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FOREWORD 


It is now more than four years since the first edition of this 
valuable book was published. The legal world has had ample 
time to appraise its worth, and if it has earned their approval, it 
was due purely to its intrinsic merit as an outstanding contribution 
to a somewhat difficult, and to a non-Hindu an abstruse, subject. 
The book has been well received, and has given general satisfac- 
tion. Hie method of treatment pursued by the learned author has 
contributed not a little to its usefulness — by the illuminating yet 
brief discussion of principle, accompanied by a wealth of case- 
law utilised with discriminating judgment. Simple and clear, the 
statements of law have been set forth with precision and are easily 
followed and understood. The form of exposition adopted by the 
author strikes a golden mean between elaboratene.ss of discussion 
and brevity of enunciation. Yet one finds in the book a sufficient 
discussion of principle and precedent, leading to a full understand- 
ing of the basic grounds on which the propositions of law rest. In 
fact the book is a work of outstanding merit and has rightly secured 
a place in the front rank among the extant treatises on Hindu Law. 

The present edition has not by any means come too soon, and 
there can be no doubt that it is bound to meet with an even greater 
measure of welcome than its predecessor. A good deal of new 
matter in the shape of additional information has been introduced 
into the present edition, and this is an improvement which greatly 
enhances its value and utility not only to the student but to the 
lawyer and the judge. Several portions have been re-written in 
order to incorporate the effect of the case-law since the last edi- 
tion. The treatment of the doctrine of devesting as a consequence 
of and as a limitation on adoption, is refreshingly suggestive and 
stimulating. The author has dealt more fully than any other text- 
book writer with several questions of prime importance such as 
those relating to the quantum of widow’s maintenance, pre-partition 
debts, successive partitions, presumptions in joint families, liability 
of the manager to account, effect of reversioner’s consent to widow’s 
alienation, etc. He has not hesitated to express what in his view is 
the correct rule of law in spite of contrary interpretations accept- 
ed by even Full Bench decisions : vide for example pages 153 and 
162 where will be found informative and instructive criticisms on 
the adopted son’s right of succession ex parte matema and on the 
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restrictions imposed on the exercise of the power of adoption by a 
widow. A separate Chapter on the Hindu Women’s Rights to Pro- 
perty Act, 1937, has been added at the end of the book and deals 
with many questions of, interest relevant to the topic. 

The book does not perhaps contribute much to purely academic 
thought, but that however is not apparently the object of the author 
which is something different, namely, to produce a work of essen- 
tial value to such as are interested in the realities of modem Hindu 
Law as a living system. Coherent and well-written, with references 
adequate and full, compact yet clear in exposition and definite in 
statement, this edition is sure to recommend itself in a perhaps 
larger measure to the practising lawyer and the judge than did its 
predecessor. Scholarly analysis, and lucid discussion are its dis- 
tinguishing features. I wish all success to this handy useful book 
which is, I think, an example of skill and labour bestowed with 
knowledge and insight on a realm of law whose importance cannot 
be over-estimated. 

The printitig and get up have left nothing to be desired and 
show the care and attention with which the publishers have done 
their part of the work. 


12th July, 1939. 


K. S. K. 



PREFACE 


While writing this preface, it is my pleasant duty at the outset 
to acknowledge with gratitude the uniformly waim and welcome 
reception that was accorded by the legal public to the first edition, 
and the kindnets and consideration with which it was received by 
learned judges and editors of legal journals. After all, the chief 
justification for ushering in a new book on a subject already 
traversed by well-known treatises lies in the approbation of those 
for whom it is intended ; and judged by this test, this book stands 
amply justified. I venture to think that the words of praise it has 
elicited from both the Bench and the Bar cannot be fortuitous, but 
must have emanated from genuine appreciation. But this is not all. 
In these days of decreasing incomes, the legal profession needs a 
good book, which is at once cheap and comprehensive offering 
at the same time all the advantages of costlier publications, and 
this book has been designed to supply that want. How far I have 
succeeded I must necessarily leave for others to judge. 

As in the First Edition, so in this, I have adopted the golden 
mean between what may appropriately be called the discussive 
method of Mayne and the digestive method of Mulla. I have not 
spared discussion and oven elaboration on matters of doubt or 
difficulty, and, in their elucidation, I have freely drawn on all 
available materials including those gatherable from ancient sources. 
But a vast subject like Hindu Law cannot be covered within the 
compass of a handy volume except by rigorously avoiding fruit- 
less and barren controversies of but little practical value. Hence 
on points well-settled by modern judicial pronouncements, I have 
refrained from delving into the obscurities of ancient texts, which 
would only tend to cloud the discussion and might even confuse 
the issue. Still, I could not help adding about 250 pages in this 
edition. Some of the sections have been reconsidered, some others 
re-written, several amplified and the whole book has been given 
a thorough and careful revision. Important and numerous cita- 
tions have been added in the foot-notes with parallel references to 
all the official and non-official legal journals and that it is hoped 
will considerably enhance the utility of the book. For instance, in 
referring to a Privy Council case, not only have the volume and 
page of the Indian Appeals and the Indian Law Reports been men- 
tioned, but also the corresponding references in more than half a 
dozen important non-official reports, All-India and provincial. 
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Considerable additions have been made in some of the Chapters, 
especially on Adoption, Inheritance and Women’s Estate, and two 
fresh chapters, one on the Law of the Jains and the other on the 
Hindu Women’s Rights to Property Act have been added. What 
was the Introduction in the First Edition has now been trans- 
posed to the end of the book under the captain of ‘ Epitome 
Otherwise both the method itnd arrangement pursued in the First 
Edition have been retained. It is confidently hoped that this edition 
will be found to be considerably more useful than the former edi- 
tion and will amply satisfy the needs of the legal profession and 
the students of Law'. 

I take this opportunity of expressing my grateful thanks to 
the Hon’ble Mr. Justice K. S. Krishnaswami Aiyangar for hav- 
ing given his benediction to the book by his Foreword and to 
Mr. V. V. Srinivasa Aiyangar for the kind and continuous interest 
which ho has boon taking in this publication by ungrudgingly 
sparing his busy and valuable hours for discussion with me on 
several of the difficult points with which I was confronted, especially 
in the Chapter on the Hindu Women’s Rights to Property Act. 

I also wish to express here my thanks to the several members of the 
Madras Advocates’ Association who had helped me with their 
valuable suggestions in the course of this publication. 

Lastly, my heartfelt thanks go to the rising and enterprising 
firm of Law Book publishei's, the Indian Law House, and 
to Mr. G. Srinivasachariar of the G. S. Press for the excellent 
printing and elegant get up of this edition. 


12th July, 1939. 


N. R. R. 



EXTRACTS FROM THE FOREWORD TO THE FIRST EDITION 


The subject of Hindu Law is a vast one and to write a book 
thereon requires considerable patience, learning, industry and re- 
search. Mr. Raghavachariar has got the advantage of being the 
A.ssistant Editor of one of the foremost legal journals, ‘The Law 
Weekly,’ and as such, has had the opportunity of carefully reading 
most of the leading decisions on the subject. He has, I find, 
adopted the very words of the decisions themselves in enunciating 
the principles. 

A novel feature of this book is the fact that the author has 
given extracts from important and useful judgments at the end of 
the paragraphs enunciating the principles. This should surely 
prove very useful not only to the busy lawyer and the judge but to 
the student who would thus acquire a familiarity with the deci- 
sions themselves. 

The case-law on every branch of the subject has been brought 
up-to-date and the conflicting views of various High Courts clearly 
analysed. The author has also given his own views on those 
topics. 

The introduction in the beginning of the book giving a bird’s 
eye-view of the subject should be specially useful to the student 
preparing for the examination. 

I feel confident that the book would be found useful by jud- 
ges, lawyers and students and would form a valuable adjunct to 
any law library. The author has brought to bear on the subject 
considerable learning and re.search and I congratulate him on his 
success in having brought out at such cheap cost a treatise which 
combines clearness of e.xpression in the enunciation of principles 
with thoughtful discussions on case-law. 


(Sd.) V. RAMESAM. 



EXTRACTS FROM THE PREFACE TO THE FIRST EDITION 


This book has been designed to serve three purposes : (i) to 
enunciate the legal principles ; (ii) to indicate their sastroic back- 
ground ; and (iii) to illustrate them from the decided cases. Hence 
is the book entitled “Hindu Law, Principles and Precedents.*’ 
The la.st purpose is sought to be served not only by referring to 
the cases where a given proposition is accepted or laid down 
expro.s.sly or by necessary implication, but al.so by extracting, 
wherever expedient or necessary, in whole or in part, the important 
judgments in which it is discussed. This method of giving lengthy 
extracts from the relevant decisions, though a departure from the 
conventional method of treatment, will, it is hoped, be a welcome 
feature, inasmuch as it gives the reader a choice collection of the 
leading cases or passages therefrom, thus helping 

(i) the student by training him in the language of the law as 
a result of his being brought into touch with the very phraseology 
of eminent judges ; 

(ii) the lawyer by facilitating ready reference to the exposi- 
tion of the controversial points in the most useful judicial pro- 
nouncements ,* 

and (iii) the judge by furnishing him with the lead and the 
authority of those who, before him, had to face the same or 
similar que.slions. 

I may assure the readers that no pains have been spared to 
meet the needs of the legal public and to make this book as 
complete and useful as possible. Most of the relevant books, 
whether reports, translations, treatises or digests, have been care- 
fully consulted. All the Hindu Law subjects have been, consistent 
with space, exhaustively and analytically dealt with. The case-law 
has been brought up to the end of 1934. 'fhe ipsissimn verba of 
the judicial pronouncements have been, as far as possible, adhered 
to. Conflicts in judicial pronouncements have been indicated 
and rny own views thereon submitted. Exploded theories and 
unprofitable and antiquated rulings have either been omitted or, 
when referred to, have not been allowed to cloud the discussion 
or introduce confusion. All the connected statutes with full case- 
law have been given in finer types under the relevant headings. 
In short, an honest attempt has been made to cover the whole field 
of Hindu Law by a clear, comprehensive and critical examination 
of all the relevant material, sastras, cases and statutes, without at 
the same time making the book unduly bulky or diffuse. The 
Introduction, giving as it does a bird’s eye-view of the whole 
ground covered by the body of the book, will, it is hoped, be 
specially useful to the beginners and examinees in Hindu Law. 

N. R. R. 
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(PRINCIPLES AND PRECEDENTS.) 


CHAPTER I. 

NATURE AND SOURCES OF HINDU LAW. 

1. Nature of Hindu Law. — V\^at is <.rdinat-ily understood as 
Hindu Law is not like the cu.'.temarv law of the country like the 
Common Law of England. Neither is it a statute law in the 
sense that some King or Legislature framed the law and enforced 
its acceptance by the people. Hindu Law as is commonly under- 
.stood is a .set of rules contaiiK*d in several Sanskrit books which 
the Sanskritists consider as books of authority on the law govern- 
ing the Hindus. Mr. J. H. Nelson, in bis “ A view of the Hindu 
Law as administered by the High Court of Judicature at Madras.” 
is disposed to characterise Hindu Law a.s “ a mere phantom of the 
brain imagined by San.skriti'-ts without law, and lawyers without 
Sanskrit.” The latter portion of the obsei’vation is to some extent 
justified in view of several changes effected in the ancient law by 
English judges having no knowledge of Sanskrit, but the former 
portion of it is cither due 1o ii*norance or a partial or a perverted 
view of the real nature of the law that has been governing the 
Hindus for centuries and that has been handed down to us from 
the Rishis of old, almost unimpaired by the vandalism of ages. 
The fact that Mr. Nelson wrote at a time when the domain of 
Hindu Law was not as clear to a foreign eye as it is to-day might 
have lent some excuse for this surprising sally of his imagination 
if really there was a genuine attempt on his part to study and 
appreciate, before he launched on a criticism of, the Hindus and 
their laws, but unfortunately a reading of the above book and an- 
other treatise of his, published by him four years later in 1881, 
entitled “ The Scientific Study of the Hindu Law ”, roots in us the 
impression that he, like some others of his kin, loved to live more 
on the wings of abstract and imaginary criticism than on the terra 
firma of concrete understanding. As Dr. Julius Jolly observes at 
the very commencement of his Tagore Law Lectures, “ The Indian 
soil has not only been productive in deep thinkers, eminent 


(a) Vannia Kone v. VannicM, 51 M. 1=Z7 L.W. 611-1928 M. 299- 54 M.L.J 174 (F.B.) 
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founders of world religions and gifted poets, but it has brought 
forth a system of law which, after having spread the whole vast 
continent of India, has penetrated at an early period into Burma 
and Siam, and has become the foundation of the written law in 
these two countries If it is a mere truism to say that nothing is 
better capable of illustrating the degree and kind of culture 
attained by a nation than its laws and usages, the cultured civilisa- 
tion of ancient India at a period far in the remote past when the 
other nations of the world wei-e merged in abysmal ignorance and 
rank barbarism, is indeed marvellous. The aim of law must be 
to make men virtuous, and as Jenks observes in his work ‘The 
New Jurisprudence ’, “ Law may be defined provisionally as the 
force which makes for righteousness The province of law, 
according to Mr. Priyanath Sen, Ls “ the establishment <if rules for 
the regulation of human conduct amidst the diversity of inclina- 
tions and desires so as to reconcile and harmonise the wi.shes of the 
individual with the interest of the community in which ultimately 
the interest of the individual is also concerned.” Law is also 
defined as a body of principles recognised and applied by the 
State in the administration of justice. Hindu Law as understood 
by the term Dharma very nearly fits in with these definitions, and 
elaborate rules of procedural and substantive laws have been laid 
down in the ancient Sanskrit texts with a method and a sy-stem 
which may evoke the emy and the admiration of the modern 
law-givers. These rules have been bowed to through and 
through the centuries by the Courts and Kings who administered 
justice to the subjects, and to characterise that law in the terms of 
Mr. J. H. Nelson’s remark is, to say the least, to betray a profound 
ignorance of such great master-minds a.s Manu and Yngnyavalkya 
whose legal works command the highest respect and utmost sub- 
mis.sion from the Cape Comorin to (he IIimalay.as. 

No doubt Hindu T^aw cannot strictly be said to have been 
promulgated by any Sovereign within the moaning of the Austinian 
definition. But inasmueh as Hindu I,aw is a body of principles or 
rules reiogniscd and albm ed by the Sovereign to govern the sub- 
jects and inasmuch as what a Sovereign can alter but does not 
alter can be taken to have- been impliedly commanded by him, 
even Hindu I^aw can be .said, no doubt in a qualified sense, to have 
been promulgated by the Sovereign within the definition by James 
Austin. 

Hindu Law, though believed to be of divine origin, is based 
essentially on immemorial custom, and many of the acts of the 
people which were purely of a secular nature were reduced to a 
system and given a religious turn by the Brahmin writers, who, as 
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days went on, were, by their intellectual superiority and religious 
influence, able to mould and modify the customs of the people so 
as to further the special objects of religion or policy favom-ed by 
them. But their law books mingle religious and moral considera- 
tions, not being positive laws, with rules intended for positive 
laws,^*’^ and owing to this admixture of religion, morality and law 
in such books, great caution is necessary in interpreting them, 
lest we should too hastily take for strict law, precepts which are 
meant to appeal only to the moral sense. 

2. Sources of Hindu Law. — Yagnyavalkya, i. 7. “The Sruti, 
the Smriti, the approved usage, what is agreeable to one’s good 
conscience and desire sprung from due deliberation, arc ordained 
the foundation of Dharma (Law) ” — Also Manu iu 12. 

The Hindu Law as undei stood by us and as to-day administer- 
ed by the British Indian Courts is the result of many ingredients 
and is to be found in (1) the Sruti, (2) the Smritios, (3) the Com- 
mentaries and Digests, (4) Judicial decisions, (5) Legislative 
enactments and (6) Custom. 

3. Sruti. — ^The Sruti derived from the root “ Sru ”, meaning 
"to hear”, and believed to contain the very words of the Deity, 
means what was heard by the sages in a Revelation by God. This 
is of supreme authority being given a divim* .source, but is practi- 
cally of no legal value ina.smuch as it does not contain any state- 
ment of law as such. The Sruti consists of the lour Vedas 
and the Upanishads dealing chiefly with religious rites and the 
means of attaining true know.'* «l.ge mid Moksha. 

Each of these four Vedas consist.s of two jiarts known as 
Samhita and Brahiiiana, the Samhha being a collection of Mantras 
or hymns in praise of the Almighty, and the Brahmami being the 
theological expositions of the Mantras. Botii the Savihitu and the 
Brahmana are supposed to have emanated from the Divine will 
and are together known as Sruti or Revelation. The labyrinthian 
intricacy and the balTling complexity of the Brahmanas scon neces- 
sitated their condensation and arrangement and the Sutras came 
into existence by which tlic Vedic lore was analysed and digested 
under proper headings in the form of aphoristic rules known as 
Smrities. These Sutras fall into three classes known as Srauta 
Sutras or those dealing with the ritual, Grihya Sutras or those 


<b) Balwant v. Rani Kishore, 25 I.A. 
.'!4 -20 A. 267- 2 C.W.N. 273 (P.C.). 

(c) Sri Balusu v. Sri Balitsu, 26 I A. 
113=22 M. 398=21 A. 460=9 M.L.J. 67=1 


Pom I.R. 226-3 C.W.N. 427 (P.C.) 

(i() Piidicii'n V Pavanesa. 46 M. 940 
-43 ML.J. 596 -1923 M. 215-16 L.W. 
563-1922 M.W.N. 693. ^F.B ) 
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dealing with the domestic ceremonies, and Dharma Sutras or those 
dealing with law. Of these the Dharvia Sutras alone are to be 
considered under the next source of Hindu Law, namely, the 
Smrities. 

4> Smrities. — Unlike the Sruti, the Smriti, which means 
“ what was remembered ”, is of human origin and is believed to be 
the recollections of Rishis handed down to us, constituting the 
principal source of Hindu Law. Even these are held by orthodox 
Hindus to have emanated from the Deity and to have been 
recorded, not like the Sruti in the very words uttered by that 
Being, but still in the language of inspired men. They contain 
precepts whose authority is beyond dispute, but whoso meaning is 
open to various interpretations and has to be determined by the 
ordinary process of reason. The Smrities are divided into 
Primary Smrities and Secondary Smrities, the latter being later in 
date ; the primary Smrities arc again classified into Sutras and 
Dharmasastras. Gautama, Baudayana, Apastamba, Vasishta and 
Vishnu are the chief Sutra writers, and Manu, Yagnyavalkya and 
Narada are the most noteworthy of the writers of the Dharmasas- 
tras. Of these, Manu is of paramount authority on secular law and 
flourished according to Max Muller about 200 B.C. The celebrated 
commentary, the Milak.shara, was based upon Yagnyavalkya, 
who comes next in point of time and authority, and Narada is the 
last of the more important of the Smriti writers. 

5. Commentaries. — (1) The Mitakshara, which is the most 
important commentary on Yagnyavalkya and which is held in 
considerable I’espect throughout India, owes its authorship to 
Vignaneswara, a mendicant scholar who lived at Kalyanapura 
during the reign of Vikramarka, a Chalukya ruler in the 11th 
century. He was a great legist whose logical acumen, judging 
from the merit of his work, seems to have been remarkable. 

The Mitakshara is the prevailing authority in Soutliern India, 
the Mahratta Country, Berar,'»> Sind,''*' Northern Canara and 
Ratnagiri and is of equal authority with Mayukha in the other 
parts of Western India except the Island of Bombay, Northern 
Konkan and Guzerat where the Mayukha reigns supreme. 


(e) Sri Bohisu v. Sri Baliuu, 26 IJV. ( 0 ) Ganapiiti v. Salu, 1926 N. 15; 
113-22 M. 398^21 A. 4G0=r9 M.LJ. 67=1 Harigiri v. Bharathl, 1925 P.C. 127=22 
Bom. L.B. 226 -3 C.W.N. 427 (P.C.) L-W 355-1925 M.W.N. 414. 

(/) Bntiaha Smgh v. Laltu Singh. .37 (h) Bndomal v. Mt. Kishnibai, 1926 S. 

A. 604=42 I.A. 208=20 C.W.N. 1=17 Bom. 231. 

L.R. 1022 - 29 M.LJ. 434-13 A.1..J. 1007 (i) Narhar v. Bhau. 40 B. 621=18 

=1915 M.W.N. 772=2 L.W. 897=1915 Bom. LR. 744 =36 I.C. 539; Jiwan v. 
PC. 70 (P.C.) Mt. Indra, 1934 P. 260. 
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(2) The Mayukha . — The Mayukha (or Vyavahara Mayu- 
kha) was the work of Nilakanta and its authority in Western India 
is superior to that of Viramitrodaya written by Mitra Misra. 

(3) The Dayabhaga . — The chief commentary in Bengal is 
the Dayabhaga written by Jimuta Vahana.<j> 

(4) Other Commentaries . — ^The Mitakshara is accepted as 
a high authority by all the Schools, oven by that of Bcnga' when 
it is not controlled by the Dayabhaga and other treatises peculiar 
to that school. But the other four schools (Mithila, Madras, 
Bombay and Benares) , like that ot Bengal, though in a less marked 
degree, have their particular treatises and commentaries which 
control passages of the Mitakshara and give rise to differences 
between those schools. Thus whilst the Mithila School follows 
implicitly the Vivada Chintaixiani and the 'latnakara, the South 
India, the Smrili Chaiidrika and the Madha\yvi. and the Presidency 
of Bombay, the Vyavahara Mayukha, these works are by no means 
hold in equal estimation at Benares. The following table gives 
in order of importance the names of treatises h.eld authoritative in 
the various parts of India with the names of their authors. This 
does not moan that on points on which the authorities of a particular 
school are silent, the authorities accepted by other schools may 
not be referred to.<»< 

Parts of India 


South India 

Mitak:-lt.'ii a ' 

Vignaneswara 


Smriti Chandrika ' 

Devananda Bhatla 

1 

Dayavibhaga 

Madhavya 

„ 

Saraswati Vllasa 

Prataparudra 

„ 

Viramitrodaya 

Mitra Misra 


Vyavahara Nimaya 

Varadaraja 

Mahrattu Country 

Mitiikshara 

Vignaneswara 


Vyavahara Mayukha 

Nilakanta 


Nirnaya Sindhu 

Kamalakara 

„ 

Viramitrodaya 

Mitra Misra 

Guzerat, Northern 'i 

Vyavahara Mayukha 

Nilakanta 

Konkan and the > 

The Mitaksliara 

Vignanoswara 

Island of Bombay ) 

Nirnaya Sindhu 

Kamalakara 

Benares 

Mitakshara 

Vignaneswara 


Viramitrodaya 

Mitra MistratO 


Madana Parijatha 

Visweswara Bhatta 

» 

Nirnaya Sindhu 

Kamalakara 


(j) Maniram v. Kerry. 7. I.A. 11.S - M I.A. 487. 

5 C. 776 (P.C.) (1) Blndra v. Mathura, 6 Luck, 456 

(le) Bhugwandem v. Myna Baee, 11 —laai O. 17 (F.B.) 
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Parts of India. , 

1 

^ Authorities. 

1 

Authors. 

Mithila 

Mitakshara 

Vignaneswarat™) 


Vivada Chintuniani 

Vachaspati Misra 


Vivada Ratnakara 

Chandeswara Thakura 

Bengal 

Duyabhaga 

Jimutavahana 

„ 

Daya Tattwa 

Ragbunandana 


Dayakrama Sangraha 

Shri Krishna 

T<'U*kalankara 

„ 

Mitakshara 

Vignaiieswara 


Viramitrodaya 

Mitra Misra 

The Punjab 

Milakshura 

Vignaneswara 

„ 

Viramitrodaya 

Mitra Misra 

” 

The Punjab customs 



It must always be remembered that the commentaries are only 
commenliiries and that they do not enact. 'ITiey only explain and 
are the evidence of the congeries of customs which form the law.<"> 


(5) Treatises on Adoption. In addition to the above 
treatises, Dattaka Chandrika reputed to have been written by 
Kubera, and Daltaku Mimum.sa written by Nanda Pandita, which 
had been translated into English at aii early period of British 
rule, are two chief authorities on the kr.v of adoption which 
command respect throughout India,'®' except that, wherever they 
differ, the former is preferred in South India and Bengal and the 
latter in Benares and Mithila. Both works have had a high 
place in the estimation of Hindu lawyers in all parts of India, and, 
having had the advantage of bemg translated into English at a 
comparatively early period, have increased theii- authority during 
the British rule. Their authority is not open to examination, 
explanation, criticism, adoption or rejection like any other scientific 
treatise on European customs, though caution is required in 
accepting their glosses where they deviate from or add to the 
Smrities. Dattaka Chandrika is supposed in the Bengal school 
to bo a literary forgery of Raghumani Vidyabushana and there is 
indeed a good deal of difHculiy and doubt in the determination of 
its authorship. It is this doubt that makes it impossible to fix with 
any certainty the date when it was written, but it is believed to 
bo an earlier work than the Dattaka Mimamsa, which was written 


(ml Sourentha v. Hart, 5 P. 13!»— 52 
I.A 418- 192.'! P.C. 280-50 M.L.J. 1=24 
A.L.J 33 -1926 M.W.N. 49=^28 Bora. 
L.R. 1126-30 C.W.N 482. 

(n) Balieant Han v Baji Rao. 48 C. 
30=12 L.W. 679=1921 P.C. 59-47 I.A. 213 
=25 C.W.N. 243-22 Bom. L.B. 1070=19»l 


M.W.N. 483-39 M.L.J. 166. (P.C.) 

(o) Sri Balusu v. Sri Balusu, 26 I.A. 
11.1-22 M. 398=21 A. 460-9 M.L.J. 
67- 1 Bom. L.H. 226-3 C.W.N. 427 
(P.C.) 

(p) Gopi Nath V. Mt. Kishni, 25 
ALJ. 1009 1927 A. 634. 
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by Nanda Pandita, who is known to have lived about 300 years 


6. Schools of Law. — It is usual to talk of the existence of 
several schools of Hindu Law, but strictly speaking there arc only 
two schools, the Dayabhaga and the Mitakshara. the others like 
the Dravida, the Mithila, the Benares and the Maharashtra schools, 
being really the sub-schools of the Mitakshara differing from one 
another only in minor matters. On points on which the an'hi>rity 
adopted by a particular school is silent, authorities adopted by 
other schools can be usefully referred to. 

7. Difference between the Mitakshara and the Dayabhaga 
Schools. — The difference in the ba.'-ie principles of the Dayabhaga 
and the Mitak.shar:i Ls slrikin/, and funda*iiental ns can be seen 
from the following table. 


r 

The Mitakshara School. , 


1. The son gets a right by V.nh in 

the joint family iiropcrly and 
can insist on a partition 
even during the fathorV 
lifc-timc. 

2. The son by virtue of liis right 

by birth can restrain \in- j 
authorised alienations of an- 
costi’ai properly by the 
father. 

?,. There is no absolute right in 
collateral incmlxjr of the joint 
family like a brother to 
alienate his share in the 
joint family properly and on 
his death without male issue 
his interest survives to his 
brother. 

4. The widow of .i deceased co- 

parcener cannot enforce 
partition of her husband’s 
share against his brothers. 

5. Rule of prupinquity is the 

dominating rule of preference 
in succe.ssion. i 


The Day.abhaca School. 


1. There is no right by birth 

itcfoided to a son and he can- 
not deincinrl partition so long 
as the father i.. alive. 

2. The fathei is the absolute 

owner of the properties and 
can deal with ihe prrperly 
in .any way he likes 

Ii Owing to the existence of the 
thcoi v of quasi-severalty 
each brother can alienate 
his interest and on his death 
without male Issue his inte- 
rest descends to his widow. 


4. The widow becomes a co-par- 

cener with her husband’s 
brothers and can insist on a 
partition of his share. 

5. Test of religions elTicacy is the 

prevailing rule. 


(Q) ParrazH v. Siibbarayudu, 48 I A. -14 LW. 270-1921 M.W.N. 540=1922 
2fi0-.44 M. 650 -26 C.W.N. 1-2.7 Bom. PC- 71. 

LR. 920--41 M.LJ. .73--19 A.L.J. 621 
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8. Origin of the Schools. — ^Though theoretically speaking, the 
ultimate sources of Hindu Law are the Sruti and the Smriti, they 
have in practice been replaced in different provinces by the com- 
mentaries or Nibandhas regarded as authoritative expositions of 
those sources by the different schools prevailing in those provinces 
and undertaken for purposes of resolving the conflict in the 
shastras. There is nothing more certain than that in dealing with 
the same ancient texts, the commentators who arc the originators 
or the adherents of the various schools have often drawn opposite 
conclusions, f’’* But the remoter sources of the Hindu Law are 
common to all the different schools. The process by which 
those schools have been developed seems to have been of this kind : 
Works universally or very generally received became the subject 
of subsequent commentaries : the commentator puts his own gloss 
on the ancient texts ; and his authority having been icceived in 
one and rejected in another part of India, schools with conflicting 
doctrines arose. Thus both the Mitakshara and the Dayabhaga, 
between which there are principal divergences, equally admit and 
rely on the authority of Yagnyavalkya. In like manner there are 
glosses and commentaries on the Mitakshara, which are received 
by some of the schools that acknowledge the supreme authority of 
that treatise, but not by all.^*> The existence of so many schools 
shows the flexibility of the shastras to suit the changed conditions 
of society and that they do not stand in the way of social evolution 
and progress. 

9. The Digests. — In addition to the commentaries referred to 
already, two digests prepared during the administration of India 
by the British deserve consideration and these are the Vivadamava 
Setu commonly known as Halhed’s Code compiled at the I’equest 
of Warren Hastings, and Vivada Bangarnava compiled by Jagan- 
nadha Tarkapanchanana at the in.stance of Sir William Jones. The 
former was translated by Mr. Halhed and is practically worthless 
as a hook of legal reference. But the latter book translated by 
Mr. Colebrooke, both a great Sanskrit Scholar and Sanskrit lawyer, 
is, with the exception of the Dayabhaga, the Dayatattwa and the 
Dayakrama Sangraha, of a higher authority in Bengal than that of 
any other writer on Hindu Law.<*' Its chief value consists in the 
fact that it contains ancient texts many of which are not accessible 
to the English readers elsewhere. 

10. Interpretation of texts. — ^As was already observed, groat 
caution is necessary in the interpretation of ancient books which 

(r) Moniram Kolita v Kerry Koltf- Ramdlmga, 12 M.T.A. 397. 

oni, 5 C. 776—7 I.A. 115. (t) Keri Kolitany v. Moneeram, 13 

(s) Collector of Madura v Moottoo Beng. L.R. 50. 
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mingle religious and moral considerations with rules intended for 
positive laws. The distinction between vinculum juris and vin- 
culum pudoris is not always discernible.*”) But the Hindu Law 
contains its own principles of exposition, and questions arising 
under it cannot be determined on abstract reasoning or analogies 
borrowed from other systems of law, but must depend for their 
decision on the rules and doctrines enunciated by its own law- 
givers and recognised expounders.*’’) No doubt in the absence of 
clear rules of Hindu Law in the texts, a court can decide a point 
of law by applying the principles of justice, equity and good 
conscience,*’®) though wheii there are such rules, it would be a 
serious inroad into the rights of the Hindus if those rules were 
to be construed in the light of legal conceptions borrowed from 
abroad.*®) There is a good dial if conflift and inconsistency in 
the Snitis and Smriiies and beiween one Sruti or Smriti and 
another. Yagnyavalkya resolves this conflict by attributing to 
the Sruti an authority superior to the Smriti and by assuming 
different cases or customs for the application of the conflicting 
precepts. The duty of a judge in administering Hindu Law is not 
so much to inquire whether a disputed doctrine is fairly doducible 
from the cai’lie.st authoritie.s, as to ascertain whether it has been 
received by the particular school which governs the district with 
ivhich ho ha.s to deal, and has there been sanctioned by usage. 
For, under the Hindu system of law clear proof of usage will 
outweigh the written text of the law.**) Indeed, the Mitakshara 
subordinates in more than one place the language of texts to 
custom and usage.**') The commentators, while professing to 
interpret the law as laid down in the Smritis, introduced changes 
in order to bring it into harmony with the usage followed by the 
people in the locality in which they flourished. As it is the opinion 
of the cf)mmentalors which prevails in the provinces where their 
authority is recognised, in the event of a conflict between the 
ancient texts and the commentators, the latter’s opinion must be 
given the preference. *=^' But pa.s.sages from the Smritics rea.sona- 


( 11 ) Sri Bttlnsu v. Sri Balusu. 26 I.A 
11.1 -22 M. 398-21 A. 460-9 M.L.J. 67-1 
Bom L.R. 226—1 CW.N. 427 (PC.) 

Biihninf Sinph v. Rani Kialiorl, 25 I.A. 
S4 20 A. 267-2 CW.N. 273. 

Iv) RamekanAra v. Vltuiyak, 41 I.A. 
290 -42 C. 384-1 L.W. 831-1914 P.C. 

18 C.WN. 1154- -27 M.n.J. 333=1914 
M.WN. 83.1 12 A.L.J. 1281-16 Bom. 
Ln-8B3 (P.C.) : Bhyah Ram v. Bhyah 
Uyiir, 13 MI.A. 373. 

(id) JagcTnaih v. Sher Bahadur, 57 
A. 85- 19.15 A.L.J. 150=1935 A. 329 : 
VilhnI V Bal«. 60 B. 671-1936 B. 283=38 
Bom. L.R .i‘’0 ; Meenakshi v. Rama 
2 


/Siyar. :17 M .196 24 M.L.J. 106-18 I.C. 
31 1913 M.W.N. 40 

(.r) Vidyavaruthi v. Bnliuunitiu, 44 M 
8111 18 I A. 302 . 20 A.L J 497 -24 Bom 
LR. 629 26 C.W.N. 537- 41 M.T.J. 346 
-15 LIV. 78 -1921 MWN. 449-1922 
PC 123 

IS) Sfc p. 8. loot note is). 

(y) Bhyah Ram v. Bhyah IJgur. 13 
MIA. 37.1. 

(z) Atmaram v. Baiirao— 62 I.A. 139 
1935 P.C. 57=68 M.L.J. 673-37 Bom. 

LR. 553- 39 C.WN. 046-41 LW. 613= 
19.15 MWN. 484 -1935 A.L J. 816. 
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bly traceable to selfishness or covetousness of priests can be treated 
as spurious. 


11. Mimanisa of Jaitnini. — ^In view of the contradictions 
apparent or real, in the various ancient texts and the difficulty in 
separatinii the legal from the religious or moral precepts, some 
rules of guidance and interpretation in respect of them became 
necessary. Chief among tho.se who supplied this want was one 
Jaimini who flourished in the 6th to 7th Century A.D. The 
Mimamsa of Jaimini embodies .some of the.se valuable rules of 
interpretation in regard to the ritual portion of the Veda and is 
resorted to even for deciding ambiguous or doubtful rules of law. 
One such rule of Jaimini which was alleged to have the effect 
that a text supported by the assigning of a reason is to be deemed 
not as mandatory but only as recommendatory came up for 
consideration before the Judicial Committee in a case where their 
I..ordships had to interpret the text of Vasishta “ Let no man give 
or receive an only son, since he must remain to raise up a progeny 
for the oKsoquies of ancc.stoi*s Their Lordships characterised 
the rule as startling and tibserved that a very intimate acquaint- 
.ance with the Smrities would be needed before admitting its truth. 
But there i.s no such rule in the Mimamsa and it is really the 
result of a misintcrprotatioii on the part of Mr. Mandlik of a 
Mimamsa text. Even otherwise ihe rule is absurd on the face of 
it. since mandatory texts, of which there are many in the ancient 
books, would cease to bo mandatoi-y under this rule simply because 
a cogent or convincing reason is appended to them. No doubt, it 
is not strictly necessary for one who can command to give reasons 
for his orders. But he may append a reason to carry conviction 
to the doer and not to make him do it blindly or unwillingly. Why 
should it be said in such cases that the command was not intended 
to be a command and that the man addressed is at liberty to obey 
or not to obey it ? Be.sidcs, in the case of texts which are held 
to be inspired, both the rule and the reason have equal authority, 
and it is impossible to imagine how an imperative order becomes 
merely a persuasive advice simply because the order has been 
given appended with a reason. 


12. Factum Valet. — ^No system of law makes the province of 
legal obligation co-oxtonsive with that of religious or moral obliga- 
tion. A man may, in his conduct, or in the disposition of his 
property, disregard the plainest dictates of duty. He may prefer 
an unworthy stranger to those who have the strongest natural 


(a) Sri Baluim v. Sri Balnsu, 26 I.A. 113-22 M 398 -21 A 460 -9 M.L.J. 67=1 
Bom L.R 226 -3 C.W.N. 427 (P.C.). 
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claims upon him. He may be ungrateful, selfish, cruel, treacherous 
to those who have confided in him and whose affection for hiT« 
ruined them, and yet he may be within his legal rights. The 
Hindu sages doubtless saw this distinction and the precepts they 
have given for the guidance of life must be construed with refer- 
ence to it. If a transaction is declared to be null and void in law, 
whether on a religious ground or another, it is so ; and if its nullity 
is a nece.s.sary implication from a condemnation of it, the law -nust 
be so declared. But the mere fact that a transaction is condemned 
in books like the Smrities does not necessarily prove it to void. 
It raises the question what kind of condemnat’on is meant by the 
precept, whether it is a moral condemnation or a legal one."'' 
The doctrine of Quod Fieri Non Debuit Factum Valet, which means 
that a thing when done is valid though it ought not to have been 
done, has been applied in the administration of Hindu Law by the 
British Indian Courts on grounds of justice, equity and good consci- 
ence. Some scholars speak of this doctrine us peculiar to the 
Bengal School and as having been first known to and applied by 
Jimutavahana when he laid down that the power of the fath(?r to 
alienate the family property was absolute ecen in the presence of 
the sons. But this is a mistake due to an incorrect translation by 
Colcbrooke of a Dayabhaga text. What Jimutavahana said was, 
when a person did an act which in law he had a right to do, that 
act could not be set aside on the ground that there were a hundred 
texts prohibiting it. His argument was that the ownership having 
been conferred upon the father by the texts, he had the right to 
alienate the property in spite of the text prohibiting alienation and 
that the latter text should be understood only as showing the 
undesirability on the part of the father of alienating the property 
to the prejudice of the sons. It will thus be seen that he started 
on the assumption that the father had the right to alienate, and it 
cannot be said from this that Jimutavahana was the first or the 
only author who applied the principle of factum valet and that the 
same was not known to the other Schools. 

13. Applicability of the Doctrine. — Many things which ought 
not to be done in point of morals or religion are valid in point of 
law and the applicability of this doctrine is confmed only to those 
instances where a legal precept has been reduced by an indepen- 
dent reasoning to a moral precept. This doctrine can never be 
availed of to violate a mandatory text of the Hindu Law,^®) but 
applies only to those cases where something is done which the doer 

(b) Srl Baluau v. Sri Balusn, 26 I.A. (c) Ishwari v. Rai Hart, 6 P. 506= 
113^22 M. 398---21 A. 460 -9 M.I, J. 67_. 1927 P. 145; Mareyya v. Ramalakahml, 

1 Bom. L.R. 226=3 C.W.N. 427 (P.C.) 44 M. 260=1921 M. 331 .39 M.L.J. 495=12 

L.W. 613=1920 M. W. N. 708. 
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is strictly entitled to do, though in exercising the right he violates 
a moral obligation. 

Instances of its application . — ^This principle has been applied 
to validate a marriage of a girl who was given away in marriage 
by her mother in violation of the text of Yagnyavalkya which 
gives preferential right of giving away to the father, the ground 
of the decision being that the text laid down only a moral precept. 
But the doctrine is unavailable to validate a marriage where a 
Hindu woman having a Hindu husband, after becoming a convert 
to Muhammadanism, married a Muhammadan without getting tlic 
first marriage dissolved.*^’ So also in matters of adoption, the 
adoption of an only son is vahd since the rule of Vasishta to the 
contrary is not mandatory. But an adoption of an orphan can- 
not become valid under this principle since the rule that a boy can 
be given in adoption only by his parents is a mandatory one.^®^ 

14. Legislation. — A portion of the law which is now adminis- 
tered to the Hindus is to be found in the modern Statutes which 
have altered, added to or nullified the effect of the original Sanskrit 
precepts. The following table gives the gist of the important 
changes ellectcd by legislation. 


No. or Act. 

Name of the Act. 

CiiASbE Effected. 

XXI of 1850 

Caste Disabili- 
ties Removal 

Ad. 

Forfeiture of rights enjoined by 
ilindu Law on the apostary or 
exciusir.n of a Hindu troin reli- 
gion is done away with.i^'i 

XV of 1856 

, Hindu Widows’ 

Roniarm^c Act. 

i 

1 The Act legalises the n*niarriage 

1 of Ilindu widows about the 
legality c'f which there was previ- 
ously some doubt. 

XXI ()1 1866. 

N.»tive Converts’ j 
M.^rriagc Dis- | 
solution Act. 

1 

1 Tht Ad enables a Hindu convert 
to ChrLstianity to get his Hindu 
marriage dis.snlved. 


(dl Lttkshinappa v. Ramava, 12 Bom.^ . (b) See p. 11. fool note (b). 
n.C.R. 361 : Gonyn v. Lekhraj-3 AU.’ ' («) Mareyya v. Romnlofcsbmi, 44 M. 
253 260 -39 M.L.J. 495- 1320 M.W.N. 708-12 

(f) VeiikaluchaTyidii v. Ranf/ochar- 1..W. 613-1921 M. 331; Ram Ktsliore v. 

yulu. 14 M. .316-1 M.L.J. 85; Boi Jai JVaniiB, 49 C. 120=15 L.W. 144=1922 

Diwati V. Moti, 22 B 509 : Brindahun PC. 2 .42 M L.J. 80-26 C.W.N. 881=20 

Chandra v Chandra Kurmokar, 12 C. ALJ 8.57-1922 M.W.N. 125-48 I.A. 405 

HO; Rampiyar v Deva, 1 R. 129-1323 (PC) 

R. 202 ; Ram Harakh v. Jagar Nath, .53 (h) Khunni Lai v. Gobind, 33 A. 356 

A. 815-1931 A.L.J. 816-1932 A. 5. -10 I.C. 477-38 I.A. 87=8 A.L.J. 552=13 

(/) Badamea v. Fatima Bat, 26 M.LJ. Bom. L.R. 427=15 C.WJ7. 545- 21 M.L.J. 
260 - 22 l.C. 697=1914 M.W.N. 278. &4S=(1911) 1. M.W.N. 432. 
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No. OF Act. 

Name of the Act. 

1 

Change Effected. 

IX of 1872. 

Indian Contract 
Act. 

This Act has superseded the Hindu 
Law of Contracts. 

IX of 187.-5. 

Majority Act. 

Age of majority is fixed as 18 
years except as to mutters of 
marriage and adoption. 

IV of 1882. 

Transfer of Pi’o- 
perly Act. 

'The Hindu Law of Transfer has 
been with few exceptions super- 
.seded. 

XV of 1916. 

Hindu Disposi- 
tion of Pro- 
perty Act. 

Bequests in favour of unborn per- 
sons validated. 

XII of 1928. 

Hindu Inherit- 
ance (Removal 
of Disabilities) 
Act. 

By thLs Act no affliction, physical 
or mental barring congenital 
limucy or idiocy, operates as a 
bill* to a claim to inherit or par- 
tition. 

II of 1929. 

Hindu Law of In- 
heritance (Am- 
endment) Act 

The Act places the son's daughter, 
daughter’s daughtci', sister and 
sister’s son after the paternal 
grandfather and before the pater- 
nal uncle in the Mitukshara line 
of Succc.ssion. 

XIX of 1929. 1 

Child Marriage 
Restraint Act. 

The Act penalises marriages of 
girls below 14 and boys below 18 
years of age. 

XXX of 1930. 

Hindu Gains of 
Learning Act. 

Earnings by special education im- 
parted at the expense of the 
family are deemed to be the 
separate property of the acquirer. 

XVIII of 1937. 

Hindu Women’s 
Rights to Pro- 
perty Act. 

This Act confers frn-li rights to 
property on Hindu Widows. 


In addition to the above, there are other Statutes effecting 
changes in the Hindu Law, such as the Religious Endowments 
Act, the Evidence Act, the Indian Succession Act, the Guardian 
and Wards Act and the Indian Penal Code. 

15. Judicial DecisioiLs. — ^It cannot be gainsaid that the early 
English Judges who administered the law to the Hindus with the 
help of the Pandits had brought to bear their own notions and 
influence in the development of the Hindu Law. Their ignorance 
of Sanskrit might, in some instances, have had the effect of impart- 
ing a rigidity to what has always been a very pliable legal institu- 
tion, but in many other cases, for the sake of justice, logic or 
harmony, the effect of the original texts had been either altered or 
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added to by thorn in their judicial pronouncements, and naturally 
the later case-law came to be considerably influenced by the earlier 
precedents accounting thereby for much of the divergence that is 
now found between the original texts and the law as administered 
to-day. It is here and to this extent that Mr. J. H. Nelson’s obser- 
vation that Hindu Law is an imagination of lawyers without 
Sanskrit stands justified. The decisions of the Judicial Committee 
and of the High Courts in India have practically superseded or 
thrown into shade the Nibandhas or Commentaries and are now 
invariably resorted to as precedents when the principles pro- 
pounded therein arc applicable in subsequent cases. The large 
body of law relating to adoption, the limiting of the pious duty of 
the son to pay the father's debts to the actual ancestral assets in 
his hands, the extension of that duly even during the father’s life- 
lime, the recognition in some of the* provinces of a power in a 
coparcener to alienate liis .share in the joint family property prior 
to partition, the absolute powers of the father and brother under 
the Dayabhaga in respect of ancestral property and the restricted 
definition of Shridhanam and the curtailment of women’s rights, 
are some of the numerous instances where the Judges in 
administering the Hindu Law either modified, altered or added to 
it either due to ignorance of Saaskrit or by the application of the 
principles of analogy and logic and the rules of equity and good 
conscience. 


w 16. Custom. — Cu.stom is the parent of personal law in each 
country, and even in India, which is a kind of diverse customs of 
families, castes and territorie.s, custom is the most important 
source of Hindu Law under whose system clear proof of usage 
will outweigh the ancient text.'*' Vignaneswara declares “ Practice 
not that which is legal, but is abhorred by the world, for it secures 
not spiritual bliss. Custom is believed to be busc^d on unrecorded 
Revelation and its ob.servance is insisted on by the ancient writers. 
Custom in its legal sense means a rule exceptional to the general 
law.'J' a rule which in a particular family, class or District has 
from long usage obtained the force of law. It must be ancient, 
certain, reasonable and continuous and, being in derogation of the 
general rules of law, must be strictly construed. But a custom 


(t) Collecinr of Madura v. Moattoo 
Ramalhipii. 12 M.I A. 397 ; Palaniappa 
V. Alayim Chi’ttl 44 M. 740—15 Ij.Vf. 521 
-1021 MW.N. 687. 1922 PC. 228 -48 
I. A. 5.19 26 C.W.N 417. 

(J) Sri Broja .Kishore v. Kundano 
Devi, 26 I.A. 66-22 M. 431=3 C.W.N. 
378-1 Bom. L.R. 287=9 M.LJ. 157. 
(PC.) 


(fc) Azimullah v. Phool Kunwarl, 1934 
A .161 ; Sundrabai v Ilanmant, 56 B. 
298- 31 Bom. L.R. 802 -1932 B. 398. 

(1) Ramalakshmi v. Slvananda, 11 
M.I. A. 570 ; Sundrabai v. Hanmant, 56 B. 
298=1932 B. .198=34 Bom . L.R. 802 ; 
Dwarka v. Raghubansa, 8 Luck. 354= 
1933 O 182. 
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which is either immoral or opposed to public policy or forbidden 
by Statute cannot bp recognised to be valid. It is of the essence 
of usages modifying the ordinary law that they should be ancient 
and invariable and it is further essential that they should be 
established to be so by clear and unambiguous evidence. It is 
only by means of such evidence that the Courts can bo assured of 
their existence, and that they possess the conditions of antiquity 
and certainty on which alone their title to recognition depends. 

17. Proof of Custom. — As regards the nature and quantum of 
proof of custom, the following propositions enunciated by the 
Madras High Court in Gopalayyan v. Raghupatiayyan^'*'' are very 
valuable : — 

“ I. The evidence should be such as to prove the uniformity 
and continuity of the usage and the conviction of those following 
it that they were acting in accordance with law and this conviction 
must be inferred from the evidence. 

II. Evidence of the acts of the kind, acquiescence in those 
acts : deeisions of Courts, or even of Panchayats, upholding such 
acts ; statements of experienced and competent persons of their 
belief that such acts wore legal and valid, will all bo admissible ; 
but it is obvious that although admis.siblc, evidence of this latter 
kind Avill be of little weight, if unsupported by actual examples of 
the usage asserted.” 

No hard and fast ndos can be laid down as to how many 
instances are sufficient to make out a valid custom and many 
exceptions to the custom set up would make the Court hold that 
the custom pleaded is not obligatory or invariable.^*'’ In order 
that the general law may be overriden by proof of custom, the 
evidence must siitisfy the court that the majority at least of the 
given cla.ss of persons look upon the cu.stomary rule put forward as 
binding. That must be established by a serie.s of well known con- 
cordant and on the whole continuous instances, so that the common 
consent of the class in question is clearly demonstrated by the 
number of the instances proved. The mere filing in of affidavits 
from a number of leading members of the community from the 
point of view of opulence or innueiicc, emphasising 'the desirability 

(m) Viinnia Kove v. Vannichl, 51 M. 1 24 Bom L R. •J44 26 C.W.N. 793_49 I A. 

-27 L.W. 611-1928 M. 299- 54 M.L.J. 174 119 . Sundrabui v. Hamnnnt, 56 B. 298 -34 

(F.B.) Bom T..R 802- 1932 B. 398. 

(n) Abtlnl Husein v. Blbi Sana, 45 (nl OoiMJavyan v Raijhupatiayyan, 7 

T. A. 10=45 C 450_--16 A.L.J. 17=20 Bom. MTICR 2.50 

I..H. 528=22 C.W.N. 3.53=34 48— (jO Vannia Kone v. Va7inichi. 51 M. 1 

1917 P.C. 181 : Mohammad EbraUm v. 27 L.W. 611-1928 M. 299= 54 M.L.J. 
Shaik. 45 M. 308=15 L.W. 354-1922 174. 

P.C. 59=43 M.L.J. 69=1922 M.W.N. 470= 
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of a particular course of conduct, does not and cannot amount to a 
proof of custom in accordance with the desired course of 
conduct/^' It is easier to hold established a custom which only 
proves a well recognised adjunct to the ordinary law, than it is 
when the law is said to bo actually altered as in the case of a 
change of the rule of succession/’’' When the existence of a custom 
for some years has been proved by direct evidence, it can only, 
as a rule, be shown to be immemorial by hearsay evidence and 
such evidence is therefore allowable as an exception to the general 
rule But a custom cannot be enlarged by a parity of reasoning. 
Customs may be similar or contradictory, probable or improbable, 
and the existence of one custom is no evidence of the existence of 
another. The only proof of a particular custom is the evidence of 
that custom and no other — evidence that given certain data, cer- 
tain results follow with the force of law. Foi-, custom cannot be 
.“aid to be founded on reason and no reason would make a custom 
or law.''' 


Proof of Cessation of Custom . — Orientals are commonly 
tenacious of their usages and customs, more especially of their 
family and religious observances. Hence on the ordinary princi- 
ples of viewing evidence, a continuance of the same state of things 
is presumable and the onus is on the parly alk'ging an interruption 
or cessation of it to prove the allegation.'"' 


18. Kinds of Custom. — ^Three kinds of custom are recognised 
by the Courts and thej' are : (i) Local custom, (ii) Class custom 
and (Hi) Family custom. A local custom is one binding on all 
persons in the local area within which it prevails, iind difTers from 
a family custom binding only on members of the family as to rules 
of descent and so forth. It is one which must be pleaded with 
particularity as to the local limits of the area of v.'hich it is alleged 
to be the custom, and the evidence must bo evidence of the pre- 
valence of the custom in that area. Except so far as analogy may 
serve to explain anything that 's in itself obscure, the customs of 
other localities are not relevant.'®' Continuity is essential for a 
valid custom'’®' and a custom cannot be created by an agreement 
of parties so as to be binding upon others.'*' A custom which is 


(q) Akhnrally v. Mahomedally, SI B. 
.5.51 31 Bom L.R. 665-19.32 B .356. 

(r) Shpobarnii Singh v. Kulsum- 
nnnissa, 54 I A. 201-49 A. 367- 1927 
P.C. 113-31 C.W.N 853 - 52 M.L.J. 658= 
29 Bom. LH. 877-25 A.LJ. 617^1927 
MWN. 444. 

(s) Rajendra v. Ganganand, 4 Pnt. 788 
--22 LW. 645=1925 P.C. 213=52 I.A. 279 
=30 C.W.N. 169 -1925 M.WN. 549=50 
M.LJ. 194. 


it) Pnittttiapiia v. Chockalmga, 1930 M. 
109 30 LW. 1040. .57 M.LJ. 817. 

(n) SurendTonath v. Mt. Heeramonee, 
12 M.l A. 81 ; Chu7ini v Raftunniasa, 
1931 A.L.J. 411 1931 A. 547. 

(r) Narayan v. Niranjan, 51 I.A. 37—3 
P.it. 183-1924 P.C. 5-28 C.W.N. 351. 

(«?) Rajicislien v. Ramjoy. 1 C. 188 
fP.C.). 

(xl Mynae Boyee v. Ooiaram, 8 M.l. A. 
420. 
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imm oral or opposed to public policy is unenforceable and cannot 
be sanctioned. 


19. Family Usug^c. — A family usage differing from the law of 
I he District in which the family is resident can be esta- 
blished^®* by proof that it has been cuniinuous, invariable and 
certain. <"* A well established family custom cannot bo defeated 
by the fact that in one instance it was not observed. But such a 
family usage, unlike a local custom, can be discontinued so as to 
let in the ordinary law, and well established discontinuance either 
from accidental causes or by tlie concurrent will of the family 
must bo held to destroy the family usage, t""* 

Distviclion belicaen Cu^5/o»^ mid Usage . — ^Though usage and 
. '*stom are often used as convertible terms, the antiquity, the uni- 
lormily and the notoriety which are roquirtd in the case t)f a 
custom are not necessary in proving a valid usage. It is sufficient 
if it is .shown that the usage is so well known and acquiesced in that 
it may be reasonably presumed to have been tacitly imported by 
the parties into their transactions. 

20. Onus of Proof, — Where a person admittedly governed by 
the Hindu Law plead.s a custom in derogation of that law, the onus 
of proving that custom is upon that person,'*** but in the case of 
persons who were originally non-Hindus and adopted the Hindu 
usage only in part the onus becomes shiflt'd.**^* But a Hindu does 
not become a non-llindu simply bccausi' he d<'parts from the stan- 
dard of orthodoxy.'^* 


21. Court’s Duty. — ^I’tie duty of the Court is not so much to 
inquire whether a disputed doctrine is fairly dcducible from the 
earliest authorities as to ascertain whether it has been received by 
the pai’ticular School which governs the District and has there been 
sanctioned by u.sage. For, under the Hindu .system of law, clear 
proof of usage outweighs the written text of the law.<o* This, 


(jyi Bant Manrliiiram v. Regina, 32 B. 
r.81 lU rsoiii LE. 318. 

( = ) Basenirav v. Miintiiliim, 1 D3I.C. 
Ap,).\ 42(211(1 Edii). 

(a) Raikishett v. Ram jog, I 186 
(P.C.); ChnnrtiJi'fi v Muna, 29 I.A. ,’0- 
24 A. 273 - 6 C W.N. 42.'i^4 Bom. L.H. 
376 (P.C.). 

(b) Ekradeshirar v Janeshirari, 42 C 
.Wa-l LW. RG.'! 1914 P.C 76-41 I A. 
275 12 A.L..T. 1217-17 Bom UR. lS-16 
C.W.N. 1249 -27 M.L.J. 37.2-1914 M.W.N. 
807 (P.C.), Amina Khatun v. KIiolil, S 
Luck. 445-1933 Oudh. 246. 


(irt S(Hf p 1b fixil note (u’l. 

(cl Jiiqqa V Munik. 7 M I.A. 263. 

(d) Chandil-a v. Mnmi, 29 I.A. 70 21 
A. 273 6 CWN 125-4 Bom LR 376 
(P.C.). iMdha V. Ml. Viran, 19.32 L 452 -r 
13 1. 375 . Siinrlriibai v. Hnnninnl, 56 B 
298 - 31 Bom. LR. 802-1932 B. 398 

(c) Paniiidrn v Rajeswar, 12 I.A. 72-- 
11 C 463 (PCI. 

(Jl Blidiiiciiii V. Bose, .11 C 11—30 I.A. 
249 I CWN. 895-5 Bom. UR 845-13 
MLJ. .181 (P.C.1 

(r/1 CoRerfnr oj Madura v. Mooftoo 
Ramalinutt, 12 MI.A. 397. 
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however, does not mean, that countenance should be given to the 
contention that in order to bring a case under any rule of law 
laid down by recognised authority for Hindus generally, evidence 
must be given of actual events to show that in point of fact the 
people subject to that general law regulate their lives by it. To 
put one who asserts a rule of law under the necessity of proving 
that in point of fact the community living under the system of 
which it forms part is acting upon it, or defeat him by assertions 
that it has not been universally accepted or acted upon, would go 
far to deny the existence of any general Hindu Law, and to dis- 
regard the broad foundations which are common to all the Schools, 
though divergences have grown out of them. To do so would be 
to invert the processes by which law is to be ascertained and ad- 
ministered. But Hindu Law and customs have not stood still, 
and what Courts are now concerned with is the law which obtains 
at present on the matter in dispute. In other words, a Court is 
not justiRed in imposing upon the Hindus a rule of law simply 
because it finds a place in the texts without ascertaining whether 
it is dead letter or living law ; so also when a custom which is not 
in accordance with the ordinary law governing the Hindu com- 
munity is giving way to enlightenment in order to bring it in line 
with other communities, Courts would not be justified in giving 
effect to it and thereby compelling the unwilling community to be 
bound by the custom which it has already abandoned, since a judi- 
cial recognition of a custom which the community is prepared to 
jettison is neither necessary nor just.<l) Besides, if the custom is 
a barbarous one, it must be rejected as repugnant to natural justice, 
equity and good conscience and cannot be given efiect to in a 
milder form, unless in that milder form it is recognised by the com- 
munity as r:;gulating the relations of its members inter se. 

22. Immoral Custom. — A custom which is immoral cannot be 
recognised by the Courts, and the injunction of the sacred texts 
enjoining strict observance of custom does not apply to such a 
case. A custom permitting divorce by mutual agreement between 
the husband and wife and remarriage of the wife with another is 
not invalid, but a custom by which a woman can marry again 
during the life-time of the first husband without the first marriage 

(h) lihagwan Singh v. Bhagwan Singh, (J) Vannia Kone v. Vannichi, 51 M. 

26 I.A 153^21 A. 412-3 C.WN. 454=1 i -27 L.W. 611 = 1928 M. 299=54 

Bom. L.R. 311. M.L.J. 174 (F.B.). 

(i) Nagindas Bhugwandas v. Bachoo (fc) Eahtmbayi Ebko v. Government 

Hurktisondiu, 40 B. 270=3 1..W. 259= of tilgeria. 61 M.L.J. 975=35 C.W.N. 
1915 P.C. 41-43 I.A. 56-14 A.L.J. 185.= 755=1931 P.C. 248=1931 A.L.J. 466=1931 
18 Bom. L.R. 172=20 C.W.N. 702=30 M.W.N. 683 =34 L.W. 607. 

M.L.J. 193= (1916) 1 M.W.N. 258 (P.C.). (1) Sankaralmgam v. Snbban. 17 

M. 479. 
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being annulled by divorce or in some formal manner recognised by 
caste usage as equivalent to divorce (the mere wish of the woman 
against that of the husband being insuificient) is void as an 
immoral one, because if a wife could leave her husband whe never 
she pleased and without any forms whatever, the marriage tie 
would have no force at all, and the intercourse of the sexes, in a 
caste in which such a state of society was allowed, would reduce 
its members to the level of the beasts of the field. So also the 
adoption of a daughter by a Dancing Girl according to the usage 
of her caste is valid if it has not for its immediate object the prosti- 
tution of the adoptee during her minority so as to leave her no 
choice of married life when she is over 16 years, and the usage if 
established will be enforced when no such immoral result is con- 
templated. But an adoption for the purpose of prostitution is 
void and neither estops the adopter from pleading its invalidity 
nor confers any right on the adoptee. See also S. 180 


(»1) Rea V. Korean, 2 Bom. H.C.R 
124 ; Rea v. Bai Rupa, 2 Boni. H.C.R. 
117 ; Uji V. Hathi, 7 Bom. H.C.R. 133 : 
Bndansa Rowdier v. Fatma Bl, 26 
M.L.J. 260-1914 M.W.N. 278 ; Gedalu 
Narayana, in Re, 36 L.W. 237=1932 
M.W.N. 1082=1932 M. 561. 


(n) Ex parte Padmavati, 5 M.H.C.R. 
415 : Venhu v. Mahalinaa, 11 M. 393 ; 
Kamataksht v. Ramatarnt Chelty, 19 M. 
127 ; Sanjivi v. Jalajakshi, 21 M. 222 =8 
M.Ii.J 126 ; Manjamma v. Seshaairi Rao, 
26 B 491-4 Bom. L.R. 116. 

(o) Kamalaksht v Ramasami Chetty, 
19 M. 127. 



CHAPTER II. 


OPERATION OF HINDU LAW 

23. Operation o£ Hindu l.iaw. — ^From Iho year 1774, the 
Legislature, British and Indian, has affirmed, time after time, the 
absolute enjoyment by the Hindus of their laws and customs so 
far as they ai’e not in conflict with the .statutory laws.^"' But before 
applying the Hindu I^aw, the question who is a Hindu requires to be 
answered. Hinduism is a mass of fluctuating faiths and opinions 
embracing within itself all the intermediate stages of thought and 
belief from the wandering fancies of savage superstition and the 
highest insight of dai-ing thought. It is marvellously catholic and 
elastic. Its theology is marked by eclecticism and tolerjince and 
almost unlimited freedom of private worehip. Its social code i.s much 
moi'o stringent, but among.st its difTcrent castes and sections, exhi- 
bits wide divei’sity of practice. No trait is more marked of Hindu 
society in general than its horror of using the mi'at of the cow. 
Yet the Chamars who profess Hinduism, but who eat beef and the 
meat of dead animals, are, however low in the scale, included 
within its pale. But the people k'low' the dUference well and can 
easily tell who are Hindus and who are not.‘''> This being the 
scope and nature of the creed, it is not .-.ui prising that it holds within 
its ambit men of divergent views and traditions who have nothing 
in common except a vague faith in wdiat may be called the 
fundamental of the Hindu religion, namely, a belief in the unity of 
Spirit under a plurality of forms. The question to whom the 
Hindu Law applies can be considered under .seven heads : (i) 
Persons of Aryan descent who profess Hinduism, (ii) Persons who 
profess to be Hindus, but ai\ of non-Aryan stock, fiit) Unortho- 
dox liindiis, (iu) Hindu Dis.senter^, (r) Illegitimate Children of 
Hindus, (vi) Converts to Hinduism, and {ini) Convei’ts from 
Hinduism. 

24. Hindus of Aryan Descent. — There is really no difficulty 
in the application of Hindu Law to those persons who profess to be 
Hindus and are Aryan in descent. The difficulty comes in only in 
the case of those persons who profess to be Hindus but who are 
really of non-Aryan stock. 

la) Vidyavanithi v. Bahuwanv, 44 M (b) Bhauwan v. Bci.se, 30 I.A. 249-:31 
8.31 UI L\V. 78-1922 PC 123-26 C 11 13 MLJ 381 z7 C.W.N. 895-5 
C.WN 537 24 Bom L.U. 629 -41 Bom LR. 845. See .ilso Domnn v. Biika, 
MLJ 316 1921 M.W.N. 449 ^48 I A. 302 12 PLT 105 -1931 P. 198. 

- .20 A-LJ. 497. 
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25. Hindus of Non-Aryan Stock. — ^The question as to how far 
the Hindu Law as expounded in the Smrities and Commentaries is to 
be applied to the Dravidian and other communities of non-Aryan 
descent is one which has given rise to a lot of controversy. Some 
of the earlier Judges and jurists thought it unrcasonble to apply the 
Hindu Law to them, as the whole scheme of the Hindu Law was 
based upon religious and spiritual considerations a’ien to the 
thoughts, habits and culture of the aboriginal inhabitants of the 
country : while others were of opinion that, in view of the centuries 
that have elapsed between the conquest of the country by the 
Aryans and the assimilation that has been going on, the Hindu 
Law should be applied to them except in cases whore there is clear 
proof of custom to the eonti-ary. But it can now be taken as 
settled that the Hindu Law applies even to these communities who 
can in a sense bo called Hinduised aborigines. Thus Hindu Law 
has been hold to apply to the Yadhavas of Madura. f*’’ ttie Ezhuvas 
of Palghat,^'** the Tliiyyas of Malabar,**^' the Maravars of Tinnr- 
velly/^’ the Santals of Assam."') Raj Chaurasis of Lachmipur."'' 
the Kurmi Mahtons of Chota Nagpur,^') the Korkus of the Central 
Provinces, the Raj Bansis of Bengal, and the Aborigines of 
Assam.'') In Sahdeo v. Ktisiim Knmari,^^' ' the Pi’ivy Council, after 
considering its previous deeijsion in Fanindra v. Raje.swar,<"*) 
observes that when a question arises whether an aboriginal family 
professing Hinduism is to be presumed to follow a particular inci- 
dent of Hindu Law the proper enquiry is whether the said family 
can bo said to have become so far Hindu ar. to throw the burden 
of proof upon the party alleging that that incident has been exclud- 
ed or whether the opposite conclusion should be come to, v^hich 
would throw the burden upon the other party. 

26. Unorthodox Hindus. — Mere lapses from orthodox prac- 
tice cannot have Ihe effect of excluding from the category of 
Hindu a person who was bom within the Hindu fold and who 


(e) Viinnin Konp v Vtninichi. 51 M 
1-27 I.W. 611-1S2H M 290 !54 MLJ 
174 (F.B.) 

(rf) Bnln/trishnnii v Cliiltoor Bfinfr. 41 
L.W. 480 - 71 Ml,J 76G - 10.80 M 9.87 
19.86 M.WN 812. 

(e) Klittni/nthn Kutti v Atrhvthnv 1.8 

L.W. 101 1921 M. 71 : ChakkvW v. 

Chnndiikutd, 1927 M 877-5.8 M.LJ. 
868. 

(f) nrnfhii Vlzfa V. Dorasinga. 6 M.H. 
CR. 310. 

f!7) Aiti V AUlow, 24 C.WN 17.8-54 
I.C 695. 

(h) Sahdeo v. Ktisum Kumart, 50 I.A. 
68 -25 Bom. L.R. 560-27 C.W.N. 901-44 


MT.J 476 1923 M W.N. 377 - 2 P.it. 230 

18 I.W 597-1923 PC 21 See .ilso 
VilhnlHi V Lai Singh. 1923 N 317-19 
■MI.K 101 (.1 case of Gonds) 

(I) Canrih v Shih Charan, 11 P.it. 
1.89-12 PL.T .813 -19.81 P. 30.5. 

(il Tifiakat/i v Thakiir Prasad, 20 

N.L.I. 159 

(Ir) SVaretidrii v. Nagcndra. 1929 C 
377. Sanlala v Badasteari, 50 C 727--- 
-1924 C 98 - 27 C W.N. 669 

111 Neeram v. Ardinain, 1921, C. 

.5.58 (2) 

(ml Fanindra v. Rajeswar. 11 C. 463 
- 12 r.A 72 
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never became otherwise separated from the religious communion 
in which he was born. They may involve the social ban but do not 
amount to renunciation of religion. They may entail excommuni- 
cation and require religious expiation for purification, but he 
cannot be .said to have ceased to be a Hindu on that account.^"’ 

27. Hindu Dissenters. — The Hindu Law applies in the 
absence of a custom to the contrary even to dissenters from the 
orthodox Hinduism such as the Sikhs, the Jains, the Brahmos 
etc.,^®) the reason being that there is no separate law governing 
these sects. The e.sscntial distinction between unorthodox Hindus 
and Hindu dissenters is that in the case of the former, the orthodox 
precepts are not disowned, though there is a lapse from orthodox 
conduct, while in the case of the latter, there is adherence neither 
in principle nor practice to the canons of orthodoxy. 

28. Illegitimate Children. — ^The fact that a person is an 
illegitimate child is no bar to the applicability of the Hindu Law,<P‘ 
but in that case either both the parents must be Hindus, or at 
least the mother must be a Hindu and the child brought up as a 
Hindu, though the father is a Christian. If the mother is a non- 


(n) Bhauioan v Bose .10 I A 249.- 31 
C. 11 1.1 MLJ. 381-7 C.WN. 895-5 
Boin. I. K. 845 , Ma Yait v. Maiing Chit. 
48 I.A 5.‘)3--49 C. 310 -42 M.L.J. 193-1922 
P.C. 197 ; Nalinaksha v Rajani 58 C. 
1392. 35 C.W N. 726-1931 C, 741 ; Ishwari 
V. Rai Ilari. 6 Pnt. 506 -1927 P.'it 145 -8 
Pat. L.T. .14. 

(o) Ma Yait v. Maung Chit Maung 
48 I A. 553 .-49 C. .110-42 M.L J 193 - 
1922 P.C. 197 (P.C.) 

Jali VaisliiiAvn. -Nalinahshii v. Rajani, 
58 C 1392-35 C.WN 726-1931 C. 741 
Jains. — Siigandhahat. v. Kesorbai, 15 
N.L.J 51- 1932 N. 162; 5ft. Lado ^ 
Banarsi, 14 r. 95 - .13 P.L.R. 801-1932 
L. 546 ; Bhikubai v. Manilal, 32 Bom 
L.R. 1217-54 Bom. 780 -1930 B. 517 ; 
Preni Sugar v. Ram Gopal, 1929 L 
814 ; Mr. Biilagan v. Ratan, 1928 A. 
656-26 AL.J 1196; Gaieppa v 
Eramma, 50 M. 228-51 M.L.J. 757= 
26 L.W. 408-1927 M. 228; Sheokuar- 
bal V. Jeorai. 25 C.W.N. 273-1921 
P.C. 77-1920 M.W.N. 627 ; Parshotam 
V. Venichand, 45 B. 754—23 Bom. 
L.R. 227-1921 B. 147. See also 
Chapter XVIII. 

Sikht. — Bhagwan v. Bakshi, 1933 L. 494 ; 
Sohan V. Zahar. 16 L. 320-1934 L. 


WW Bhagwan v. Bose. 30 I.A. 249= 
.11 C 11-13 M.L.J. 381-.7 C.W.N. 
895-5 Bom. LR. 845. 

Aryasavmjists Ganga Sarun v Mt. 

Sirtaji. 19.15 ALJ 1174 -.1935 A. 924. 
Nambudris -Tluilhamangulath v Krishna, 

■ 57 M. 725 - 39 l.W. 370-67 M.L.J. 
511-1934 M. 286; Narayanan v. 
Ravnnni, 47 M L.J. 686-20 L.W 
876-1921 M.W.N. 792-1925 M. 260. 
TJngayals.- -Somasekhara v. Mahadeva, 
53 M. 297 -1930 M. 496=31 L.W. 476 
- 59 ML.J 1.51 affd. in 43 L.W. 105= 
1936 P.C. 18-40 C.W.N. 243-38 Bom. 
LR. .117=70 M.LJ. 159-31936 
M.W.N. 21 -1936 A.L.J. 96. 
Jats—Basant Singh v. Brijraj, 62 I.A. 
180- 57 A. 494=1935 P.C. 132-=ig35 
M.W.N. 768-1935 A.L.J. 847=39 
CW.N. 1057-3.42 L.W. 2.11=69 M.L.J. 
225 

Brahmos. — Bhagwan v. Bose, 30 lA. 
249-31 C. 11=13 M.L.J. 381=7 C.W.N. 
895 - 5 Bom. L.R. 845. * 

(p) Datiatraya v. Matha Bala, 1934 B 
.16 !>8 Bom. 119. 

(q) In the matter of Ram Kumari, 
18 C. 264. 

(r) Myna Boyee v. Ootaram, 8 M-I-A. 
400. 
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Hindu, for instance, a Christian or a Mahomedan,**) Hindu Law 
has no application to the illegitimate child, the reason being that 
the religion of the children is to be fixed by the religion to which 
the mother belongs. 

But the Hindu Law of coparcenary cannot apply to the case of 
a family consisting of a putative father and his illegitimate children, 
whether the said father is a non-Hindu or a Hindu. 

Dancing Girls . — In .spite of the promiscuity of their moral 
lives, the Dancing Girls are Hindus, having a recognised status in 
Hindu Law. There can be a coparcenary of Dancing Girls with 
rights of survivorship, though there is no ease which goes the 
length of saying that daughters of Dancing Girls acquire an inte- 
tsL by birth in the ancestral property. 

29. Converts to Hinduism. — ^Hindu Law would apply even to 
converts to Hinduism and it is not necessary for its application that 
a person should be a Hindu by birth. But the mere fact that a 
non-Hindu professes a theoretical allegiance to the Hindu faith or 
is an ardent admirer and advocate of Hinduism does not make him 
a Hindu. Long residence in India, abdication of the original reli- 
gion by a clear act of renunciation, adopting the Hindu religion by 
a formal conversion thereto, assuming a Hindu name, marrying a 
Hindu according to Hindu rules and taking to the Hindu modes 
of life arc proof.s that a non-Hindu has become a Hindu. The real 
test of conversion is not domicile but religion. But it is not 

necessary that every one of these tests should be fulfilled before an 
alleged conversion to Hinduism cun be established ; fer instance, 
it is not necessary thal there should be established a formal con- 
version to Hinduism except, perhajw, in the case of reconver- 
sion to Hinduism where the reconversion is into the Brahmin com- 
munity of the Hindus. 'J') But a mere conversion to any particular 


(x) Livgappa v. Esudasan, 27 M. 13. 

(t) Charanjit v. Amir Ali, 2 Lah. 243 
1921 L. 131 (2), See also the queere In 

Bhttign Sfipr Bahadur v. Bhaiya Ganga, 
41 I.A. 1 (14)_36 A. 101-12 A.I...J. 188- 
IG Bom. L.K. 306-18 C.W.N. 401 -.26 
M.L.J 291-1914 M.W.N. 184. 

(r) See p. 22 foot note (r). 

(u) Kokilambal v. Sundarammal, 1925 
M. 902 -21 L.W. 259 ; Sec also VUhvoa- 
naih V. Doraiswami, 192.'5 M.W.N. 813= 
1926 M. 1. 

(V) Kamawati v. Oipbljal, 48 I.A. 381= 
43 A. 525=15 L-W. 1-24 Bom. nJl. 626= 
26 C.W.N. 490--42 M.L.J. 87=1922 
M.W.N. 336=1922 P.C. 14, Mot- 
arji V. Adminittrator General. IS 


ML.J. 478-52 M. 160 - 28 L-W. 674-1928 
M. 1279-1928 M.W.N. 848, Sahdeo v. 
Kusum Kumari ; 50 I.A. 58—25 Bom. 

LR. !>60-r27 C.W.N. 901-44 M.L.J. 476 
-1923 M.WN. 377^2 Pat. 230=18 L.W. 
597--1923 P.C. 21. 

(to) Mororji v. Administrator- general, 
55 M.L.J. 478=52 Mad. 160=28 L.W. 674 
= 1928 M. 1279 1928 M.W.N. 848. 

(x) Ramayya v. Josephine. 44 L.W. 
854=1937 M. 173 ; Guruswami v. Iru- 
lappa, 40 L.W. 502=67 M.L.J. 389=1934 
M. 630. 

(V) Administrator-General of Madras 
V. Anandachari, 9 M. 466 : Guruswami v. 
iTulappa, 40 M.L.W. 502=1934 M.W.N. 
1197=67 M.L.J. 389=1934 M. 630. 
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religion may not necessarily involve the adoption of the laws as to 
inheritance and succession obtaining among the followers of that 
religion, but when the convert identifies himself with those fol- 
lowers, strong evidence must be forthcoming to show that he kept 
his own laws unaircclcd by the rules of law obtaining among the 
other adherents of his new faith.'-’ A Hindu who has renounced 
Hinduism is not debarred from coming back to his original faith so 
as to be governed by Hindu Law'"’ and since there arc no cere- 
monies prescribed in the Smrities for conversion or reconversion to 
the Hindu religion, one has to look to the sense of the community 
into which the convert or reconvert is alleged to have been let in, 
and if Ihe members of that enmmunity are prepared to |•eceivo him 
as one of thcm.selves, the fact that there has been no purificatory or 
expiatory ceremonies, does not militate against that person being 
treated in law us a member who has been duly admitted into the 
Hindu fold.'^’ But a mere declaration by a non-Hindu that he is 
a Hindu does n«it make him a Hindu in the absence of evidence 
showii’g that he has adopted the ways and modes of life of a 
Hindu. O' 


30. Converts from Hitidiiisin. — r.enora! luic for the 
applicability of lh<* Hindu Law is that the penson concorned must 
profo.ss to bti a Hindu and the nu'rt lact that he is a Hindu by 
birth is not sulTicient. If he become.s a convert to Mahomedanism 
or Christianity, though by birth a Hindu, he wilt be governed by 
the Mahoniedan law or the Indian Succes.sion Act of 1925, as the 
ease may be. The decusion of the Privy Council in Abrahavt v. 
Abra/iaiu'"^ to the effect that a Hindu renouncing his Hindu 
religion and bectiming a convert to Christianity could .still choose 
to be governed in the mattei ol succession by the Hindu IjOw 
would be of no authority alter llie Indian Succession Act of 
1865,^''’ though there is still a conflict between the Madras High 
Court'"' and the Bombay High Court'f as regards the appli- 
cability of the rule of suj’vi\'orship to Hindu converts to Christia- 
nity continuing to live as membei-s of a joint family even after 
conversion, the Bombay High C\»urt holding in favour of, and the 
Madras High Court against, its application. This conflict is due 
to the different interpretations given by the two Courts to the 


(;) Viiimm Koin- v. Vaniiichi. 51 M. 1 
27 L.W Cl I 1928 M. L'iW 51 MLJ. 
174 (F.n ). 

(a) Kiisiim V Satya, 30 C. 999-.7 
C.W.N. 784. 

(xl See p 23 foot note (x>. 

((>) Hamayiiii v. Josephine, 44 I. W. 8S4 
- 1937 M 172. 

(r) Abraham v. Abraham, 9 MJ.A. 
195. 


(cl) Kamawati v. Diobijai Singh, 4B 
I A 381-13 A. .523-15 L W. 1-1922 P.C. 
14-24 Bom. L.R. 626-2C C.W.N. 490=42 
MUJ. 87- 1922 M.W.N. .336. 

fe) Tellu_ V. Saldhana, 10 M. 69. See 
.ilso Dioorka v. Raj Rani. 1932 Oudh 85 ; 
Muhamnuul v. Cnana, 66 M.L.J. 671= 
1934 M. 327 .39 L.W. 551. 

(/) Francis Ghosal v. Gabri Ghosal, 31 
B. 25-8 Bom. L.R. 770. 
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word “succession” used in the Succession Act, the Madras High 
Court interpreting the word as including the incident of survivor- 
ship and the Bombay High Court as excluding that incident from 
its connotation and thus leaving the Hindu rule of parcenership 
untouched by the said enaclment. But the derision of the Privy 
Council in Kanmwati v. Digbijni Singh seems to set the matter 
at rest against the view taken by the Bomba>' High Court since 
their Lordships of the Privy Council use the expression “ succes- 
sion ” as embracing both succession by inheritance and succession 
by survivorship. In rejecting an argument that notwithstanding 
the fact that the deceased was a Hindu convert to Christuinity, he 
had by his acts made such an indication us the law would respect, 
to the effect that his succession was not to be governed by the 
Indian Succession Act, but by the Hindu Law of succession, their 
Lordships observe : — 

“ A situation of nothing but confusion could be thus produced. The plain 
law of Succc.s.sion Act would lx* cvi.^ceratcd and in each case jnquiry might 
have to bo entered upon as to whether a deceased subject of th«' Crown 
wished, or by his act.s compelled, that the law of the land should not apply 
to his ca.se. A particular subject can settle that in India, u.s in oilier parts 
of the Empire by exercising — ^whatever be his religion— his power ol testacy, 
and definitely declaring how he dcsii-es his affairs to be regulated so tar as 
his own individual property Ls eoncemed In this case Kunwar Randhir 
Singh did not do .-so, and it is not for a Court to enter upon an examination 
of his conduct so as to pi'cvent the Indian law of intestate succession getting 
its full and proper application ”,(<!) 

As regards a Hindu convert to Mahomedanism, he is bound 
by the law of the new religion which he has embraced and cannot 
claim after such conversion to conform to the Hindu laws and 
usages. His case is distinguishable from that o{ Abraham v. 
Abraham,^^'^ where it was ruled by the Judicial Committee that 
a convert from Hinduism can retain his old law. “ There the 
parties were Native Christians, not having, as such, any law of 
inheritance defined by Statute ; and in the absence of one, this 
Committee applied the law by which, as the evidence proved, the 
particular family intended to be governed. But the written law 
of India has prescribed broadly that in questions of succession and 
inheritance the Hindu law is to be applied to the Hindus, and the 
Mahomedan Law to the Mahomedans ; and in the judgment deli- 
vered by Lord King.sdown in Abraham v. Abraham,^^^ p. 239, it is 
said that ‘ this rule must be understood to refer to Hindus and 
Mahomedans, not by birth merely, but by religion also.’ ” 


(d) See p. 24 foot note (d). (It) Abraham v. Abraham, 9 M.I.A. 

( 0 ) Jotoala V. Dharam, 10 M. lA. 511. 133. 
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But Hindus in many parts of India, though they had been 
converted to Islam, frequently retain some of their Hindu customs 
and in particular those relating to marriage and inheritance. *'> 
Thus there are among Mahomedans certain groups whose 
ancestors were Hindus and professed the Hindu religion and were 
then converted to Islam, among whom may be reckoned, as is 
shown by the decided cases, the Bale Sultans, the Khojas, Suni 
Boras, Molesalam Girasias. Cutchi Memons, Nassapooria Memons 
and Halai Memon.s;"'* in these groups the converts had retained 
their Hindu Law relating to the exclusion of females from succes- 
sion, and that law has been engrafted as a custom on the Maho- 
medan Law, although the same is not in accordance with the rules of 
the Koran, t'* But tlie application of the rules of Hindu Law to the 
Cutchi Memons is limited to the rules of inheritance and succes- 
sion and does not extend to the rules relating to the joint iamily 
property applicable to Hindus.‘”> Hence a son of a Cutchi Memon 
has no vested interest by birth in the ancestral prop''‘rty of his 
father.*''^ A contrary view was taken in Madras'"* as regards 
the applicability of the Hindu Law rule of joint family iiroperty 
and coparcenary. The principles laid down in the cases with 
reference to this matter may be thus stated : 


(i) though the Mahornedan Law '>enerally governs con- 
verts to that faith from the Hindu religion, yet, 

(it) a well established ciiston* of such converts following 
the Hindu Law of inhei’itance would ovor-vide the 
genoiul presumption : 

(in) this custom should, however, be coniinod strictly to 
cases of succt.'ssion and inheritance ; 

(in) and if anj' particular usage, at variance with the 
general Hindu Law applicable to these communities 
in the inelter of succession, be alleged to exist, the 
burden of proof is on the party alleging such special 
custom.*'" 


(I) Biiioit Dat V. Chaflir 1927 Ouclli. 
442 : Ibrahim ii. Muhammad, 39 M. 664— 
.10 I.C. 806-29 M.L.J. 763-1915 M.W.N. 
866. 

(j) Khalil V. Mohamad. 1928 Oudh 
269. 

(fc) Adaynbhai v. Allarakhia-31 Bom. 
L R. 686- 1935 B. 417 ; Aisha v. IVoor, 10 
R. 461 1932 R. 179. 

<n Khatubai v. Mahomed, SO I A. 108 
-47 B. 116=17 L.W. 208=1922 P.C. 414= 


2.> Bom I-R 127 27 C.W.N. 774-44 
M.LJ. .I,'. 

(Ill) Elia Sail V. DUaranayya, 10 Mys. 
LJ 33. 

in) Bill Sakar v. Ismail, 38 Bom. L.R. 
1034. 

(o) Haji Oosman v. Harroon Saleh 
Mahmed, 47 B 369-— 1933 B. 148--24 Bom. 
n.R 978. 

(p) Hajee v. Ebrahim, 1921 M. 571. 
fq) Bai Batji v Bal Santok, 20 B. 53 ; 

Ahmed v. Cassum, 13 B. 534. 
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The recent Cutchi Memons Act, X of 1938, which I'cceived the 
assent of the Governor-General on the 8th April 1938 and which 
comes into force on the 1st day of November 1938 has made the 
Hindu Law inapplicable to the Cutchi Memons even in matters of 
succession and inheritance. The Act runs as follows : — 

THE CUTCHI MEMONS ACT. 1938. 

Act X of 1938. 

[8ih Ajrril, 1938. 

An Act to jyrovkl* that Ah Cutchi Mcmoiis shall he governed 
in matters of Succes.sitm nud Inheritance by the Mahomedan Law. 

Whereas it is expedient that all Cutchi Memons be governed 
in matters of succes.sion and inheritance by the Mahomedan Law : 
It is hereby enacted as fnllows : 

1. (1) This Act vtuy be called the Cutchi Memons Act, 1938. 

(2) It shall come into force on the Isi day of November, 

1938. 

2. Subject to the provisions of S. 3, aV Cutchi Memons shall, 
in matters of succes.siov and inheritance, be governed by the 
Mahomedan Law. 

3. Nothing in this Act shall affect any right or liability 
acquired and incurred before its commencement, or any legal 
proceeding or remedy in respect of any such right or linbilily ; and 
any such legal proceeding or remedy may be continued or enforced 
as if this Act had not been passed. 

4. The Cutchi Memons Act, 1920. is hereby repealed. 

31. Effect of conversion. — A meniber of a Hindu family who 
has become a convert to Chri.stianily becomes at once severed as 
an out-caste from the family and the tie which bound the family 
together, is, so far as he i.s concerned, not only loosened, but dis- 
solved, with the result that the obligations consequent upon and 
connected with that tie also become dissolved with it No one 
after his conversion from Hinduism to an alien faith can claim to 
retain any incident of the Hindu Law if the same i.s repugnant to 
the Code of his adopted faith. Thus a Hindu on his conversion to 
Mahomedanism cannot have more than four legal wives, since the 
.same is prohibited by the Islamic religion, though sanctioned by 
the Hindu Law. Under the Hindu Law the renunciation by a 


(r) Abraham v. Abraham, 9 M.I.A. 195. 
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member of a joint family of the Hindu religion involves the for- 
feiture of civil rights to the extent of depriving the convert of his 
share in the joint estate. But this disability was removed by 
the Caste Di.sabilitics Removal Act of 1850, enacting that “ so 
much of any law or ii.sage now in force as inflicts on any person 
forfeiture of rights or property or may be held in any way to 
impair or affect any right of inheritance, by reason of his or her 
renouncing or having been excluded from the communion of any 
religion, or being deprived of caste, shall cea.se to be enforced as 
law in the Courts But this Act does not enable a con- 

vert to free himself from the obligations imposed upon him by the 
Hindu Law prior to his conversion.'”* If this were not so, one has 
only to renounce his religion every time he wants to free himself 
from his obligations, "nius the wife, the infant son and the aged 
parents must bo maintained by a Hindu oven after his conversion, 
except that in the case of his wife, a husband can get his marriage 
dissolved under the Native Converts Marriage Di.ssolucion Act of 
186fl and terminate his obligation to maintain her under an order 
of Court. Besides, Ihe effecl of this Act is nol to preserve to the 
convert the privileges peculiar and incidental to the caste to which 
he belonged prior to conv»'rsion''” or to tmlarge the convert’s 
interest in any properly or to get rid of any condition or re.striction 
to which it was originally subject. H»*n( e a member of a Malabar 
tarwad who had become a convert to another religion was held 
not entitled to claim partition and delivery to her of her .share of 
the tarward properly'”'* on the ground that no member w.is entitl- 
ed to claim such partition if he were a Hindu. Again, the provi- 
sion in the Act for the removal of the disabilities applies only to 
the apostate and not to his descendants, and hence when a con- 
vert leaves behind him descendants born in the new faith, they 
cannot claim to succeed to the Hindu relatives of the convert.'** 
Besides, the Act operates only to protect the rights of the convert 
so that whore his properly has, on his death, passed to his descen- 
dants in accordance with the law of the new religion, the Act does 
not entitle his Hindu relatives to succeed to that property by virtue 
of this Act.'w* Conversion of a Hindu coparcener to another reli- 
gion operates to sever him from the coparcenary and Act XXI of 


(s) Ktinni I-nl v Gobind, 38 I A 87“ 
3.7 A. .7.'>6 21 M.L.J. 645 .15 C W N. 545 
8 A.L.I !;.‘i2-13 Bom. L.H. 427 -(1311) 
1 M.WN 432 10 IC. 477. 

(f) Scp the expl.-inatlon .ns to the 
scope of the Act in Nalinaksha v. Pajani, 
58 C 1392 -.15 CW.N. 726=--193t C. 741 
(ul In re Ram Kumari, 18 C. 264. 

(v) Siibbaraiya v Ramaswami, 23 M. 
171. 

(w) Paru V. Raman, 44 M. 891=14 L.W. 


257 1921 M. 224-41 M L.J 243-1921 
MW.N. 591. 

(ar) Vaithilinpa v Ayyathorai, 40 M. 
1118-.17 fC 753 

iy) lUitar .Sen v. Maqbul, 57 I.A. 313.-= 
32 I.W 413-1930 P.C. 251 -=60 M.L.J. 
275 .13 Bom LR 1-1930 A.L.J. 1257-= 
1930 M.W N. 1161=35 C.W.N. 89 ; 
Bhagwan v. Digbijai, 6 Luck. 487=1931 
O 301. 
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1850 does not assist him to claim rights of survivorship since by 
his conversion he has chosen to separate and he therefore cannot 
claim to retain rights which flow from non-separation. But 
there are decisions to the effect that if all the members of a Hindu 
joint family become converted to Christianity, they may still 
adhere to the old Hindu l^w so as not to affect their rights of 
coparcencrship A decision of the Madras High Court holds 
that if the converted members continue to live jointly with those 
not converted, and continue to enjoy property as before, it may be 
presumed that they have impliedly contracted to share the pro- 
perties alike.**” See S. 30. 

lUvslrative cases. 

(i) The slep.son ol a deceased Hindu widnw sued as her heir 
for pos.session of certain property left by her. The defendant raised 
the plea that as the said widow became dcKraded by rea.son of her 
having lived uwav from her husband in adulteiy with another, the plaintiff’s 
right of inhciitaiicc wa.s in consequence destroyed. Held- — that the degrada- 
tion ol the V'idow by re.ison of her unchaslity did not o(Ti'ct the plaintiff in 
respect of his right of inheritance to her and tlie Caste Disabilities Removal 
Act was inapplicable to a case where the question was not the degraded 
person’s right to inherit to another but another’s right to inherit to a degraded 
person “ Hero we must not be understood as laying down that the Act 
places the outcaste in every respect in the position whiih he would occupy 
if he had not been put out of caste or restores to him all the rights which he 
as a casteman could have civillv enforced. It does not contemplate the resto- 
ration of privileges the granting of which would amount to interference with 
the autonomy of the caste ”. Snbharaya v. Rnmaswavn, 23 M. 171. 

(ii) A member of a Maruinakkattayam tarwad became a convert to 
Mahomedanism and claimed a partition of his share in the tarwad property. 
Held : — that as was pointed out in Matvnyini v. Ram Ruttov. 19 C. 289 (F.B.) 
the effect of the Caste Disabilities Removal Act was not to enlarge the con- 
vert’s interest in any property or to gel rid of any condition or restriction to 
which it was originally subject and as the right to partition claimed was a 
new right which did not exist in the family prior to the conversion it could 
not be claimed by the convert, Paru v. Raman, 44 M. 891=14 L.W. 257=1921 M. 
224=41 M.L.J. 243=1921 M.W.N. 594 (F.B,) 

(iii) A became a convert to Christianity from Hinduism. The plaintiffs 
who were his great-grandsons sued to recover certain property as reversion- 
ary heirs of B a Hindu who was the grandson of A’s brother who remained 
and died a Hindu. Held : — tliat the Act did not apply to the de.sccndants of 
persons relieved by the Act and hence sueh descendants had no interest in 
property of their unconverted Hindu relative.s. Vaithilinga v. Ayyathorai, 40 
M. 1118=37 I.C. 753 dissenting from Bhagwaiit v. Knlhi, 11 A. 100. 

(tv) A Hindu became a convert to Mahomedanism and his property 
descended to his children bom in the new faith. On the death of one of such 

(z) Subbayya v. Rangavw. 26 LW. .161 [.C. 2S7. Sec contra In TelUs v. Saldana. 

=1927 M. 883. 10 M. 69. 

(o) Jalbhal v. Louis. 19 B. 680 ; Kulada (b) Jogi v. Cb<nnaba{. 22 LW. 116 = 
V. Haripada 17 C.W.N. 102=40 C. 407=17 1925 M. 1195. 
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descendants, a Hindu descendant of an ancestor of the convert claimed the 
properly on the ground that the succession to the property ot the deceased 
though a Mahomedan, was governed by Hindu Law and that he was entitled 
to sueeced as the nearest heir under that law. Held: -that the Caste Disabili- 
ties Removal Act in terms only applied to protect the actual person who re- 
nounced hb- religion or was excluded from caste from losing any right of 
property or of succeeding as heir, and when once a person had changed his 
religion and his personal law, the new law would govern the rights of suc- 
cc.s.sion of his cliildren. Hence the plaintiff could not succeed. The contrary 
view would lead to this absurd position that if a Hindu became a Mahome- 
dnn, tJien the de.scendant.s of that Mahomedan throughout the ensuing gene- 
rations, v/ithout any limit, would always derive their succession under the 
Hindu Law of succession and not under the Mahomedan Law of succession. 
Mitar Sen Aliwjlml, .'57 LA. :m^32 L.W. 413-1930 P.C. 251 -60 M.L.J. 275 - 
33 Bom. L.R. 1 - 1930 A.LJ. 1257 -1930 M W.N. 1161 - .15 C.W.N. 89 
(?>) A and B were brothers ron.stituling a Hindu joint family . A became 
a convert to Chri.stianity, purcha.scd a pi'opcrty X in his name i.nd then died 
leaving a scin C. B claimed that in .spile of A’s conversion the copiTCcnary re- 
mained undissolved and that therefore ho was entitled to claim a halt share 
of X by right of survivorship on the footing that X was joint family property. 
Held: that since by his convareion A had become sopar-itod by force of law 
B could not claim the I'ight of survivorship flowing from ni'nseparati.iri and 
that the Caste Disabilities Removal Act had not the cfTecl of Peeping alive 
the coparcenary. Snbbayya v. Rangayya, 26 LW 361; -1927 M 883 


32. Migrating: Families. — In India every person is governed 
by the law of his ponsonal .status and carries that law with him 
wherever he goes,*'’’ But Ihe law of the Province wherein ho re- 
sides prima fade governs him,^‘*> and in this sense and to this 
extent only Is the law of domicile of relevance or impoit- 
ance ; but if it is shown that he came from another Pro- 
vince, the presumption will be that he is governed by the 
law or the special custom by w'nich he would have been govern- 
ed in his original home at the lime of niigi-alion.^'*' In other words, 
the law which, .subject to ivnunciation. governs an emigrated 
family, is the law of the original abode* a.s it was when the family 
left it. A subsequent judgment declaratory of the law of the 
original abode a.s having always Ixx'ii as declared would be binding 
on the family but not suhsoquent eu.stoms introduced into that 
law.^^’ Mei’o transfer of territory from one Province to another 


(1-1 Mnilnlhi V Siihbiirni/n 21 M. 650 - 
11 MLJ 303; Abrfnr Itahiw v Halim- 
nhUni. 4.3 1 A. .35-18 Bom. LB. G35 20 
«^\VN .362 .30 Mn.J. 227-0916) I 

MWN. 176-1915 PC. 86; ParhaSi 
Kiinwri v Jagnriis Chander. 29 I.A. 82- 
29 C 4.33-6 CWN 400-4 Bom I.R. 
365 . VosKiJpron v Secretary o] Slate, 11 
M 177. 

(rf) Ram Das v. Chandra, 20 C 409. 
(e) Basanta Kumar v. Ram Shanlar, 
59 C. 859-1932 C. 600; Balwant Rao v. 


Hu, I Rao. 48 C. 30 . 12 L.W. 679-47 I.A. 
213 22 Bom I. B 1070-23 C.W.N. 243- 
.39 MLJ 166 -.1920 M.W.N. 483-1921 P.C. 
.59 . Rvirliepuity v. Ritiunder, 2 M.I.A. 
132 . Snorendronalh v Mt. Hreroomonee, 
12 MIA. 81 : Manik Chand v. Jaa.it 
Scitani Pran Kumari, 17 C. 518. 

If) Bnhcant Rao v Bnji Rao, 48 C. 30 
-12 LW. 679-47 I A. 213-22 Bom. 
L a 1070-25 CWN 243 . .39 M.L.J. 166 
-1920 MWN. 48.3 -1921 P.C. 59. 
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governed by a different school of law does not effect a change in 
the original personal law of the person resident in that territory. 
But where a family migrates to another country and is shown to 
have so acted as to cut itself off from its old environment, tlie pre- 
sumption that it has adopted the law of the people among whom it 
has settlc'd is more readily drawn.*'** II a tv. ice- born Hindu mig- 
rates across the sea to Burma and marries a Burmese woman, that 
in itself may not nece.s.sarily deprive him of tiis Hindu status in the 
eye of the law. But if he has descendant.^ who tiave been born 
and have always lived in Burma, and who iiave inter- 
married witli it.s people, then, even though they may form a 
community of th 'ir own x.hicii inherits many traces of Hindu 
usage, if their usages and r<*ligio!i are of a character very 
divergent frrau Hinduism, their erimmunity cannot be 

regarded as Hindu."' Where a family is proved to have adopt- 
ed the law and tlie u.‘«ages of the p'ace to which it has migrated and 
to have abandoned the law of its original abode, it is not open to a 
member of lliat family lo disclaim the now law and to revive the 
old law or idopt another at his choice ; if this were permissible, it 
will only lead to much confusion and abundant litigation.”* But 
though there is no lex- loci in India and every person is governed 
by his own personal law, yet, if a Hindu contracts u marriage in a 
foreign country in accordance with the law of that country, the 
foreign Court will not invalidate the marriage on the ground of a 
disability imposed by the Hindu Law;'*** it is not yet decided 
whether the Indian Court would treat such a marriage as valid, 
though presumably it should. 


A lucid exposition of the law governing migrating families is 
contained in a recent judgment of the Nagpur High Court in 
Keshao Rao v. Sadasheo where the question that arose was 

“ whether a Maharashtra Brahmin, resident in the Central Pro- 
vinces, is to be governed by the Bombay or the Benares interpre- 
tation of the Mitakshara when migration is not proved in the sense 
that the exact origin of the family cannot be traced.” Stone C. J. 
and Vivian Bose J. decided that the person concerned being a 
Maharashtra, he must be held to be governed by the Bombay 
School in the absence of proof establishing that he had adopted the 


(g) Soiiiasekhara v. Mahadeva, S3 M. 
297-1930 M. 496-59 M.L.J. 151-31 I..W. 
476 alTirined in 43 L.W. 105-1936 F.C. IS 
-40 C.W.N. 243 - 38 Bom. L.R. 317^70 
M.L.J. 159-1336 A.L.J. 90-1936 M.W.N. 
21 . 

(Ii) Abdur Rdhitn v. Halimabai, 43 
I.A. 35-18 Bom. L.R. 635-^20 C.W.N. 
362-30 M.L.J. 227-(1916) 1 M.WJJ. 176 
-1915 P.C. 86; Farbati v. JagadU. 29 


C. 433-29 I.A. 82 -6 C.W.N. 490--1 Bom. 
LR. 365; Babu Mottiiingh v. Durgabai, 
S3 B. 212 -1929. B. 57-30 Bom. L.R. 1615. 

(i) Ma Yait v. Maujig Chit. 48 I.A. 553 
42 M,L.J. 193- 49 C. 310^1922 P.C. 197. 

(j) Sarada v. Uma, 50 C. 370=1923 C. 
485-37 C.LJ. 233. 

Oi-i Chetli V. Chetti, (1909) P. 67. 

(0 1938 Nag. 163. 
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law of thp place where he was residing. The following is the 
material portion of the judgment : — 

Vivian Bose -Tho queslioii in this appeal is whether a Maharashtra 
Brahmin, resident in Ihe Central Provinces, is to be governed by the Bombay 
or the Benares interpretation of lire Mitakshara when migration is not proved 
in the sen.se tiiat the exact origin ol the family cannot be traced. Tho pro- 
perly in dispute which ls situate in Chhatisgai'h in the Central Provinces 
belonged to one Madhobhat. He died leaving two daughters, Mt. Selubai and 
the pLnintiiT, Mt. Mainabai. Salubui mortgaged her half share to the defen- 
dants on 22nd July 1921 and the inoilgagees obtained a final decree for fore- 
closure against Salubai's daughter, Sulubai then being dead, and obluined 
symbolical po.sscs.sion. Mainabai now sues for a declaratioii that Salubai 
having died the propeity has j)a.sscd to her by survivorship. If the Benares 
view obtain.s, then .she must suci*ccd, but it Madhobhat was governed by the 
Bombay law then the plaintiff’s suit must fail. Therefoie what I have to 
determine is whether the Bombay iir the Benares iiiterprctation of Mitak- 
shara is to apply. Mt. Mainabai was a parly to the previous litigation and 
she carried the matter up to the Judicial Commissioner’s Court where it 
was dccirlcd that as Mainabai's .share was not mortgaged, she (‘ould not be 
affected by the suit, and so the suit was dismissed again.st her and the ques- 
tion of her rights including the question now at issue, was left at large. The 
judgment is not clear on these points but that is the inlerpretiition which 
both sides accepted in their pleadings and it was the a‘Uiumpliun on which the 
appeal was argued before us. 

It appears from fwira 3 ol the appcllak judgmem in the previous suit, 
(Ex. D. 8) that the proceedings were conducted t.hcre on the assumption that 
Madhobhat was a Maharashtra Brahmin and tliis also seems to have been the 
assumption throughout the piesent litigation though it was denied before 
us by the learned counsel for the plaintiff respondent We find for instance 
that the defendanis made the lolluwing statement on 8lli March 1932 . 

“That the family of Dadaji Jo.shi migrated Irom Bombay Prc'-idency and 
they being Maharashtra Brahmins their family is goveriied by the Bombay 
School ol law.” 

The plaintiff’s reply to thi, w.ts . 

“ It IS denied that the olaintiff or her ancestors were governed by tho 
Bombay School of l:iw. They were not (X'r.sons who migrated to thc.se Pro- 
vinces from the Bombay Presidency but they were governed by the lex loci 
namely the Mitakshara.’’ 

It will be .'■een then that the defendanis made two distinct assertions in 
their statement, namely (1) that the family had migrated from the Bombay 
Presidency and (2) that they were Maharashtra Brahmins. The plaintiff 
when replying to this did not challenge the second assertion though she did 
the first, and this .seems to have Ix'on the position in the lower Appellate 
Court as well, for the learned Judge writes as if this was an accepted fact. 
After holding that migration bed not been proved he continued : 

“ The fact that the plaintiff s families are Maharashtra Brahmins and had 
settled in Berar still does not make them as governed by the Mayukha.” 

In a country like India where the people generally are so intensely com- 
munity-conscious and where the usual reply to the question ' who are you 
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is not a name but a caste, we have no doubt that an allcf'ation of this kind 
would have produced an immediate retort if untrue. The question is of such 
vital importaiioc to them. Whether a daughter gets a limited interest or 
an absolute estate is only a side issue, but the caste or community to which a 
man belongs, that is an ontircly different matter. It affects not only his 
social status but that of his family. It affects their dinings and their marri- 
ages and their deaths : it affects their social and religious customs and be- 
liefs, and in a sense even what they conceive to be their life after death. I 
therefore think it is now too late to challenge through the mouth of counsel at 
the stage of argument in second appeal the .'assertion that Madhobhat was a 
Maharashtra Brahmin. Conf>eqiiently what I have to determine is exactly 
what that phra.se connotes. It is clear that it cannot mean one of the original 
residents of the locaMt>, hti\ it Ls historically inconiroverlihle that the place 
where this family resldt-.s and hr.-, it-, domicile, namely ChhatlLsgarh, is not 
and never has boon known as Mah.-n-.ohlra. (hough the Maharattas did pene- 
trate as far as that and were in j,ov. oi there for a short time; in fact the 
British obtained Inis stietoli of land from (hem. It i.s equally lx>yund doubt 
historically that a race i»r trilx* of people known a.s Maharashtrians were not 
there first, and even ntiw are not so mimerieallv or politically predominant 
in this tract as to ju.slify the inferentv that they have so impressed their 
particular pha<>-e of ITindn ideas and u.>-ages upon the pcopU as to make that 
the prevalent law of the locality so far as Hindus resident there are con- 
cerned. Their advent to this part ol India can Ix' traced to comparatively 
modern limes, and though it is possible tliat a few stray families may have 
been there oven in the earliest times, they could not have come except as 
immigrants. 

Whatever else the term Maharashtra mey mean, it must connote either 
a geographical entity or a race or tiibc of people. If it is clear that Chhat- 
tisgarh was never known as Maharashtra, and if it is equclly beyond doubt 
that a race or tribe of people known as Maharashtrians never inhabited this 
area as a race or tribe, then it follows that any Maharashtrian who was 
found in these parts must liave come as an immigrant, either he himself 
or his aiiccslors, and the fact that his family has retained its individuality 
intact as Maharashtrians must nieaii that they have not been absorbed into 
the particular str.niT of Hindu society prevalent and predominant in th .2 
locality. It must mean that they have caiTicd witli them their own law and 
their own usage.s from wherever it is that they came and preserved them as 
carefully as they have their own identity. Another thing is also clear. 
These provinces were not either a geographical or a political unit till the 
advent of the Briti.sh, and even Uieii were not taken over wholesale, but 
wore slowly amalgamated by the addition of tracts of territories from time 
to time from different persons and for different reasons. On the other hand 
Hindu religion and culture, its laws and traditions, with its varying usages 
and differing inlorp’-ctalions, had crystallised as enlitic.s long before this 
time. Therefore we have lo visualise the scene as it existed before the 
British Era. It does not follow that the ideas then prevailing in one section of 
the area now known ns the Central Provinces were equally prevalent in 
another. It is impossible to make a .sweeping assertion that this or that is 
the lex loci of the Provinces as a whole without finding out whether the influ- 
ences at work which impres.sed themselves upon a particular locality to 
such an extent as lo make them the predominating factors in determining its 
law and usages were also at work elsewhere and were equally successful. 

5 
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The origin of the term Maharashtra is obscure. Russel in his Tribes and 
Castes of the Central Provinces, Vol. 4. p. 129, is of opinion that the baianee 
of authority favours the view that it was the native name of Bombay and 
that it was derived from that of the caste which resided there. He quotes 
Wiison in .support of this. On the other hand he puts forward an alter- 
native theory which he considers less probable, namely that it is a corrup- 
tion of Maha Rashtrakufa and came to be so called after the Rashtrakuta 
Rajput Dynasty of the 8th and 3th Centuries. His objections to this alter- 
native view have weight. He points out that countries or tracts are seldom 
named after ruling dynasties and also that the name Maharashtra was 
known in the 3rd century B. C. long before the Rashtrakutas became 
prominent. As agiiinst thi*?, is the fact that countries often receive the 
names of the races who inlmbit thorn. The name India itself is the most 
prominent illustnation of that; the land of the Hindus. Gajarashtra or as 
it is now known Gujrat, the country of the Gujars, and Saurashtra or 
Surat, the country of the Sauras. arc other examples. But none of this 
is conclusive and no historian of repute seems to be willing to commit 
hirmself to a definite conclusion. Sk?e Cambridge History of India, pp. 602 
and 60.3 : The Imperial Gazeltt>er of India, p. 439 : Gr.'int Duff's History 
of the Mahrattas (S. M. Edward’s Edition, 1031) Vol. 1, pp. 42 and follow- 
ing. The question is silso complicated by a large outflow of propaganda 
in which the Mahrattas have been putting forward claims to Rajput origin 
with growing insistency, and the matter has been litigitted in the Courts 
on more than one occasion. See 48 Mad. l.f*"*) whore .such claims were 
doubted and 52 Bora. 497fb) w'here Ihcv were .acceptcnl In this state of 
uncertainty, I feel it is impossible to decide this case on histoiicjil or ethno- 
graphical grounds. In fact, as Madgavkar J. remajked .-tt p. !502 of the Bom- 
bay decision just cited : 

"The difficulty is so groat a-^ perhaps to justify a doubt if the ordinary 
Courts of law are fitted to decide .such questions unless the Legislature is 
prepared to lay down general rules ft>r application in cases such as the 
present," 

All we can hope to do here is to evolve a sound woiking rule which 
will fit in with the cu.sloms, ideas, and feelings of the peoples it is to affect 
and at the same time conform to general legal piinciplos. These general 
prineiples have *)flon been expounded by their f^ord.diips of the Privy 
Council. In 16 N.LR. 187f''> at p. 183 they state: 

“ It Ls absolutely settled that the law’ of succession b in any given case to 
bo determined according to the pcrson.al law of the individual who.se succes- 
sion is in question." 

Then they quote a passage from Mayna’s Iliiidu Law which is to the 
following effect : 

“ Prima facie any Hindu re.siding in a particular province of India is held 
to be subject to the particular doctrines of Hindu law recognized in that 
province .... But this l.'iw is not merely a local law. It becomes the per- 
sonal law, and part of the status of every family which is governed by it; 

(n) Maharaja of Kolhapur v. Sun- 497 —52 Bom. 497— .90 Bom. L.H. 692. 

daram Ayyar, (1925) 12 A.I.R. M.sd. 497 (c) Bnliront Rno v Bojl Rao, (1921) 8 

-93 IC. 705-48 Mad. 1. A.TR. PC. !>9-.57 I.C. 545=47 I.A 213= 

(b) Svhrao Hamblrrao v. Radha Han- 48 Cal. 30=16 N L.R 187 (P.C.). 
birrao, (1928) 15 A.I.R. Bom 295- 113 I.C. 
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consequently where any such family migrates to another province governed 
by another law, it cai-ries its own law with it.” 

After this their Lordships proceed : 

“Of course, if notliim; is known about a man except that he lived in a 
certain place, it will be assumed that his personal law is the law which 
prevails in that place. In that sense only is domicile of importance. But 
if more is known, then in accordance with that knowledge his personal law 
must be determined,^ unless it can be .shown that he has renounced his 
original law in favour ot the law of tlio place to which he migrated.” 

In an earlier case in 2i) Calcutta 433,t'0 their Lordships remarked at 
p. 452 that : 

“ ITie tenacity oi si’>-h custoirs. evi-n under the strain of migration, has 
been repeatedly recognized hj the law in questions such us the present. 
Accordingly tlie question being pinniuly one oi personal us distinguished 
from geographical custom it is ol the llrst unportance to inquire into tlu' 
origin of the family.” 

Migration in that case h^.d been n.ore than a hundred years back (see 
p. 440); so far back indeed tliut all that die parties had to go on was tradi- 
tion, and yet tlie learned Judge*- ot the High Court whose judgment was 
upheld lemark ‘d that once iiiigiation is established 

“ strong proof is required from tlie person making the assertion that they have 
abandoned the one and adopted the other." (See p 440). 

So gi-cat is the tenacity witli which Hindus hold to their ancient usages 
and follow their traditions and customs that mere length of time in itself 
mokes no difference. In 29 Cal. 433 <<i) us I have observed, the migration 
was over 100 years back and the family had settled down in its new environ- 
ment fur lour generations. In 2 M.I.A. 132t«) it was six generations. In 50 
Cal. 898(/) eight or nine centuries had elapsed and in 50 Cal. 370(0) four 
Lcntm'ies. In 12 M.I.A. 81i)') it was “many generations ago" and their Lord- 
ships remarked that ..." an adherence to family usages is a strong oriental 
habit ” and that " generally the love of them increases with their long pre- 
valence.” 

Bearing this in miijid what is the significaucc of a family continuing to 
call itself Maharashtrian even though settled in a land which is not Maha- 
rashti'a and among, what for these piu’puscs may be termed, an alien people ? 
What do wc mean when wc reicr to a man in this connexion, as a Chinaman 
or an Englishman or a Muharatha oi a Bengali ? Surely this : that it indi- 
cates his racial origin, using the word “ racial ” in a loose and popular sense ; 
that it shows either that his ancestors originated in the geographical area from 
which his racial or tribal name is derived or that he belongs to a particular 
racial group or at any rule to a particular community. This is especially 
so among Maharashtrians who arc not one whit behind the rest of India 
in their homogeneity and pride of race, in their love of their own great tra- 


(d) Parbati KHmari Debt v. JagadU 
Chunder Dhabal, (1902) 29 Cal. 433=29 
I.A. 82 -6 C.W.N. 490- 8 Sar. 205 tP.C.>. 

(e) Rutchepiitty Dutt Jha v. Rajunder 

Narain Roe. (1837-41) 2 MJ.A. 132—2 

Suth 1=1 Sar. 161 {P.C.). 

(f) Rameah Chandra, v. Mohammed 
filahi Bukah, (1924) 11 A.IJt. Cal. 383= 


79 I.C. 309 - 50 Cal. 898. 

(o) Sarada Praaanna Roy v. Vmakanta 
Hazari, (1923) 10 A.I.R. Cal. 485 =77 I.C. 
450-50 Cal. 370=37 C.L.J. 233. 

(h) SoormdranaUi Roy v. Mt. Heera- 
tnonee Bunnoneah, (1867-69) 12 
81 10 W.R. 35=1 Beng. L.R. 26=2 Sutb 
147-2 Sar 372 (P.C.). 
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ditions and in what one mif^ht almost term their clannishness, using that 
term in its liner sense. When therefore we find the great bulk of Maha- 
rashtrians governed by the view of Mit-rkshara prevailing in Bombay, what 
does it indicate ? Surely this : that these people wherever they came 
from, whatever their origin, carried with them from place to place this 
particular law and that it has now liccomc predominant in certain parts of 
Bombay only because they are the predominant people there. In fact, Russel 
and Wilson, whom 1 have already quoted, consider that the term “Maha- 
rashtra " is itself derived from the caste which resided there. 

Their Lordships of the Privy Council point out in 16 N.L.R. 187 at 
p. lUl that the reason why the Courts m Bombiiy and those in other parts of 
India have arrived at difEercnt results is becau.se of the dominating influence 
of particular cominent.iiies and then they explain: 

“ Further it must always l)e remembered tliat the commentaries arc only 
commentaries. They do nut enact ; they explain and are evidence of the 
congeries of customs which form the law.” 

Their Lordships then correct Drake Brockman A.J.C , who thought that 
the law had been enunciated for the first lime by a Bombay decision “ as if it 
were a statute.” They point out that it was nothing of the sort and that it 
was only declaratory of the law as it had existed, and quote eailier Bombay 
decisions which rclcr to the Bombay view of the Mit.ikshaiu as in accordance 
with “ pre-existing tradition in that Court and in the local prufes.sion in 
Bombay.” It must follow from this that tiic Mayukha did not create the 
Bombay view and (hat even though it was written by Nilkanlli iii the 17th 
century he merely recited the customs and us,ige- wliieh he found in vogue 
around him and knowing '‘the lonachy aiih which oriental races cling to 
their age-long traditions ” it can only mean llial this was always the law of 
the Maharashtrians, whoever they were, wherever they came from. 

If that is .so, (hen wherever wc find a family clinging to its individuality 
and retaining its identity as Maharashtrian, it must be presumed until the 
contrary is shown that it hailed from the race «i group of people known as 
Maharashtrians and earned the law of Maharasht.'a with them ; the law 
which according to the reasoning of iheir lAirdships has always been their 
law and which has been as characteristic of them as their racial or communal 
identity, as distinct us tbcir name 1 am tortiHed in this by the fact that not 
one single case has been cited fiom other paits ot India to show that any 
single lamily of Maharashlrians has iver been governed by the Benares 
school. Even in these province.s Ix'yond Second Appeal No. 270 of 1877, there 
is not a single case which is based on an examinatiun of evidence showing 
that there is a large volume of eiisloin or usage or ti'adilion in respect of 
Maharashtrians generally in a particular locality, <ir even in respect of any 

particular family, which makes them subject to the Benares view 

The result is that the apiicul 3ucceed.s. The Bombay rule applies and so 
the plaintiff's claim must fail. The decree of the lower Appellate Court is 
accordingly reversed and that of the first Court restored. 


(c) Sc-e p. 31. foot note (c). 
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33. Nature of Hindu Marriaq^e. — ^Marriage which involves the 
transfer of dominion over the damsel from the father to the 
husband and which *h.ns always b^en the foundation of peace and 
order in any civilised society was. amongst Hindus, a settled insti- 
tution with a religious character attached thereto even at the Vodic 
period. It is defin* d by Raghr.iiaiidana as the acceptance by the 
bridegroom, of a gin a.s his will*, llie girl being given away by her 
guardian. It is consideicd an e.ssenlial sacrament with the Hindus 
and as a holy union hetA^oeu a man and a woman for begetting a 
son neccs.sary for .salvation an<l for the performance of religious 
duties, a samskara obligatory upon all Hindus who do not desire 
to adopt the life either of a perpetual Brahinachari or of a San- 
yasi f**' It is not a civil contract and does not become invalid on 
the ground tnat it is elTeeted during the minority of either the 
bride or the bridegroom but a strictly religious institution, to which 
the famous definition of marriage in Roman Law is fully applicable. 
It is, indeed, as in ancient Rome, an association for lito, and pro- 
ductive of full partnership, both in human and divine rights and 
duties. The wife is not merely her husband’s helpmate in all 
wordly affairs but she assists him in the performance of the regular 
sacriiices, and helps him to gain Heaven. A legitimate wife, is 
therefore called Dharmapatni, i.e., as the commentators explain, 
Dliarmartham Patni — a wife married for the fulfilment of the 
Sacred Law. An English writer (Grady) designs the law of mar- 
riage as “ the great point to which all Hindu Law converges.” It 
is certainly not too much to say that marriage is the one decisive 
event in the life of a Hindu woman. No other of the Hindu 
Sani.skaras or sacraments than the marriage ceremony can be per- 
formed for a woman but the performance of this ceremony for her 
is obligatory. 

34. Polygamy and Polyandry. — ^Though monogamy is 
recommended by the texts, a Hindu can marry any number of 
wives even during the lifetime of one or more wives, the rules 
of Hindu Law laying down the conditions foi taking a second wife 

(a) Sundrabai v. Shivanarayana, 32 B. Veeraeharlu, 34 M. 422-8 I.C. 195 : 
fil- 9 Boiti. t..R. 1366; Copalakrishnan v. Srinivata v. Tliiruvengada, 38 M. 556 ; 
Venkatanarasa, 37 M. 273—23 M.L.J. 288 Sundrabai v. Shivnarayana. 32 B. 81. 

= (1912) M.W.N. 903=17 I.C. 308 (F3.). (c) Dr. Jolly’s Hindu Law page 71. 

(b) Copalakrishnan v. Venkatanarasa, (d) Virasvami v. Appasvami, 1 M.H.C. 

37 M. 273=23 M.L.J. 288=1912 M.'W.N. 37.'i ; Thapita Peter v. Lafcshmi, 17 M. 

903=17 I.C. 308 (F.B.); Kameswara v. 235 (F.B.) 
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being held as not mandatory but only as directory. But single- 
husbandedness is the lot prescribed for a woman imder Hindu 
Law which does not countenance polyandry, and hence a second 
marriage for the woman during the lifetime of her first husband 
is invalid unless there has previously been a valid divorce in 
accordance with the custom, if any, of the caste, to which the parties 
belong. 


35. Capacity to give in marriage. — ^The texts prescribe only 
the persons who ai'c to give the girl in marriage and these are : 

(i) that of Yagnyavalkya (i. 63-o4) which runs as follows: — 

“ The father, the paternal gramlfather, the brother, a sakulya 
or memhor of the same Jamili/, the viother likewise ; in default of 
the first the next in order, if sound in mmd, is to give the damsel in 
marriage ” 

and (ii) that of Narada (xii-20-21) which says : — 

‘‘ A father shall give his daughter in marriage, or a brother 
with the father's consent, or a grandfather, muteriwl tincle, kins- 
man or relatives. In default of all these, the viother if qualified; 
if she is not the remote relatives should give the girl in marriage.” 

In the Mitakshara School tlie order of persojis authorised to 
dispose of a girl in marriage is (t) the faliier, («) the paternal 
uncle, (Hi) the brother, (iu) other paternal relations of 
the girl in the order of kinship and (y) the mother ; while 
according to the Dayabhaga School, the maternal grandfather and 
the iiiaternal uncle come bcfoiv the mother. This order of 
guardianship for purposes of giving the girl in marriage appears to 
be more an order of person.^ on whom the duty of giving the girl is 
imposed than an order indicating person.s to whom an inviolable 
right to give the girl belong.s. No doubt the primary duty to give the 
girl in marriage rests w'ith the father and his natural preferential 
claim to give the girl away is not lost by his conviction for theft or 
any other olTcnca unconneeted with the family relationship. 
The above order of guardianship of the girl for the purpose of 
giving her in marriage has been held as only directory and to refer 
only to the ceremonial competence of the persons mentioned and 
not to aflect the legal right vested in the mother as the girl’s legal 
guardian to select a husband for her and to give the girl in marri- 
age to him even in the presence and without the concurrence of the 
girl’s paternal grandfather. For the same reason a marriage 

Ranganayaki v. Ra7nanuja, 35 M. 728 
21 ML.J. 600:^11 I.C. 570 : Jluani v. 
Mula Ram, 3 L. 29=1922 L. 112; Ghnri 
V. Svkru, 19 A. 515. 


(e) TliapUa Peter v. Lakihmi, 17 M. 
235 (F.n.l 

(/) Nofiabhnt v. Janardhan, 12 B. 110. 
ig) Bnt Ramkore v. JamnaUas, 37 B. 
19=11 Bom. L.R. 768=17 LC. 95; 



s. 351 MARRIAGE 39 

would be held valid even though the girl was given away by the 
mother without the concurrence of the father, or oven consult- 
ing him,(*) and the doctrine of factum vdlpi would cure the want 
of consent of a guardian with a preferential claim to give the girl 
away.^t) But so long as the marriage has not taken place a step- 
mother cannot claim the right in the presence of the paternal 
grandmother. Nor can a maternal relative claim to give the 
girl in marriage during the existence of competent paternal rela- 
tives. But if the paternal relatives disqualify themselves from 
acting or refuse to act, the-matei-nal relatives can contract a valid 
marriage on the girl’s behalf.") If a suitable husband has boon 
chosen for the girl by a natuial nr legal guardian acting in her 
interest and with due regard to hei welfare, and the performance 
of the ceremonies has corsecrated the said choice, neither the fact 
that the marriage was in contravention of an order of Court, f”*) 
nor the absence of consent ol a guardian with a preferential right 
will invalidate the marriage.'’*) The principle is that what Courts 
of justice should consider is not so much whether the preferential 
guardian gave his con.sont or gave the girl away at the marriage 
ceremony as whether the action of the person who actually gave 
the girl in marriage was hona fide and substantially in the interests 
of the minor. “ There is also another reason why, when the 
marriage rite is once duly solemnised, the marriage should not bo 
set aside except on clear proof of fraud. The religious theory is 
that when an adoption or a marriage which is forbidden is conscc- 
I'atcd by a Vedic text and the religious ceremony is thereby de- 
filed, a servile state supervenes, and not that the prior status re- 
mains untainted ”. <*) The mother’s po.sition as an interested 
guardian of the girl’s welfare has been recognised by various deci- 
sions and it has been hold that a girl cannot be given in marriage 
without her mother’s con.sent by a divided paternal uncle. <®) 
Though under the Hindu Law, no one but the father, while he is 
alive, can give the girl in marriage, yet he can delegate his autho- 


(h) Jngan Nath v. Basant, 192.? L. 
59.? (2): Mulchand v. Bhutihia, 22 B. 812. 

(i) Venkatacharyulu v. Rangacharitiilu, 
14 M. 31G-1 M.L.J. 85. 

(J1 Mvlchand v. Bhudhia, 22 B. 812 ; 
Brindabvn v. Chundra 12 C. 140 ; Ram 
Baralch v. Jagar Nath, 53 A. 815—1931 
A.L.J. 816-1932 A. 5; Khushalchand v. 
Bai Mani, 11 B. 247 ; Venkatacharyulu v. 
Rangocharyrau, 14 M. 316=1 M.LJ. 85 ; 
Ghazl V. Sukru, 19 A. 515; Bai Dlwali 
V. Moti, 22 B. 509 : Surjyamoni v. Koll 
Kanta, 28 C. 37=5 C.W.N. 195; Kasturt 
V. Chiranjllal. 35 A. 265=11 A.L.J. 272= 
18 I.C. 927. 

(fe) Ram Bunil v. Soobh, 7 W. R. 321. 


fl) Kasturi v. Pannalal, 38 A. 520=14 
A.LJ 754 36 I.C. 245. 

(m) Bai Diwali v. Moti, 22 B. 509. 
(ill Venkatacharyulu v Rangachar- 
iiiilit. 14 M. 316 -1 ML.J. 85; Mulchand 
V. Bhudhia, 22 B. 812 ; Ram Harakh v. 
Jagar Nalh. .53 A. 815 1931 A.1..J. Blfi- 
1932 A. 5: Kasturi v. Chiranji, 35 A. 
265-11 A.L.J. 272 18 I.C. 927; Brinda- 
bun V. Chandra, 12 C. 140 ; Cajja Nand 
V Crown. 2 Lah. 288-1922 Lah. 139. 

(o) Bai Ramkore v. Jamnadas, 14 
Bom. L.R. 766 -17 IC. 95 37 B. 18; 
Mt Jiwani v. Mula Bam, 3 Lahore 29= 
1922 L. 112. 
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rity to another and thi.s delegated authority can also be presumed 
from the circumstances of the casc.^P' 


36. Interference by Court. — So long as the marriage has not 
been performed and the matter rests only in the stage of negotia- 
tion and contract, any person in whom the right to give the girl in 
marriage ve.sls can sue to restrain by an injunction the attempt on 
the part of any unauthorised person to give her away in marriage 
and the Court is competent to grant the prayer, Even when a 
marriage is contemplated by a proper guardian, the Court, as 
representing the supreme guardian, the Sovereign, can interfere 
to prevent its taking place, if improper and interested motives 
actuate the guardian’s conduct and the marriage i.s injurious to the 
girl’s inferc'sts, though such iptcrferencc is permissible only in 
exceptional and extreme cases where that guardian is the girl’s 
father. Besides, a marriage brought about by force or fraud 
will be sot aside by the Court, though it has been performed with 
the necessary ceremonies as in such a case there is really a fraud on 
the policy of religious ceremony.^*' But if the marriage, though 
brought about by force or fraud, has been consummated and the 
spouses have acquiesced in their forced sUdus and have continued 
voluntarily to live as husband and wife, no court vdll be di.sposcd 
to help either party to gel a declaration that the marriage was a 
nullity, except when, owing to their relationship within the 
prohibited degrees or for reasons of the identity of their Cotra or 
Pravara. there is an insurmountable impediment to llunr con- 
tracting a valid marriage. 


37. Forms of Marriage. — Marriages as orev.'ilent to-day are of 
various forms and may be classified as (1) Sa.straic, (2) 
Customary and (.3) Statutoi'y. Originally eight forms of marriages 
were recognised by tlic ancients, namely, the Brahma, the Daiva, 
the Ansha, the Prajapatya, the Asura, the Gandharva, the 
Rakshasa and the Pisacha foi-ms, and of these, the first four were 
the approved forms and the last four unapproved. “ Tlie gift of 
a daughter, clothed only with a single robe, to a man li'arncd in 
the Veda, whom her father voluntarily invites, and respectfully 
receives, is the nuptial called Brahma. The rite which sages call 


Ip) Gnlamtv Gnpee Chose v Jugges~ 
s«r G/ifisp, .1 W.H. 103. See Contra in 
Atma Rniii v. Bnnkiimat, 11 L iiOS rl930 
t. SGI See nlsn Bam Biinsee v Soobli. 7 
W.R 321. 

(<|) In re Kashi 8 C. 266 , Kasturi v. 
Pannalal, 38 A. -520-14 A.L.J. 754-36 
I.C 245 ; Nanabhai v Janardhan, 12 B. 
110; Shridhar v. Hiralal. 12 B. 480. 

(r) Shridhar v. Hiralal. 12 B. 480. 


(v) Venkalacharviiiu v Rangachar- 
iiulii. 1 1 M 310 1 M L J 85; Mulchand 

V Bhndhta, 22 T) K12 ; Ankamma v. 
BamenapjM. (1937) 1 M L.J. 192- 1937 M. 
332 45 LW 61- 19.37 M.W.N. 115. See 
also S 60 A. 

(t) Ankamma v Bamenapjia, (1937) 
1 M.L.J. 192-45 LW. 61 1937 M.W.N. 

115-1937 M. 332 
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Daiva is the gift of a daughter, whom her father has decked in gay 
attire, when the sacrifice Ls already begun, to the ofificiating priest, 
who performs that act of religion. When the father gives his 
daughter away, having received from the bridegroom one pair of 
kine, or two pairs for uses prescribed by law, that marriage is 
termed Arsha. The nuptial rite called Prajapatya is when the 
father gives away his daughter with due honour, saying distinctly, 
‘ May both of you perform together your civil and religious duties.' 
When the bridegroom having given as much wealth as he can 
afford, to the father and paternal kinsmen, and to the damsel her- 
self, takes her volu’ita. ily as h’s bride, that marriage is named 
Asura. The reciprocal connection of a youth and a damsel with 
mutual desire is the marriage denoniinalcd Gandharva, contracted 
for the purpose of amorous embraces, and proceeding from sensual 
inclination. The seizure of a maiden by force from her house, 
while she weeps and calls lor assistance, after her kinsmen and 
friends have been slain in battle or wounded, and their houses 
broken open, is the marriage styled Rakshasa. When the lover 
secretly embraces the damsel, either .sleeping or flushed with 
.strong liquor, or disordered in her intellect, that sinful marriage, 
called Pisacha, is the eighth and the basest.”’*’ Of these the Brahma 
and the Asura, which ai’e respectively the most respectable of the 
approved and the least objectionable of the unapproved forms, are 
the only forms now recognised, and they are practised among all 
castes, but the others have become obsolete. 

The Rakshasa form of marriage in which the maiden is seized 
from her house by force is still practised among certain classes of 
Gonds of Berar and Betul.t®> 

38. The Brahma Form. — It will be seen from the description 
of Manu quoted above, in which the bridegroom in the Br ahma 
form is described as “a man learned in the Vedas,” that this form 
was originally prevalent among the Brahmins and was inapplica- 
ble in the case of the Sudra or the other two castes, the Kshatria 
and the Vaisya, who were denied access to the Vedas. But this 
form in the long run ceased to bo the monopoly of the Brahmins 
and is now practised by all the other castes including the Sudra. 
The chief feature of this form is that the pai'cnts do not receive 
any consideration for giving the girl in marriage, their choice of 
the bridegroom not being determined by a desire to trade on 
their daughter. 


*Manu, 111—20—42. (o) Carab v. Emperor, 1927 N. 279. 

(u) Maharajah of Kolhapur v. Sunda- (w) Mad. Dec. of 1859, 44. 
fam Ayyar, 48 M. 1=1925 M. 497. 

6 
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39. The Asura Form. — ^This form of marriage, the striking 
feature of which is the receipt of pecuniary benefit by the bride’s 
parents, amounts to a virtual sale of the bride and is practised 
widely amongst the Sudras of Southern India. It is the paying of 
consideration to the bride’s parents that distinguishes the Asura 
form from the Brahma form,*’'’ and not the circumstance that the 
marriage was amongst the Sudras or amongst the Brahmins 
or that it was performed with or without the rites prescribed for 
the Brahma form of marriage but the money must be paid for 
the benefit of the parents and not for the benefit of any other 
person.*®’ A marriage does not become one in the Asura form by 
the mere fact of the bridegroom giving the bride or her mother a 
present as a token of compliment **” The test being the receipt 
of pecuniary benefit by the pai-ciits, the defraying by the bride- 
groom of all the expenses of the marriage which the girl’s father 
is in law bound to meet will make the marriage one in the Asura 
form,'®) if the bridegroom has mot those expenses m pursuance 
of a contract with the bride’s parents, but if the bridegroom has 
defrayed the marriage expenses voluntarily or in pursuance of an 
alleged custom of the caste, the marriage which is otherwise clear- 
ly in the Brahma form cannot be said to have become converted into 
the Asura form, as in such a case the payment of a bride-price, 
which implies a contract between the payer and the payee, cannot 
be postulated. 

40. Gandhurva Form. — ^This fprm of rnai-riage which implies 
an inconsistency with the father’s pulrla potvsias over the girl was 
prevalent amongst the Ksliatrias in days of yore, but its existence 
and validity have been much controverted in these days. Its 
validity amongst the Ksliatrias w^as upheld by the Bengal Sudder 
Court but denied by the Allahabad High Court in a ease between 
Rajputs.'®’ Tlio Madras High Court holds such marriages legal if 
celebrated with nuptial rites having as their essential part the 


(j) AutfcilcffSat’dlu v. Ramawija, 32 Itl. 
.-512-3 I.C. 541-19 M.L.J. 656. 

(V> Vicwanatliaii: v. Saminathan, 13 
M. 83. 

(3) Chvnilal v. Suraj Ram, 33 B. 433 
-11 Bom. L.R. 708. 

(a) Hiro v. Hansi, 37 B. 295 -14 Bom. 
L.R 1182-17 I.C. 949 ; Kailasanaiha v. 
Parasakthi, 58 M. 488 -- 1933 M.W.N. 249 
-41 M.L.W. 336-69 M.L.J. 142-1935 M. 
740. 

(b) Chuntlal v. Suraj Ram, 33 B. 433= 
11 Bom. L.R. 708=3 l.C. 765 ; Authiketa- 
valu V. Ramanuja, 19 M.L.J. 656=32 M. 
512=3 I.C. 541 : Covind V. Savltri. 43 B. 


iV.5-17 I.C. 883 - 20 Bom. L.R. 911: 
Kailaganatliii v Parasakthi, 58 M. 488.= 
19:::. ai W N. 249-41 M.L.W. 336=69 
MLJ 112=1335 M. 740 : Reverend 
Gabriel v. Vudtainniai, 10 L.W. 491=1920 
aT.W..N’ 158=53 I.C. 423 ; Jaikisondas \. 
Harkisondas, 2 B. 9. 

(r) RttthnntJianni v. Somasundara, 41 
aiLJ. 76=13 L.W. 582=1921 M.W.N. 
633.-1921 ai. 608 ; Samu Asari v. Anacht 
Ammal. 49 ai.L.J. 553 -22 L.W. 462=1926 
M. 37. 

Id) Sivanagallnaam v. Ambalavana, 47 
LW. 300=1938 M.W.N. 161. 

(«) Bhaoni v. Maharaj Singh, 3 A. 738. 
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ceremony of homum.^f> The Oudh Chief Court holds this 
marriage to be now obsolete. 

41. Ceremonies.— The laws of every nation lay down the 
forms and solemnities, a compliance with which shall be deemed 
the only criterion of the intention to enter into the matrimonial 
bond/'*) and the ancient Hindu texts also prescribe certain forms 
lo be gone through for a valid marriage. There are really three 
stages in T:he ritual of a Hindu marriage whether in the Brahma 
form or in the Asura form, and they arc, (i) the betrothal, (ii) the 
formalities including the recital of holy texts before the sacred 
fire and (iii) the Sapiaiidikjnmona Of tho.se the betrothal, though 
in some cases celebrated wiih inucli ceremony and ostentation, is 
only a promise to marry and is revocable. Even the second 
stage of the ritual consisting of the invocation before the sacred 
fire and Kannikhadhava doi's not form the operative part of the 
tran.saclion which i.s ivallv the completion of the Saptapati, or the 
taking of the seven steps by the bridal pair in the marriage cere- 
mony : (Mam., viii — 226, 227). It is on the completion of the 
last step that the marriage takes place and till then the transaction 
is incomplete and can be revoked. 'J' But th-' fact that more than 
seven steps have been taken does not render the marriage 
invalid. These riluals, however, are not necessary in every case 
and there may bo other form.s recfigni.sed by the custom of the 
caste or community as equally efTeclive to complete a marriage, in 
which case the adoption of that form will be sufficient to make the 
marriage irrevocable.'" But consummation is not necessary for 
the validity or the completion of the marriage."”) In some commu- 
nities a custom exi.st.s that the marriage actually performed does not 
have the effect of a complete and irrevocable marriage till some fur- 
ther ceremony is undergone or some further condition fulfilled sub- 


(f) Brindarann v Radhamani, 12 M 
72. Soc .'ilso Maharajah of Kolhapur v. 
Snmlaram Ayyar, 4K M. 1-192.5 M. 497 
whpre thi.s form ol mnrri.'if'o has been 
bold to have become obsolete. 
See also Visvanalhaswamjj v. Kaniidu 
Amnial, 24 MLJ. 271-21 I.C. 721; Ram- 
deb V. Raja Brajasiinder, 17 Pat. 1J4 

(g) Ram Peary v. Kailasha, 1930 
Oudh 42C 7 O.W.N. 753. 

(h) Warrender v. Warrender, 2 Clark 
and Finnclly 531. 

(P Umed V. Niinindas. 7 Bom. H.C.lt. 
122 ; In the matter of Gunput Naraln. 
IC. 74. Khimji v. Ifarsi. .39 B 682-17 
Bom. L.R. 225. 

(j) Chunilal v. Surnj Ram, 11 Boro. 
L.R. 7(W=.33 B. 4.73-3 I.C. 765 ; Brinda- 
h«n V Chundra, 12 C. 140 ; Authi- 


Ucsarahi v. Ramanuja, 32 M. 512=3 I.C. 
511-19 WLJ. 6.5G: Bai Appibai V. 
Khimji. GO Bom 455 1936 B. 138-38 
Bom. LR. 77. 

(k) Diitli Appana v. Subamal, 1933 
R. 111. 

(l) KailycUiirn v. Dukhce, 5 C. 692 ; 
Miithusami v Masilamani, 20 M.L.J. 49j= 
33 M. 312 --5 I.C. 42 ; Rampiyar v. Dem, 
1 R. 129-1923 R. 202 ; Hanchiim v 
Nimae, 10 C. 138 : Benode v. Shashi. 24 
C-W-N. 9.78 59 I.C. 882 ; Mahammad v. 
»« Suiidar. 1934 A. 881. 

(tn) Administrator General of Madras 
V. Anandachari, 9 M 466 ; Munshi Ram 
V. Empernr-SS A 402 1936 A. 11=1935 
A.n..I. 1166-19.73 A.W.R. 1150; Dodajl 
V Rukmnbai. 10 B. 301. 
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sequent to the actual marriage. Besides, the said Sastraic rituals 
are not necessary in the case of marriages of widows, or custom- 
ary marriages of women released or deserted or relinquished by 
their husbands, though some customaiy ceremony is usual and 
necessary to distinguish them from mere concubinage. 


42. Presumptions as to marriage and its forms. — Marriage can 
be presumed from long cohabitation and repute. But before such 
presumption can arise it is imperative to make out that the condi- 
tions necessary for its existence do exist. First of all, there must 
be some body of neighbours, many or few, or some sort of public, 
large or small, before repute can arise. Secondly, the habit and 
repute which alone is eftective. is habit and repute of that parti- 
cular status which, in the country in question, is lawful marriage. 
This presumption of a valid marriage in the case of a man and a 
woman who have been living together and whose children have 
been acknowledged by the fonner, is rebuttable by proof that no 
marriage could at all have taken place. <'■) Every marriage which 
i.s proved to have taken place in fact, will not only be presumed 
to be valid in law^*) and to have been performed with all the 
necesssary ceremonies, but that it was in the Brahma form as 
distinguished from the Asure form,*"' and this presumption holds 
good even when the parties are Svdras.i''' But in the case oE 
customary marriages which are valid, but which do not fall within 
the eight forms of marriage known to the Smritikars, thvs presump- 
tion in favour of the Brahma form cannot apply. Where a 
marriage de facto has been established and supported by the 
recognition of the children by the husband, the very strongest 
evidence would be required to show that the law denied to them 


I lO BooIc/iaTifl Koilta v. Jnnokre, 25 
W R. 38G . Bni Vqri v. Patol Piinhofam. 
17 R <100 

(o) Rain RakUi v Dniilnf fiiini, 192€ 
L 31. (See Sec. e ol the Hindu Widows 
Rei'Mnrriiif'c Act of 185C) , Lalchand v. 
Tliakur Devi, 49 P.R 1903 

Ip) Viro V. Riidro, 8 M. 440 : Jufcnl v 
Queen Empren. 19 C 627, Manv, vitl-- 
226. 227. 

(c) See p. 42. foot note (e) 

(q) Ma Wim Di v. Ma Kin, 35 I~A. 
41.5 ALJ. 63-10 Bom. L.R. 41-35 C. 
232 -18 M-L-J. 3-12 C.W.N. 220. 

(r) Chellammal v. Ranganafham, 34 M. 
277 12 IC. 247. 

(s) Inderun v. Ramasami, 13 M.I.A. 
141 : Fakirgonda v. Cangi, 22 B. 277 ; 
Bai Appibai v. Kliimji, 60 Bom. 455=1936 
B. 138 .18 Bom. L.R. 77. 

(() Monjilal v Clmndrabitli, .18 I.A 
122 38 C 700 11 I.C. 502---13 Boni. LR 
534-15 CWN. 790--21 M.L.J. 933; Bai 


Oh rdi V Mnr/. 22 B. i)09 ; Admintstm- 
tor (General v. Anandachari, 9 M. 466. 

'll) Kiv/ipii Dei V. Shen Pnifnii, 48 A. 
120 20 A.LJ. 99-1928 A 1; Aiifhi- 
krsr.i'Phi v Riiiiiniiiijn. 32 M. 512 ■ 3 I.C. 
.‘•41 19 M L J. 050 ; Ilira v. Hansi, 14 
Bom. LR 1182-37 B. 293-17 I.C. 949; 
Iff Thakoor Dayhec v. Rni Balack Ram, 
10 W.H. 3-11 MIA. 139 (PC.); Kamla 
Pra),ad v. Murli, 13 P. 550=1934 P. 398 : 
Bf( Kishan v Shea Phaltan, 48 A. 120= 
23 ALJ. 981-1920 A 1. (Cise of widow 
reman-loge) . Jagnnnaih v. Runjit, 25 C. 
351. 

(i>) AuUiikesaviilu v. Ramanuja, 32 M. 
512-3 I.C. 541-19 M.LJ. 656; Reverend 
Gabriel v. Valliammai, 10 LW. 491.— 1920 
M W N. 158- 53 I.C. 423 ; Jagannath v. 
Narayan, 34 B. 5.1.1 -12 Bom. L.R. 545. 

('.») Mt. Kishan Dei v. Shea Pattan, 48 
A 12G-192G A. 1- 23 A.LJ. 981. But see 
Him V Hansi. 37 B. 295=14 Bom. LJl 
1182. 
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their presumable legal status on the ground of their mother’s in- 
capacity to contract the marriage. 


43. Capacity to marry. — ^Every Hindu, whether male or 
female, can marry, whatever be his or her age, though it is assum- 
ed and recommended by the sastras that the husband should bo 
older than the wife,*^'' a recommendation which is rarely disregard- 
ed. In the case of the twice-born castes there is a restriction 
that the bridegroom should have had his Upanayanani or the 
investiture with the sacred thread at the time of the marriage. 
The question as to the capacity of the parties to enter into a 
marriage under Hindu Law can be considered under the heads of, 
0) Minority, (ii) Lunacy, (lii) Impotcncy and other physical 
infirmities, (iv) lllegitin.acy and (v) Religious di.squalifications. 

44. Minority. — The foundation upon which the validity of in- 
fant marriages under the Hindu system rests, is the religious 
obligation, which is supposed to lie upon parents, of providing for 
their daughter, so soon as she is matura viro, a husband capable 
of procreating children.'"* Mannage according to the Hindus 
is the performance of a religious duly and is not a con- 
li'actjt**) hence the absence of a consenting mind due to minority 
of either party docs not affect the validity of the marriage, 
This, however, does not mean that a girl can be forced into a 
marriage which is odious to her,'*^* for whatever may have been 
the view of marriage in the earliest times before Brahmanical 
influences had fully asserted their supremacy, the present theory 
of marriage, according to the Brahma form at any rate, repudiates 
all idea of properly by the relations in the damsel, and assumes 
that, in bringing about her maiTiagc, they act as her guardians 
in the discharge of the sacred duly of marrying her, to a suitable 
bridegroom who .satisfies the conditions nientioned in the ancient 
texts. Again if a girl has no competent guardian to give her 
away in marriage, or if having such a guardian that guardian 
neglects to provide a husband for her, the girl herself can choose 
and marry a husband under the IBndu Law.^^> 


45. Child Marriage Restraint Act (XIX of 1929). — By this Act 
the marriage of a male below 18 and a girl below 14 is restrained 


(x) Ramamani v. Kiilanihai, 14 M.I.A. 
346. 

(j/) Y.nunnvalkya. 1—52. 

(s) Manu. 11—36. 

Ill) Jumoona Dasxya Chowdhrani v. 
Bamasoondrrai Chowdhrani, 1 C. 289 
3 I.A. 72. P.C. 

(b) Mvlhusami v. Masilamani, 33 M. 
342^5 I.C. 42 ---20 «. 


(cl Purslioiamdas v. Purshatamdas, ?1 
B. 23 : Atma Ram v Banfcumal, 11 L. 
59S 1930 L .561. 

(d) Shridhar v. mralal, 12 B. 480. 

(c) Klnishalchand v. Bai Mani, 11 B. 
247 

(/) Yapiiyavalkya, i — 63 ; Manu, lx- 
89 .md 90 ; Narada. xil— 20 to 22. 
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by prescribing penalties in respect of parents and guardians who 
bring about and are parties to the marriage. But the validity of 
the marriage itself is not affected and is beyond the scope of the 
Act.<BJ 


THE CHILD MARRIAGE RESTRAINT ACT (XIX OF 1929). 

(As amended iipto May 1938.) 

An Act to restrain the solemnisation of child niarriages. 

Whereas it is e.rppdipiit to restrain the solemnisation of child marriages ; 
It is hereby enacted as follows • — 

Short Title, Extent 1. (1) This Act may be called The Child Marri- 

anti Commencement. Restraint Act (1929). 

(2) It extends to the whole of British India, including British Baluchistan 
and the Sonthal Parganas and applies also to 

(a) all British .subjects and servants of the Crown in any part of India : and 

(b) all British .subjects who are domiciled i’i any part of India wherever 

they may be. 

(3) It shall come into force on the 1st day of Aprd. 1930. 

Notes. The Act applies to an oRf nc,; under the- Act cominilted in Bri ■ 

ti.sh India, Ihough the olTcndcrs are londpicv, or subjects ol Native Indian 
States.(^) Even a child maiTiat»e eontiac('*d ot>t.>-idc‘ British India, but 
by British Indian buhjects, is a.t t)/Ic*nce under the Act since the Act is not 
limited in its operation and .strikes at child marriages c«)nlracted by them any- 
where. fi' For the purposes of the Act it Ls the marriage ceremony that has 
to be considered for determining when' or where the ni-arriat'c has taken 
place (i) and not .any other ceremony like the “ tilal: " ceremony <*•■) or the 
ceremony of consummation. 

_ „ 2. In this Act, unless there is anything repugnant 

DcIUiltlons, 

in ine inibjcrt or context : 

(a) “child" means a person who, if a male, is under eighteen years of 
age, and if a female, i.t vvder foviteen years of age : 

(b) “clitld marriage" means a marriage to which either of the contract- 
ing parties is a child ; 

(c) “ contracting party" to a marriage means either of the parties 
whose marriage is or is about to be thereby solemnised ; and 

(d) " minor” means o person of either sex who is under eighteen years 
of age. 


tg) Munshi Ram v. Emperor, 58 A. 402 
= 1936 A. 11-1935 A.I,.J. 1166. 

(h) Superintendent and Remembrancer 
of Legal Affairs, Bengal v. Radha Kiihen, 
39 C.W.N. 656. 

<<1 Sreeramamurty v. Ranganayakulu, 


45 LW. 210 .(19.17) 1 M.L.J. 388=1937 
MW.N. 22. 

(]} Matuk Deo v. Narain Singh, 57 A. 
8.1=1934 A.LJ. 681=1934 A. 829. 

(k) Munshi Ram v. Emperor, 1936 A. 
11-1935 A.L.J. 1166=58 A. 402. 
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Punishment for male 
adult below twenty- 
one years of age 
marrying a child. 


3. Whoever, being a male above eighteen years 
oj age and below tioenty-one, contracts a child marri- 
age shall be punishable with fine which may extend 
to one thousand rupees. 


Punishment for male 
adult above twciity- 
one years of age 
marrying a child. 


4. Whoever, being a male above twenty-one 
gears of age, contracts a child marriage shall be 
punishable with simple imprisonment which may 
extend to one month, or with fine which may extend 
to one thousand rupees, or with both. 


Punishment 
solemnising a 
marriage. 


5. Whoever performs, conducts or directs any 
child marriage shall be punishable with simple im- 
child p"isoHment which may extend to one month, or with 
fine which may extend to one thousand rupees, or 
with both, unless he proves that he had reason to 
believe that the marriage was not a child marriage. 


Punislimcnt for pi- 
iciit or guardian ron- 
cerned hi a i-hild 
marriage. 


8. (1) Whcic a minor contracts a child morri- 
ege. any person having charge of the minor, whether 
Its parent or guaidian or in any other capacity, lawful 
or unlawful, leho does any act to promote the marri- 
age or permits it to be solemnised, or negligently 
jails to prevent it jrom being solemnised, shall be 
punisluible with simple iuipriso/iment which mari 
extend to one month, or with fine which may extend 
to one thousand rupees, or with both : 


Provided that no woman shall be punishable with iniprisonmeut. 

(2) For the purpose.*! of this section, it shtdl he presumed, unless and until 
• he contrary is proved, that, where a minor has contracted a child marriage, the 
person having charge of such minor has negligently failed to prevent the 
marriage from being solemnised. 


Notes. Sections 5 and G deal with different offences. Section 6 provides for 
the offence only in a case where a minor himself contracts -i child marriage, 
while section 5 deals with a case in which the marriage is not contracted by 
:i minor as in .section C but a child marriage is performed, conducted or 
directed by persons like priests and others who are neither parents nor 
guardians covered by section 6.*0 Si'ction 5 contemplates that the person 
who solemnises the marriage must make some reasonable enquiry as to the 
ages of the parties to the moi'riagc and satisfy himself that neither of the 
participants is a child, and it is not enough if he merely looks at the bride 
or bi-idegi'ooin and forms his own opinion that they are not children within 
the meaning of the Act.l^^i The parents ot the bridegroom cannot he con- 
victed under section G, merely because the bride was under 14 years of age, 
and they can be convicted, if at all, under section 6 only if the bridegroom, 
that is their own son who was in their charge, was under 18 years at the time 
of the marriage. Even if the bridegroom is below 18 years, his father alone 


(1) Canpat Rao v. Emperor, 1932 N. 
174— 28 N.L.R. 302 ; Public Prosecutor v. 
Hatayaa. 45 L.W. 437=1937 M.W.N. 212. 
See also Munshi Ram v. Emperor, 58 A. 
402=1936 A. 11=1935 A.L.J. 1166. 


(in) Public Prosecutor v. Ratayya, 45 
L.W. 437=1937 MW.N. 212=1937 M. 490 
See also Jwla Prasad v. Emperor, 1931 
A 331. 
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in whose charge he has been and who promoted the marriage is liable under 
section 6, and not also his mother as slic has no authority in law to prevent 
the marriage taking place. 


Imprisonmcnl not to 
be awarded for oiTcn- 
ces under section S. 


7. Noltoithstanding anything contained in sec- 
tion as of the General Clauses Act, 1897, or section 64 
of the Indian Penal Code, a Court sentencing an 
offender under section 3 shall not be competent to 
direct that, in default of payment of the fine imposed, 
he shall undergo any term of imprisonment. 


Jurisdiction 
this Act. 


8. Notwithstatiding anything contained in sec- 
tion 190 of the Code of Criminal Procedure, 1898, no 
Court other than that of a Presidency Magistrate or 
a Magistrate of the first class shall take coynizanca 
of, or try, any offence under this Act. 


Notes. The woids " MagLstrnle of the first chuss” were substituted in 1938 
for the word.s “District Magistrate” in the Oiiginul Act to) A trial under 
the Act may be u summr.ry one.O» 


Mode of lakine coii- 
nizance of alienees. 


9. No Court shall take cognizance of any offence 
under this Act after the expiry of one year from the 
date on tcfiich the offence is alleged to have been 
coinmtUed. 


10. The Court taking cognizance of an offence 
under this Act shall, unless it dismisses the com- 
plaint tnuler section 303 of the Code of Criminal 
Procedure, 1898, either itself make an inquiry under 
section 202 of that Code, or direct a Magistrate of the 
first class subordinate to it Lo make such inquiry. 
Notes. A Court taking cognizanct' bl stti oifcnci* under the Act is net 
bound to hold a prcliminuiy inquiry before issuing summons on the 
accused. (Q) 


Preliminary inqui- 
ries Into olTcoces 
under this Act. 


11. (1) Where the court takes cognizance of any 

Power to take seciiri- offence under this Act upon a complaint made to it, 
tj from complainant it may for reasons to be recorded in writing, at any 
lime aft'.r iwainining the complainant and before 
issuing process far comiicllmg the attendance of the accused, require 
the coiiiplaiiinnt to (M'ec'iitc a huiid uniJi or loithout sureties, for a sum not 
exceeding one hundred rupees, ns security for the payment of any com- 
pensalUm which the complaiuaut may be directed to pay under section 250 
of the Code of Criimi'al Procedure, 1898 ; and if such security is not furnished 
within such reasonable lime as the Court may fix, the complaint shall be 
dismissed. 

(2) A bond taken under this section sluill be deemed to be a bond taken 
under the Code of Criminal Procedure, 1898, and Chapter XLII of that Code 
shall apply accordingly. 

in) Public Prosecutor v. Rulayya, 45 331. 

L.W. -137-1937 M.W.N. 212z::1937 M. 490. (q) Emperor v. Chand Mai, 15 L. 63= 

(o) Sec Act XIX of 1938. 3.5 F.L.R. 8=1934 L. 155. But see con‘.ra 

(p) Jwla Prasad v. Emperor, 1934 A. in Mangal v. Kalu. 12 L. 383=1931 L. 56. 
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Notes. This section, prior to its amendment by Act XIX of 1938, made the 
taking of a security bond from the complainant a rule to be dcpaitcd from 
only for reasons to be recorded. <'') But by the said amendment that rule has 
become the exception to be adopted only for sufficient reasons ; even this 
exception cannot apply in the case of a complaint by a judicial officer. <*» 

12. (1) Notwithstanduig anything to the contrary contained in this Act, 

the Court may, if satisfied front information laid before it through a com- 
plaiiit or atherinise that a child iiKirriapc in coiilruveiitioti. of this Act haS 
been arranged or is about to be solemnised, issue an injunction against any 
of the persons menlianed in Ss. 3, 4, 5 uiid 6 of this Act prohibiting such 
marriage. 

(2) No injunction under sub--;ectton (1) shall be issued against any 
person unless the Court has nreriousln •tiven notice to 'Hich person, and has 
•■ffcied him an opportunity to shotc cause against the Lisue of the injunction. 

(3) The Court niny either on its oion motion or on the application of 
any person aggrieved re.scind or alter any order made under sub-section (1). 

(4) Where such an iipp'irotion is received, the Court shall afford 
the applicant an earlier oppoitnnity of appearing before it either in person or 
by 2dcader : and if the Court rejects the upptication trholly or in port, it shall 
lecord in wiitinr its reusons for so doing 

(5) Whoever knoiviny that an injnnrtimi has been issued against him 
under sub-seriion (1) of this section disobeys such injunction shall be punish- 
ed with imprisonment of either description for a term which may e.'i'teud to 
three months, or with fine which maji exteml to one thousand rupees or with 
both : 

Provided that no woman .shall he punishable with imprisimmeiiT. 

46. ljunacy. — Thoutjh marriage is regarded as a gift of the 
bride to the bridegroom, idit^cy or lunacy on the part of tlie husband 
at the time of the marriage would invalidate the marriage 
if ho was prevented at that time from understanding the nature 
of the transaction. But the objection to marriage cn the ground 
of mental incapacity must depend upon a question of degree, and 
where the evidence of mental infinnity is wholly insufficient to 
establish such a degree of that defect as to amount to an incapa- 
city to understand the significance of the marriage ceremony and 
thus to rebut the exlromely strong presumption in favour of the 
validity of the marriage, the marriage must be upheld and declared 
valid."’ 


47. Impotency and other physical infirinilies. — Marriage does 
not exist solely for sexual intercourse and a marriage with an 
impotent person cannot be held invalid though one of the chief 
objects of marriage, namely, the begetting of children, is defeated 

(1) Mouji Lai V. Chandrahati, 38 C. 
700 -11 rc. 502--rl.1 Bom. L.R. 534=15 
C.WN 790- 21 M.L.J. 933=38 IJi. 122. 


(7-) Kaliiram v Emperor, 37 C.WN. 
G26-1933 C. 433. 

(»1 Siikha V. Emperor, 13 Pat. LT. 791 
-1933 Pat. 87. 
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thereby. So also no deformity or disease, however loathsome 
or contagious, is a bar to the validity of a marriage, though if 
the marriage has not been performed and the matter rested only 
in contract, no Court would treat a promise to marry an impotent 
or diseased person as binding. 

48. Illegitimacy. — Illegitimacy of a person does not operate as a 
disqualification for a valid marriage if the illegitimate person is con- 
sidered by his castemen as belonging to their caste. Hence a 
marriage between a boy and a girl who is the illegitimate daughter 
of a person belonging to the same caste as the boy is not invalid 
even though the girl’s father‘^^ or mother^w) may belong to a 
different caste. 

49. Religious disqualification. — The Hindu Law imposes 
certain conditions for the validity of a marriage, and they are : (i) 
that the persons to be married must be in the same caste, (ii) 
that they should not belong to the same Gotra or Pravara and (iii) 
that they must be outside the prohibited degrees of relationship. 

50. Inter-caste Marriages. — Marriages between persons of 

different castes, though once not uncomm«)n, are now very rare 
and can be considered under two heads : (i) Aiiuloma 

marricages and (ii) Prathiloma marriages. Amiloma marri- 
age is one between a man of a higher caste and a 

woman of a lower caste, while the Prathiloma marriage is that bet- 
ween a woman of a higher caste and a man of a lower caste. Prathi- 
loma marriages are absolutely void unless .sanctioned by custom ; 
but Anuloma marriages, though rare, are not invalid. But 
persons who want to marry each othei, though belonging to differ- 
ent castes, can now effect a valid marriage, whether Anuloma or 
Prathiloma, under the Special Marriage (Amendment) Act of 1923. 


(lO Pursholamdas v Bni Mani, 21 B 
610. Sec niso KdnaTii Ram v Biitdya 
Pujn, 1 A. sta. 

tv) Sec the learned discussion of 
M.ihmood J. in Bimla v. Kaunsilia, 13 A. 
126 

111 ’) In the matter of Ram Kvmari, 18 
C. 261 : Emperor v. Madanqopal, 34 A. 
.IMS 16 I.C. .'il3 10 AL.J. 82; Inderun 
V Ra?nastratn)/, 13 M I.A. 141. 

(S') Emticror v. Madan, 31 A. 589-:16 
I.C !>]3 -10 A.L.J. 82. 

(!/) Bni Giilnh v. Jivanlal, 24 Bom. 
L.R. 5-1922 B. 32-46 B. 871. 

(z) Inderun v. Ramaswamy, 13 M.I.A. 
141 ; Afunnl Lai v. Shiama. 48 A 670.- 
1926 A. 656 24 A.L.J. 757. 


(a) Munni Lai v. Shiama. 48 A. 670= 
24 ALJ. 757-.1926 A. 656; Bai Kashi v. 
Jamvadas. 14 Bom L-B. 547--16 I.C. 133 ; 
Bni Appihai v. Khtmjl, 60 B. 455=38 
Bom 1.. R. 77- 1936 B. 138 ; Rom Lai v. 
Akhny. 7 C.W.N. 619. 

(h) Svrain v. Indar, 1934 L. 550 ; Boi 
Giilnb V. Jivanlal, 46 B. 871—22 Bom. 
LR 5-1922 B. 32; JValinaksha v. Rajanl. 
58 C. 1392- 35 C.W.N. 726=1931 C. 741 ' 
IKorarji v. Administrator General. 52 M 
160.55 M.I..J. 478=1928 M.W.N. 848=21 
LW 674-1928 M. 1279 ; Natha v. Mehta 
55 B. 1- 1931 B. 89=32 Bom. LJl. 134! 
Sec contra In Padam Kumari v. Sura 
Kiimari, 28 A. 4!58 -3 A.LJ. 209; Be 
Appibni V. Khimji. 60 Bom. 455=38 Bon 
LR. 77=1936 B. 138. 



S. 51] 


MARRIAGE 


51 


But such a marriage affects materially the rights and position of 
the husband under the Hindu Law. For instance, he cannot adopt 
a son, he becomes automatically separated from his family, he 
cannot marry another wife during the lifetime of the first, and 
succession to his property will be governed by the Indian Succes- 
sion Act. If he is the only son to his father, the latter will be 
deemed sonless and can make an adoption. Besides, Arya Sama- 
jists and Brahmo Samajists do not observe caste and hence the 
rule against inter-caste maniages does not apply to them.(®) 

51. Marriages within the caste. — The Hindus who are divided 
into the four castes of Brahma tPi'ifslly caste) , Kshatriya (warrior 
caste), Vaisya (trading caste) and Siidra (.service caste), have 
several .sub-castes within the .said four main castes and marriages 
lietween persons belonging to dilTerent .sub-divi.sions of the same 
caste are quite valid,"*' though earlier decisions held they were 
invalid.*®' A marriage between a Sudra and a Christian woman 
converted to Hinduism on her marriage was held valid by the 
Madras High Court on the ground that the woman must be deemed 
to be a Sudra and was treated by the Sudra caste as sucli and 
that a marriage between persons belonging to two classes of tlie 
same caste should be held valid. So also a marriage between a 
Sudra and an Adi-Dravida woman will be considered to be a valid 
marriage under Hindu Law, the Adi-Dravida woman being regard- 
ed as a Sudra belonging to an inferior sub-division. *»' All Hindus 
are to be considered as Sudras who are not shown to belong to any 
of the regenerate castes.*®' Upanayanam or the ceremony of the 
investiture with the sacred thread which is observed among the 
three higher castes has been hold to differentiate them from the 
Sudra caste wherein such ceremony is not gone through, 
But a safer test to find out whether a particular community be- 
longs either to one caste or the other seems to be the consciovis- 
ncss of that community as belonging to a particular caste and the 
acceptance of that consciousness by the other castes taken along 
with any indication furnished by the customs in vogue in that 

(r) /iatancfiand v. AnandOat, 145 I.C. v. Ganf/awa, 11 Bom. L R. 8ZS- 3 I.C. 062— 
777. :‘3 B. 093. ITar Prasad v. Kcwal, 47 A. 

(cl) aopi Kristina v. Mst. Jaggo. 44 169-22 A.L.J. 1009 1925 A. 26 ; Sohan 

M.L.W. 84-71 M.L.J. 31-1936 P.C. 198= Singh v. Kabla Singh, 10 L. 372=1928 L. 

-.1936 M.W.N. 652 40 C.W.N. 1007-38 706. 

Bom. I,.R. 751—58 A. 397—63 I.A. 295 (c) Narain Dhara v. Rakhal Gain, 1 

r. 819 : Inderun v. Rama- C. 1 
M.I.A. 141 ; Bholanafh v. (/) Muthnsami v. Masilamony, 33 M. 
C. 488---28 C.W.N. 323-1924 342.-5 I.C. 42-20 M L.J. 49. 

amamani v. Kulanthai, 14 ( 0 ) Manickam v. Pootigavanammal, 

Biswanath v. ShorashibaS'l, 1934 M. 323 -.39 L.W. 439=66 543- 

“■■9-48 C. 926=1921 C. 48 ; =1934 M.W.N. 185. 

olaram, IS C. 708 ; Falcir (h) Maharajah of Kolhapur v. Sun- 
angi, 22 B. 277; Afahantawa daram Ayyar, 48 M. 1=1925 M. 497. 
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community. In the recent ca.so of Gopi Krishna v. Mst. Jaggfo/i^ 
the Privy Council upheld the validity of a marriage between per- 
sons belonging to diflerent subdivisions of the Vaishya caste, which 
is a twice-born class, and (hey observed as follows : — 

“It k contended on behalf of the appellant that, as the parties to the 
marriaf'c bclonftcd to two diiTcront sub-castes of Vnishyas, the man being a 
Kasaudhan and the woman an Agrahari, they could not, under the Hindu 
Law, enter into a lawful marriage with each other. Their Lordships are not 
aware of any rule of Hindu Law, and certainly none tuis ber'n cited, which 
would prevent a marriage between persons belonging to two dillerent divi- 
sions of the same caste. Indeed, there utc several decided cases which have 
upheld such mairiagcs. It is sufficient to i-efer in this connection to two 
judgments of the Board, Inderun v. Ramasaivmy, 13 M.I.A. 141 and Rama- 
mani v. Kulaiithai. 14 M.I.A. 346. 

“It is true that both, thc.se cases, 'is well as the judgments of the High 
Courts which are founded on them relate to the Sudra caste ; and the argu- 
ment advanced by the learned counsel for the appellant is that they cannot 
establish the validity of a marriage between persons belonging to two sub- 
castes of a twice-born class such as the Vaishyas. ITiere can, however, bo 
no doubt, that the texts of the Hindu Law do not enunciate any rule prohibit- 
ing the union in marriage of iwrsons Ijelonging to different divisions of the 
same caste, and not a single case has been declared to be invalid. 

“Their Lordships do not think, that the mallei requires any elaborate 
discussion. Put briefly, the* position is tins. The Shnstrun de.'iling with the 
Hindu Law of marriage do not eont<un any in (unction forbidding marriages 
between persons belonging to different divisions of the sumo Varna; uiid 
neither any decided ease noi any geneial principle can be invoked which 
would warrant .such a conclusion. Then, what is it upon which the appel- 
lant, on whom the onus rests, can sustain the invalidity of the niarriage. It 
is said that muniages between members i*f different sub-castes ol the same 
caste do not ordinarily take place, but this docs nut imply that such a marri- 
age is interdicted and would, if performed, bo declared to be invalid. In- 
deed, there is, at present a tendency to ignore such distinctions, if they ever 
existed. There exists no doubt a disinclination to marry outside the sub- 
caste, inspired probably by a social prejudice, but it cannot be seriously 
maintained that there i.s any cusUnii which has -icquired the force of law. 
It is, however, unncccssmy to pursue the subject, as in the Court below 
no such custom was set up or proved as would render the marriage invalid. 

“For these reasons thcii’ Lordships hold the marriage to be valid ”. 

52. Gotra or Pravara . — Let noi a damsel he married who is of 
the same gotra or pravara or within five degrees o?i the side of the 
mother or seven degrees on the side of the father.’' Vishnu XXIV 
-9-10, Y agnyavalkya 1-52-53. 

Gotrajas are persons who claim to be descended in the male 
line from one of the ancient .sages after whose name the Gotra is 

(0 Subrao v. Radlia. 52 B. 497 30 397 -6.3 I.A. 295-19.16 P.C. 198- 40 C.W.N. 

Bom LK. 692:^1928 B 295; Kalapixi v. 1007 38 Boni. L R. 751-44 L.W. 84;::; 

Stiirappa. 1938 B. 1.32-39 Bom. LR. 1282. 19.36 M.W.N. 652-.71 M.L.J. 31-1936 

(;) Copi Krishna v. Mst. Jaggo, 58 A. A L.J. 819. 
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i\:imod, and who is either a descendant of or himself one of the 
. iiiht accredited progenitors of the human race, namely, Agastya, 
Atri, Bharadwaja, Gautama, Jamadugni, Kasyapa, Vasi.-'hta and 
'/iswamitra. Every twice-bom or person belonging to the first 
,iiree castes owns one of these Rishis as the origin:. > founder of his 
i.imily. The fact that persons belonging to difl'erenl ca.stes can have 
iiic same Gotra probabilises the theory that origiually there were 
111 castes at all and the institution of castes was only a later deve- 
;i)pment. The three lineal male ancestors of the founders of the 
( lotras are referred to as Pravara. Pravara is also defined as the 
i;r<uip of sages distinguishing the safje who is the founder of the 
Gotra. The rule is +hat persons of *he same Gotra or Pravara 
I'-tnruit validly marry eacli other and a marriage celebrated 
111 *! ween them is absolutely void. This i.s known a.s the rule of 
exogamy.'''’ But since Gotra.s and Pravarus do not obtain among 
Siiclras. this rule is in.ipplicable in llu'ir case*'" and even in the 
c use of a twice-born the only prohibition that is now observed, 
I'.sfiecially in South India, is that ba.sed on the identity of the Gotra. 

»!1. Prohibited degrees. — “ Let o man who has fininhed kin 
'iiiidentship of the Vedas or s-acred htcrature, espouse an ausiricions 
iromaii who is not defiled by connection with another man. is agree- 
iible. non-sapinda, younger in age and shorter in stature, free from 
ili.u’ase, is horn from a different Gotra and Pravara : and i.s beyond 
the fifth and the seventh from the mother and from the father 
respectively” (Yagnyavalki/a 1-52-53.) 

The rule that the parties to the marriage should not be related 
1(1 each other as .Sapindas has been accepted by both the Mitak- 
■Oiiira and the Dayabhaga schools, though there is a difTere*ncc in 
the scope and operation of the ride. According to the Milakshara, 
the Sapinda relationship for purposes of marriage compri.ses all 
(Ic.scendants, traced through male or female links, up to the seventh 
ilr-gree, of paternal ancestors up to the seventh degree, and similar 
descendants up to the fifth degree of maternal ancestors up to the 
fifth degree, the computation being made by counting the person 
foncevned and the conmion ancestor each as one degree. In this 
computation the sex of the immediate ancestor alone is to be consi- 
di-rcd in finding out whether the relationship exceeds the seventh or 
the fifth degree through that ancestor, and the descendants of the 
Jiiicestors may be traced indiscriminately through males or females. 
Another rule is that neither the boy nor the girl should be the 

lie) Ramchandra v. Gopal, 32 B. 619 ing such marriages Sec Sri Krishen v. 

lU Bum. L.R. 94S ; Maharajah of Shatn Sundar, 142 l.C. 211=1933 L. 585. 
' illiapiir V. Sundaram Ayyar, 48 M. 1— (/t) Sec p. SI foot note (It). 

I '!!■'> M. 497. As regards custom validat- 
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sapinda of the other, 
ing diagram : — 

/ ■ 
I 

I 

ir 

I 

G 


Tlie last rule may be illustrated by the follow- 


X 

I 


I 


In this diagram G represents the girl and B represents the boy. 
M represents a female ancestor and F represents a male ancestor. 
The girl being related to the boy through his mother, the girl is not 
a sapinda of the boy since she is descended from the common 
ancestor X who is beyond the fifth degree counting {>om B as 
degree one. But being related to G througl. her fmher. B is related 
to G as a sapinda because he happens to be one of the desceinlants 
within the seventh degree ot the common an(;e.stor X who is also 
within the seventh degi’ce from the girl G In this connection it 
may bo interesting to considiu’ the doctrine of Jrog's leap under 
which the sapinda relation.ship springs info iH'ing between two per- 
sons even though they are children of persons between whom that 
relationship has no existence. This anomaly which prohibits a 
valid marriage between tw'o persons whose parents, though more 
closely related to each other, could have legally married can be best 
illustrated by a diagram : — 


F4 

1J5 


FI 


I 


F2 

i 

F4 

! 

D5 

I 

D6 


F. stands for 
male and D foi 
female. 


F7 


D7 


It will be seen in tliis F6 and D6 could have contracted a valid 
marriage between themselves because, both of them being related 
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to each other through their mothers, neither of them i.^ the sapinda 
of the other, applying the relevant five degrees rule. But F7 and 
and D7 cannot marry each other because, ever, though F7 is not a 
sapinda of D7, D7 is really the sapinda of F7 and hence cpnnot be 
married by him. 

54. Prohibited degrees in the Dayabhaga.-— The difference in 
the method of c<imputation of degrees between the Mitakshara 
and the Dayabhag?. an' : (i) that while according to the Mitakshara 
computation the pc’*son,s in question are each counted as one 
degree, the Dayabhaga excludes them from computation and (ii) 
that in tracing the relationship through the mother, while the 
Mitakshara counts her as otie degree, the Dayabhaga excludes her 
altogether as not being one of the links to be counted. With this 
difference in the method of computation for the a.scertaininent of 
the sapinda relationship, the Dayabhaga lays down, as ob.served 
by Sir Guoroodass Eanerjee.* that a girl cannot be married by 
a man : (i) if .she is within the seventh degree in descent from his 
father or from any of the father's six ancestors in the n.nle line, 
(ii) if she is wilhin the fifth degree in descent from hi.s maternal 
grandfather or from any of that grirndfathcr’s foui ancestors in the 
male line, (iii) if she is within the 5ih degree in des- 
cent from his father’s bandhus (father's father's .susler’s 
son, father's molhor’.s sister’s son and father’s mother’s 
brother’s son) or from one of their six ancestors through 
whom the girl is related to him and (iv) if she is within 
the fifth degree in descent from his mother’s bandhus (mother’s 
father’s sister’s son, mother’s mother’s sistcr’.s son and mother’s 
mother’s brother’s son) or from any of their four ancestors 
through whom the girl is related. But w^hore the girl is 
removed by three gotras from the boy, though within the degrees 
above mentioned, the marriage becomes valid. 

Tlie following diagram shows the sapinda relationship accord- 
ing to the Dayabhaga. 

This diagram has been adapted from G. Sarkar’s “ Hindu 
Law.” In this F stands for father, M for mother, D for daughter, 
S for son, M F for mother’s father, F F for father’s father, F M F 
for father’s mother’s father etc. With this diagram for help, tlie 
question whether the girl to be married to the boy is within the 
prohibited degrees or not can be determined by applying, as the 
case may be, the five degrees or the seven degrees rule of descent 
in accordance with the foregoing rules. 


*Banerjee. 5th Ed. pp. 63-70. 
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55. Reason and Operation of the Prohibitor.v Riili‘s. -The cltiof 
reason for so many prohibitory rules in respect of marriage lies in 
the constitution of Hindu Society in ancient days The joint 
family consisting of relations several degree^ ivmovcd was the 
normal condition of such sewiety and in or«l<r lo ;i'!ar(l llie c'naslity 
of Hindu girls in such family it became nc«v., ary to lav down these 
rules with a religious rigour that tlun might deter any memlier vif 
the family from (>ntertaining the idea ot ina.'in ing another mem- 
ber thereof. It was with this view th.it the •.narria.ie of young girls 
had been so much insisted on in the tt«xts. and so many restrictions 
were placed on the ambit of the choice ol the spouso among i*ela- 
tions. As Bentham observes in his Principles of ibe Civil Code, 
Part III, Chap. V, Sec. 1. “If there wore not an insiunwninlable 
barrier between near relatives called to I've together in the greatest 
intimacy, their contact, continual opportunities, Iriendship itself 
and its innocent caresses, might kindle fatal passions. The family 
— that retre.nt where repose ought to be found in the bosom of 
order, and where the movemenl.s of the .soul, agitated by the .scenes 
of tlie world, ought to grow calm — would itself become a prey lo 
all the inquietudes of rivalrj’ and lo all the furic.s of pu.ssion. 
Suspicions ’»vould banish confidence — the tenderest sentiments of 
the heart \vould be quenched— eternal enmities or vengeance, 
of which the bare idea is fearful, would take their place. Tlie 
belief in the cha.stity of young girls, that, powerful attraction to 
marriage, would have no foundation to rest upon : and the most 
dangerous snares would be spread for youth in the very asylum 
whore it could least escape them.” These prohibitory rules relating 
to the sapinda relationship apply to the Sudras as well as in the 
case of the other caste Hindus, applying with equal force even in 
the case of an adopted son so as to prohibit for him a marriage 
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within the prohibited degrees both in his natural and adoptive 
family. But the rules prohibiting marriages between persons of 
the same Gotra or Pravara cannot in tlie n.':iu-e of things apply 
to the Sudras as they have no such thing as Gotra or pravara.**' 
But whether these rules will apply in tlj' case of an illegiti- 
mate son and how Ihoy should be applied are still unsettled matters 
for interesting discussion. These prohtbilorj rules aie, however, 
made inapplicable to a great e.xient by diverse customs, and ihr 
only prohibitory lulo whuh row seems to bo observed even amongst 
the regenerate '.ustes ibvouglunu India is that there cannot be a 
valid marriage between persoi:s belonging lo the same Gotra or Pra- 
vara and in Southern India the rule of prohibition on the ground 
of the identity of the Pravara is not always observed. In addition 
to the prohibitory rub s already adverted lo, there are several 
other injunctions against marrying particular persons mentioned 
in the Sanskrit books, as for instance, against a person marrying 
his wife’s sister's daughter, but such prohibitions are not of a 
mandatory, but of onij' advisory character, directed against the 
undesirability or incongruit> of matrimonial alliances v'hich may 
offend the susceptibility of refined society. 

56. Effect of prohibited marriage. ■ -A marriage cirected in 
violation of the rules relating to prohibited degrees, especially the 
rules relating to Gotra and Pravara, doe.s not bestow on the girl the 
status the wife. Her position is singularly unfortunate, for she 
cannot marry another. But her maintenance should be provided 
for by the man who was the author of her miserable position. 
The rigour of these rules is, however, taken away by local customs 
sanctioning marriages though within tlic prohibited degrees or 
within the same Pravara or Gotra. But even apart from custom, 
it is a matter for earnest consideration whether the original texts 
in respect of pi'ohibited marriages should be applied in these days 
in all their rigour so as to prevent the female victims of such 
marriages, invariably brought about under mistake or by persons 
over whom they have little or no control, from again contracting 
valid marriages, or whether they should be allowed, according to 
the injunction of the ancient texts, to suffer, for no fault of theirs, 
in the anomalous status of a married woman who is not a wife, a 
conception abhorrent to all modem jurisprudential ideas, and an 
insult to the wisdom and magnanimity of our ancient jurists in 
other matters. 


(I) Maharaja of ' Kolliapiir v. Sundaram 
Ayyar, 48 M 1 1925 M. 497 ; Amar Singh 
V. Jal Singh, 42 I.C. 351. 

(in) Ramakrishna v. Subhanna, 43 M. 
830 - 39 M.L.J. 183-1920 M. W. N. 474=12 
L.W. 155. rS9 I.C. 268. 

6 


(n) Ranfachandra v. Gbpai,~32 B. 619=. 
10 Bom. LR 948. 

(o) MoniHifc's Hindu Law. 418-425; Sri 
Krishan v. Sham, 1933 Luh. 585 ; Raga- 
vrnclra v. Jayaram, 20 M. 283—7 M L.J. 
134. 

(p) Sn Krishan v. Sham, 1933 Lah. 585. 
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57. Customary forms of marriage. — In addition to the forms 

of marriage already referred to, there are certain forms of marriage 
practised by persons in various parts of India which are sanctioned 
by custom and have absolutely no religious significance. The most 
important of them are : (i) Phoolbibaha, a form resorted to by 

the Orissa Rajahs when they take to wife women belonging to the 
ordinary community ; the chief ceremony of this form is throwing 
a garland of flowers around the bride’s neck ; (ii) Dang marriage, 
a form prevalent among the Raj Bansis of Bengal brought about by 
a man striking with a stick the roof of the house in which a widow 
is living and then entering the house and taking possession of the 
woman (iii) Saniigrahita marriage which obtains among the 
Tipperah castes and consists in taking Santhi water by the worship 
of the Goddess Tripoora ; (iv) Sarvaswadhanam marriage, 
practised by the Nambudris con.sisting of a special arrangement 
between the bride’s father and the bridegroom under which the 
bride’.s first son is recognised as heir to the bride’s fat’aor ; and 
(v) Katar or .Sword marriage or Kadga Vimha in which a sword 
or dagger represents the bridegi*oom at the time of the marriage ; 
a form of marriage which was practised by only the Kshatrias in 
ancient days, but which now seems to be prevalent amongst other 
communities such as the Khumbla Tottiya conim unity. Such 
sword marriages amongst Mahratta Princes of Tanjoro by which 
women known as sword wives are admitted into the sei-aglio of the 
prince, do not confer the status of the wife on the women or legiti- 
macy on their children as they amoimt only to permanent and 
exclusive concubinage with the result that a son horn of that 
marriage will be excluded from succession to an impartible estate 
by the son born of a marriage in the ordinary form.‘"> 

58. Marriage of Converts to Hinduism. — Converts to Hinduism 
are deemed to bo Sudras and a marriage between a Hindu of the 
Sudra caste and a Christian woman converted to Hinduism is valid 
as a marriage between Sudras. So also a marriage between an 
Australian Christian lady converted to Hinduism and a Vaisya is 
valid as a marriage in Anuloma form, the woman being considered 
a Sudra for purposes of caste. Whore a Hindu becomes a con- 

^q) Santala v. Rnciiiswari, 50 C. 727= 74-36 Bom. LR. 262=1934 M.W.N. 304= 

1924 C 98 -27 C.W N. 669. 61 I A. 106 -.18 CW.N. 511=66 M.L. J. 114. 

(r) Nobodlp V. Bir Chundra, 25 W.R. («} Ramasami v. SundaraUnoasami, 17 


(s) Vasudevan v. Secretary of State. 11 
M. 157; Cliemnantha Lakshtni Amma v. 
Pala Kuzhu, 25 M. 662. 

tt) Ramatami v. Sundaralinyasami, 17 
M. 422. 

Ill) Maharajah oj Kolhapur v. Sunda- 
ram Ayyar, 48 M. 1—1925 M. 497; Ram- 
aaran v. Mohabir. 39 L. W. 198=1934 P.C. 


(to) Muthusami v. MaeUamani, 33 M. 
342 -20 M.L J. 49-5 I.C. 42. 

(X) Morarji v. Adminialrator General, 
55 M.L.J. 478 -52 M. 160-28 L.W. 674= 
1928 M. 1279—1928 M. W. N. 848 (See also 
Site Devi v. Gopal Saran, 111 I.C. 762=9 
Pal L. T. 397-1928 P. 375). 
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vert to Christianity and marries a Christian woman and subse- 
quently becomes reconverted to Hinduism and marries a Hindu 
woman even during the lifetime of the Chri.-,1ian wife, the second 
marriage is not void and the question whether any ceremonies are 
at all necessary for the reconversion is 'o be answered with 
reference to the practice and sense of the comnmnity in respect 
of such matters. 


59. Marriagi between a Hindu and a non-Hindu. — Hindu Law 
does not recogpi.se a mar’-iago between a Hindu and a non-Hindu 
as valid, but this di.sabilily vnll not be recognised by the English 
Courts in respect of a marriage contracted in England between a 
caste Hindu and an English woman since the lex loci of England 
permits such a marriage.'*' But the courts always presume in 
favour of the legality of the marriage, whore it has been .shown to 
have been performed, and apply the rule.*! of justice, equity and 
good conscience in ease.s of marriage between persons belonging 
to different religions. “A marria"*' good by the laws of one 
country is hold good in all others whoi'e the question of its validity 
may arise. For the que.stion must alw.iys be, did the parties in- 
tend to contract marriage ? And if they did that v^hich in the 
place they were in is deemed a marriage, they cannot reasonably, 
or sensibly, or safely, be c<»nsidered otherwise than as intending a 
marriage contract.” Hence where a Hindu marries a Christian 
woman in England in Christian form, it is a valid Christian 
marriage in spite of the Indian domicile of the husband.'*'' The 
forms necessary to constitute a valid marriage depend on the lex 
loci contractus, that is, the law of the place where the marriage 
ceremony is perfonnod, but, on marriage, the wife automatically 
acquires the domicile of the husband, and the status of the spouses 
and their rights and obligations arising under the marriage con- 
tract are governed by the lex domicili, that is by the law of the 
country in which for the time being they are domiciled.'®' Hence 
a marriage contracted by a Hindu with a Christian woman in Eng- 
land, which is valid according to the law of that country and which 
must be regarded as a valid man'iage even by the courts in India, 
though Hindu Law does not recognise such a marriage, can- 
not prevent the husband from validly marrying again in India 
another woman according to Hindu rites, even during the subsis- 


(!/) GHrwnrami v. Irulappa, 1934 M. 
630-40 L. W. 502 - 67 M.LJ. 389 -1934 
M.W.N. 1197 : Emperor v. Anthony, 33 M. 
.".71. 

(z) Chetti V. Chettt. (1909) F. 67 ; 
Sainapalti v. Sainapatti, 1932 Lah. 116— 
.33 P.L.R. 339. 

(a) tnderun v. Ramasamy, 13 M.I.A. 


141. 

(b) Budanaa v FaUna Bi, 26 M.LJ. 260 
-1914 MWN 278. 

(r) Bethell v. Hildyard, 38 Ch. D. 220 
. . (d) SainaTMtli v Sainapatti, 1932 L. 116 
33 P.L.R. 339. 

(e) Khambatta v Khambatla, 36 Bom 
T..R II 1934 B. 93. 
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tence of the former marriage, because the law in India, namely, 
the Hindu Law, allows of such a second marriage, though if that 
.second marriage takes place in England, it may come under the 
English law prohibition of a bigamous marriage. 

60. Factum Valet. — The doctrine of factum valet ha.s been 
applied in favour of the validity of a marriage which has been 
either irregularly performed or performed in disregard of the Hindu 
Law texts which are merely directory, ‘f' Thus the doctrine is 
applicable to validate marriages with the step-mother's sister, the 
naternal uncle’s wife’s sister, the wife’s .sister or their respective 
daiighlcrs, since the texts prohibiting such marriages have been 
held 1f> be merely hortatory and not mandatory. Similar effect 
has boon given to the texts prohibiting marriages with the guru’s 
daughters, girl.s having hideous names or brothcrlcss girls<^' or the 
marriage of the yt)ijngor brother before that of the older brother or 
the marriage of the younger sister before that of the elder sister. 
The* marriage of a girl who has attained puberty is also valid on 
this ground, but not a marriage of a girl who Ls pregnant by inter- 
course with a .stranger. The docti’ine is equnllv applicable to 
cases of manaagos perfonned in violation of a previous agn ement 
to marry another person, or perfonned without the consent of 
the proper guardian of the girl^^) oi even in contravention of an 
express order of Court. But where n marriage has been brought 
about by force or fraud the validity of the marriage can bo 
attacked in Courts of law and the marriage declared void.^*") 


60-A. Invalidity of marriage brought about bv force or fraud. 
Fraudulent misrepresentation or concealment of facts relating to 
the character or position of the spoiuses does not affect the validity 
of a marriage to which they freely c.onsentcd with the knowledge 
of its nature and with the intention of entering into it, unless one 
of them is induced I*) g<i through a fonn of marriage with the other 
by threats or duress or in a slate of intoxication or in an erroneous 
belief as to the nature of the ceremony and without any real con- 
sent to the marriage. A marriage will also be invalid if the girl 
is abducted by force or fraud and married against her wish or that 
of her guardian. The lest of validity is whether there was a real 


{/) Bfli DiVnli v. Moii, 22 B. 503 and 
nftilrhoiid V. Rhiitihia, 22 B. 812. 

(flr) RfliiifiK-rix/ina v. Snbbemma. 43 M. 
S30 - 30 MI..T. 183- 1920 M.W.N. 474-12 
L.W. 155 59 I.C. 268 .nnd Raghat'enara v. 
Jawnroin, 20 M. 283 7 MXJ. 1.34. 

(hi Vpernsnmi v. >l]ipnsRni>. 1 M.HCTl. 
.375. 

(i) Khoo.shnl v. Bhamran MoIpp. 1 Bor. 
138: Khimji v. Narsi. 39 B 683 17 Bom. 
I. R 225. 


(j) Venknlacharinihi v. Rangarharyulu, 
11 M. 316 -1 MLJ. 85. Rampiouar v. 
Deva Rnma. 1 R.3nn. 129 - 1923 R. 202; See 
S 35 

(Ic) Gajn Navd v. Emperor, 2 Lah. 288= 
1922 G. 1.39; Boi Diwali v. Moti, 22 B .W. 

(M Ankamma v. Bainaneppa. (1937) 1 
MT.J 192-45 LW. 61=1937 M.W.N. 115= 
1P37 M 332 

(ml Anjonn v. Proladh. 14 W R. 403 
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consent to the marriage by the person competent to give the con- 
sent. But even where a marriage has been brought about by 
force or fraud, it is not void but only voidable,"’ and it the parties 
subsequently acquiesce and continue to live together as man and 
wife treating their mavi-iage as binding on tiiem, the matriag)? 
becomes an accomplished fact and the law will not lend its aid 
for having it sot a.side.‘'' 

61. Legal effect of ujarriage.- -The marriage as soon as ii is com- 
pleted, becomes indis.=olublc Civini* rLse to ci'rtain riglits and obli- 
gations. In the eye of religum hu J.\int: and wife coalesce into one 
body and become one person, b'lt thi.s unity does not extend to 
matters other than religious. As regards the hii'-band, he is en- 
titled to the custody and the couiugal society of his wife, f'’’ 
wherever he may choose to live, in spite of a prior agreement that 
ho is never entitled to remove her from her parents’ house 
but he is bourid to maintain her poi-sonally by living with her and 
providing her with a .suitable place for residence. While the 
Hindu Law enjoins upon the wife the duty of attendance to, and 
veneration for, the Inushand. it also inculcates that the husband must 
honour the wife juid treat her with arfcctioii and courle.sy"'» and 
hence while verbal castigation of the wife would bo within the 
husband’s rights, he cannot claim immunity for his assault or bat- 
tery aejainsi his wif(''.s pc'rson.^*' He is entitled to .succeed to her 
if she prodccoa.ses him without issue, and can utilise her Stridhana 
propt'i’ty to relievo himself in circumstances of extreme distress. 
As regards the wife, .she is bound, even though a minor, to reside 
with the hu.sband who i.s her lawful gua»’dian, unless ho is guilty 
of cruelty or misconduct,") and is entitled to be maintained by 
him. 


62. Restitution of conjugal rights. — ^Thc husband being 
entitled to the enjoyment of the wife’s person and society, 
he can bring a suit for the rc.stitution of conjugal rights 
where they are denied."" So also can the wife bring a 
suit for the restitution of those rights, when the husband denies 


(n) Bai ilppilint v. Khimji, 1936 B. 136 
-38 Bom I... R 77- 60 B. 455; Alfred 
Robert Jones v. Mf. Titli. SS A. 18.5-1933 
A. 122; Venkiitacharyvtii v. Ranoacharyulv, 
14 M. 316 1 ML.J. 85 

(o) Gajja Nand v. Emperor. 2 l-ihoro 
288 .1922 Li. 139 

(1) See p. 60 fool note (1). 

(p) Arnmnnha v. Vtraraohava, 24 M. 
S55— 11 MLJ. 69; See Yamunabai v. 
Narayan. I B 1C4 regnrdinfi htisb-rnd’s suit 
for damnscs against a person harbouring 
tli-j wife. 


(f|l Tckaif V. Bn.snafa, 28 C 751-5 C. 
W. N. 67.7. Krishna v. linlamnwl, .74 M. 
358 8 T.C. 112; Bai Appibai v. Khimji, 
1936 B. 1.78 - 60 Boin 1.5.1- 38 Bom I.R. 77. 

(r) Matanqini v Jogendra, 19 C 84. 

(s) Qneen Empress v. Uurrec Mohnv, 
IF. C. 49. 

(t) D«7«ir V Dwarka, 31 C. 971-9 C.W. 
N. 510: See .il.so Arumvga v Viraraghava. 
21 M 235 rcgfii'ding the custom to detain 
the biide in tl>c parents’ house till she 
attains puberty. 

(H) BindA V. Kaunsilia, 13 A. 126 
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thorn to her.^”* A husband is not entitled to resist the wife’s suit 
on the ground of the wife’s ill-health, or inability to afford him the 
marital rights, or that formerly her parents refused him her 
company. But in neither case does a decree follow in favour 
of the plaintiff as a matter of course on the proof of marriage. 
A husband will not be entitled to the relief claimed, if the wife 
proves any one of the following : (i) that he has been habitually 
crui'l towards her.'-** or has been .guilty of a grave matrimonial 
offence;'"’ (ii) that he has been suffering from .some loathsome 
disease such as .syphilis or leprosy;^-’ (iii) that he has adopted 
another religion;'"' and (in) that her feelings arc being outraged 
by the husband keeping a e«mcubipe in the hoii.se. But defences, 
such as the minority of the wife.''"’ or the infidelity' " or the second 
marriage'''* of the hu.sband, or his iicea.sional insults'^’ or 
a.ssaulls'"’ ordinarily incidental to niariUiI life, or hi.'s ugliness or 
pcniiry"'’ or unorthodox life, or th.af ^exual mtercour':.* was never 
had previously,"’ or is impo.s.«ible owing to her physic.il deffeet.^b 
or lu‘r unhappiness owing to the presenee of luisbfind's relations in 
the liouse and his refus.nl to allow her to fiv<pjentlv visit her own 
people, will not avail the wife to lesi.st the husband's suit for 
re.stitutiop. The Court will decree the bu.sband's .suit only if it is 
bona and will refuse relief .vherc it i*. brought to cooree the 

wife into delivering to him some })n>pev1v'"’’ o’- relinquishing a 
claim, or where tin* niarriage had been brought about by him by 


(V) Siirii'-nnorii v Knlikil-tln 2X C 37 
CWN lir.. 

Oi'l Kiitiiiiiiniiuil V. KiippiiUHticliftri, Tfi 
M t. 3. 3fi.1 21 T.C. 3S0 

(.r) KonOal Itni/nl RiuUliar v Ranfiii- 
linunki Anininl, 46 M 7H1 18 T, \V 465 . 
1921 M. 4'J is ML3 ISO ISilS M W.V 
139: Ms! Anis ne<;7im v Miifik-. 55 A 743 
1933 AT. J. 1079 11133 A f3I foil llu' 
Ti.nliirt' ti[ I vitU-nw* of ciiirllyl 

(ll) Oular Ktirr v Dn'otka Nnth. 31 C 
971 9 C W N .'ill). Ynmtina Bat v 

tJarayan, 1 13. 164; Sahndiir v Rojirnnfn. 
27 A 96 1 AI..T. 4.73 

(;) Preiii Kurnr v. Jiliika, 5 Horn IT 
CR lA.C) 209. Shinappayn v Rajamiiw. 
■eiM. HI2 43 MI. .1.171 16 T. W 1.79 1922 

M W N 4.79 1922 M. 399 

(al Paif)i v. Sheo iVornin. 8 A 78. 

(1)1 Dvinr Kocr v. Dii-nrfcn Nath, 31 C. 
P71- 9 C.WN 510. Ml. rhiUia v Chedi, 
4 Lurk .7.7.7-11.7 I.C. 299-1929 Oiidh 121: 
Ml. Siln Kmnhhar v Dcbidiii. 142 I.C. 
131-1933 N. 5. 

(e) Suriyamnni v. Kalikanta, 28 C 37 
.7 CWN. 195. 

(cP Bhtda V. Kaunsilla, 13 A. 126. 

(p) Moltlal V. Bal Chenrhal, 4 Bom. L. 
R. 107; Mst. Kishen v. Maneal. 1935 A. 


927 . Animtinavt v Tulakanotii. 7 B 187 ; 
Naflitiltat V. Jarhrr, 1 B. 121 

If) Vatniiva v V-ro-ifin. 1 B. 164; Msl. 
KkIipii V Miniilfil. )93.7 A 927 
lot JotjenArn v Iltnrii, .7 C .700. 
on )Wn Wa V A I/p Wuuny. 1931 R. Ill 
III Mt. Vithi V Paikii, 19.7:! N. 186. 
liailaii V. Ryictiiahai. 10 B 301 

(i) VHrshoia'ndas v Bni Mriiii, 21 B. 
610 

(k) Rukmani v. Chari. 60 M L J 210“ 
19.75 M 616 1935 M.WN. 869 -42 L.W. 
707 

(f) Ittisaini v. Ruslam, 29 A 22-3 A.L. 
J. 637. Bai Jtvi v Narsiiiyh, .71 B. .729 --- 
1927 n 261- 29 Boiii. L R. 332; Ude Singh v. 
Mst. Daulttt. 16 L. 892-193.7 L. 386; For 
cfiiii't's power in proper c.ises to impose 
ouidllions in Krnnline rpstiliitinn. sc“ 
Jogendronnndini v. Hnrry Doss, 5 C. 
590; Snrji/nmoni v. Kalikanta. 28 C. 37—5 
CWN. 195; Paiyi v Shconarain, 8 A. 78: 
Bv^lonr v. Shiimsoonnissn, 11 M.T.A. 551. 

(m) Khiirslirdi v KhvrshPdi, 12 AL.J. 
1063 25 l.r. 21.7. 

(n) Bvzloor v. Shumsoonnissa 11 M.I.A. 
.731 See also Bai Jivi v. Narsingh, 51 B. 
329- 1927 B. 264 29 Bom. LB. 332 .ns 
regards absence of bona fides. 
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fraud. Where the husband has been guilty of a course of conduct 
towards his wife which would be regarded as cruel lo her and 
which, if persi.sted in, would undermine her health, there is suflici- 
ent justification for refusing lo the husbanH the wife's- conjugal 
society. But the mere fact that there is a cimsenl order under 
S. 488 of the Code of Criminal Procedure is not a liar to the 
husband’s suit for restitution of conjugal rights unless the husband 
has also agreed that the wile ‘-hould live away froni hiin.‘i’> Nor 
will the dismissal of prior sail ijy the husband foi restitution of 
conjugal rights againjit his miiuu Aifo ■•f tender years prevent the 
sustainability of a fresh .suit lor that relief when the girl has attained 
puberty and is in a position to bf' sensible ol her niarilal e 'hit ions. “i' 
An agreement not to sue loi rest it n lion of conjugal rights and that 
the .spouses should live .•jf-parate is not a valid defence I.) a .“uit for 
restitution, as the agreement will be viewed as one opposed to public 
policy, unless there are justifying reason-s for separate living. 

63. Breach of Marriage C'oiitracl. — A contract to marry cannot 
be specifically enforced,'''’ nor will any of the parties bo restrained 
by an injunction from marrying anoihor person.''* Bm damagc,s 
are awardable against the guardian to the jnu'ty aggrieved by the 
breach of the contract, and the plea that the girl is unwilling 
to marry'"' or that the boy ivfu.ses lo mairy the girl'*’* is no defence 
lo the action. The (luaiituni of damages in such cases is always 
a matter iri the discretion of the C oiirt, and when the contract has 
been broken on justifiable grounds, as for instance, on the ground 
of chronic ill-health of the boy, only the actual expenses incurred 
during the betrothal are reco'^erabk*. When the g'rl or boy dies 
before marriage, the other party is entitled to got back the pre.senls 
given by him. ' *’* But a contract of betrothal made in respect of a 
girl not born at the time of the contract is a nullity and cannot form 
a basis for damages for broach'*'* since Hindu I^aw doe.s not permit 
of ante-natal betrothal of children. But the fact that a girl has 
already been betrollu'd to a particular person does not render her 
marriage with .rmoth^r invalid.'-* 


(k) See p .C2 rout note Hr) 

(o) Koiitlfll Rnual v Hnippaiifiyoki, 46 M 
Vftl- 18 LW. 465-192-1 M. 49- 45 M.L.J. 
186 -192.1 MW.N. 499: Aft. Cliilha v. Cheai. 

4 Luck. 355. 1929 Olidh 121 rc:i.se of hus- 
baiirl keeping tlic wife's sister) ; Russel v. 
Russel, (1897) A.C. 393; Swatninn v. Sicat 
mnn. 164 E.H. 1467. 

(p) Curuvappn v. Thaynravimal, 54 M- 
558 -60 M.L.J. m--33 M.L.W. 423-1931 
M.W.N. 364-1931 M. 482. 

(q) Rain Hamkh v. Jaoar Nath, 53 A. 
SIS -1932 A 5-1931 A.L.J. 816. 

(r) Rajlukhy v. Bhootnath, 4 C.W.N. 
488; Krishna v. Balamtnal. 34 M. 398=8 
I-C. 412. 


(. 1 ) L'jiied V. Nayirulas, 7 B H C.B. 
(O.C ) 122. In rc Gaiipiit, 1 C. 74; Sec also 
Siwcific Relic/ Act. 1877. S. 21 lb). 

(M In rc Giin)iiit. 1 r. 71. 

(II) Piinishollain v. Piiriis/iottam, 21 
B. 23. 

in Short notes. 33 L.W. p 3. 

(ic) Baliibhiii v. Nnnabhai, 41 B. 446— 
55 IC. 621 22 Bom. L.R 143. 

(jr) Culabchnnd v. Fulbai, 3 IC 748- 
33 Bom. Ill -II Bom. L.R. 649. 

(ji) Alnin Ram v Banku Mai, 1930 Lah. 
SGI- -11 L.ih. 598. 

(z) Khimji v. Ifarsi, 39 B. 682-:17 Bom. 
L. R. 225. 
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Agreement in Restraint of Marriage. — Under S. 26 of the 
Indian Contract Act “ Every agreement in restraint of the marriage 
of any person, other than a minor, is void.'’ This means, not that 
every agreement in restraint of marriage is unenforceable, but only 
such agreements as operate in general or total restraint of 
marriage.*"^ Where the restriction is only partial, as £<ir instance, 
a restriction against a maiTiage with a particular person or limited 
class of persons,'*** or a restriction against second marriage,'*** 
the restriction is not void.'*'* Hindu Law no doubt permits of 
plurality of marriages even during the subsistence of an earlier 
marriage, but this does not mean that that law favtnus polygamy. 
Indeed, if one looks into the conditions with which the right of the 
husband to take a second wife during the life-time of the first wife 
is hedged in, it is dillicult to resist the conclusion that our sages 
had a jealous partiality for monogamy. Hence, any ctintention that 
an agreement by the hu.sband not to marry again diiri'ig the sub- 
sistence of an earlier marriage is opposed to the policy of the 
Hindu Law is unsustainable. “'* But if the husband's agreement 
goes furtliei’ and prevent.s him from marrying sit jill evt.n after the 
death of his former wife, it can be .said to offend the policy of the 
Hindu Law, as in such a case there is a bivak on the continuity of 
the flow of religious benefit arising out of gnihUsHthasramam or the 
status of married life . 

64. Marriage brocage contracts. — An agreement to assist a 
Hindu for reward in procuring a wife is viiid, as being contrary to 
public policy Agreements for promuling marriages for reward 
are void on (he ground tliat every marriage ought to be free and 
ought not to be affected by mercenary con.sideralions, and they 
arc void even when the persons to receive the reward arc parents 
or guardians of the bride or bridegroom.'''* It i.s immaterial 
whether the contract Ls to procure a marriage with a particular 
individual, or with one out of a cla5;s of persons, or to procure a 
marriage generally^ with any pei\stm who may be considered suitable. 
In I’ilher case the evil consists in the introduction of a money 

L. J. 132-17 M. fl: Sarni Parshad v. 
Namin Pershad, 2 O.C. Pitamber v. 
J.igj’van, 33 B. 131. 

(jjl Bulfleo V. Mahamaya. 15 C.W.N. 
447 .9 I C. 652; Scotl v. Tyler. W onci T.L C. 
599; Ilamtllon v. Mohvn, 1 P. Wms. 118; 
Hermann v Charles%i;orth, (1905 ) 2 K.B. 
123; Dulari v. Vallahhdas, 12 B. 126; 
PftambL-r v. Jayjtvan, 13 B. 131; Culab- 
chand v. Fulboi, .32 B. 411; Vcnfcofo 
Krushnayya v. Lakshmi. 32 M. 185-18 M. 
I..J. 403—3 I.C. 554; Ramchand v. Audaito, 
10 C. 1054; Ram Sumram v. Gobind, 5 Pat 
646=1924 Pat. 582. 


(u) Morlpij V Rcnnaldson, (1813) 2 

I!.irp. :.70, nacher v White. (Io90) 2 Veni, 
31 .1. 

(Ill J, 'liner V Turner, (188(1) 16 Cb 
D IRS 

(r) Allen v. Jackson, 1875 1 Ch. D. 
:;9!) C A , KhahWl v. Marian, 59 1C. 804; 
Poniioii V File::. 23 W.R. GO 

(di Blit see V Ca Zaii v. llari Pm, 24 
1C. 777. 

(p) Blit see Sitarani v. Ml Aherec, 11 
BLR. 129- 20 W.R .49. See also Fm~ 
peror v. iMzar. 30 M. S50. 

(!) Vaillivanathan v. Ganoarazu, 3 M. 
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payment into that which should be free from any such taint. 
But if the payment has boon made and the marriage has taken 
place, the money cannot bo recovered,'*' and S. 23 of the Contract 
Act which renders unlawful the considera'-if)n of an agreement 
which is opposed to public policy, docs not sanction llie lecovery of 
the property which forms such consideration after the object of the 
agreement has been fidfille<l.*'> Even an agreement providing for 
the payment of a certain amount by way of penalty by the girl’s 
father to the boy’s father in ca.se rho girl fails to niari'y the boy is 
void. '3' But brokerage paid with reference to a marriage which 
fails to take place is i-ccoverablc 


65. Expenses of Marriage.- Marriage being a sacrament with 
the Hindus, its performance, especially in the ca.se of girls, is an 
imperative duty upon the manager of the family, and a debt con- 
tracted by the manager is one for the famil5''s benefit.”' Under 
the Mitakshavti the- marriage oxpen.scs of the male members of a 
joint family and of their daughters are borne by the family property 
so long as the family is joinl.<”*' Even when a son insliluies a suit 
for partition against his father and brothers, his share in the family 
properly cannot escape the liability to share in the expenses of the 
marriage of his sister who is married after the institution of the 
suit and of those .sisters who are still to be married. <'*' But in such 
a case the expen.ses of the future marriage of a daughter of the 
plaintilT would be borne by his own share, and the share of his 
brother will not be habit? for such expenses.^**' This rule that a 
provision should be made on partition for oxpensc.s of future 
marriages in the family does not apply in the case of unmarried 
male members of the family, and in a suit instituted for partition, a 
male member who remains unmarried at the time is not entitled to 
have provision made for his marriage expenses oven though the 
marriage takes place before the decree in the partition suit.'"' 


(li) llennnnn v. Charlrworth, (1905) 2 
K. B. 12.1 C A. and HnUbury’s Lavet of 
Enulautl Vol VII, p.nKo 397 para 823 

(i) Venkata Krishnayya v. Lakshmi, 32 
M. ia5-_3 I.C. 554 -18 M.L.J. 403; Ram 
Sumram v. Gobmd, .S P. 64G 1926 P. 582 ; 
Jagdishwar v. Sheo Buksh, 51 I.C. 656 
42 M. 644 -36 M.L.J. 4!;5. 

(j) Devarayan v. Muthurarnan, 37 
M. 393-.-I8 IC. 515-24 M.L.J. 310=1913 
M.W.N. 200. 

Oc) Srinivaxtt v. Sesha, 41 M. 197.=34 
I1I.L.J. 282=6 L W. 42 - 41 I.C. 783; Bhait 
Singh V. Kaka. 1933 Lah. 849; Gulab- 
eband v Fiilbai, 33 B. 411; HaJnehand v. 
Audaito, 10 C. 1054; Rambbat v. Timmay- 
ya. 16 B. 673. 

(1) Srfnivasa v. Tbiruvenfcadatbatyan- 
gar. 25 M.L.J. 614=38 M. 556=23 I.C. 264; 

9 


Sundarabai v. SMvniiraynn, 32 B. 81 -.9 
Bom LR. 1.166. 

(wi) Bhagirathl v. Jokhu Ram, 32 A 
575=7 A.L.J. 667; Gopnlnlcrisbnnn v Ven- 
katanarnm, 23 M.L.J. 288 - .17 M. 273. 
Ranyancyaki v. Ramnnvja. 35 M. 728-_2l 
M.L.J. GOO: Srinivasa v. Tliirwengadath- 
atyangar, 25 M.L.J. 044 -38 M. 5.';G-35 
I.C. 264; Sundarabai v. Shiviiarayaii, 9 
Bom. LR. 1366- 32 B. 81. -Mitak. 1. 7; 
Debilal v. Nandkishore. 1 Pat. 266. 

(n) Siibbayya v. Ananln. 5.1 M. 84—30 
L.W. 923-1929 M. 580-57 M.L J. 826 
(F.B.). 

(o) Ramalinga v Narayana, 45 M. 489 
= 20 A.L.J. 839-24 Bom. L.R. 1209 -26 C. 
W.N. 329 - 43 M.L J. 428=49 I.A. 168=16 
L.W. 639-1922 P.C. 201-1922 M.W.N. 399. 
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'Hie widowed mother of a girl, who gave her away in marriage 
without consulting her husband’s father, is entitled to recover 
reasonable expenses of the marriage out of the joint property even 
though she does not show that her father-in-law or the other mem- 
bers of the joint family wrongly or improperly refused to perform 
the marriage. So also a daughter of a Sudra is entitled to have 
her marriage expenses paid out of the father’s estate in the hands 
of her step-mother, ‘'i' For the same reason, where the paternal 
relatives of the girl refuse to incur the expenses of her marriage, 
whereupon her maternal uncle who had also been legally appointed 
her guardian, effected the marriage bona fide, he is entitled to 
recoup himself from the estate of the girl’s father in the hands 
of his collaterals. The property of a Hindu passing into the 
hands of his collateral heirs after his death, is liable for the 
reasonable marriage expenses of the daughter of the last holder’s 
predeceased .son.^-'') In the case of the marriage of a sister, though 
the duty of giving her in marriage devolves upon the brother in 
the absence of the father or the grandfather, its expenses are 
chargeable only upon the paternal estate in his hands and his 
separate property is not liable for such expenses. 

66. Divorce and Dissolution . — “ Neither by sale nor desertion 
can a wife be released from her husband ’’ — Manu, ix-46. In the 
absence of a custom to the contrary there can be no divorce 
between a Hindu husband and his wife^**) who by their marriage 
had entered into a sacred and indissoluble union, and neither con- 
version, nor degradation, nor loss of caste, nor the violation of an 
agreement against polygamy, dissolves the marriage tie.*®) The 
Bombay High Court in Narayan v. Laving^'^'^ tabooes a custom 
as immoral which allows the wife to desert her husband at her 
pleasure and marry another without hLs consent, and doubts in 
Khemkor v. Umai Shankar^^^ the validity of even a custom which 
allows her to re-marry with the consent of her first husband. The 
same High Court also condemns as opposed to public policy a 


(p) Rangajuiyaki v. Ramanuja, 35 M. 
728 =21 M.I.J. G0=n l.C. 570. 

(q) Bajtayya v. Rukhamma. 4 l.C. 1069 
—IS M.L.J. 666. On this question sec also 
Arunachala Reddy v. Aninachala Reddy. 
10 l.C. 285 ; Sundrabai v. Shivnarayan, 32 
B 81=9 Bom. L.R. 1366. 

(r) Khan Chand v. Ravshan, 1932 L. 
129: Fulsing v. Ganesh, 14 N L.J. 84=1931 
N. 147. 

(s) Ram Labhaya v. Mt. mhal, 1931 A. 
327: See also Romcoomar v. Ichamoyl, 6 
C. 36. 

(t) Gopi Krishna v. Mst. Jaggo, 44 L. 
W. 84=1936 P.C. 198=71 M.L.J. 31=40 
C.W.N. 1007=38 Bom. L.K. 751-63 IJl. 


2!».5- 58 A. 397 1936 M.W.N. 652=1936 A. 
I,J 819 

(ti) Snnknralingam v. Subban, 17 M. 
479 ; Ku(fonu>e v. Jotee Ram, 3 Cal. 305. 

(w) R. V. Marimvthv, 4 M. 243: Ad- 
minislrator-Geneml of Madras v. Ananda- 
ehari, 9 M. 466: Subbaroya v. Kama- 
siramy, 23 M. 171: Pahhiam v. Chelliah 
Pillai, 46 M. 839=1924 M. 18=45 M.L.J. 
?0S (P.B.); Stiaram v. Aheree, 20 W.R. 
49 ; Government of Bombay v. Ganga. 4 

B. 330; In the molfer of Ram Kumari, 18 

C. 264; Nandi v. Crown, 1 Lah. 440. 

(w) 2 B. 140. 

(X) 10 Bom. H.C.R. 381. 
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custom allowing divorce as a matter of course on paj'ment of a 
small fine fixed by the caste. But the Madras High Court holds 
a custom valid which enables either spouse to divorce the other 
with the latter’s consent. <*) In Sankaralingam v. Suhban/^'f Collins 
C.J. and Parker J., observed “wo do not think that the case of 
Uji V. Hathi Lalu^"^ is in point, since the question there was 
whether the caste could .sanction a woman’s remarriage without a 
divorce, i.c., without a proceeding to which both husband and wife 
woi'c parties. Here the finding is that there has been a divorce 
according to the ciustom of the poitens in 'riimcvelly. 'The finding 
further is that divorce in this form is consistent with the ‘ original ’ 
customs of the potters, and, if this be so, the custom is sufficiently 
ancient We do not see that it is immoral, since it does not ignore 
marriage as a legal institution, but provides a special mode by 
which it may bo dissolved. The fact that thc^re is a money pay- 
ment docs not make the custom immoral, and among the inferior 
castes similar customs are known to prevail.” A review of the 
authorities on the question of custom .sanctioning remarriage of 
a woman during die life-time of the first hu.sband leads to the 
following position : a custom by which a woman can marry again 
during the life-time of the first husband without the first marriage 
being annulled by divorce or in .some manner recognised by caste 
usage as equivalent to divorce, as for instance abandonment by 
the first husband,^*” the mere wish of the woman against that of 
the husband being iasufficienl for this purpose, is void as an 
immoral one, because if a wife could leave her husband when- 
ever she pleased and without any forms or justification whatever, 
the marriage tic to which ordinarily a special sanctity is lent by 
the Hindu religion and sentiment, will have absolutely no force 
at all, and the intercourse of the sexes, in a caste in which such 
a state of society was allowed, would reduce its members to the 
level of the beasts of the field to the standing disgrace and morti- 
fication of a community which had boon very justifiably priding 
itself on its moral civilisation and culture. 


Though conversion does not ipso facto operate as a dissolu- 
tion of the marriage, yet under the Native Converts Marriage 
Dissolution Act, XXI of 1866, when one of the spouses becomes a 


convert to Christianity, and the 


(m) Keshav v. Candi, 39 B. 538=29 I.C. 
952=17 Bom. L.R. 584. 

(z) Sankaraltngnm v. Subban, 17 M. 479. 

(a) UJi V. Hathi, 7 B.H.C.R. 133. 

(b) Gopl Krishna v. Mst. Jaggo. 1936 
P.C. 198-58 A. 397 - 63 LA. 295 -44 L.W. 
84=1936 M.W.N. 652=1936 A.L.J. 819-71 
M.I,.J. 31=40 C.W.N. 1007=38 Bom. L.R. 
75J. 


other on that ground has been 


(r) Cednln Nnrayana, in re 36 L.W. 
237=1932 M.W.N. 1082-1932 M. 561; 
Budansa Rovther v. Fatma Bi. 26 M.L.J. 
260.=1914 M.W.N. 278=22 I.C. 697 : Uji v. 
Hathi, 7 Bom.H.C.R. 133; Reg. v. Bai Rupa, 
2 Bom. H.C.R. 117; Reg v. Karsan, 2 Bom, 
H.CR. 124. 
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refusing to live with the convert for a period of six months, the 
convert may apply to the Court to order the Hindu spouse to live 
with the convert or in the alteniativc to dissolve the marriage, and 
the Court after allowing the Hindu spouse a period oi one year 
after the hearing of the petition shall pass a decree dis.solving the 
marriage if the other spouse still refuses to live with the convert. 
After dissolution both the parties are at liberty to marry any other 
they like. In a case where the marriage has not been consummated, 
the mai-riage may bo dissolved even without allowing the above 
period of one year locus pcniteniiiv. As regards cases where 
both the spouses had become converts to Christianity and then 
one of them applied for divorce of the othir alleging one of the 
grounds for divorce mentioned in the Indian Divorce Act, the 
Madras High Court held that the Court had no juri.sdiclion to 
grant divorce under the Act on the ground that the Divorce Act 
applied only to monogamous marriages and not to Hindu 
marriages which are polygamous, while the Calcutta 
High Court took Ihe view that the Cmirt had juris- 
diction in the matter on (he ground that the circun^slanco that 
the petitioner was a Christian at the time of the petition was 
sufficient to give the Court jurisdiction under the Divoice Act in 
.spite of the marriage having been a Hindu marriage, f**' The 
ruling of the Madras High Court appears (o bo the coirect one in 
view of the fact that the jurisdiction of the English Courts to grant 
a divorce, which is the jurLsdiclion conferred on the Indian Courts 
by S. 7 of the Divorce Act, is confined only to cases of monogamous 
marriages and docs not extend to cases of polygamous mar- 
riages like those amongst the Hindus.'f> S. 7 of tlio Divorce Act 
'Iocs not seem to have been .specifically brought to the notice of the 
Court in Gohnrdhan’s ease. But the amendment to the Divorce Act 
introcluccd by Act X of 1912 has now brought the law in conformity 
with the view expressed by the Calcutta High Court. 

67. Marriages of Widows . — A Hindu widow, even apart from 
custom, can now contract a legal marriage under the Hindu 
Widows' Remarriage Act of 1856, and the person she remarries 
may t-von bo a person of her father’s goira, because by her first 
marriage, her father’s gotra had ceased to be hors,^®’ but she for- 
feits on such remarriage any right or interest which she may have 
in her former husband’s property, t'') But the remarriage docs not 


<d) Thapita Peter v Lnkxinni, 17 M 
?.75. 

(p) GohardJicn v Jagnilntnoni, 18 C. 

<f1 Brinkley v. Attorney-General, L.R. 
I.*; P.D. 76; Uyde v. Hyde. LR. 1 P. and 


D. 130. 

(ff) Radha Nath v. Shakfipado, 1936 A. 
624 1936 ALJ. 970; But spp Lachman v. 

BTardon, 8 A 143 ; Poorunmnl v. Toolsee, 
3 Afir.-i, 350. 

(It) S. 2 or the Act. 
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disable her from inheriting the property of her daughter. or her 
son.«) See S. 512. 

68. Statutory Marriages. — Special kinds of marriages author- 
ised by Statutes fall under four enactments. 

(1) Anancl Marriaop Act (VU of 1909). 'Phis Act validates 
the peculiar kinds of marriages of the Sikhs without Hindu rites 
about the validity of wliich there were formerly some doubts. 

(2) The Malabar Marriarie Act (VI of 1890). Malabar 
marriages known a-s Sambar.dhams are merely polyandrous sexual 
unions, on which no rights to propt'rty or inheritance are founded, 
terminable at the will of either party, subject at best to certain 
conventional restraints amoog the more respcclablo cla.sses such 
as money payment and the control the relations. By this Act, 
alliances which will be recogni.sed as valid marriages, with the 
usual incidents of guardian.ship, maintenance and the right to suc- 
ceed to either .spouse’s properly, are allowed to be contracted by 
the registration of the Sambandhams with the Marriage Registrars. 
(Tins Act is now repealed and replaced so far as Hindus following 
Marumakkathayam ^«^w are concerned by Mad. Act XXII of 1933. 
See Ch. XVII.) 

(3) The Hindu Widoiiis' Remarriafje A.ci. Under this Act, 
marriages of Hindu widows are legali.sed, the only restriction being 
that if the widow is a minor, her guardian's consent is nece.ssary for 
the marriage. But if the marriage does take place without his 
consent, his right to avoid the man'iage can be exercised only 
before consumnmtion, and in the absence of such avoidance the 
marriage will continue to be valid. 

THE HINDU WIDOWS’ REMARRIAGE ACT (XV OP 18.TO). 

Whereas it is known that, by the law as administered in the Civil Courts 
established in the territories in the possession and 

Preamble. under the Government of the East India Company, 

Hindu widows with certain exceptions are held to be, 
by reason of their having been once married, incapeble of contracting a second 
valid marriage, and the offspring of such widows by any second marriage fire 
held to be illegitimate and incapable of inheriting property ; and 

Whereas many Hindus believe that this imputed legal incapacity, although 
it is in accordance with established- custom, is not in accordance with a true 
interpretation of the precepts of their religion, and desire that the civil law 
administered by the Courts of Justice shall no longer prevent those Hindus 
who may bo so minded from adopting a different custom, in accordance with 
the dictates of their own conscience ; and 

O') B/ii/cii V. Keslwr, 1924 Bom. 360-26 
Bom. L.R. 235. 

(j) Basappa v. Rayava, 29 B. SlzrG 
Bom. L.R. 779 : iMkshmana v Siva, 28 M. 

425- 15 M.L.J. 245; Kundan v. Secretary of 


State, 7 L 513 1926 L. 673. 

(fc) Koraga v. Reg. 6 M. 374: Sxbbu 
Hegadi v Tongu. 4 M.H.C.R. 196. 

(I) See S. 67. 
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Whereas it is jiist to relieve all such Hindus from this legal incapacity of 
which they complain, and the removal of all legal obstacles to the marriage of 
Hindu widows will tend to the promotion of good morals and to the public 
welfare ; It is enacted as follows : — 


1. No marriage contracted between Hindus shall be invalid, and the issue 
of no such marriage shall be illegitimutc, by I'cason 
of the woman having been previously married ot 
betrothed to another person who was dead at the time 
of such marriage, any custom and any interpretation 
of Hindu Law to the contrary notwithstanding. 


Marriage of 
widows ICKallscd. 


2. All rights and interests which any widow may have in her deceased 
husband's property by way of maintenance, or by 
Rights ot widow In inheritance to her hasband nr to his lineal successors, 
deceased husband’s pro- or by virtue of any will or testamentary disposition 
perty to cease on her conferring upon her. without express permission to 
remarriage. remarry, only a limited interest in such properly, 

with no power of alienating the same, shall upon her 
reinarrhigc cease and determine ns if she had then died ; and the next heirs of 
her deceased husband, or other pcrsoius entitled to the property on her death, 
shall thereupon succeed to the same. 


Applicability of the Act. On the que.stion of the applicability of tlie Act 
in the case of remarriage of a Hindu widow by the custom of the caste allow- 
ing such a remarriage, there has been a divergence of judicial views, one 
view being that the forfeiture enacted by S. 2 applies even in .such a casc,f»»») 
while the contrary view is Uiat the forfeiture under the Act will come into 
operation only if remarriages of widows are under the provisions of the Act 
when there is no caste custom sanctioning tlie remarriage. (») But when the 
generality of the wording of S. 2 which embraces all Hindu widows, i.o., per- 
sons who become widows when they arc Hindus, is considered, it is diilicult to 
support the latter construction. S. 2 lays down as an express enactment appli- 
cable to all Hindu widows what was at the time of the enactment generally 
known to be the law, namely, that a remarrying widow ceased to have any 
interest in her former husband’s property and that the next heir of that hus- 
band should succeed to the same. After such an express enactment, express 
both in its deprivation and in its conferment, it is difficult to contend that 
any custom permitting a rcinarrymg widow to retain her former husband’s 
property was or could be saved. For the same reason, namely, that the Act 
applies in the case of remarriage of a widow who was a Hindu at the time she 
became a widow, it stands to sense that even where she remarries after be- 
coming a convert to some other religion, she forfeits the estate inherited by 
her fiom her Hindu husband (o> and the argument against forfeiture in such 
a case, namely, that the Act is inapplicable to the case of a remarriage of a 


(m) GaJapaHil v. Jeevammal, 30 I..W. 
.‘138=57 M.L.J. 2!:3 .1929 M. 765; Santttla 
V. BadastPari. 50 C. 727- 27 C. W.N. 669= 
1924 C. 98 Viiiaraohava v. Ponnammal, 
62 M.L.J. 131=1932 M. 120=1932 M.W.N. 
l‘,:57-34 L.W. 967; RagTiunatli v. Lafcshmi, 
59 B. 417. 37 Born L.R. 150=1935 B. 298; 
Munigayi v. Viramakali, 1 M. 226 ; 
Maiungint v. Ram Rutton, 19 C. 289 ; 
Rasul v Jehan. 22 C. 589; Vlthu v. 
Qovinda. 22 B. 321; Suraj v. Atar, 1 Pat 


706=1922 Pat. 378; Nawab v. Gauri. 1935 
Pat. 58. 

(n) Bhola Umar v. Mst. Kausilla. 55 A. 
24=1932 A.TiJ. 941-1932 A. 617 (F.B.); 
Gajadhar v. Mst. Sukhdei. 5 Luck. 689= 
1931 Oudh 107. 

(o) Rapkunath v. Lafcshmi, 59 B. 417=37 
Bom. L.R. 150=1935 B. 298; Villa v. Chata- 
kmdu. 41 M. 1078=35 M.L.J. 317=8 L.W. 
480=1918 M.W.N. 625; See contra In Abdul 
Aziz V. Nlrma. 35 A. 468=11 A.L.J. 678= 
20 I.C. 335 
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Hindu widow who ceased to be Hindu at the time of the remarriage overlooks 
the well-known principle of law that a Hindu widow does not cease to be the 
widow of her Hindu husband merely on account of her conversion. But she 
can, even after remarriage, succeed to the property of her son(P) or 
daughter(q) by the first marriage on the death of the ..on or daughter subse- 
quent to the remarriage, but she cannot succeed a*; a gotraja sapinda 
to the relations of her liisl husband, (r) It has also been held that an un- 
qualified gift to a widow from her father-in-law is not forfeited by her on her 
remarriage on the ground that such a gift is not one of the modes of the 
acquisition of rights and interests by a widow within the meaning of S. 2 of 
the Act(») 


Guardiansliip of chil- 
dren of deceased hus- 
band on the remarriage 
of his widow. 


3. On tlic remairiage of a Hindu widow, if neitlier the widow nor any 
other person has been expressly constituted by the 
will or testamentary disposition of the deceased hus- 
tid the guardum of his children, tlic father 
patciiidl grandfatlier or the mother or paternal 
grandmother of the deceased husband, or any 
male relative of the deceased husband, may petition the highest Court having 
original jurisdiction m civil cases in the place where the deceased husband was 
domiciled at the time of his death for the appointment of some proper person 
to be guardian of the said children, and thereupon it shall be lawful for the 
said Court, if it shall think fit, to appoint such guardian, who when appointed 
shall be entitled to have the care and custody of the said children, or any of 
them during their ininority, in the place of their mother; and in making such 
appointment the Court shall be guided, so far as may be, by the laws and 
rules in force touching Mic guardianship of children who have neither father 
nor mother : 


Provided tliat, when the said children have no property of their own 
sufiicient for their support and proper education whilst minors, no such 
appointment shall bo made otherwise than with the con.'«ent of the mother un- 
less the proposed guardian shall have given security for the support and pro- 
per education of the children whilst minors. 

1 Nothing in this Act contained shall be construed to render any widow 
Nothing in this Act death of any person leaving 

to icndcE any chlldlesa any property, is a childless widow, capable of inherit- 
wldow capable of In- jng tho whole or any share of such property, if before 
heciUng. passing of this Act, she would have been 

incapable of inheriting the .same by reason of her being a childless widow. 

5. Except as in the three preceding sections is provided, a widow shall not, 
by reason of her remarriage, forfeit any property or 
any right to which she would otherwise be entitled ; 
and every widow who has remarried shall have the 
same rights of inheritance as she would have had, 
had such marriage been her first marriage. 


Saving of rights of 
widow mariying, ex- 
cept as provided in 
sections 2 and 4. 


(p) Mt. Patti V. Nirdhan. 1924 Pat. 233; 
Bosoppa V. Rayava, 29 B. 91=6 Bom. L.R. 
779; Lakshmana v. Siva. 28 M. 425=15 M. 
L.J, 245; Kundan v. Secretary of State, 7 
Lab. 543=1926 L. 673. 

(q) B/iifcu v. Keahav, 26 Bom. L.B. 235= 


1924 B. 360. 

(r) Pranitoan v. Bai Bhikhi, 45 B. 1247 
=23 Bom. L.R. 553=1921 B. 57. 

(s) Seaha v. Venkamma, 47 M.L.J. 1= 
1924 M. 600=19 L.W. 510=1924 M.W.N. 1.55. 
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6. Whatever words spoken, cc'rcmonics pt'rformrd or engagements made 
on the marriage of a Hindu female who has not been 
previously married, are sudicient to constitute a valid 
Ccrcmonirs ronsti- marriage, shall have the same effect if spoken, per- 
tiitini; \.ilid marriaKc io ,,r made on the marriage of a Hindu widow ; 

have same elTect on , 

widow's marriage. marriage shall be declared invalid on the 

ground that such words, ceremonies or engagements 
arc inapplicable to the ease of a widow. 


7. If the widow rcmanyiiig is u minor whose marriage has not been con- 
summated, she shall not remarry without the consent 
Cimseiii to romur- of her father, or if she has no father, of her paternal 
riage ot minor widow. grandfather, or if she has no such grandfather, of her 
mother, or failing all these, of her elder brother or 
failing also brothers, of her next male relative. 


All persons knowingly abetting a marriage made contrary to 
Piinlhlinivnl for abet- the provisions of this section shall be liable 
ting marri.igc made to imprisonment for any term not exceeding 
ronlrar,v to this section. to line or to both. 

And all inarriagcs made contrary to the ptovLsions of this section may be 
declared void by a Court of I.iw . Provided, that in 
EfTcct of hucli nur- any question i-egarding the validity of a marriage 
riage Proviso. made contrary to the provision.s of this section, such 

consent as is nforos.nd shall be presumed until the 
contrary is proved, and that no such marriage shall bo declr>red void after it 
has been consummated. 


In the case of a widow who t.s oJ full age, 
has been cons iinmaled, her 
Consent to remor- sufficient consent to 

riage of m.ijor widow. lawful and valid. 


or wliu.si> marriage 
own consent shall 
constitute her re- 


Notes. There can be no valid marriage without a substantial perfonn- 
anc'C of the requisite religious riles. tO 


(4) The Special Marriage Act (III of 1872), Under this Act 
a marriage which is of a purely civil nature without the accom- 
paniment of any of the religious rites lakes place before a Registrar 
of Marriages by the parties subscribing. themselves to a declaration 
that neither of them professes the Christian, Jewish, Hindu, 
Mahomedan, Parsi or the Jain religion. But the circumstance that 
two Hindus are married under this Act docs not make them cease 
to be Hindus for purposes of their other rights and obligations 
under the Hindu Law,<“^ excepting those expressly affected by the 
Act itself. 

The Special Marriage Amendment Act of 1923. This Act 
dispenses in the case of Hindus, Buddhists, Sikhs and Jains, with 
the necessity for a declaration required by the main Act of 1872 
and effects important changes in the i)arties’ status and rights under 
the Hindu Law.(®l 

~(f) Paday^~Ammcii^ M. 1069 1923 C. 2G5-.2e C.W.N. 799. 

(u) Jnanendra Nath Ray, tn ra 49 C. (v) See S. 50. 
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THE SPECIAL MARRIAGE ACT (III OF 1872). 

As amended by Act XXX of 1923. 

Whereas it is expedient to provide a form of marriage for persons who do 
not profess the Christian, Jewish, Hindu, Muham- 
Prramble. inadan, Parsi, Buddhist, Sikh oi* Jaina religion, [and 

for persons who profess the Hindu, Buddhist, Sikh or 
Jaina religion] and to legalise certain marriages the validity of which is 
doubtful ; It is hereby enacted as follows : -- 

1. This Act extentN It the whuh' of British India. [Commenceiuent.] 

laeai extent. by the Refu-alinff Art, 1874 (XVI of 187 i). 

2. Marriages may bo colubratod under this Act between persons neither 

of wh->m professes the Christian or the Jewish, or the 
whirh maiTlascs under Hindu or the Muhammadan, or the Parsi or the Bud- 

Act may be rcicbralcd. didst . c»r th“ Sikh or the Jaina religion, [or between 

person.*.- each of whom professes one or other of the 
following religion.s, that is to say the Hinilii. Buddhist, Sikh, or .Taina religion] 
upon the following conditions ; - - 

(1) neither party must, a* the time of the inairiagc, have a husband or 
wife living ; 

(2) the man mu..t have completed his age of eighteen years, and the 
woman her age .of fourteen yeans, according to the Gregorian calendar; 

(3) each party must, if he or she has not completed the ago of twenty-one 
years, have obtained the »’onsc*nt of his or her father or guardiati to the 
marriage ; 

(4) the parties must not bo relateil to each other in any degree of con- 
sanguinity or afTinity which would, according to any law to which cither of 
them is subject, render a marriage between them illegal. 

1st Proviso. — No such law or custom, other than one relating to consan- 
guinity or afiinity, shall prevent them from marrying. 

2nd Proviso. — ^No law or custom as to consanguinity shall prevent them 
from marrying, unless a relationship can be traced between the parties through 
some common ancestor, who stands to each of them in a nearer relationship 
than that of great-great-grandfather or great-great-grandmotlier, or unless 
one of the parties is the lineal ancestor, or the brother or sister of some lineal 
ancestor, of the other. 

• • • • 

4. When a marriage is intendcMl to be solemnized imdcr this 
One of the parties to Act one of the parties must give notice in 
Intended marriage to writing to the Registrar before whom it is to be 
give notice to Regis- solemnized. 


11. The marriage shall be solemnized in the presence of the Registrar and 
Marriage how to be three witnesses who signed the declaration. It 

TrnlrmniT rd ^ solemnized in any form, provided that each 

party says to the other, in the presence and the hear- 
ing of the Registrar and witnesses, “I, [A], take thee, [B], to be my lawful 
wife (or husband)." 


10 



74 


HINDU LAW 


[CHAP, m 


13. When the marriage has been solemnized, the Registrar shall enter a 
certihcate thereof in a book to be kept by him for 
Certlflcalc of mar- that pui'pose and to be called the “Marriage Ccrtifl- 
cate Book under Act III of 1872,” in the fom given 
in the third schedule to this Act, and such certiricate 
shall be signed by the parties to the marriage and the three witnesses. 


1.5. Every person who, being at the time married, procures a marriage of 
himself to be solemnized under this Act, shall be 
pc^n' mar^in^^ain deemed to have committed an oiTence under section 
under Act. section 495 of the Indian Penal Code, as the 

case may be ; and the marriage so solemnized is void. 

16. Every person married under this Act who, during the lifetime of his 

or her wife or husband, contracts any other marriage> 
Punishment of blzamy. shall be subject to the penalties provided in sections 
494 and 495 of the Indian Penal Code for the offence 
of marrying again during the life-time of a husband or wife, whatever may 
be the religion which he or she professed at the time of such second marriage. 

17. The Indian Divorce Act shall apply to all marriages contracted under 

Indian Divorce Act marriage may be declared null 

to apply. or dissolved in the manner therein provided, and for 

the causes therein mentioned, or on the ground that 
it contravenes some one or more of the conditions prescribed in clause (1), 
(2), (3) or (4) of section 2 of this Act. 

18. The issue of marriages solemnized under this Act shall, if they marry 

. , . ^ . under this Act, be deemed to be subject to the law 

I^aw to apply to Issue . . ... , . 

of marriages under Act. which their fatlicrs were subject as to the prohi- 
bition of marriages by reason of consanguinity and 
aflinity, and the provisos to section 2 of this Act shall apply to them. 

19. Nothing in this Act contained shall affect the validity of any inarrri- 

age not solemnized under its provisions, nor .shall *this 
. 1 *^ ^ deemed directly or indirectly lo affect the 

® validity of any mode of contracting marriage ; but, if 

the validity of any such mode .shall hereafter come 
into question before any Court, such question shall be decided as if this Act 
had not been pa.ssed. 


than under Act. 


22. The marriage under this Act of any member of an un- 

Eltect of certain mar- divided family who professes the Hindu, Bud- 

rlages on coparcenary, dhist, Sikh or Jaina religion shall be deemed to 

effect his severance from such family. 

23. A person professing the Hindu. Buddhist, Sikh or Jaina religion who 

marries under this Act shall have the same rights and 
be subject to the same disabilities in regard to any 
right of succession to any property as a person to 
whom the Caste Disabilities Removal Act, 1850, 
applies : 

Provided that nothing in this section shall confer on any person any right 
to any religious office or service, or to the management of any religious or 
charitable trust, 


In certain cases 
marriage under Act. 
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24. Succession to the property of any person professing the Hindu, Bud- 

„ , , dhist, Sikh or Jaina religion, who marries under this 

Succession to the ’ . , u 

property of parties to the property of the issue of such marri- 

marrlcd under Art. age, shall be regulated by thi provisions of the 
Indian Succession Act, 1865. 

25. No person professing the Hindu, Buddhi.^l, Sikh or Jaina 
Person marrying iin- religion who marries under this Act shall have 

der Act not to have any right of adoption, 
right of adoption. 

26. When u pcson profe.ssiiig the Hindu, Buddhist, Sikh or 

Adoption by father Act, 

of person marrying father shall, if he lias no other son living, have 

under Act. light adopt uiiolher person as a son under the 

to which lie is subject 





CHAPTER IV. 


SONSHIP AND LEGITIMACY 

“Endless are the heavenly regions for those having sons, but a sonless 
man has no heavenly region.”~-Vasishta. 

“ A Brahmin by birth is a debtor in three ways : to the rishis for reading 
their sacred books, to the Gods for performing sacrifices and to the paternal 
ancestors for progeny : he is free from these debts, if he has a son, performs 
these sacrifices and studies the sacred books” — Revelation. 

69. Kinds of sons. — Sons now recognised arc of three kinds, 
(i) Aurasa or legitimate son, (ii) Dasiputra or illegitimate son and 
(iii) Dattaka or adopted son. Legitimate son is one born to a 
person of his legally married wife, illegitimate son is one born to 
him of a woman kept by him and an adopted son is one taken in 
adoption either by him or for him as his son. In ancient days, 
when society was very much unsettled tind the sexual relationship 
between men and women was very loose, all kinds of sons, some 
of whom were not the son.s of the father and others not oven bom 
to his wife, were recognised for the protection of his own house 
and land which, in the absence of men superior in strength and 
number, were often threatened with deprivation l)y his neighbours. 
Hence we find in primitive society the following kinds of sons 
being recognised as lawfully belonging to a Hindu : (i) Aurasa or 
legitimate son, (ii) Putrikaputra or the son of an appointed 
daughter, (iii) Kshetraja or the son begotten on the wife by 
another, (iv) Gudaja or the son born to the wife by secret inter- 
course with another, (v) Kanina or the son of an unmarried woman 
passing on to her husband on her marriage, (vi) Sahotha, the son 
of a pregnant bride, (vii) Paunarbhava or the son by a twice 
married woman, (viii) Nisheda or (ho son by a Sudra woman, 
(ix) Parasava or the son by a concubine, (x) Dattaka or the 
adopted son, (xi) Kritrima or the son made, (xii) Krita or the son 
bought, (xiii) Apavidda or the son abandoned by his own parents 
and (xiv) Swayamdattaka or the son self-given. 

But with the settlement of the society to peace and order and 
the recognition and enforcement by some superior power of the 
mutual rights of the people, the idea of family relationship received 
a better refinement and definition, and all the sons excepting the 
Aurasa, the Dattaka and the son by a permanently and exclusively 
kept concubine (Dasiputra) have become obsolete. But the 
Putrikaputra form of adoption, perfectly natural and consistent 
with the feelings of affection which a Hindu has towards his 

(a) Mayne, pp. 80-82— Yagnyavalkya, li. 128-132. 
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daughter’s son, is still prevalent in Malabar, though in other parts 
of India it has become obsolete. 

70. Maintenance. — Every child whether legit mate or illegiti- 
mate is entitled to be maintained by his father or his estate^**) with 
this qualification that an illegitimate son must b. obedient to the 
head of the family, and when governed by the Dayabhaga school 
he is not entitled to such maintenance after he attains majority, 
though under the Mitak-ihara he is entitled to it for his Iife.<®> 
The claim of an illegit’e-alo .son to maintenance is not affected by 
the son being born of a c:...sual‘t' nr an adulterous intercourse. 
But it is purely personal to him ..nd is not heritable. 'flie 
amount of maintenanci* is dependent upon the circumstances of 
each case and should be awarded on n liberal scale and not merely 
as a compassionate allowance/^) though in no case should it exceed 
the income of the share which ho would receive as a dasiputra.^'* 
See also S. 212. 

71. Illegitimate son’s heritable capacity. — An illegitimate son 
is entitled only to maintenance and takes no part in the inheritance 
in the tlirco regenerate castes. But amongst Sudras, if the 
illegitimate son is born to a permanently and exclusively kept 
concubino^'^ who is not a non-Hindu and does not belong to a 
higher caste"*' and ho is mit the olfspring of an incestuous or 
an adulterous intercouz'sc with a married woman, He gets a 


(b) Chvolurfia v. Sahvb PurhuUtd, 7 M. 

J A 1«: lio'ilian Hhioh v Balwant Singh, 
22 A. 191 27 :A. .'U.4 C.W.N. 333 -2 

Bom L.R. 529 (PC): V<'ll(iij/«j>iw v Nata- 
rajun, 50 M. 31(1 25 L W. 493 52 

220 -1027 M. 386 iinci in .55 M. 1. (P.C ) -58 
I A. 402 -1931 PC. 29-1 1031 M.W N. 848- 
.15 C.WN. 1278-61 M.U.J. .522 .14 L-W. 
589 .1931 A.L.J. 1123 - :)3 Boni. LR. 1.526. 

(c) Hargobind v. Dliaram Singh, 6 A. 
329 (P.C.) 

(d) VcUaiyaiipa v. Nai-arajan, 50 M. 340 
-25 L.W. 493 -52 M.L.J. 229-1927 M. 386; 
Nihnoncij v. Banediur, 4 C. 91. 

(c) Kuppa V. Singaravelu, 8 M. 325. 
(/) MuUvswiimi v Vcnkalasioara. 12 
M.I.A. 203. 

(g) Bahi v. Govind, 1 B. 97; Viroro- 
muihi V. Singaravelu, 1 M. 306; Miitttt- 
swamy v. Venlciitaswara, 12 M.I.A. 203: 
Kuppa V. Singaravelu, 8 M. 325; Ven- 
katachella v. Farvatham, 8 M.II.C.R. 134; 
Subramania v. Voln, 34 M. 68-5 I.C. 919— 
20 M.L.J. 350-1910 M.W.N. 138. 

(7i) Roshan Singh v. Balwant Singh, 22 
A. 191-27 LA. 51=4 C.W.N. 353r_2 Bom. 
L.R. 529 (P.C.). 

(i) Rathinasabapathy v. Copala, 56 M. 
L.J. 673=1929 M. 545=29 L.W. 696. 

(j) Chamava v. traya, 33 Bom. L.K. 
1082=1931 B. 492. 


(le) Roshon Singh v. Balwant Singh. 22 

A. 191-27 I A. 51 4 C.W.N. :i5.1-2 Bom. 

LR 529 (P.C.); ChiioduTya v. Snliub Pur- 
hnlad, 7 M. 1 A. 18, Mit 1-12-3. 

(l) Soundanirnjin v. ArunachaJam, 39 

M. 136 2 L.W. 1247 29 M L 3. 793.-33 I C. 
858 (1916) 1 M.W.N 31 (P.B ); Rojonf v. 

miai, 48 C. 643-1921 C. 820 -25 C.WN. 
133 (FB). 

(m) Sitaram v Canpat, 1923 B. 384=25 
Bom. LR. 429; Lingappa v Esudasan, 27 
M. 13. 

(n) Ramachandra v. Ilanamnaik, 193G 

B. 1-60 B. 75 -37 Bom. L.R. 920; Datli 
Parisi V. Banparu, 4 M.H C. R. 204. 

(o) DatU Parisi v. Bangaru, 4 M.U.C.R 
204; Soimdararajan v. Arunaehalam, 39 M. 
136=2 L.W. 1247=29 M.L.J. 793=33 I.C. 858 
= (1916) 1 M.W.N. 31 (F.B.): Rajani v. 
Wtt«. 48 C. 643-1929 C. 820=25 C.W.N. 
433 (F.B.). 

(p) Rajani v. Nitai, 48 C. 643 -1921 C. 
820=25 C.W.N. 433 (F.B.); Rahi v. Govind, 
1 B. 97; Soundararajan v. ArunacluUam, 
39 M. 1.16-2 L.W. 1247:-29 MLJ. 793-= 
33 I.C. 858 -(1916) 1 M.W.N. 31 (FB.): 
Annayan v. Chinnan, 20 M.L.J. 355=3;> 
M. 366=5 I.C. 84; Dolip v. Ganpat. 8 A. 
387; PicAai v. Gopal. 1921 M. 647=15 L.W. 
l.'_42 ML.J. 276. 
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heritable capacity in respect of his Sudra putative father’s estate. 
‘‘ The limitation as to her being an exclusive and continuous con- 
cubine is not to be found in the texts and appears to have been 
imposed by the Courts as necessary to secure due evidence of the 
paternity, just as the further restriction that the connection must 
not have been incestuous or adulterous was imposed on general 
grounds of morality.” If ho is the issue of an illegal connection 
with a married woman, even the consent of her husband would not 
confer on the illegitimate son a heritable capacity, though he will 
be entitled to maintenance against the putative father or his 
estate, The same will be the position even if the woman’s 
husband had left her without providing for her maintenance, or 
was indifferent to her living with her paramour, since her husband’s 
conduct cannot be construed as amounting to a valid divorce of the 
wife so as to make her connection with her paramour other than 
adulterous, But if the connection, though adulterous at the 
beginning, ceased to be adultei-ous at the time the illegitimate son 
was conceived, by the woman losing her hu.sband, his heritable 
capacity is not affected, nor is it affected by the fact that sub- 
sequent to his birth, his mother led a promiscuous life and did not 
continue as the exclusively kept concubine of his putative father, 
the reason being that once* he gets a heritable right with reference 
to his putative father’.s propci’ly, it cannot be defeated by the con- 
duct of his mother over which he ean have no control. The onus 
of proving that the illogitiniato son is the offspring of an incestuous 
or adult ei'ou.s connection is on the person pleading it.'"' The right 
of an ilh'gitimale .son to inherit to his father is a transmissible and 
not a pui-ely personal one and hence in a competition between a 
divided brother of the putative father and a son of an illegitimate 
.son who had predeceased the putative father, the latter will exclude 
the former.'*’' It is however submitted that the illegitimate son’s 
heritable right is transmissible only to his legitimate male issue. 
This position was advei’led to but not decided by Bhashyam 
Ayyangar J. in Ravialiiiga v. Pavodai'®' where he observed as 
follows : — 

" The principles, therefore, applicable to the succession of sons and 
grand.sons of legitimate sons, may by analogy be applied to the sons and 
grandsons of an illegitimate son, viz., Uial they should be considered capa- 
ble of representing the illegitiinntc son and in case he dies before his father, 
of taking the share which would have fallen to him if he had not so died. 
This is the view maintained by Messrs. West and Buhler in their treatisr 


(q) Vidia&ai v. Pnadn, 28 Bom. LR. 
1^95- 96 I.C. 358. 1926 B. 301. 

(r) Subramania v. Vain, .14 M. 68j=5 
I.C. 919-20 M.L.J. 350-1910 M.W.N. 138. 

(s) Slicononilan v- Pmnsinoli, 64 I.C 
897-1922 N. 244. 


(t) Ttikaram Krishna v. Dinkar, 33 
Bom. L.R. 289=1931 B. 221. 

(«) Palani v. Kuppuaami, 13 L.W. 511— 
1921 M. 291. 

< 0 ) Ramalinua v. Pavadai. 25 M. 519=: 
11 M.L.J. 399. 
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on Hindu Law (3rd Edition, pages 72, 82, 83, 390) and also by Mr. Jolly in 
his work on Hindu L.-iw (piigcs 185, 186), and I fully concur in that opinion. 
Tlie expression ‘legiliinalo son’ son of a wedded v.-Ifc) in the text of 

Mitakshara which entitles an illegitimate son to a hah share when there 
are legitimate sons, evidei'tly includes a grandson and great-grancLsoa and 
similarly the expression ‘ illegitimate son ’ (i.c., a sor ivgottcn by a Sudra 
on a female slave) occni ring in the same text, applies no' t iily to the 
illegitimate son, but also to the grand.son and gi cat-grandson lj> the illegiti- 
mate son, at any rate when they are Ills i>'gitiinatc dcsci'iidants. It may be 
doubtful whether the i ^cg'iimate iss-.c of the illi'gitimate son can, on the 
principle of jiin represeniniinnit. rep O'^nl the illegitunate sen, if before the 
inheritance opened, the hdter predeccasof, his father. But it Is unncce.wsary 
to consider that question .-i.s the respi/i.rlent is the legitimate son of his 
father.” 


Both the text.s of the Miluhshara and the Dayabhaj-'a liiy down 
the heritable capacity of a son begotten by a Siidra on a Dasi 
(Mitak. i — 12 — 1, 2; Dayabhaga ix — 29). After the abolition of 
slavery in Indi.-., Dasipnlra in the strict sen.so of the lonn, i.e., the 
son of a female .slave, cannot exist. Though the word Dasi means 
ordinarily a slave girl, it also means a Sudra woman,'”’' and the 
term Dasiputra used in the texts means an illegitimate son who is 
the IS.SUO of a poi-manont mistress as distinguished from the olTspring 
of a casual connection.**' But the permanent mistress must bo a 
Hindu and not a non-Hindu for bringing her sen under the descrip- 
tion of Dasip^itra/^"' though .she may bo a widow. '■> or rme between 
whom and the putative fsither no valid marriage could have taken 
place owing to Ihoir being within the prohibited degrees of 
relationship But tVio illegitimate son’s right to inherit does not 
arise when his putative father dies joint with his coliatcrals and 
leaving no separate properly of his own. When the putative father 
dies undivided from his brothers or other collateral relations, his 
illegitimate son is not entitled to claim any right in the joint pro- 
perly except that of maintenance, though he is enlillcd to claim the 
right of inheritance in respect of the father’s separate property. 
Besides, any relationship between a Sudra male and a Brah- 
min female, whether it purports to be a relationship by so-called 


<w) Sonndaramjan v. Arunachalam, 39 
M. t,.W 1247-29 M.L.J 793 -33 I.C. 

8SS (1916) ] MWN. .31 (F.B ); Bajani 
V. mtai, 48 C. G43 ^1921 C. 820- -25 C.W.N. 
433 (F.B.) 

(X) Ganpabai v. Bandu, 40 B. 369= 
18 Bom L.R. 70-32 I.C. 986 ; Bam Kali v. 
Jamma, 30 A. 508 - 5 A.L J. 629; Bajani v. 
Wilflf, 48 C. 643 1921 C. 820-25 C.W.N. 433 
(F.B.) ; Sonndurtirajan v. Arunachalam, 39 
M. 136=2 L.W. 1247 -29 M.L.J. 793 -33 I.C. 
638- (1916) 1 M.W.N. 31 (F.B.). 

(y) Lingappa v. Estidasan. 27 M. 13; 
Sitaram v. Ganpat, 25 Bom. L.R. 429=1923 
B. 384. 


(g) Canyabai v. Bandv, 40 B. 369-.32 
I.C. 986-18 Bom. LR 70. 

(a) Bajani v. Nitai, 48 C. 643--1921 C. 
820—25 C.W.N. 433 (FB.); Sanndararajan 
V. Arunachalam. 39 M. 136 --Z L.W. 1247 - 
?9 M.L.J. 793 - .33 I.C. 858 ^(1916) 1 M.W.N. 
31 (r.B.). 

(b) Vellaiyappa v. Natarajan. 50 M. 
340 ---25 L.W. 493 --52 M.L.J. 229--1927 M. 
386; alTlrmcd in Veliaiyappa v. Natarajan, 
55 M. 1- 34 L W. .589-1931 P.C. 294 -58 
I.A. 402 -^35 C.W.N. 1278=33 Bom. L.R. 
1526-1931 M.W.N. 848=1931 A.L.J. 1123= 
61 M.L.J. 522 (P.C.). 
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marriage, or a stale of concubinage, is not recognised by Hindu 
Law ; children begotten by such couples are regarded as chandalas 
and outcastc and are not dasipuiras, and hence they cannot claim 
any right to a share in the property of their father.*®) In 
Vellaiyappa v. IVatarajan,***) on a consideration of the texts and the 
cases on the subject of the illegitimate son’s right against the estate 
of Ihe putative father, their Lordships of the Privy Council 
expressed their opinion “that the illegitimate son of a Sudra by 
a continuous concubine has the status of a son. and that he is a 
member of the family ; that the share of inheritance given to him 
is not merely in lieu of maintenance, but in recognition of his status 
as a son ; that where the father has left no separate property and 
no legitimate .son, but was joint with his collaterals, as in the 
prc.sent case, the illegitimate son is not entitled to demand a parti- 
tion of the joint properly in their hand.s, but ho i.s entitled as a 
member of the family to maintenance out of that property ; that his 
position in this respect is analogous to that of widows and dis- 
qualified heirs to whom the law allows maintenance because of 
their exclu.sion from inheritance and from a share on partition, and 
that the Court may, as in their case, award not only future but 
also pa.st maintenance, so far as it is not barred by the 
law of limitation, and may direct the same to bt; secured by a charge 
on the joint family property. Their Lordships express no opinion 
as to whether the illegitimate son would have any rights of main- 
tenance out of the joint family properly, if the father left separate 
property or if such property was not sufficient for his main- 
tenance.” 


72. Extent of his heritable right.— Where a Sudra dies leaving 
behind him only an illegitimate son and neither an aurasa son, nor 
a widow, nor his daughter or daughter’s son, the illegitimate son 
is entitled to succeed to the whole estate of his putative father.*®) 
But if any of them exi.sts he would be entitled only to of what 
he would have taken had he been legitimate, *t) and hence on the 
death of the putative father, the illegitimate son is entitled to % 
of the estate as against one aurasa son, Yu as against two aurasa 
sons, as against the widow, *^) as against a legitimate daughter, 
as against the daughter’s son.*<') He can also enforce his right 
to inherit against the legitimate son who is in possession of the 


(c> Ramachandra v. Hanamnaik, 1936 
B. 1.-60 B. 75 -37 Bom. L.R. 920; Datti 
Parbt V. Bangaru, 4 M.H.G.R. 204; 
See also Rnojl Rupa v. Kunjalal, 54 B. 
455 -57 I. A. 177--;1930 P.C. 163=^34 C.W.N. 
627 -32 Bom. L.R. 808=58 M.L.J. 720= 
32 L.W. 1. 

(d) 58 I.A. 402=55 M. 1=35 C.W.N. 
1278=33 Bom. L.R. 1526=1931 AJj.J. 1123 


=61 M.L.J. 522-1931 MW.N. 848=34~M.L. 
W. 589=1931 P.C. 294. 

(e) SaratuH v. Mannu, 2 A. 134. 

(/) Kamvlammttl v. Viawanathaswami, 
46 M. 167=17 L.W. 298=44 M.L.J. 465=50 
IJL. 32=25 Bom. L.R. 577=27 C.W.N. 1021 
=1923 P.C. 8. 

(O) Parvathi y. Thirumoloi, 10 M. 334. 
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properties, and the latter cannot resist his claim on the ground 
that the property was ancestral property even in the hands of the 
deceased father/'*) In the application of this rule, the fact that 
there are two or more widows or daughters or tlaughter’s sons 
would not make any diflerence as regards the share that the illegi- 
timate son takes, for in all these cases he wouh'i re treated as an 
aurasa son for puiposes of computation of his share and would 
be given of whal he would be geiting on that footing, namely 
Vi of the whole. Th’s principle ‘s t<i be applied even when sub- 
sequent to a partition hotween the illegitimate son and the legiti- 
male son in which a shatc is given to their father’s widow, the 
widow dies and the property revei-fs to the husband’s sons, and 
the illegitimate son is then entitled to claim his share in the 
property thus reverting, along with the legitimate sons.^') But 
in competition with an adopted son, though the adopted son’s 
rights arc inferior to those of an anrasa son, the adopted son him- 
self would be treated as an nura.sa son and the illegitimate son 
would bo given only Vi and the adopted son ^ i of the estate and 
the fact that the adoption was made subsequent to the birth of an 
illegitimate son does not affect the question/b 

73. Inheritance to Mother.— -An illegitimate son is entitled 
fo i'lliorit to his mother in respect of her Stridhnna property.*''' 

74. Collateral Succession. — An illegitimate son, though 
entitled to .succeed to his parents, cannot claim to succeed to his 
fatlier’s collaterals. Hi.s right to inherit is derived from special 
texts and cannot be extended beyond what is prescribed by those 
texts.*') Hence he is not entitled to inherit to the ancestors or 
descendants*”*) or collaterals of his putative father. *”*■'*) Nor is ho 
entitled to claim his father’s share in the joint family properly 
when the father dies undivided from his own brothers or collaterals, 
the reason being that on the father’s death undivided his colla- 
terals get hi.s share by the operation of the rule of survivorship.*"' 
I?i Ramalinga v. Pawadai,*”) Bhashyam Ayangar, J. defined the 
rights of an illegitimate son as follows : — 

(h) Karuppannan v. Bulokam, 23 M. 16. 'm) ZIpru v. Bomlya, 23 Bom. L R. 1195 

(}) Bhagwaniraa v. Ptmjaram, 1938 46 B. 424-1933 B. 176. 

PT. 1. (m~tt) Ayiswaryanandaji v. Sivtiji, 49 

fi) Maharajah of Kolhapnr V. Svndantm M.U.J .168-19 M. 116-1926 M. 84; Raj 
Ayyar, 48 M. 1-1925 M. 497. Fatah v. Baldeo. 3 Uuck. 416-1928 O. 233. 

(Jc) Canya v. Ghanita, I A. 46 (F.B.); In) Vellatyappa Chctli v. Natarajan, 
Biralal v. TripMTa, 40 C. 650-.19 I.C. 129 IS M. 1-34 L.W. 589.1931 P.C. 294-61 

- 17 C.W.N. 679; Maynn Bat v. Vttaram, MU.J. .■>22 -58 I.A 402 -35 C.W.N. 1278— 

2 M.H.C.R. 196; See S. 508. 53 Bom. UR 1.126^1931 A.L.J. 112.1--1931 

fl) Krishnayvan v. Muthnsami, 7 M. M.WN. 848; Nagarathnammal v. Chinnu 
407 : Dharma v. SaMiaram. 44 B. 185-55 Sah, .13 M.U.J. 861^1928 M. 127-1927 M. 

I.C. 306- 22 Bom. L.n. 52; Ramalinga v. W.N. 7.10; Rathirtasabapathy v. Gopala, 

Pavadai, 25 M. 519 -11 M.U.J. 399; Shome 1929 M. 545-29 U.W. 696=56 M.U.J. 673. 
Shankar v. Rajenoar, 21 A. 99; Copal v. (o) 25 M 519-11 M.U.J. 399. 

Eroja. 34 C.W.N. 944=1931 C. 105, 

u 
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“ The author of the Mitakshai-a dcHncs the rights of nn illegitimate son in 
chapter I, section xii. He lay.s down that a son begotten by a Sudra on a 
female slave can l>e niven a share by the father's choice ; but that after the 
death of the father leaving legitimate male issue, thi'y must allow their 
illegitimate hrolhei half a share'. But if the father died without leaving legiti- 
mate male issue but leaving a daughter nr daughter's son. the illegitimate 
•son lake.s half a share along with the daughter or daughter's .son as the case 
may be. But in default of a daughter or daughter's son the illegilimale son 
take.! the whole estate. 

The rights of .an illegitim.ite ^im in the paternal est,il«> when llio lather ha.'- 
died a sepal ated householder have now been clearly defined by jiiilici.il deci- 
sions. If the father left legitimate sons, the illegilimati' son is a eo-sharer 
with them, the extent of his share being ime-luilf of what ii would be if he 
were a Icgilirnalc son. and he ran enforce a partiiion of his share [Tlifnit/ain 
nilai V. Sv]t]>a PiUai<P> and Kut iipimnnan Chciti v. Bulokani 
though he cannot, like a legitimate son. claim ii shaie as against his father, 
during the father’s lifetime, even in resix'Cl of ancestral propeity. If the 
father left a widow, daughter or daughter’s son. hut no legiiim.iti' male issue, 
the illegilimale son succeeds as a co-heir with the widow, daughter or 
daughter’s son as the case may lie. and as sole heir Lr default of anv other 
heir down to a daughter’s son. It is also loloiabl.x well established that an 
illcgilimato son. though ho may succeed as heir to hii pntcinal and matcrn.'il 
e.slale, has no claim to inherit to collaterals iMioiar Slunikpr Rajrndrn Vnrerr 
V. liajesnr Straiin Jangani*’''* and Krishr itnja-i v Miiitvsniiu >i) 

75. Succession to iHcifilimule sou. — ^’rhert' i.s lu'nlubli' blood 
between the illegitimate .«;on and hi.s putative bitber and the laltef 
can, therefore, .succeed lo the former among Ibe Siidra.s. But 
as the illegitimate son does no! inherit lo the legitimate son of a 
Sudrn. it cannot bo that the legitimate .son ean inhoril lo the 
illegilimatc son. Hence oven Ihe sou of (he legitimate son or 
any other collateral cannot inherit lo the illegilimale .'.on. •''' But 
where a woman has two illegitimate children, a .son and a daughter, 
the latter is entitled to succeed to the son as his si.stcr, though born 
of adulterous intercourse.'"’' So also the mother of the illegitimate 
son is entitled to siieeeed to liini, as .such succession is not only in 
con.sonance with the scheme of the Milak-shara law but is also in 
accordance with the principles of justice, equity and good consci- 
ence. 


76. Ulcgitimate son and impartible estate. — In the ca.se of suc- 
ce.ssion to an impartible estate an illegitimate son is excluded by the 


<p) 12 M. 401. 

!(/) 23 M. Ill 
(>■) 21 A SCI 
in 7 M. 407. 

<l) Subramania v Hathnarelu. 41 M. 
44-fi T, W 143-3.'l MLJ. 221 1917 M.W.N. 
088 42 I C 556. (FBI. 

(ill Zipnt V. Bomtya, 46 B. 424=23 
Bom. LR 1195 1922 B 176. 


(r) Zipru v. Bomtya, 46 B. 424 23 Bom. 
I.R. 1195 1922 B 176; Maharnja of Kolha- 
imr V Siivflaram Avmr. 48 M. 1 .1925 M. 
497 

(w) Dattatraya v. Ti/latha BeiJa, 19.14 B. 
36 3.5 Bom. LR. 1131 -.58 B. 119. 

(t) JayrimnUi v. Slier Btthadur. 57 A. 
85 1935 A.L.J 150=1935 A. .329. 
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widow of the last holder,**'^ but if a legitimate son who had suc- 
ceeded his father to an impartible estate had been living jointly 
with his illegitimate brother, then the illegitimate in-nthi'r would 
succeed to the estate on the death of the legitimate brother without 
male issue. 


77. Right to Partition . — “The sou becjolten h/y a Sndra of a 
jenude slaoe (Ddsipxtra) ohlaius a hi/ the father’s rhoicc. 

But after the father's I'eat'i lenvimi anrusu sons, let lh.ese allow the 
Dasipntra half of an H'.fusa son's sh-.H'’” Milak. 1-12-2. 

An illegitimate .son is c>:ililled milv to .'iiintenance in the twice- 
bom castes so long as he remains oljedient to the head of the* 
family. Even among Stidras he is not a coparee.ier v'iih his 
father, and he does not get any right by birth in the ancestral 
property in hi.s lather’s hands .so to be able to enforce parti- 
tion of the property as agaiast him. But the futhoi’s death 
leaving also legitimate sons gives the illegitimate .son ihe right to 
enf ii’cc partition as against these sons'*’ provided they have not 
received the estate bv transfer from the father before his death, 
and the mere fact that the putative fathm* had given during his life- 
time certain propertie.s describing them as self-acquired to his 
illegitimate son docs not amount to i partition during tlic father’s 
life-time .so as to extinguish the illegitimate .son’^ right t-i claim a 
.share against the legitimate .son after the lather’s death 's’' But 
if, without corning to such partition the legitimate and the illegiti- 
mate sons continue to live togethi'r, the illegitimate .son will take 
the whole properties by survivi'rship on the death without male issue 
of the- legitimate brotlu^r, even excluding the latter's widow, f'’' 
The rea.son is that on the death of the father, the illegitimate 
.sons form a coparcenary with the legitimate sons, and the ordinary 
incident of survivorship would also apply in favour of illegitimate 
children, suliject, of course, to the limitation that if there is a 
])artitioii between the illegitimate son and the legitimate son, the 
illegitimate son takes only half of what ho would have taken if 
he were legitimate."’ Though an illegitimate son is entitled to 


<y) Viswatiathaswnmi v Kamulnmmal, 
^4 M.LJ. 270. IH IC. 1008 1913 M.W N 

1R2. 

(•-) Jofiendni v NilyaHUnO. 17 I.A. 128 
18 C. 151 fP.C.l. 

(n) Roshan Siuyh v Balwant Singh, 22 
A 191 27 I A .51 4 C.W N. 35.3-2 Bom. 

LR. 529 (PCI. Chuolurm v. Sahub Pur- 
I- Iliad. 7 M.I A 18. 

(I>) Shamn v. Bnbii. 52 B. 300-1928 B. 
153 30 Bom LR 438 
(Cl Packiriswamij v Dnrasawmy, 9 R. 
200 -1931 R. 21G 

(d) Naihamuni v. Parthasaradhi, 6 L. 
W. 188 - 33 M.LJ 203 =40 I.C. aiO. 


(c) Sadu V Bnirn, 4 B .37, Jogendra 
V. Nityamind. 18 C. 151 li 1 A. 128 
iP.C); Ram Saran v. Tck Chand, 28 C 
191; Sakharam v. Shamrao, 1932 B 234—- 
31 Bom LR. 191. 

(/) Ram Saran v. Trk Chand, 28 C. 194 
(g) Sakharam v. Shamrao, 31 Bom. 
L R 191 1932 B 234. 

(Ji) Jogendra v. Nityanund, IS C. 151 — 
17 T A 128 (P.C ) 

(il Sakharam v Shamrao, 34 Bom L. 
R 191 -1932 B 234 , Bhagwanfrao v. 
Punjaram, 1938 N. 1; Sadu v. Baiza, 4 B. 
37; Jogendra v. Nityanund. 18 C, 151= 
17 I A. 128. 
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enforce a partition against his legitimate brother, he has no such 
right against his father, or his father’s coparceners. But in 
Bengal, if the partition takes place during his father’s life-time or 
after his death as per his directions, an illegitimate son may be 
allotted a share equal to that of a legitimate son. See also 
Ss. 72 & 349. 



CHAPTER V. 


ADOPTION. 

78. Adoption and its object. — The origin .if the custom o£ 
adoption is lost in antiquity, and may well have been no more 
than the natural desire for a son as an object of ailectiun, a protec- 
tion in old age, and at the last an heir. However this may be, it 
is certain that througli all the centuries which have seen the spread 
of Brahminical influence, and among all classes which have come 
under its sway, a peculiar i-eligious significance has attached to tlie 
son. He is so essential to the spiritual welfare of the souls of his 
immediate ancestors that an extensive class of subsidiary sons was 
admitted to the family, all of whom could perform the necessary 
ceremonies, llioiigh only some of them were allowed full righls of 
inheritance. Of these, among the orthodox classes, only the adopted 
son is now recognised, and he, in the absence of an aurasa or natural 
born son, is clothed with all the attributes ot a son, and is from the 
date of adoption regarded as having been born in his adoptive 
family. The 9th Chapter of Manu's Code, which has .dways been 
regarded as of paramount authority, is instinct witli this dodrine 
and it is clear that the foundation oi the Brahminical doc‘riiio of 
adoption is the duty which every Hindu owes to his ancestors to 
provide for +he continuance of the line and the solemnisation of the 
necessary rites. Adoption may bo defined as the formal affilia- 
tion as a son of a person, of one who is in fact not his .ion. and this 
was one of tlie inean.s adopted by the primitive Ajyans for satis- 
fying the necessity for the male offspring which they felt so keenly 
in days when the security of person and property depended much 
upon the number of males which a family could claim as its mem- 
bers. But as days went on, and better order reigned in society, the 
number of subsidiary sons mentioned in the previous chapter 
diminished with the increasing abhorrence to the sexual looseness 
which characterised the recognition of many of them, and the im- 
portance of the adopted son began to increase. The rise of the 
adopted .son in the estimation of the society was further accelerat- 
ed by the Brahmin priests who advocated the institution of adop- 
tion as absolutely necessary for every .sonlc.ss man’s spiritual .salva- 
tion both here and in the world beyond. Added to tliis, the natural 
craving of a man for the celebration of his name and the due 
perpetuation of his lineage, which increased with the desire for 
partition and self-acquisition becoming more and more common, 
gave an added impetus to the growth of this institution. It can 

(a) A/narendra v. Sanatan. 38 L.W. 1 203-1933 A.L.J. 710-1933 M.W.lT 769:=14 

-12 P. M2- 1933 PC. 155- fiO I A. 242;=35 P.L.T. 399. 
fiom. L.R. 859^37 C.W.N. 938 - 65 M.LJ. 
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therefore be .said that the practice of adoption a,s it obtain.s to-day 
is due not only to the tirn<jroiis superstition of the Hindus that by 
leaving a male child in this world, one can .secure himself from 
the lormenls of the next, '*'• but also to the secular desire for the 
perpetuation of family properties and names. 

79. Texts oil Adoption. — ^The whole San.skrn law ol adoption 
i.s evolved from Iwo texts and a metaphor (Mayne, i:i7). The 
texts are tho.se of Manu and Vasishta and the metaphor is that of 
Saunakn. Manu says “ fie whom his father or mother gives to 
another as his .son, provided that the donee have no issue, if the boy 
be of the same class, and affectionateiv disposed, i.s considered as 
a .son given, the gift being conlirmed by poining water. " (Manu, 
ix. S. ItiS). Va.sLslita's text is in greater detail and runs “A son 
formed of sexual Iluids and of blood, proceeds from his father and 
mother as an efl'eet from its can.«(\ Both parents have power to 
sell, or to desert him. But let no man give, or aceept, an only 
.‘•on since he must remain to rai.se up a progeny for llu' ob.sequics 
of ancestors. Nor let a woman give or accept a son unle.ss with 
the assent of her lord. He who means t<» adopt a son must a>'Somble 
his kinsmen, give iuunble notice to the King and then having made 
an oblation to fin* with word.s from the Veda, in the midst of his 
rlweUing hou.se. ho may receive, as hi . son by adoption, a boy 
nearly allied to him, or on failure of such, oven one remotely allied. 
But if doubt arise, let him treat the remote kinsman as a Sudra. 

The class ought to be known, for through one son the 

adopter re.scues many ancestors” (xv — 1 — 8). These two 
texts read along with the metaphor of Saunaka that “ the 
adopted son must be the reflection of a son ” have given 
rise to numerous rules for observance in the case of a 

valid adojition, and the Dal taka Mimamsa of Nanda Pan- 

dita and the Dattaka Chandrika of Devanda Bhatta, two 
treatises on the particular suhject of adoption enjoying the highe.st 
reputation and respected all over India, are the chief authorities 
governing questions of adnption. diough w'hon they difTm’, the 
doeirine of the latter is adhered to in Bengal and by the Southern 
Jurists, while the former is held to be an infallible guide in the 
Mithila and Benares Schools, 


80. Agreement not to adopt. — ^An agreement not to adopt made 
by a Hindu widow authorised by her hu.sband to adopt is un- 


(h) SalTuiina v Snijihi. 2 Kii.ipp 237_ 
1 Siitli 26; JVuf;a 111 mill v Saiikarappa. 33 
LW. 260 - 61 MLJ 10- 19.".1 M.W N 501 
-51 M. .Wi -10.31 M 261. 

(r) Sri Bttlusii v Sri llnliisii, 26 T A. 113 
-21 A. 460- -22 M. 398 3 C.W.N. 427 9 
MI.J 67-1 Bom LR 226 (P.C.); Bal 
Cangadhar TilaJc v. Shrinivasa Pandit, 


.VJ B 111 ISAl.J .Wl 17 Bom LR. 527 
- 19 C W N 720 20 M L J. 31 101.5 M W N 
151 42 lA 13.5 2 LW 611-191.5 PC. 7; 
Sitaram v Jlarihar. 3,5 B. 160.^8 IC 623- 
12 Boin LR 010 

(({) Collector o/ Madura v. Moottoo 
Ruiaalinga, 12 M I A .397. 
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cnforccablo again.'st her^*’' except perhaps when it is in favour of 
her co-wiclow, 'f' nor will an agreement not to adopt bind the sons 
of parlies 1o the agreement.'''’ In Suriya Rnn v Hnifiti of Pitta- 
pnr.’'>^ two bri-ther.s Suriya Rau and Kumara entered into an 
agreement on 2(>th April 1845 at a time when Sur '-a Rau had a son 
by name Gangadhara. by which they agreed that tliO properties be- 
longing to them .shouici not be alienated by an ado})lion being made 
m the line of cither of them, and the qiK'stion before the Privy 
Co'T.cil was a.s to tlu \-alidily and binding character ol thi:- agree- 
ment. Their Lordships of the Judicial Committee, while leaving 
open the ((iieslion a.s to the rnhireeability of the agreement as be- 
tween the parlies ihi'ri-to, hedd thal the* agreement was not bind- 
ing upon Gangadliara. the .son of Suriva. and mailt d’e following 
ob.st'i vations : 

"The case having now Ix'eti lho»oimhlv siflcti. il .ippears iiiat (In* only 
poiii( lo be tleeideil i.s, what was (In* legal clleet of llie a-'roenieot of the 26th 
of April 1815 between Suriya R.iu aiitl Jus Jnoih*: Kiiinaivi At iJial time 
GanKudliara. llie son of Suiiya was living The i ..l.'iie w.'ir goveri.ed by the 
Mitakshara l.iw It is ele.ir th.it Suriv.i. the fatlui. euult! not liv the agree- 
inonl of 1845. so bind the cst.iti- tli.il an adopted son of hi., son Gangadhara 
.should not lake by desieni Tiie .i**,ieenient is cordoned in t'ne 10th article, 
by wJiieb iJie two lir')(h»»rs' stipnl.iteil as follows 

“As to (til II imovi’ 'i' piopei!\ lx lot ipng («. ’is ivi o. the said immova- 
ble properU slvill in i .e o( the f.iilure of ‘antasa’ (self-br'iollen) male 
i'-Mie in eilhe; ol tliese two line*, le, (>''(n*r |oi joiirsi'lf or in your line of 
aurasa .sons, or in iny hue of aura sons, be put i t posr.r*sion of the other 
line. Inil it shall not Iv nlieiKit •! by n> ikin*' adopt! 'ii and tin* like." It is 
unneee.ssai \ for iheii Luidshlp.s i.i determine whether that agrei rnent was 
or w.as not Ijinding Ix'fween Ihe ,),irlies who made il. II i.s eleai that (he 
fatiu'r of G.iiig.idlrira eoiiid not liiiid Ins son, wlio was then in exisleiieo, 
not to fulopl Ol leg.ill.N slipiil.ile that il lie should adoii', Ihe son so adopted 
should not inherit. Tile words are • "In csisc of the failure of self -begotten 
m.nlo issue. ” Mi Mavne was forced to admit thal those words meant an 
indermife failiii e ol issue : and that an .idoplt'd son should not ever lake by 
descent from his father. It .ippi.-ir^ to their Lordships- ih.at that would be 
eiilii'ely filtering the law of deseeni, .ind contiary to the priiieiple laid down in 
the Taijore c:iise.’'d'’ 

A.S wa.s ftlretidy ob.sorvocl, the question whether the agroomenl 
would be binding upon the parties to the agi-cement was not decid- 
ed by the Priv'v Council. But if one should have regard to the 
pri’tciple underlying the Hindu theory of adoption, namely the 
duty of ministering lo the spiritual cravings of a Hindu and his 
ancestors, there can be little doubt that an agreement by which a 
pcivon bargains away his religious duty of bringing a son into 


(el Onjnpnti v. Kunia Bihari, 49 I C. fit) Siiriiiu Rau v Rajah of Pittaimr, 9 
•129 n L\V 385-1919 M W N. 52. M 499 -.13 I .\ 97 (P.C.). 

(Jl Sadashiv v. Reshmn, 39 Bom. LR. ihi 9 Bein' LR 377. 403 
1115-1938 B 1 
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existence cannot be binding even upon him. But a father who has 
an absolute power of dispo.sal over his property is not prevented 
from guiding and controlling his son’s discretion to make an adop- 
tion by devi.sing his estate to his son on condition lliat he does not 
make an adoption until he attains his eighteenth year.<'> Again it 
has been recently held by the Bombay High Court that there can 
bo a valid relinquishment by the senior widow c»r her preferenljal 
“ right ” of adoption, in favom* of her junior co-widow, so 
that if, after such relinquishment, the senior widow makes an adop- 
tion, that adoption will be invalid even though the junior widow 
has not made any adoption in the meanwhile. It is, however, 
respectfully submitted that this view is difTicult to sustain if one 
is to have due regard to the spirit of the Hindu Law underlying the 
institution of adoption. The correct position is that the senior 
wic'ow having authority to adopt is under a sacred obligation to do 
so for the salvation of her husband’s soul and it is not accurate to 
talk of her as having, strictly .speaking, a “right" or “power” to 
male the adoption. No doubt she cannot be forced to make the 
adoption if she is not willing to adopt and then' is nothing to 
prevent her from refusing to make the adoption. She can also 
consent to the junior widow making th<- adoption. But whether 
‘ho refuses to mak(' the adoption or con‘>ents to tht* junior widow 
making it, the .spiritual welfare of the deceased hn.shand cannot bo 
said to be in jeopardy. In the former ca.se the' widow may at any 
lime change her attitude of indiffercjice to that of .solicitude for 
the husband’s beatitude by herself making the adoption, or in case 
she persists in her refusal to make the adoption, the junior widow 
can .save the situation by making the adoption herself. In the 
latter case of the senior widow consenting to the junior widow 
adopting, obviously the adoption by Ibc junior widow will extricate 
the hu.sband’s soul from the tribulations of the other world. Thus 
in neither of .such ca.so.s can it be po.sited that the husband’s chance 
of being redeemed in the other world by the adoption of a son in 
this is taken away. But to go further and say, as the Bombay 
ruling abovementioned has done, that the senior widow can validly 
preclude herself from ever making an adoption by reason of her 
relinquishment in favour of the junior widow, even though the 
junior widow has not made an adoption or even rofu'ses to make 
the adoption, is in effect damning the husband’s .soul to eternal 
perdition by obscuring the spiritual import of the ancient texts in 
the employment and implications of modern legal terminology. 

81. Custom against adoption. — ^There can be a valid custom 
against the right of adoption, hut this custom must be strictly prov- 

(0 Hiirrosoonderv v. Couar, 1 Fulton (j) SadasMv v. Reshma, 39 Bom. L.R. 
393. 1115=19.38 B. 1 explaintng Padajirat) v. 
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ed by the person alleging it. But where a Hindu family has 

been converted to Islamic faith, or is of non-Hindu origin having 
adopted Hindu institutions only in part,^"*^ the tmua of proving 
that the former still retains the Hindu institution of adoption or that 
the latter has adopted it among its other Hindu incidents is upon 
the person setting up the adoption. 

82. Who can adopt. — Biy a sonless person only should al- 
loays a subslitiUe of a 'ion be anxiously made, for the sake of 
funeral oblations, libadons of mater and obsequial rites," Atri 
cit<'d in Mandlik's Hindu Law. Every Hindu male who has neither 
a son, a grandson or great-grandson, aurasa or adopted,^”) at the 
time of adoption, and is not then otherwi.se disqualified, can 
adopt a son to himself. But the mere physical existence of the son, 
grandson, or great-grandson is not sulTicient to preclude the father 
from making an adoption, unless the son is in a positioii to render 
the spiritual services necessary for the father’s salvation. Thus 
if an only son has been given away in adoption, his existence does 
not preclude his natural father from making an adoption, ‘p’ 
except when he has been given away in the dvyamushyayana 
form. Nor does the existence of a .son in embryo inralidatc an 
adoption. Except in the case of kritrima adoption, an adoption 
is always made to a male, though it can bo mad^' as mentioned in 
R. 101 by a woman. 

88. Ascetic Son. — ^Thc existence of a son who has become a 
Sanyasi or Fakir with no possibility of returning to civil life is no 
bar to the father adopting a hiry, but in that case the renunciation 
niust be complete, for otherwise he does not forfeit his capacity to 
offer .spiritual benefit. But where a son has merely become a 
Bairagi, who is not an aiscetic, his father cannot make a valid 
adoption, since the Bairagi’s capacity to confer spiritual benefit 
.still continues. 


84. Apostate Son. — So also a son who has become a convert 
to an alien faith, thereby lo.sing his ceremonial capacity, becomes 
as good as civilly dead to his father, and the father can make a 
legal adoption in .spite of his existence. The Caste Disabilities 


ffc) Vprahhni v. Bai Hiraba. 27 B. 492= 
5 Bom. LR. 534. .30 I A 231=7 C.W.N 
71C (P.C.l : Sitriva Ran v. Rajah of Pitta- 
Viir. 9 M. 499 -13 I A 97 (P.C.). 

rn Bai Machhabai v. Bai Jlirbai, 35 B. 
264 . 10 rc. 816-13 Bom. L.R. 251. 

(hi) Faninrfro v. Rajpswar, 12 I A 72= 
11 C. 463 (F.C ) 

(n) Bhnjanaoiida v. Babti. 44 B. 627 - 
57 I.C. 573- 22 Bom. I-.R. 817. 

(o) Mohesh Narain v. Taruek Nath, 20 
C. 487=20 I.A. 30 (P.C.) ; Gopee Lai v. 

12 


Chantlraolcf, I A Sup. 131 (P.C.); .nnd 

Rvnpama v. Alchama, 4 M. I A. 1 

(p) Sri Balnxii v. Sri Baliisii. 22 M. 398 
-26 lA. 113 21 A. 460=3 C W.N. 427=9 
MUJ. 67-1 Bom LR. 226 (PC.). 

(q) naulat v Ram Lai, 29 A 310: Ran- 
riont V. Bhimarhuri/a. 12 B 105. 

(r) Mahrv v AToli. (1875) PH. 52. 

(») Khoodecram v. Rookhiner, 15 W R. 
197: Teclvk Chnnder v Shomachurii, 1 W. 
R. 209. 
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Removal Act which protects the rights of an apostate son does not 
militate against his father’s power to make the adoption since the 
son becomes severed from his father by his conversion leaving the 
father an absolute owner of a moiety of the family property. 

85. Illegitimate Son. — A person is not precluded from adopt- 
ing by the existence of an Illegitimate son because an illegitimate 
son is incapable of ministering to the father’s salvation by his 
religious ofTering.s.t‘> The presence of sons by sword marriage 
wives is no bar to a legal adoption^*’ since such a marriage does 
not confer on the offspring the status of legitimacy. 

86. Disqualified Son. — Since the chief purpose of an adoption 
is the spiritual advancement of the adopter by the religious services 
rendered by a son qualified to render them, ihe existence of a son 
who is disqualified from rendering these .services by reason of 
in.sanity, or any congenital disease .such as virulent leprosy,^®* 
cannot operate as a bar to his father making a valid adoption. 
Hence an adoption made while the adopter had a son living, who, 
however, had been suffering from an ulcerous and virulent type of 
leprosy rendering him unfit for social intercourse would be valid. 
Even the passing of the Hindu Inheritance (Removal of Disabili- 
ties) Act of 1928, does not, it is submitted, affect this question in 
the case of a person having a disqualified son, because, the Act 
which only removes the disability to inherit in the case of certain 
persons, does not prevent the father from making, by means of an 
adoption, provision for his beatitude. Again, the existence of a son 
who has contracted a marriage under the Civil Marriage (Amend- 
ment) Act is no bar to the father’s adoption f*' Tlic reason why 
the existence of a disqualified son has been held not to preclude 
his father from making a valid adoption has been well brought out 
by the Madras High Court in the case of Narfammal v. Sarikar- 
appa. f where the ruling of the Bombay High Court in Bhannappa 
V. Ujiangoipda^y'* was dissented from with the following observa- 
tions : — 


“ Moreover, the main purpose of adoption according to authoritative texts 
on Hindu Law being the due performance of obsequial ceremonies and the 
oblations of food and water given in sraddhas and such other rites for the 
benefit of the adopter’s soul and the perpetuation of his lineage, if the existence 
of a son incompetent to perform such religious ceremonies and sacrifices is 
treated as a bar to an adoption, one of the aforesaid main purposes which 


(t) Maharajah of Kolhapur v. Sunda~ 
rom Ai/uar. 48 M. 1-1925 M. 497 (F.B.). 

(t-n) S. 57. 

(u) Ran BIjai v. Jagatpal, 18 C. 111=rl7 
I A 173 (PC.). 

(») Nagammal v. Sankarappa, 54 M. 
.576-3.3 L.W. 269-1931 M. 264 -61 M.I.J. 

19- 


(w) Nagammal v. Sankarappa, 33 Ij.W. 
269^54 M. 576=1931 M.W.N. .501=1931 M. 
264-61 M.L-J. 19, dissenting from Blior- 
mappa v. Vjjangowtla, 46 B. 4.55=1922 B. 
173=23 Bom. LR. 1320. 

(x) See S. 68 where the Act is given. 
(>;) 46 B. 455=23 Bom. L-R. 1320=1922 

B. 173. 
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necessitate an adoption becomes frustrated. This aspect does not seem to 
have been given due weight in the reasoning adopted by the learned Judge 
in that decision. There is almost a consensus of opinion among the modern 
text-writers on this question, us 1 have already pointed nut. Some of the 
persons who arc excluded from inheritance as disqualified heirs may be 
competent to perhn-m obsequial and otlier cercmunics. Poihap!- the 
existence of such a son may bo held to be a bar to an adoption ; but, 
1 am clear that the existence of a son, who is not only disqualified fur in- 
heritance but also inconipetort to perform the aforcs.iid ceremonies, should 
be deemed to bear only the aemblance of a son, and his father can be very 
well treated as sunless for the purpose of enabling him to make an adop- 
tion. With due deference, I am unable to follow the decision of the Bombay 
High Court and apply it to the present case.” 


87. Pregnancy of Wife. — ^Power to adopt cannot be suspended 
by the mere fact of the pregnancy of the adopter’s wife or the wife 
of Ills son or .son’s son, since there is i\o knowing till the child in the 
womb is delivered whether it is a male or a female. Such a remote 
and contingent po.ssibilily cannot be a ground for suspending the 
very valuable right of adoption.!*) 

“ It may doubtless he contended that when the wife is in a state of preg- 
nancy there may be a son in the womb at the moment of adoption ; but the 
possibility that the child t» titero may be a female, would, if the power to 
adopt were to be deemed suspended by the mere fact of pregnancy, always 
imperil, and in some cases seriously so, the acquisition of those spiritual bene- 
fits which the rite of adoption is suppo.scd to supply in default of a legiti- 
mate son. A man in bad health or on his deathbed, as in the present case 
might not live till the child was born ; and yet, if the rule be as contended 
for by the appellant, the suspension must ipso Jacto take place in all cases 
during pregnancy ; for wc entirely agree with the Madras High Court that 
it would be impossible to make the validity of an adoption dependent on 
knowledge or ignorance of the fact of pregnancy ". Sec 12 B. lOfi at pp. 107-8. 

88. Brother’s son und Daughter’s son. — It is only the existence 
of the natural or the adopted son that precludes the father from 
making an adoption, and the existence of the brother’s son who is 
declared by Manu as the son of all the brothers (ix — 182) or the 
existence of the daughter’s son who is said to be the equivalent of 
the son's son does not operate .^s a bar to a valid adoption. 


89. Adoption by minor. — ^Minority of the adopter does not 
stand in the way of his making a valid adoption provided he has 
arrived at the age of discretion,!") and such a minor can also 
authorise his wife to adopt. !•') The Indian Majority Act is inappli- 
cable to cases of adoption. But, for the introduction of a stranger 


(z) Hanmant v. Bhimacharya, 12 B. 
105; Nagabhushanam v. Seshammagaru, 3 
M. 180; Daulat Ram v. Ram Lai, 29 A. 310. 

(a) Satliraju v. Venkatastvami, 40 M. 
025-32 M.L.J. 119 .40 I.C. 518=5 L.W. 603; 
Rajendro Narain v. Saroda, 15 Suth. W.R. 
548; Jumoona v. Bamasoondari, 3 I.A. 72= 


1 C. 289 (P.C.): Pn lei v. Matiilal. 15 B. 
565. 

(b) Jumoona. v. Bamasoondari, 3 I..^. 
72=1 C. 289 (P.C.); Patel v. Manilal, IS B. 
565; Mata Baksh v. Ajodhiya, 1936 Oudb. 
340. 
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into the family which an adoption entails, there must be an exercise 
of discretion in the mailer by the person adopting, and the question 
whether in a particular case the adopter has an understanding suffi- 
ciently mature to judge of the nature and the consequences of his 
act is for the Court to decide. 

90. Adoption by Bachelor. — ^It is not a condition precedent to 
the validity of an adoption that the adopter .should have previously 
failed in the legitimate mode of procreation, namely, marriage. 
Hence an adoption by a bachelor is perfectly competent and valid 
and cannot be nullified on the ground that the adopter is not a 
Grahasta or a married man.<‘‘) 

91. Adoption by widower. — ^An adoption by a widower is also 
valid and cannot bo questioned on the fanciful ground that a wife- 
less man cannot have a son. 

92. Adoption by Ascetic. — Complete abandonment of worldly 
interests by becoming an ascetic will disqualify a person from 
making an adoption, but a more change of status without any 
intention of giving up the secular life will not operate as such 
disqualification. 

93. Adoption by Lunatic. — Since adoption has important and 
far reaching consequences, an adoption by a lunatic or an idiot 
who cannot understand the nature and the effect of his act cannot 
be considered valid unless it is shown, the onus of which is on the 
person sotting up the adoption, that it was made during a lucid 
interval. An adoption made by a lunatic during a lucid interval 
docs not become invalid simply because he had been adjudged a 
lunatic and a person has been appointed for the management of his 
estate and the custody of his person. But the lunacy of the hus- 
band does not operate as his death for purposes of making an 
adoption, and his wife cannot adopt during his lifetime, .since she 


(lO Ramachari v. Saratwali, 12 L.W. 544 
60 IC. 246-1920 M.W.N. 721; SaWraju v. 
Venkatastoaini, 40 M. 92.‘i=r32 M.LJ. 119=: 
40 IC. 51»=-5 L.W. 60.1; Patel v. Manilal, 
15 B. 565, Jamoona v. BamasoondaTi, 3 
I.A. 72 1 C. 289 (P.C ) ; Sec also S. 105. 

(d) Nagappa v. Subba Sastri, 2 MH.C.R. 
367, Sattiram Vcnkataswami 40 M. 925 
.=32 MLJ. 119^40 I.C. 518=.-5 L.W. 603; 
Copal V. Narayan, 12 B. 329; Chandra^ 
s~kharudu v. Brahmanna, 4 M.H.C.R. 270; 
Gunnappa v. Sankappa, Bom. Sel. Rep. 
202; Sountharapandian v. Periaveeni, ZB 
L.W. 45=1933 M.W.N. 1061=65 M.L.J. 58= 
56 M. 759=1933 M. 550 (F.B.) ; Annapumi 
Nachiar v. Collector of Tinnevelly, 18 M. 


277-5 M.L.J. 121; TuWii Ram v. Beharl 
Lai, 12 A. 328. 

(e) Chandrasekharudu v. Brahtnarina, 
4 M H.C.R. 270, Sountharapandian v. 
Periaveeni, 56 M. 759=38 L.W. 45=1933 
M. .■}.'i0.- 1933 M.W.N. 1061=65 ML.J. 58 
(F.B 1 . Tulshi V. Behari, 12 A. 328. 

(/) Tekii V. Bwsli, (1874) P.R. 15; Mhal~ 
sabai v. Vithoba, 7 B.H.C.R. (App.) 2631. 

(p) Balagir v. Dhonegir, 5 Bom. L.R. 
114. 

(h) Amanch? v. Amanchi, 40 M. 660=3 
L.W. 290 =33 I.C. 578; Tayammal v. Seslta- 
challa, 10 M.I A. 429. 

(i) Amanchi v. Amanchi, 40 M. 660=3 
LW. 290=33 I.C. 578. 
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will thereby be preventing the husband from making an adoption 
during a lucid interval that may subsequently supervene. ‘'' 

94. Leprosy and other disqualifications. — Except where the 
leprosy i.s of a virulent type, a leper is not disqualified from 
adopting, though in the case of Sudras, leprosy, however viru- 
lent, is no bar. The decision of the Privy Council in Bhagaban 
V. Ram Pmpar?ia<”'> that the leprosy of a virulent type disqualifies 
a person for making an adoption, leads to the inference that the 
other infiramlies mentioned' along with leprosy in the same te.xt as 
disqualifying a person from inheriting, namely, congenital blind- 
ness, deafness, dumbnc.ss. impotency, lameness, etc., will eciually 
disqualify a person from adopting. But the rule which concedes a 
right to adopt to one who is not without these disqualificntion.s and 
deprives one who is sulTering from any of those infirmities has no 
reason to support it. The.se unfortunate persons are .still Hindus, 
and with the accumulated sins which weigh them down in the shape 
of these infirmities, they have a better right tt) a recognition of their 
power to adopt than others who arc more fortunate without them, 
so that their souls may be conveyed by force of the spiritual benefit 
of the adopted son's odorings to regions where they mav bo freed 
from the torments in addition to those? wherefrom they suffer hero 
below. The reasons for holding such adoptions invalid must be 
either religious or secular. So far as the religiou.s reason, namely, 
that a disqualified person cannot perform the religious ceremonies 
attendant on adoption, is concerned, there is no force in it because 
he can delegate another to do them. Besides, there i.s nothing in 
the texts to prevent an adoption being made to him after hi.s death 
by his widow. If an adoption can be made to him after his death, 
why should he be denied the satisfaction of having had an adoption 
being made to him during his lifetime ? The secular rea.son can 
only be the properly reason, namely, that if the disqualified person 
himself is not entitled to take an interest in the inhe'*Uancc, why 
should he be allowed to give such interest to his son by adoption ? 
This also has no force in it because, if he gets an 'aurasa son, he 
cannot be prevented from taking his father's share. Besides, why 
.should such an adoption be held invalid when no question of in- 
heritance or joint family property is concerned, or when the ques- 
tion arises only in respect of the adopter’s self-acquired property ? 
However that bo, so far as the reason grounded on the inheritance 
disqualification is concerned, now that the Hindu Inheritance (Re- 
moval of Disabilities) Act of 1928, docs away with the disquali- 


(j) Ramakrishna v. Lakshminarayatl, Praporna, 22 C. 843-22 I.A. 04 (P.C.). 
22 Bom. L.R. tl81-S9 I.C. 4S8. (I) Salcuinari v. Ananta, 28 C. 168. 

(fc) Ramabai v. Harnabai, 48 B. 363^ (m) 22 C. 813_22 I.A. 94 (P.C.) (a case 

20 L.W. 8^1924 P.C. 125: Bhagaban v. Hamol' a Malidiit adoptini; liis successor). 
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fications other than congenital lunacy and idiocy, so far as regards 
the Mitakshara, it is submitted that there is no longer any reason 
why these defects should operate as disqualifications for making 
an adoption. 

95. Statutory disqualification. — minor under the Court of 
Wards requires the previous written consent of the Court of Wards 
before either making a valid adoption or authorising his wife to 
adopt. But the consent of the Court of Wards is not necessary 
if the ward is above 18 years of age. S. 25 of the Court of Wards 
Regulation, Act V of 1804, made it incompetent for disqualified 
co-parceners to adopt without the consent of the Court of Wards 
previously had in writing. Under that Regulation, 18 years was 
the age of majority. The Majority Act IX of 1875 which increased 
the majority age of a ward of Court to 21 years did not touch the 
ward’s capacity to adopt as it existed prior thereto. Hence the con- 
sent of the Court of Wards for an adoption will be necessary only 
if the adopter is below 18 years of age.<«) 

96. Pollution of the Adopter if a disqualification. — ^Pollution 
is only a bar to a religious act and renders the religious ceremonies 
incfiicacious . But the gift and acceptance of the boy can be com- 
pleted oven dui'ing the period of pollution, the necessary religious 
ceremonies being done after that period or vicariously by some- 
body elsc.^P^ But in cases where the Dattu Homam is not neces- 
sary as in the case of the Sudras^**' and in the case where the 
adopter and the adoptee arc of the same gotra,'’’^ the adoption can 
bo completed oven during the period of pollution.'*' There is no 
authoritative Smriti text on this point, and whatever Ihe efficacy 
of ceremonial strictness may be, the Courts which administer the 
law in British India must be guided by what is the received prac- 
tice and custom of the counti’y or the class to which the parties 
belong. 

97. Degradation of the adopter. — Degradation of a person is 
not an absolute bar for his making an adoption, and an adoption 
after expiatory ceremonies made by a person who had served out 


(n) Maia Baksh v. Ajodhia, 1936 Oudh 
.310: Jamaona v. Bamasoondari. 3 I A. 72. 
1 C. 289. 

(ol Arulananda v. Ponnuswami, IS LW. 
237 -1922 M. 1-12 M.L.J. 129--1922 MW.N. 
93. 

(p) Santappaiyya v. Rangappaya, 18 M. 
.'!07— 5 M.L.J. 66; Vedavalli v. Mangamma, 
27 M. 538^14 M.L.J. 340; Lakahmibai v. 
Ramchandra, 22 B. 590; Vijiarangam 
Lakshman, 8 Bom. H.C.R. 244; Jamnabal 
V. Raychand, 7 B. 225; Savji v. Lakahml- 


hai. 11 B. 381: Asita Mohan v. Wirode. 47 
I A 140-24 C.W.N. 791. See silso S. 145. 

(q) Thanqathanni v. Ramu Mudali, 5 M. 
358; Sourlndra v. Siromani, 28 C. 171—5 
C.W.N. 307. 
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vasa Pandit, 39 B. 441. 2 L.W. 611=1915 
I*.C. 7=29 34=19 C.W.N. 729=42 

I.A. 135=13 A.L.J. 570-17 Bom. L.H. 527= 
1915 M.W.N. 454. 

(s) Sreematy v. Vdit Pratap, 3 Fat. 
L.J. 499=49 I.C. 215. 
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a sentence of transportation for the offence of murder is not in- 
valid, though the conviction entailed degradation. 

98. Wife’s ron.senl not necessary for adoption. -A hu-iiband is 
entitled to adopt a son, not only without consulting his wife, but 
even in spite of her opposition, the reason being that the adt'p- 
tion is made only to the husband and for his benefit, even though 
she lakes the position of the adoptee’s mother after the adop- 
tion. 


99. Simultaneous adoptions. — man cannot have two adopted 
sons at the same time, though he is at perfect liberty to adopt as 
many times as ho likes provided that at each time ho adopts, he 
is without a son, grandson or great grandson, natural or adopt- 
ed. 1’"^ An adoption made during the existence of a son, aurasa or 
adopted, is an absolute nullity, and the death of the latter will not 
validate a transaction which is ab initio void.^** For the same 
reason, simultaneous adoptions of two or more sons, each son 
being adopted in respect of each of several wives of the adopter, 
are also invalid as to all, and the argument that, as the adoption 
is the imitation of nature, two or more wives cannot he the mothers 
of the same boy and that, therefore, it would he more in conformity 
with nature to have as many adopted son.s as there are wives, is 
unavailable to validate the adoptions since the arjmment overlooks 
the absence of any legal requirement that the adopter should bo 
a married man, or that he should have his wife’s consent for the 
adoption.^!'* No doubt it would bo difficult to determine whether 
the adoptions impeached on the ground of .simultaneity were in 
fact .simultaneou.'! or .succ''.ssive. If the adoptions are not simul- 
taneous, Ihen the prior one alone will be valid and the subsequent 
one invalid. But this question whether the adoptions are simul- 
taneous or not is to be decided by applying the touchstone of 
commonsen.se to the acts and intentions of the parties, and even 
though the beginnings and the endings of the ceremonies with 
reference to the adoptions of the two boys wore not, as they could 
not have been, absolutely synchronous, yet if the said ceremonies 
were performed, practically speaking, simultaneously, both the 


ft) Vanian v. Kriahnaji, 21 Bom. I..R. 
427---51 IC. 3G3. 

(Ml Narain v. .Gopal, 33 IC. 361; 
SovnthnTapandian v. Periaveeni, 56 M. 759 
-19.13 M. 550 -38 n.W. 45- 65 M.L.J. 58^ 
19,^1 M.W.N. 1061 (F.B.): Runqama v. 

Atehama, 4 M. T A. 1. 

(t>) Sunrlnramma v. Venkatasubba 
Ah/ar. 49 M. 941 -.'51 MLJ. 545-1926 M. 
1203-=-1926 M.WN. 778; Riingama v 
Atehama, 4 M.I.A. 1; Sountharapandian v. 
Periaveeni, 38 L.W. 45-!56 M 759^1933 
M. 550=65 M.I..J. 58=1933 M.W.N. 1061 


(F.B.). 

(m) Riinnuma v. Atehama, 4 M.TA. 1; 
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19 C. 513 (P.C.) affirming Doorga v. Sit- 
TPndro, 12 C. 686; Sountharapandian v. 
Poriaveeru, 56 M. 759=38 L.W. 45=1933 
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(F.B.). 
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adoptions should be declared void. Where a Hindu gave each of 
his two widows authority to adopt three sons successively, it was 
held by the Privy Council that the authority should not be con- 
strued as empowering the widows to make simultaneous adoptions 
which are not allowed by Hindu Law.^®' 


100. Participation by one of the wives in adoption.— Where 
only one of the wives of the adopter joins him in the adoption, she 
becomes the mother of the adopted boy and is entitled to inherit 
to him as his mother to the exclusion of the other wife or wives 
who in law would occupy the position of step-mother or step- 
mothers to the adopted son.'®' 


101. Adoption by woman. — A husband can cither himself 
make an adoption or authorise his wife to make an adoption to 
him.'**' But a woman cannot adopt to herself except where the 
krilrima form is allowed. For the validity of the authority, it is not 
necessary that the husband .should have attained majority, provid- 
ed he has attained years of discretion.''" Vasishta’s Ic.xt that no 
woman should accept a son unless with the assent of her lord has 
been vai-iously interpreted in the various provinces though accepted 
by all the schools. The Mithila School apixirenlly takes this to mean 
that the a.ssent of the husband must be given at the time of the 
adoption and that therefore a widow cannot at all make an adop- 
tion. The Bengal School intfipi’cts the text as requiring an 
express permission given by the husband during his lifetime, but 
capable of taking effect after his death ; whilst the Mayukha and 
Kaustubha treati.ses which govern the Mahratta School, explain the 
text away by saying that it applies only to an adoption made in 
the husband’s lifetime and is not to bo taken to restrict the widow’s 
power to do that which the general law proscribes as beneficial 
to her hasband’s soul.'®' In South India, a fourth view has been 
taken that the want of the husband’s assent may bo supplied by 
that of his sapindas after his death.'*' The result of these various 
views may be summarised like this : In Mithila a widow cannot 
adopt even with her husband’s consent. In Bengal and Benares, 
she can adopt only if her husband had assented, and such assent 
cannot bo inferred from the mere absence of prohibition. In 
Western India a widow can adopt even without the husband’s 
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consent provided he has not prohibited it. In Southern India a 
widow can make an adoption cither with her husband’^ consent<l> 
or with the assent of his sapindas. Besides, a w l>>\v can adopt 
without her husband’s authority under a custom sanctionin}* it 
But in all cases where a woman can validly adopt, to her husband, 
her authority to adopt, though co-extensive with that of ihe hus- 
band, is confined to circumstances which would warrant an adop- 
tion by her own husband and does not confer on her powers greater 
than those exercisable by him. 

102. Prohibition by husband. — A widow cannot make .in 
adoption when the husband has prohibited it either expressly or h\ 
implication. Such a prohibition by the husband will be implied 
where a son adopted by her husband is alive, even though the 
validity of the adoption is doubtful. f'* But the existence of an 
invalidly adopted son is no legal impediment to a subsequent adop- 
tion of another son by the widow if the invalidity is cloar'J> and 
not merely a matter of controversy. A mere refusal by a hus- 
band to adopt just before his death does not necessarily amount 
to an implied prohibition against his widow making an adoption. 
It would bo dangerous to say that, in every case where a deceased 
has refused to adopt, he must be thereby taken to have prohibited 
his widow from adopting. If a penson refused to inake an adoption 
at a time when he wa.*? practically in a dying state, one can reali.se 
that a man in that position might not want to have the bother 
of an adoption, without, thereby meaning that his widow .should 
not adopt after his death. But this does not mean that a pro- 
hibition against an adoption cannot be inferred from (he husband’s 
refusal to adopt, if the rcfu.sal taken along with the known views 
and conduct of the husband and tlic other circumstances of any 
particular case irresistibly force that conclusion. 

103. Form and Nature of the husband’s authority. — ^The 
authority empowering the wife to make an adoption need not be 
given in any particular form and may be contained in words 
written or oral<'' or in a will. If the authority is given by a non- 
te.stamentary instrument executed by an adult or minor, or by 


(/) See p. 96 foot note (D. 

(a) BUhwanath v. Jugal Kishore, 50 
I.A. 179^18 L.W. 88 1923 P.C. 90 45 M. 
L.J. 215-- 192.3 M.W.N. 620-28 C.W.N. 790. 

(h) Collector of Madura v. Moottoo 
Ramalivga, 12 M.I.A. .397. Sec this case 
for the position that a prohibition can- 
not be inferred merely from the wife 
living away from the husband. 

(i) Bhan v. Narasagouda, 46 B. 400= 
1922 B. 300- 23 Bom. L.R. 1272. 

(j) Badha v. Dinlearrao, 39 Bom. LA. 

13 


147=19.37 B. 209. 

(It) Vithagouda v. Secretary of State, 
1932 B. 442 .34 Bom L.R. 818 . SiCabai v. 
Govindrao, SI B 217- 1927 B. 151 29 Bom. 

L.R. 236 explaining Bayabai v. Bala. 7 
Bom H.CR. (appx i.). 

(I) Mulaxaddi Lai v. Kundan Lai. 33 I. 
A. 55- 28 A 377 -.3 A L.J. 246-8 Bom. L R. 
371=16 M L.J. 174 (P.C.) See also Mata 
Bnkak v. Ajodhia, 1936 Oudh 340 as to the 
need for the 
of discretion 
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a testamentary instrument executed by a minor/ the writing 
requires to be registered. But, if the autliority is given under a 
will executed by a person competent to leave a will, the will must 
be a valid one. The authority may bo either absolute or condi- 
tional, provided that, in the latter case, the condition is a legal one. 
A husband can authorise his wife to make any number of succes- 
sive adoptions in case all the sons previously adopted should have 
died,'''^ and even where the authority is couched in general terms 
and requires the widow to adopt so as to continue the line and 
provide for the spiritual benefit of the donor without indicating 
any particular person for adoption, the power does not become 
exhausted by one adoption, and on the death of the son first adopt- 
ed without leaving a son or his own widow, the authority survives 
to the widow to empower her to make a second adoption, i"* But 
an authority to the widow to make an adoption, though need not 
always be express, cannot be implied from circumstances merely 
showing that the husband would have given such authority if he 
had lived to con.sider the contingencies lhal have in fact arisen. 
To imply such authority wherever it is desirable’, or to infer such 
authority always from tlic fact of a prior adoption, is not per- 
missible. Henc(' it cannot be laid tiown as a rule of law that 
whenever a husband adopts a son and afterwards that boy dies, 
the adopters widow has implied authority to adopt another 
boy. 

104. Construction of the Authority. — An authority given by 
a Hindu to his widow to adopt a son to him must be strictly 
followed so that where two widows are authoi'ised to make two 
simulataneous adoptions each adopting one boy, the authority would 


(m) Vijiaratnam v. Sudarsana Kao, ZZ 

L. W. 43.';.-. 1925 (P.C.) 196-48 M. 614^23 
A L J. 790- 19 M.L J. 247-1923 M.W.N. 522 
-- 27 Bom. L.R. 1082 -30 C.W N. 193-52 
I A. 305. (P.C.). 

(B) Jlhupevdra Krishna Chose v. 
Amarendra Nath Dey, 43 C. 4:i2..3 I<.W. 
252 -14 A.L.J. 167- 18 Bom. j:..R. 347^20 
C. W. N. 169 --30 M L.J. 110 -43 I.A.12:.- 
(1916) 1 M.W.N. 73-191.'! PC. 101; Boo- 
bun Moyee v. Ram Kishore, 10 M.IA. 279 
(P.C.); Vt'llOTifci V. Venkola, 4 I.A. 1=1 

M. 174 (P.C.); Jiimootia v. Bamasoanderl, 
1 C 289 -3 I.A. 72 (P.C.). 

10 ) Surya>Mra)/ana v. Venkataramana. 
3.3 I A. 14.'! -29 M. 382-3 A.LJ. 702-8 
Bom. L.R. 700-10 C.W.N. 921=16 
276 (P.C.); Amarendra v. Sanatan, 60 I. A 
242-12 Pat. 642-^1933 P.C. 153=38 L.W. 1 
-35 Bom. L.R. 859- -37 C.W.N. 938-=65 M. 
L.J. 203-1933 A.L.J. 710=1933 M.W.N. 
769 -14 P.L.T. 399. 

(p) Navaneetha Krishna v. Collector of 
Tinnevelly, 69 M.L.J. 632 -1935 M. 1017=42 


L-W. 875- 1U.3:> M.W.N. 1001 niiirmoa in 
BaU’SHhrnmanin v. Subbayija, 1938 P.C. 34 
-47 LW. 110 1938 A.LJ. 215-42 C W.N. 
419-(I9:«) 1 M.L.J. 426-19 P.L.T. 169 
•lO I.A. 93. 

(ij) Rajendra Prasad v. Copal, 34 C.IV. 
N 1161-1930 A.L.J. 1184-11 P.L.T. 587= 
10 Pat 187 - 32 Born. L.R. 1588-59 MJ.J. 
61S.rl9:U M.W.N. 189- !i7 T.A. 296 -32 L.W. 
324-1930 P.C. 242; Sitabai v. Bobu, 47 C. 
1012-12 L.W. 386 22 Bom. L.R. 1359=25 
C.W.N. 97-39 M,L.J. 106= 47 I.A. 202= 
1920 M.W.N. 556 25 C.W.N. 97=1921 P.C. 
88; Cliowdrv Piidiim Singh v. Koer Oo- 
dey Sing, 12 M.I.A. .350; Surendra Keshub 
Boy V. Doorgasoontiery, 19 I.A. 108=19 C. 
513 (P.C.) ; Mulasaddi Lai v. Xundan Lai, 
28 A. 377-33 I.A. 55 -3 A.L J. 246=8 Bom. 
LK. .371-16 M.L.J. 174 (P.C.); KalavMti 
Devi V. Dharam Prakash, 37 L.W. 534=55 
A. 78-1933 P.C. 71 -CO I.A. 90- -37 C.W.N. 
485= 35 Bom. L.R. 487=1933 M.W.N. 276= 
1933 A.L.J. 260=64 M.L.J. 427. 
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bo ineffective since it could not be exercised in strict compliance 
with its terms which would result in simultaneous adoptions being 
made in contravention of the Hindu Law.<’'> Tho light of the 
widow, as tho donee of her husband s power, to make the adoption, 
is strictly confined to the terms of her authority, and her act of 
adoption should neither vai-y nor add to those terms Henci- whei e 
the direction as to adoption in a will was that the widow should, 
as far as possible, adopt the second son of the testator's brother, 
and that, if ho could not be obtained, she was at liberty to adopt 
any other, and owing to ill-feeling that arose between the testator's 
widow and his brother, the widow, without applying for tho 
brother’s son, adopted some other boy, it was hold that the adop- 
tion was Invalid on tho ground that she never tried to secure tho 
testator’s brother’s boy as per tho mandatory direction in her 
husband’s will.'*^ If the authority is coupled with a condition 
that it should be exercised within a particular period or on the 
non-happening of a particular event, the condition cannot be 
departed from. Again when a husband executed an Anumanitja 
Patra authorising his wife to adopt a son to him with the permission 
of his father, and the father diwl before the authority was 
acted upon, it was hold that the permission of the husband’s father 
was a condition precedent to tho exorcise of the power of adoption 
and that the power, which .should be strictly construed, came to 
an end with the death of the father. So also an authority to 
adopt given in a will to the executors and the wife was held to be 
a single and indivisible authority and incapablt* of execution on 
the ground that the power was bad in respect of the executors. 
But an authority coupled with a direction that the widow should 
adopt with the good advice and opinion of the manager can be 
acted upon even without consulting the manager, since the direc- 
tion is only advisory and not mandatory. Where it is proved 
that the deceased husband had in fact expressed, as a direction to 
be followed by his wife, his wi.sh that no boy except tho one named 
by him should at any time he adopted to him, it must be held that 
tho direction prohibited the widov/ from adopting an>;^ other boy 
than the one named. But such a direction to operate as a prohi- 

(r) Surenam Keshnh Roy v. Doorga- ^60 -1 PL.T 1 
aoondery, 19 C H1.1_19 T.A. 108 (P.C ). HojpnrJrri Praaail v. Gopal. 57 I.A. 

(si Sitahai v. Bahj,. 12 L.W. 380-47 C. 290 34 C.WN. 1101 1930 A L.J. 1184-11 
1012-1921 P.O. 88 -22 Bom. L.B 1359-25 P L.T. 587 10 P.nl. 187-32 Bom. L.H. 1588 
C.W.N. 97 39 M.LJ. 100-47 I A. 202_- _59 M L J. 015 -1931 M.W N. 189 - 32 L.W. 

1920 M.W.N. .550—25 C.W.N. 97. 324-1930 PC. 212; Radha Maaiiab v. Ha- 

lt) yivtttsaadi Lai v. Kundan Lai, 28 Jendra. 12 P. 727-1933 P. 250-14 P.I,T. 
A. 377-33 I A. .55 -3 A.L.J. 240 -=8 Bom. 258. 

LR. .371 16 M.L.J. 174 (P.C.). (w) Amrifo Lai Diitt v. Suraomoye, 27 

(i0 Bhaovaf Koer v. DhanHkdhari, 47 I.A. 128- -27 C. 99G_.1 C.W.N. 549- 2 Bom. 
C. 466-12 L.W. 105-1919 P.C. 75-24 C. L. R 446 (P.C.). 

W.N. 274-22 Bom. L.R 477=37 M.L.J. 513 (xl SvrrendTa Randan v. Soilnja Kant, 
-46 I.A. 259-- 17 A.L.J. ia3e=1919 MW.N. 18 C. 385. 
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bition against adopting any other boy must be explicitly made and 
clearly intended by the husband to limit the discretion of the widow 
for all time, and on every occasion on which otherwise after his 
death his widow might validly make an adoption. But if the 
direction of the husband is that the adoption should be made with- 
in a fixed period, it must take place within that period and not 
afterwards. '=• An authority to adopt must be construed, if 
possible, so as to advance the purpose the husband had in view in 
giving the authority ; whore a widow has been given the authority 
to adopt without any limitation being placed upon its exercise her 
authority is not exhausted by a first adoption and on the death 
of the boy adopted, she is onfillcd to adopt again as by his authority 
her husband made it clear that he desired adoption to secure spiri- 
tual benefit. '"J Hence where the authority directed the widow to 
adopt a son of one N, and the widow actually adopted a son of N, 
but on his death, adopted some other boy, it was held that 
the second adoption was valid and did not contravene the terms 
of the power. So also w’hei’e the authority was that the widow 
should adopt a particular son of one lyah Pillai and the widow, 
without waiting indefinitely till he got such a son, adopted 
a .stranger, the adoption would be valid on the ground that the 
authority by specifying a particular boy merely indicated a pre- 
ference and did not amount to a prohibition against the adoption 
of any other boy.(i») Where a will containing the authority to the 
widow to adopt ran “ If my younger brother should beget sons, 
you .should take in adoption any of those children or the children 
of any other per.ions if and when you desire to do so,” it was held 
that an adoption made by the widow, of a person oiher than the .son 
of the testator’s younger brother was quite valid as the testator by 
his words left it to the discretion of the widow to adopt the 
brother’s son or any other. Again w’here a particular person 
was mentioned in the authority to the widow as the person to be 
adopted with a rider that if there be any obstacle to take him, then 
any other may bo adopted, and the widow hona fide believing on 
the advice of others that the adoption of the particular person 
would be invalid and prohibited by the Shastras adopted another 


(y) YaiJao v. Namdeo, 49 C. 1—20 AL.J. 
481 -24 Bom. L.R 609 - 26 C.W.N. 393 -42 
MLJ. 219- 48 I.A. .613 -15 L.W. 565-1922 
P.C 216; Jngannath Sao v. Rambharosa, 
41 LW. 120 19.36 P.C. 201.-1936 A.I..J. 874 
•-38 Bom. t..R 776- 40 C.W.N. 1125 -71 M. 
I.J 309 1936 MWN. 942. 

(z) Mutasaddi Lai v. Knndan Lai, 33 
TA. 55-t28 a. 377- 3 ALJ. 246- 8 Bom. 
LB 371 -16 ML J. 174 (P.C.). 

(a) Suryanarayana v. Venkataramana, 
33 I.A. 145 - 29 M. 382=--3 A.L J. 702=8 


Bom. L.R. 700-10 C.W.N. 921.-16 M.L.J. 
276 (P.C.): TMkshmibai v. Rojoji, 22 B. 
990. 

<b) Veerapcrnmall v. Norain Pillal. 1 R. 

C. 91. 

(c) Tiruvengalam v. Bulehayya, 52 M. 
373=28 L.W. 727-1929 M. 11=1928 M.W.N. 
53-- 55 M.L.J. 757. See however Sitabal v. 
Bavu, 12 L.W. 386 ^47 C. 1012-1921 P.C. 
88.-22 Bom. L.R. 1359 - 25 C.W.N. 97-39 
ML.J 106-47 I.C. 202-1920 M.W.N. 556= 
25 C.WN. 97. 
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person, the adoption was held to bo valid/"'' Again where a Hindu 
by his will has appointed five persons as trustees and authorised 
his widow to adopt with their consent, her adoption ■.•dh the con- 
sent of only four of them who have undertaken the trust, the fifth 
having declined to do so, is a valid exercise of the pi -'or to ^idopl '*’> 
In the recent case of Jagtiuiiaih v. Ramharosn^^^ the relevant por- 
tion of a Hindu Will, ran as follow-s : 


“ A boy should bo taken in adoption to perpidiiiile the name of 
ancestors and manage the estate. It i.s expei.-tcd that any ol my 
paternal uncle's sons may get a son. If he gives the boy, my wife 
should take him in adoption. Seven years’ lime is allowed for thi.s. 
After seven years B should be taken in adoption. If this boy does 
not exist, any boy can be taken in adoption.” 

None of the paternal uncle’s sons had a boy, and after the ex- 
piry of seven years from the date when the will was executed, but 
within seven years from the testator's death, the widow, after un- 
successfully trying to secure B in adoption and after and in conse- 
quence of B's mother’s refinsal to give ?> in adopt nn. adoi>fed 
another boy R, The validity of this ad<.>ption was attacked on two 
grounds: fi) that the phrase in the will “Seven years* time is 
allowed for this ” meant that the widow wa.*' to wait for seven years 
after the death of the testator and that tin* .'Klopfion of R having 
been made within that period, the adoption wa.s invalid: fii) that B 
had not died and unless he died any nlher adoption was prohibited. 
Their Lordships of the Pri\w Council rejected both these conten- 
tions and held the adoption valid. The dominating idea and object 
of the testator as expre.ssed in the will wa,s that there .should, with- 
out fail, be an adoption and hence their Ijord.ships laid down that 
that construction should be favoured which would best secure that 
object. The use of the present tense in the words " It is expected ” 
coupled with the .said object of the testator justified the computa- 
tion of the period of seven years from the date of the will itself. 
As regards the second contention their liord.ships observed : “ It 

seems to be a forced and entirely inadmissible construction to ex- 
tract from a parenthetic note providing for Bhagwali’s possible 
death and permitting another adoption if that occurred, a prohibi- 
tion of any other adoption if Bhagwati’s adoption proved, as it did 
prove, to be impossible for a reason of which the testator had pro- 


frt) Rajevdra Prasad v. Gnval, 7 P. 245 
^1929 P. 51-9 PL.T. 123. fThi-s decision 
was reversed by the Privy Council on 
.-mother ground in 32 Tj.W. 324—57 I.A. 
296-.74 C.W.N. llGl-1930 A.I.J. 1184 -11 
P.L.T. 587-32 Bom. L.R. 1588 -59 M.LJT. 
615=1931 M.W.N. 189-19.30 P.C. 242 
(P.C.)1 

(c) Bal Gangadhar Tilafc v. Shrinlvas 


Pondil. 39 B 441-2 L.W. 611 17 Bom. 

r..H. 527 19 C.WN 729 13 A.I.J 570 = 
29 MLJ 34 - 42 1 A. 1.15- -1915 M.W.N. 
454 1915 PC. 7. See also Rattan Lai v. 
Bail Nath. 46 L.IV. 394. 

(f) 41 r.W. 120 -1936 PC. 201-1936 
ALJ. 874- 38 Bom. L R. 776-40 C.W.N. 
llffi_71 MLJ. 309 . 1936 M.WN. 942. 
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bably never thought at all. The language used by this Board in 
Yadao V. Namdeo (48 I. A. 51 : 49 C, 1. : 15 L.W. 565 : 1922 P.C. 
216: 20 A.L.J. 481: 42 M.L.J. 219: 25 C.W.N. 393 : 24 Bom. 
L.R. 609) is much in point. There was here no direction either 
explicitly made or clearly intended to limit the discretion of the 
widow in such a case as in fact occurred.” 

105. Minor widow when can adopt. — A minor widow who has 
been authorised by the husband can make a valid adoption provid- 
ed .she has attained sufficient maturity of understanding to compre- 
hend the nature and the consequences of the act of adoption, 
and. in the absence of convincing proof that she acted of her o^\m 
free will and was fully aware of the .sacrifice she was making in 
introducing a stranger into her family, her tender years would be 
her best protection and no Court would enforce the consequences 
of her inconsiderate act.t^' The fact that the widow ha.s reached 
the years of discretion and attained sufficient maturity of under- 
standing is not itself sufficient to validate an adopAion by a minor 
widow of 15 years, t*’ As it is not uncommon even for grown up 
women to adopt in haste only to lament at leisure, it is all the more 
neces.sary that in the ca.se of minors they must he in a position to 
bring to bear a mature reflexion on the cons'Hpiences of their acts 
and this nece.ssity is not diminished by the circumstance that they 
were fortified by the well-meant advice of responsibl',* adult rela- 
tions, An adoption vitiated by the immature age and the want 
of understanding on the part of the adoptt*r is nh initio void and 
cannot be subsequently ratified.^*'' But the tender yf'ars of the 
widow or the immaturity of her undenslanding would not prevent 
her validly making an adoption of a boy when the hu.sband had 
mentioned that boy for adoption and had left nothing for the di.s- 
cretion of his widow, to be moulded by the machinations of mis- 
chief-mongers. 


106 Successive adoptions. — ^Tn order to ensure the performance 
of those religious rites on which depends bis salvation in after-life, a 
Hindu can not only make, but can also authorise his wife to make, 
any number of successive adoptions, provided that at each time an 


((l) Bagavpa v. SidTamappa. 43 B. 481 
21 Bom T,B. 217 50 T.C. 736; Parvatava 

V. Fakimnik. 46 B. 307-1922 B. 105-23 
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W. N. 721-60 IC. 246-12 L.W. 544; 
Parvatava v. FalctmaBc, 46 B. 307—1922 
B 105 -23 Bom L.H. 1075; Bhimrao v. 
Cangabai, 1931 N. 74. 


({) Mallangouda v. Diindapagouda, 19.32 
B .■>29-34 Bom. LB 1009. 

(j) Saltirajn v. Venkataiwami. 40 M. 
925.^40 I.C. 518 S L.3V. 603 -32 M.L J. 119. 
But see Ranifanayakamtna v Alwar 
SvtH, 13 M. 214. 

(fc) StifUrnjH V. Venkatnswami. 40 M. 
925 40 I.C. 518- 5 L.W. 603- 32 ML J. 119; 
Mnntgpppa v. Knlawa, 44 B. 327 ^55 I.C. 
361-22 Bom. L.R. 91. But see Venkata- 
Ti arostmha v. Rangayya, 29 M. 437—16 
ML.J. 178. 

(11 Mondakini v. Adinath, 18 C. 69. 
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adoption is made there is no son, grandson, or great-grandson, 
aurasa or adopted, living,"'** who is qualified to render Ihe spu’itu- 
al services to the deceased ancestors. 


107. Discretion o£ widow to adopt. — A widow authorised by 
her husband to adopt, has an unfettered discretion in 
the matter of making or not niaking the adoption and 
cannot be compelled to act upon the authority until she 
chooses to do so.‘"' Hence an express authority or even 
direction to the «vi£c to adopt has no legal existonce till 
it is acted upon by the widow of her own free will and choice."*' 
and her refusal to adopt, even though she has been directed liy Ih*. 
hu.sband to make an adoption, is no ground for the e.Kccutors under 
the husband's will declining to deliver to her the possession of the 
husband’s estate; '*’* and if she is made to act upon it under the 
influence of coercion, moral or phy.sical, or acts upon it in ig- 
norance of the legal effect of her act,""* the adoption is not valid, 
and cannot be rendered valid by subsequent ra I if lea lion."’ Though 
she has an aksolulo discretion in the matter of acting uijon the 
authority, the authority itself i.s pei-sonal to her and cannot be dele- 
gated or transferred to another."' 

108. No time limit for exercising the power. — There is no 
power under the Hindu Law to compel a widow to adopt, and, in 
the absence of a time limit imposed on the authority which em- 
powered her to adopt or of a direction that she should adopt prompt- 
ly, she may make the adoption so long as the power is not extin- 
guished or c.xhausted." ' Though there is no obligation on the part 


(m) Bhi(])L'iirtra Krishna Chose v. 
Amnrendra Nath Dey, 411 C 432— 3 L.W. 
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.snddi Lot V Kundan Lot, 28 A. 377-^33 I.A. 
55-^3 A.LJ 216=8 Bom. LB. 371 
-rl6 M. LJ. 174 (PC.); Modiina 
Mofiono V. Purushothama, 41 M. 8SS=-8 L. 
W. 167= 16 A.L.J. 725=1918 N.W.N. 621=45 
I.A. 156=20 Bom. L.R. 1041=23 C.W.N. 
177=35 M.L.J. 13.1=1918 P.C. 74. 
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of the widow to make the adoption without the least delay, un- 
due delay in making the adoption may lead to a presumption that 
the authority itself was not given. 

109. Authority in the case of co-widows. — Where a man has 
two or more wives, he can authorise any one of them or all of them 
to adopt to him.^-'* But only one wife can receive the child in 
adoption so as to step into the position of being its adoptive mother. 
This is evident from the cases which establish that the receiving 
mother acquires in the eye of the law the same position as a natur- 
al mother to such an extent that her parents become legally the 
maternal grandparents of the child. To hold that a child could 
bear such a relationship to more than one mother would be entirely 
contrary to settled law and would produce inextricable confusion 
in the law of inheritance. When the power is given only to one 
of the wives, then slie can adopt without consulting the others and 
none of the others can adopt.'-* If the power is given to the wi- 
dows severally, then the senior widow, i.e., the woman whose 
marriage was earlier, gets a preferential right to adopt, and the 
junior widow cannot make an adoption unless the senior widow dies 
or refuses to adopt,'*'* or leads a life wholly incapacitating her 
from making an adopt Lon, or consents to the junior widow mak- 
ing the adoption, or relinquishes hri- right to make the adoption 
in favour of the junior widow.'*** If the senior widow has validly 
made an adoption, the junior widow’s power to make the adoption 
comes to an end.'t) The adoption in Southern India by a junior 
widow without the consent of the senior widow does not become 
valid oven if the sapindas have assented to the adoption,*®^ and 
from the mere fact that the senior widow wa.s living apart from her 
husband for 25 years, she cannot be deemed to be a “ dushta or 
nishidda” and so disqualified to exercise her preferential right to 

iv) Sheo Bahadur Sivgh V Beni Paha- 1920 B 27; RanjH Lai v. Bijoy Krishna, 
<lur Siiif/h 1926 P.C. 97. :!9 C .t82-1G C.W.N. 440-14 I.C. 17. 

(w) Rajah JIaiinun. Chull Sing \. Koo- (b) Ranjit Lai v. BiJoy Krishna, 39 C. 
mar Citnsheam Sinu, 3 W.R. 09-2 Kn.ipp. .=;82 16 C.W. N. 440-14 I.C. 17; Monda- 
JOX kmt V. Adinath, 18 C. 69. 

IX) TiruvcnijaUim v Butchayya, it C\C. (c) Rakhmahai v. Radhabai, 5 Bom. H. 
373 - 1929 M. II -28 L.W. 727^1928 M.iVJf. O R (App.) 181. 

:>:) 65 M.LJ. 757. (d) Basappa v. Sidramappa, 21 Bom. 

(]/) Narasinihu v. Parthasarathy, 37 M. L.K 217-50 I.C. 736--:43 B. 481; Mulhusami 
199-41 I.A. 51- 23 I.C. 166- -12 A.LJ. 315 v. Pulavaratal, IS L.W. 40 ;42 M L.J. 101 
-.-16 Bom LR. 328 18 C.W.N. 554- 26 M. 1922 M 106 (l)-45 M. 266. 

L. J. 411 1911 .MW.N. 299 (P.C.). (c) Sadashiu v. Reshma, 39 Bom. L.R. 

r.:) Mayne 9th Edn. p. 156. Ill.'i 1938 B -1. 

(a) Mulhvxanii v. Pulavaratal, 45 M. l/) Shivappa v. Rudrava, 57 B. 1—34 
266--42 M.LJ. 101 - 1922 M. 106-15 L.W. 40 Bum. L.R. 539-1932 B. 410. 

-1922 MW.N. S;), Rajah Vcnkalappa V. (g) Rajah Venkatappa v. Renga Rao, 
Renga Rao, 39 M. 772 .29 M.L.J. 18-1916 1916 M. 919 1915 M.W.N. 424 -39 M. 772= 

M. 919: 1915 M.W.N. 424; Rakhmabai v. 29 M.L.J. 18-30 I.C. 106; Muthusaml v. 
Radhabai. 5 Bom. H.C.R. (A.C.) 181; Pulavaratal. 15 L.W. 40=45 M. 266--1922 
Padajirav v. Ramrav, 13 B. 160; Dnyan-u M. 106(1} -=42 M.L.J. 101. 

V. Tanu. 44 B. 508=22 Bom. L.R. 390= 
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adopt, The preferential right of the senior widow prevails only 
so long as the inheritance vests in her along with his junior 
widow. If by the death of a Hindu leaving V liind him two 
widows and a son by a junior widow, the property subsequently 
vests in the junior widow on the death of her s* i', the senior wi- 
dow cannot make an adoption even .i/ith the consent ot tlie junior 
widow.*-'’ When a joint power is given to two widows, both of 
them should act conjointly in the mailer of adoption, though the 
senior widow wiP receive the b<iy during the ceremonial,'*'’ and 
when one of the wiJovs dies before the authority is acted upon, 
the other widow cannot make a valid adoption.*” But in 
such a ca.so if the boy had been selected by the husband himself and 
the widow who died before Iho adoption consented tc ihe boy being 
adopted by the surviving widow, the adoption is valid.*’"’ In Nara^ 
simha v. Part/msarcthy,*” their Lordships of the Judicial Com- 
mittee observe as follows on the question whether a joint power 
to adopt given to two co-widows can be acted upon by one of them 
after the death of the other: — 


" So construing it ihey are of opinion Ui.'it it gives to the widows iointly 
the power to adopt a son shou’d .in occasion arise which in their opinion 
makes it desirable so to do, TIio power is .1 joint psiv^er and the occasion on 
which it is to be exercised depends on their joint opinion. In other words, 
the exercise of the power is vested in the dLscrotion of th.' joint donees. Now 
it is clearly the l.iw that in such a case the death of one of the donees puts 
an end to the joint power. This is not hv virtue of any peculiar doctrine of 
English law or of any sorio.s of English decisions. It flows from the nature of 
a joint power. If power is given to A and B personae designatae to do an act 
if and when they think it desirable the occasion cannot arise nor can the 
power be exercised unless they me both living and in agreement as to the 
act. This cannot be the case after the death of one of them and the conse- 
quence is that the survivor eunnot do Ihe act becaubc he has not the warrant 
of the agreement of his late colleague nor can ho then do the act, seeing that 
the authority to do it is only given to the two acting jointly. The case is 
diflerent when the power is vested not in personae designatae but in the 
occupants for the time being of a specified office such .is executors or trus- 
tees, but that is not the case which we have to consider here. 

The point may perhaps be put in a simpler form not involving any appeal 
to legal doctrines as to joint donees of a power. Their Lordships are of opi- 


(Ii) Mvthusami v. Pulavarniat. 15 L. 
\V. 40--I5 M. 266-1922 M. 106{l)-42 al. 

L. J. 101. 

(i) Mvthvaami v. Pulavaratal, 45 M. 
2GG--15 L.W. 40-=1922 M. 106-1922 M.W.N. 
ffil; Rajah Venleatanm v. Renga Rao, 39 

M. 772 -29 18-30 I.C. 106-1916 W. 

ri9_1915 M.W.N. 424: Rakhmabal v. 
Radhabai, 5 Bom. H.C.R. (A.CJ.) 181; 
Padajirav v. Ramarav, 13 Bom. 160: 
Onj/anu v. Tanu, 44 Bom. .'108—22 Bora. L. 
R. 390-57 I.C. 113; Ranjit Lai v. Bijoy 
Krishna, 39 C. 582-16 C.W.N. 440=14 I.C. 
17. 


(J) Anandibai v. Kashibai. 28 B. 461= 
6 Bnm. L R. 464 ; Lafcxhmibai v. Saras- 
rutihii. 23 B. 789-1 Bom. L.R. 420. 

(Ir) Tlruvengalam v. Bnichayya, 52 M. 
273-1929 M. 11-28 L.W. 727 -1929 M.W.N. 
53-55 M.LJ. 757. 

(II Naraaimha v. Parlhasarathy .17 M. 
199 41 I A 51 .1914 M.W.N. 299--rl2 A.L-J. 
.■!15_-16 Bom. L.R. 328-18 C.W.N.554=26 
M.L.J. 411-23 I.C. 166 (PC.): Lachml 
Prasad v Parbati, 42 A. 266; Sarada v. 
Rama, 17 C.W.N. 319. 

(m) Maharajah of Kolhapur v. Sundo- 
ram Ayyar, 48 M. 1=1925 M. 497. 
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nion that the words of the will when properly construed relate to choice and 
adoption by the two widows acting jointly. Hence those words refer only 
to the period of time when both widows are living. The will is silent as to 
the period after the death of one of the widows and if their Lordships were 
to hold that Papamnia could adopt a son after Chinnamma’s death 
they would bo providing for a period of time which the testator left unpro- 
vided for, and unnotiood in his will, i.c., they would be making an addition 
to his testamentary di.spo.sitions which is a tiling lliat no Court is entitled to 
do.” 


110. Adoption by widow in the Bombay Presidency. — Under 
the Bomliay School of Hindu Law, a widow has power to adopt to 
her iiiisband subject only to such restrictions if any a-: may have 
been imposed upon her by her husband'”! -md when she exercises 
this power of adoption, .she really exercises the authority conferred 
on her by implication by her husband.'"! Thus she may. though 
not expressly authori.sed by her husband, and whether ho was at 
the time of his death joint or separate, adopt a .son to him without 
the consent of his kinsmen or surviving coparceners. '*'! But if 
there is a prohibition by the husband express or implied, ''*! or if 
a son adopted by her husband is alive even though the validity of 
that adoption is quo.stionable,'''! an adoption by the widow is in- 
valid. But such a prohibition cannot be implied merely fj*om the 
husband’.s refu.sal to make an adoption during his lifetime'®! or 
from the absence of intention to adopt or authorise adoption."! 

It has been held that an adoption made by a widow in Western 
India who succeeds to the last male owner's estate not as his widow, 
but as the widow of his Gotraja Sapinda, as for instance when a 
widow succeeds to her step-son as his nearest heir, i.s invalid."'! 
But the real test of the validity or otherwise of such an adoption 
is that enunciated in Amarevdra v. Saimfaii,'*’! namely, whether 


(n) Jaqannath Rao v. Pntnbharoxa, 37 
CWN. 321 -35 Bom. L.H. 2.30 M 

U2 -1933 M.WN 117= 1933 AT^J. 486 «) 
I.A. 49 37 LW 319 19.33 PC ,33. 

(o) Sailashiv v. Rpshvia, 39 Bom. Ij.R. 
1115. Venkappa v Jivaji Krishna, 25 B. 
.306 2 Bom. L.R. 1101; but sec Lakshmibai 
V. Saraspatibai, 2.3 B. 789--1 Boin. I<.R. 
420; Vendravan v. Monilnl. 15 B. 565 (Hus- 
band dying as .i minor! ; iMkshmibal v. 
Sarnsvatibai, 23 B. 789 (Husb.ind h.3vlng 
lived oway from his vrife). 

(p) Bhimabal v. Criininaihgouda, 35 

Bom. L.R. 200 -37 CW.N. 210-60 I A. 25 
.-64 M.L.J. 34- 1933 A.L.J. 366- 1933 MW. 
N. 1 =57 B. 157 - 37 L.W. 81-19.33 P.C. 1; 
Overruling Isipar Dadu v. Oiijitbai. 50 B. 
468 -1926 B. 435 (F.B.) nnd Rnmjl v. 

Chamau, 6 B. 498 (F.B.); Vijaysingji 

V. Shlvsangl, 59 B. 360 - 62 I.A. 161 
-37 Bom L.R. 562 -39 C.W.N. 682 -68 M. 
L.J. 701 42 M.LW. Irrl935 P.C. 95-1935 
A.L.J. 690-1935 M.W.N. 534. 


(f(i Mafiiand't v BoOrfji. .37 B. 107—14 
Jloin. LR. 1121 17 I C. 746; CoVertor oj 

Mrtlura v Motfoo Rnmnlinga. 12 MT.A. 
:<97. aofHil V Vishnu, 2.3 B. 250. 

fr) Jihau V. Narsaaonda. 46 B. 400-23 
Bom. LR. 1272.-1922 B. 300. Chtmcibni V. 
Matlappa. 46 B. 946 -1922 B 397 -24 Bom 
LR. 489. 

(s) .Sila b(ji V. Gouindrao. 51 B. 217 — 
1927 R. 151; IsFiwar Dadu. v. Gajahai, TO 
R 468 -1926 B 4.35. 

(t) Vilhngoirdn v. Seerptary of State 
1932 B. 442 -30 Bom. L.R 818. 

(ti) Bassangowda v. Riidrappa, 52 B. 
393- 1928 B. 291-30 Bom. L.R. 591; Yefc- 
tMifh V. rjiimtboi, 1922 B. 347 -47 B. 37 
- 24 Bom. L.R. 8.36; Datto Covlnd v. 
PaMdnrang. 32 B. 499 10 Bom. L.H. 692. 

(») Amarendrii v. Sannian, 12 Pat. 642 
-60 T A. 242 35 Bom. L.R. 8.39 -37 C.W. 
N. a38_-B5 M.L.J. 203 -193.3 A L.J. 710-38 
L.W. 1-^1933 P.C. 155- 1933 M.W.N. 769= 
14 P.L.T. 399. 
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or not the power of the widow to make the adoption has come to 
an end prior to the adoption by reason of a son of her husband 
having died subsequent to the husband's death, !• vipg his own 
(son’s) widow or his son to continue the line, aJid iJ her power has 
not so come to an end, her power of adoption cann t be ciueslioned, 
even though at the lime she exercises that power the estate vested 
in her has come to her by inheritance as the widow oi a (lairaja 
sajiindas of the last male-holder, 

111. Adoption with the consent of sapindas. — The whole basis 
of the rule that in Southern India the want of conseni of the hus- 
band for his widow making .^n adoption can be supplied by the con- 
sent of the sapindas was a single sentence in Colebrooke’s note on 
the Mitakshara to the effect that in .some of the .schools a valid 
adoption can bo made by the widow with the assent of his kindred. 
This statement which was repeated by Sir iTiomas Sirange in his 
Hindu Law was approved as correct by the Privy Council in the 
Ramnad case'*’ as the statement of the established law m South- 
ern India. The dccLsion of the Madras High Court, which the 
Privy Council confirmed in that case, upheld an adoption by « wi- 
dow with the consent tif thi* majority of her sapindas on the ground 
that the law of adoption was a development from the old practice 
of raising up issue to a <leceascd husband by his b. iither or sapinda 
having carnal intercowr.se with the widow."" This analogy bet- 
ween the form of the Daltaka adopllvm and the old practice relied 
upon by the High Court was not accepted by the Privy 
Council whoso decision in favour of the rule proceeds on 
the ground of the presumed incapacity of women for in- 
dependence. Elaborating on this ground their Lordships 
proceed to lay down the following propositions : (1) that 

if the husband was a joint member of the family which 
remains joint on the date of the sanction, then the widow is 
allowed the alternative of seeking and obtaining the consent of only 
the hu.sband’s father who, as the head of the family and the natu- 
ral guardian of the widow, is competent by his sole assent to 
authorise an adoption by her ; (2) if there be no father in the hus- 
band’s undivided family, the assent of all the brothers, who in de- 
fault of adoption would take the husband’s share, would probably 
be required, since it would be unjust to allow the widow to defeat 
their interest by introducing a new coparcener against their will ; 
(3) where, however, the widow has taken by inheritance the sepa- 
rate estate of her husband, the consent of the father-in-law if he 
is alive, would be suflicient ; (4) if there be no father-in-law, there 

( 10 ) Ramachandra v. Mt. Yamuni. 1936 RomaHnqn. 12 M.I.A. 397. 

N. 65 (F.B.). (V) Collector of Madura v. Moottoo 

(x) Collector o/ ATadtira v. Moottoo Annuilinffo, 2 M.H.C.R. 206. 
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should be such evidence of the assent of the kinsmen as suffices to 
show that the act is done by the widow in the proper and bona fide 
performance of a religious duty, and neither capriciously nor from 
a corrupt motive ; (5) but the consent of kinsmen however remote 
is not essential since their assent seems to bo required by reason 
of the presumed incapacity of women for independence, rather than 
the necessity of procuring the consent of all those whose possible 
and reversionary interest in the estate would be defeated by the 
adoption; (6) inasmuch as the authorities in favour of l?ie widow’s 
power to adopt with the assent of her husband’s kinsmen proceed 
in a great measure upon the assumption thal his assent to this 
meritorious act is to bo implied whenever he has not forbidden it, 
so the power cannot be inferred and the widow cannot adopt with 
the assent of the kinsmen when a pi'ohibilion bj- the husband either 
has been directly expressed by him, or can be reasonably deduced 
from his disposition of his property or the existence of a direct line 
competent to the full performance of the religious duties or from 
other circumstances of his family, which afford no plea for a super- 
session of heirs on the ground of religious obligation to adopt a son 
in order to complete or fulfil defective religious rites. The same 
reasons which justify a presumption of authority to adopt in the 
absence of express permission are powerful tit exclude a presump- 
tive prohibition to adopt when on a now and unforeseen occasion 
the religious duty arises. 

112. Sapindas’ consent in undivided family. — ^Where the hus- 
band had died a member of an undivided family and the family 
still remains joint at the time the widow seeks the sapindas’ con- 
sent to make the adoption, the permission must bo sought within 
the family and not outside il.<=> If the husband’s father is alive 
then his consent alone will be sufficient to authorise the widow to 
make the adoption, and in the absence of such father, either the 
manager or all the undivided members of the family can empower 
her to adopt, but not the divided members without the concur- 
rence of the undivided members. Though religious duty is the 
foundation of the law of adoption, and the devolution of property 
a more legal consequence, yet having regard to the grave social 
objections to making the succession of property depend upon the 
caprice of a woman, the power enunciated in the Ramnad casef®) 
should be kept strictly within the limits assigned to it.^*^ An 
adoption made with the consent of the deceased son of the adopt- 
ing widow is a valid adoption where there is no change in the cir- 


(z) Raghunada v. Brozo, 1 M. 69—3 I.A. lal Collector of Madura v. Moottoo- 
154 (P.C.) : Rarayanasami v. Mangammal ; Ramalinga, 12 M.I.A. 397. 

28 M. 415-15 M.L.J. 143. (b) Raghunada v. Brozo, 1 M. 69 (81) 

.-S LA. 154 (F.C.). 
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cumstances and there are no other grounds for the next presumpt- 
ive reversioners to objeet to the adoption when sietualJy maae.^‘=* 
But where the only surviving coparcener is a minor 1 liernie in- 
capable of according a valid assent to the deceased (•opaiconer’s 
widow, the widow can make a valid adoption with :he cons* nt of 
the minor’s guardian. 

113. Sapiiidas’ coii.sciit in a divided family. — ^Where the lius- 
band died a divided meinbc-*, then the widow' can adi>pl with the 
assent of her father-in-lav/, if ho bo alivc''’> or with the as.'ienl of 
a substantial majority of the nearest heir*; of her husband.**'^ 
There should be such proof of as.sont on the part of the .sapiinlas a; 
should bo sufliciont to suppoi-t the infLM'onee that the aitnptioii was 
made by the widow, not fi-om capriciiiuii or corrupt mofivt-s in 
order to defeat the interest of this or that .'^apinda, but upon a fair 
consideration by what may be called a family council of the e.xpcdi- 
eney of substituting an heir by adoption to the dt'ceased husband.'^' 
In giving or withholding Iheii consent to a proposed adoption, it is 
the duty of the sapindas, who are to be regarded as a family Cfpun- 
cil, the natural guardians of the widow and tlic protectors of .*ici 
interest, to form an honest and intelligent judgment on the advisa- 
bility or olhorwi.se of the proposed adoption in and with rjfcrence 
to the widow’s branch of the family. Where one of two sapi idas 
whose consent is sought refuses it, being actuated by personal 
motives, his d’ssont may be disregarded, and the adoption made 
with the consent of the only other sapinda, bonr fide given, will be 
perfectly valid. But it is the duty of the widow to ask for the 
consent of every one of the nearest sapindas and she canniit excuse 
herself by saying that .she did not ask his consent because sh(‘ knew 
it would be refused,'^' The consent may bo asked either in person 
or even by a letter and the fact that the widow merely wrote for the 
sapinda's consent for adopting a particular boy in.stcad of going to 
the sapinda and having a dLscii.ssion with him regarding the pro- 
priety or otherwise of the proposed adoption does not invalidate 
the widow’s approach so as to justify the sapinda in refusing to 
give his consent, In the absence of the father, the as.sent of the 
divided brothers is equally requisite for the validity of the widow’s 
adoption. If a majority assent and one refuses, his objection may 
be disregarded. But the ab.sence of their consent or, in case there 


(c) Annnpumainma v. Appayya, 56 M. 
L.J. 760- 52 M 620 1929 M. 577- -29 L.W. 
858 IF.B.). 

(cl) Collector of Madura v. Moottao 
Ramalinga, 12 M.I.A. .197. 

(e) Krislnayya v. Lakshmipathi, 43 M 
650-18 A.L.J. 601 --24 CW.N. 905- 39 M. 
LJ. 70-47 I.A. 99T.1920 M.W.N. 385-.12 
L.W. 625=:1920 P.C. 4. 


(f) Vellanki v Venkata, 1 M 174-. 
4 I.A. 1. (P.C.); Krislnayya v. Lakshmi- 
pathi, 4.1 M. 650- -18 A.L.J. 601 -24 C W N. 
DO.'5.-39 MLJ 70 -12 L.W. 625 1920 P.C. 
4-^47 I.A. 99 1920 M.W N. 385. 

ig) Krishnayya Rao v. Surya Rao, ISS.I 
P.C. 190 - 69 M.L.J. .188-40 C.W.N. 1-37 
Bom. L.R 852-- 42 L.W. 267-1935 M.W.N. 
1216. 

(h) See p. 110 foot note (h). 
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is only ono, of his consent, cannot be made good by authorisation 
of distant relatives remotely connected whose interest in the 
well being of the widow or the spiritual welfare of the deceased or 
in the protection of the estate is of a minute character and whose 
assent is more likely to be influenced by improper motives. This 
does not mean that the consent of a near sapindu who i.s incapable 
of forming a judgment on the matter, such as a minor oi- a lunatic, 
is either sufucient or necessary ; nor does it exclude the view that 
where a near relative is clearly proved t<j be actuated by corrupt 
or malicious motives, his dissent may be disregarded. Nor does it 
conlernplate cases where the nearest sapinda happens to bo in a 
distant country, and it is impossible without great difliciilty to ob- 
tain his consent, or where he is a convict or suffering a term of im- 
prisonment. The consent required is that of a substantial majority 
of those agnates nearest in relationship who, as already 
observed, are capable of forming an intelligent and honest 
judgment on the matter. ‘‘‘ When it is said that the 
assent of sapindas is necessary, sapindas include bhinna- 
gotra sapindas'^’ as well as snf>otra sapindas, and when 
there is no agnatic relation, the consent of the cognate 
relation who under the law would be the in L.sumpliv<' rever- 
sioner is suflieient. The lest of pnipinquity from the point t>f view 
of property is an unfailing test and a sure guide in th.s mutter. 

In the absence of any <dher sapindas the consent of the liusband’s 
mother would validat<‘ an adoption.'^ When there arj no sapin- 
das, the widow has in herself no residuary power to adopt but 
in the presence of sapindas, near or remote, a daughter’s consent to 


pi) Vepm Ba.savaraju v. Balasnrya 
Frasaila Rtio. 41 M. 998 9 I. W 2)3 .1918 
P.C. 97--45 T.A. 265- 17 A L J 31 21 Bom 
I. R. 2.38 -23 CW.N. 251 -36 MT,.! 10 

Subramaiiiiam v. Venkaniniii, 26 M 627-. 
13 MliJ 2.39; KiisMini/j/n v iMkslimijtiilhi 
43 M. eriO IS A.I..J. 601 24 C.W N. <.M5 

39 M.L J. 70 -47 I.A. 9!l 1320 M W N. 
385 12 L W. 625 1920 P.C. 4 ; Ven- 

kamma v. Suhramaniam. 30 M. 50 17 

M.L..r. 114-34 I A. 22- 4 A.L.J. 150 .11 
C W N. 345. 

(i) Kristnnyjjc v. Lakshmipatki, 43 M. 
650 (PC). 18 ALJ. 601-24 C.W.N. 905- 
39 M.LJ. 70 47 I A. 99 1920 M.W X. 
385 12 L.W. 625:^1920 P.C. 4 , Vi*pto 

Basacaraju v Balasnrya Prasada Rao, 
41 M. 998- 9 nW. 24.3 1918 P.C. 97 

.-45 I A 265-17 A.L.J. 34-21 Bom. li.U. 
2.38 23 C.W.N. 251-36 M.L.J. 40; Solai- 
rnalai v. Sokkammal, 67 MB-J. 618-1934 
.M. 567 -40 L.W. 559. 

(i) Balasubra'man'ya v. Subbayya. 47 L. 
W 110-1938 P.C. 34-19.38 A.L.J. 215 42 
C.W.N. 449^(1938) 1 M.L.J. 426-19 P.L.T. 
169 . 65 I. A. 93. 


((>') BiilaMihriiinaiiia v. Subbayya, 1938 
PC. 34-17 LW. no. Kesar Singh v. Se- 
cretary of suite, 49 M. 6.32 -.51 M. 
LJ. 16 1926 MW.N. 540-1926 M 
881 .24 L.\V 878; See contra in 
Vistcasundara v. Sawasiindara, 4.3 M. 
876 59 l.C. 609 .•iiicl Miirahari v. 
Sumitramma, 57 M. 411 -66 M.LJ. 577— 
1934 M.WN. 127--1934 M. 191-L.W. 133. 
Alter the Hindu L.iw of Inheritance 
Amendment Act (II of 1929) a question 
may arise whether in the presence of 
nRnntic relations wliose right to succession 
is postponed under this Act, the consent 
of Uic preferential heirs under the Act 
would be necessary or sufTicicnt for a 
valid adoption. But when one considers 
the limited scope and the obvious object 
of the Act. the answer to Uiis question 
would appear to he in the negative. 

(l) MaharajoJi of Kolhapur v. Sundaram 
Ayyar, 48 M. 1=1925 M. 497. 

(m) Balasubramania v. Subbayya, 1938 
F.C. 34=47 L.W. 110; See contra In Ap- 
palaswamy v. Moosalaya, 12 R. 22=1933 

R. 334. 
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the adoption is unnecessary. In the Ramiiad case, their Lord- 
ships of the Privy Council have the following observations to make 
on the question as to who.se consent would be a su ‘ . ii nt substi- 
tute in the absence of the husband's authority : — - 

“The question w)io nre the kinsmen whose ns.>>ent wi'I 'ipply the w.'inf 
of positive authority from the ilceeaied Husband, is the first to sup^e. t itself. 
Where the Ilusband's f.miily is m the nurm.d irui.dilicn of a Hindoo family-- ?.e., 
undivided- -that question Ls of eomparatu-ely L-.j-y solution. In such a case 
the widow, under the law of dl ine Schcnl' wliicli .idniit tins disputed power of 
adoption, takes no interest in lier 11u-.ba id'- -liarc -jj ilio joint cslato, except 
a right to maintenance. And though tt'i* f.itlu- of fir- Husband, if alive, might, 
as the head of the family and the natural (.••ardian of the Widow, be com- 
petent by his solo assent to aiithoii'/e an .adoption by licr, yet, if there be no 
Father, the consent of all the Broihc' s. who in default ot ad iption, .vould 
take the Husband's share, would |-iobahly 'o * retiuired. since ,t would bo 
unjust to allow tlie Widow to deli.it their inteiest by iutroducing .-( new co- 
pai Conor against their will. Where, hmyevei as ir tlie prcseiic case, file 
Widow has taken by inheritance the sip<.iatc estate ot her liusband, there i- 
greatcr diflicully in laying down a rule. The power 1o adopt when not actu- 
ally given by the Husband can only bo exorcised wb.-n a fuundatio.\ for it ss 
laid in the otherwise iicgloclod observ.'ince of religiou.v duty, as understood by 
Hindoos. Their Lordships do not think there is any ground for saying, ili.it 
the eonsent of every kinsman, however remote, is e“'c'nlial. The assent ot 
kinsmen seems to be required b.v I'cason ot the piesumtd incapacity ot women 
for independence, ratlicr than the iioro.s.siiy of procuring ilic consent ot all 
those whose possible and revi'isionary interest m the estate would be defeated 
b,y the adoption. In such .i case, therefore, tlioiv Lordships thinl., that the 
consent of the F.ither-ii>-l.iw, to whom the law points as the natural Guar- 
dian ami “ venerable protector '' ol the Widow, would be su/Tlcienl. It is 
not easy to lay down .in inflexible lulo for the case in which no Fathor-in- 
law is in existence. Every such cose must depend upon the eiu.uni'l.inces 
of the family.” 

114. Validity of sapindas' consent. — Whore the assent of the 
kinsmen to an adoption is procured by a widow under circum- 
stances negativing (he exercise of any conscious discretion in the 
matter on the part of the kinsmen, the consent is invalid and insuffi- 
cient to validate an adoption. Thus where the widow falsely re- 
presents to the sapindas that she has her husband’s consent and 
thereby secures their assent to the adoption, the adoption will be 
invalid. <”1 For the same reason the consent by a minor is inelTcct- 
ive to validate an adoption, fPl or even a more prosej'ico, at the 
adoption, of one whose consent can validate it.^**^ So also a con- 

<n) Murahari v. Suinilrammn. .19 L.W. 
i:i3-S7 M. 411-66 M.I..J 577 -1934 M. 191 
--1934 M.W.N. 127. 

(o) Venkanna v. Venkanna, 1927 M. 

706; Venkatalakshmamma v. Narasayya, 8 
M. 545: Venkamma v. Siibrnmaniom, 30 
M. 50-17 M.L-J. 114.-34 1 A. 22-4 A.L-J. 

IJiO^O Bom. L.R. 89.-11 C.W.N. 345 IP.C.); 


Gane&a v. Copciii, 2 M. 270 7 I A. i73 
(P.C.): Bayhiinadn v. Brozo, 1 M. 00-3 
I.A. 154 IP C.) . Hnwanujo v. Narasamma, 
1933 M.WN. 1118. 

(p) Vasuden v. Kcmcfiandra, 22 B. SSI 

(q) Ibid -Ranitinni v Xulondoi, 14 M 
lA. 346. 
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sent obtained by bribery or corruption is invalid. But where a 
sapinda gives his consent to an adoption with the view of getting 
his daughter’s daughter married to the adoptee, the validity of the 
consent cannot be attacked on the ground that it is given with a 
fraudulent or corrupt motive, because the mere hope or bare expec- 
tation of the consenting sapinda cannot be treated as amounting to 
an inducing motive in giving the consent, So also there is nothing 
wrong in a coparcener of the husband consenting to an adoption 
after stipulating for his own protection that his own share should 
remain undisturbed by the adoption, Nor does the fact that the 
boy to be adopted happens to be the son of a sapinda disqualify 
that sapinda from validly assenting to the adoption. A consent 
to the widow adopting “ any boy from the sac/otrajas" is not invalid 
as being too general or as excluding a conscious exercise of discre- 
tion in the matter by the sapindas.^®) The mere circumstance that 
the consent of a substantial majority of the sapindas has been ob- 
tained will not validate an adoption and the widow’s omission to 
consult any one of the nearest sapindas is enough to render the 
adoption invalid,^®'' even if ho was inimically di.sposed towards her 
and would have refused his assent^*'’ if asked for. This point re- 
ceived the following con.sideralion of the Privy Council in the case 
of Venknmma v. Svhrainnniam'^^ where a widow obtained the con- 
sent of one of the two .sapindas by representing thtit she had already 
obtain<*d her hu.sband’s authority and omitted to a.sk for the con- 
.sont of the other sapinda on the ground that ho was iniinically dis- 
posed towards her: — 

" One of the most important facts in the case is that the first appellant, 
the widow, at the time of the adoption and in h«M- defence to this action, 
asserted that her husband had before his death given her, orally, permission 
io take a hoy in adoption. Both Courts have hefd th.nl this has not been 
established in evidence. II is only as a .second and corroborative authority, 
that the first appellant obtained the deed of consent which has been men- 
tioned. This failure of the appellants to prove the husband’s authority 
enter:: deeply into the question about the kinsmen’s consent, for it cannot 
be disputed that the first appellant, in obtaining such consents ns she did, 
represented herself to have received her husband’s authority. Accordingly 
the respondents rely not merely on the absence of the consent of one of the 
two nearest kinsmen, but on the consents actually obtained having been 
given, not in the exercise of an independent judgment on the expediency 


(r) Dannkotl v. Balaauniiara, 36 M. 19 
- IS IC 989 : liaml v. Rangamma, II ML. 
J. 20. Cavesa v. Gopala. 2 M. 270--7 I A. 
173 (P.Cb 

(s) Sivasuryanarayana v. Audinarayala, 
44 M.L.W. 876-19.T6 M.W.N. 13.TI-rl937 M. 
110 . 

(t) Srinivasa v. Rangasaml, 30 M. 450 
-17 ML.J. 322. 

(ti) Krishnayya Rao v. Rajah oi Pitta- 
pur, 42 L.W. 267=37 Bom. L.R. 852=40 


C.W.N. 1-69 ML.J. 388-193.'; P.C. 190=-- 
1935 M.WN. 1216. 

(v) BrahmaitaitiTi v. Sumitramma. 57 M 
411-66 ML.J. 577-1934 M. 191-1934 
MW.N. 127 39 L.W. 133. 

(IP) Siibbamwa v Adfmoorthappa, 21 
L.W 85 -1925 M 635 1925 M.W.N. 107. 

(i) Venkamma v. Siibramaniam, 30 M. 
50 17 Mi:-.J. 114-.=34 I.A. 22.-4 A.L.J. ISO 
.9 Bom. LR. 89^11 C.W.N. 345 (P.C.). 
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of the proposed adoption, but rather as the i-atificaiion of what mi’-t now 
bo taken to be the non-existent authority of the deco:iscd imsbanu. This 
is the view taken in the judgment appealed against, aiut in -ii- Ijordships’ 
opinion it is sound. 

It is unncce.ssary to re-state the law as to the poisou'j whf.se avithoriiy 
is required for adoption, for the appellants’ case fails in '1- qiialifv of ■Pf' 
coasents actiiallv obtained. lint, in iheir T.oidship,s judgi'ienl, liu .ippel- 
I.'iiits have failed to justifv the widow in omittinf; te a.-jk for the .nillvjiil> 
of a person holding so iiiij'>orl.int a po-sition 'ii the fatnily as did the first 
re.spoiidcnt. She defends b..-rsclf by saying that she knew he would ref'isc ; 
but she is not entitled to mc- .so. and lo cin.sult him was essential to her 
obtaining the mind of the kinsmen on this family iiucstion.’’ 

113. DilTcronrc Itelwecii the liiisbaiirrs authority and sapin- 
<las’ consent. — ^Thcre i.s an essential dilToroneo Ijetwecn llio authori- 
ty of the husband and Iho as.si'nl of a sapinda. The furmor is in- 
tended lo bt' e.xereised only after the death of the iuisband and 
there is no obligation upon the widow tti make the adopuon at once 
or within a reasonable time<''\ Tho latter is Intended to be ussod 
within a reasonable time after the eoiisont is given. When the 
intiM'Viil is short, the death of the .sapinda may not mattev , but a 
sapinda’s eonsenl is not to be pocket ted by a widow and used long 
after it was given, when entirely difl’crent con 'uk ration;- as to the 
expediency of the adoption may apply. Again, the boy t'> be 
adtiplod ought a''so te be referred to the consi- lend ion r.f the 
.«apinda, since his con.sent to tho adoption of any boy at any time 
will be invalid. Another distinction that may bo urged between 
an adoption with the hu.sbnnd’s authority and an adoption with 
tho sapindas' consent i.s that in the foiiner case the moliv'es of the 
widow are immaterial,'"' while in the latter case the motives of the 
widow, if corrupt or capricious, may bo .said lo invalidate tho 
adoption. 

116 Time limit for acting tm sapindas’ consent. — The con- 
sent of sapindas empowering tho widow lo make an adoption is ordi- 
narily tho con.sent of lho.se sapindas neiu-c.st in relationship and liv- 
ing at the time the adoption is made. Hence a sapinda’s consent can- 
not bo acted upon after his dealb when those who are tho nearest 
reversioners at the time the adoption is made are against the adop- 
tion.'^' The proper rule .seems to be that laid down by ihe Madras 
High Court in Bralimauya v. Ratatyj/a,'*"' that a consent of a sapinda 

(y) Itnical Slieo v. Bpiii Unhiidur. 192G 
PC 97: nTiilasadrli Lai v. Kitndnn Lai. 

2« A. 377--33 I A. 5.S -16 M I, J 174-3 
A.L.J. 246 -8 Boni. L R. 371 fP.C.); Riijc 
Vyankatriiv v. Jaiiarantran. 4 Tloni. H.C. 

« 191. 

(t) Brahmaym v. Rnlm/yn, 20 L.W. 50.3 

1925 M. G7 -1924 MW.N. 844 ; But see 
Brahmasastri v. Sumitramma, 57 M. 411-= 

6G M.L.J. .'•77^1934 M. 191- U934 M.W.If. 

15 


127 .39 LW. 13;i. 

ip) Sec thr re.-iwning In Banarsi v. 
Sumal. 19.315 A G41 1930 ALJ. 1237. See 
.-ilso S 119. 

(bl Mflwii V. Subbarayar. 3G M. 14S---24 
ML.J. 484 19 IC. 663; Lalcshmibai v. 
Viabnii, 29 B. 410-7 Bom. L.R. 43G. 

(c) 1921 M.W.N. 844-20 L.W. 503=1925 
M. G7. 
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does not become inoperative automatically on the sapinda’s death 
and the only condition that should be imposed as regards the time 
within which it should be acted upon is that it should not be used 
after an unreasonably long time when entirely different considera- 
tions as to the expetliency of making the adoption might arise. 

117. Sapinda’s consent whether revocable . — A sapinda can- 
not arbitrarily or capriciously withdraw or revoke his consent. If 
a sapinda cannot, as is now well established, arbitrarily withhold 
his consent or refuse it (See S. 118). it stands to reason that an 
aibitrary revocation of the consent should stand equally condemn- 
ed. The correct view has been trenchantly expressed by Venkata- 
subba Rao J. in Sivasurjjanarayana v. Audinaraijana^^^ as follows: 
“ As Se.shagiri Ayyar, J. points out in Suryanarayana v. Ramadas^f^ 
the assent of a sapinda is presumptive evidence of the hona fides 
of the widov/’s act. Tliat being the essence of the doctrine of con- 
sent. it is impossible to uphold the contention that a sapinda may 
at his pleasure withdraw his consent. It has been faintly argued 
that the discretion in the exercise of which a sapinda gives his con- 
sent, necessarily carries with it a power to revoke it. Tliis is con- 
trary to the spirit of the Hindu Law. which treats a sapinda’s con- 
sent as amounting to an expression of his o 2 -)inion that the adoption 
conduces to the spiritual benefit of the d< ceas<‘d person. We, with- 
out hesitation, concur in the view of Seshagiri Ayyar J. that when 
a .sapinda, upon a dispassionate consideration of the question, once 
gives his consent, he cannot arbitrarily or capriciousljr withdraw 
it,” Whether he can do .so for ju-stifiable reasons, is matter left 
open by this ruling, but there can be little doubt that he can, for it 
is ea.sy to visualise cases of po.st-consont awakening of »he .sapindas 
to the sordid or nefarious schemes in furthci’aneo of which the 
adoption was thought of to cover up debauchery and sin by a 
religious exterior, 

118. Improper refusal of consent hy the sapindas. — ^Where a 
sapinda refuses to give his consent to the widow’s adoption, actuat- 
ed by corrupt or malicious motives, his dissent may be dis- 
regarded, and an adoption made with the consent of the agnates 
next in order is valid. The behest of the law is that the sapinda 


(cl) Ammanva v. Salyanarayana, 49 M. 
r.36-r.l M.UJ. 426-24 L.W. 150=1926 M. 
916; Siiryanarayana v. Raniadots, 41 M. 
601-7 L.W. 72-1918 M.W.N. 208= 43 I.C. 
.*>26 - .74 ML J. 87 ; AnvapurnamTna v. Ap- 
jmin/d Sasiri, 52 M 620--29 L.W 8.'>8=1929 
M 577 -.■i6 MLJ. 760 (F.B.) 

(e) 44 M.L.W. 876=1937 M. 110=1936 
M.W.N. 1333. 

(/) 41 M. 604 34 M.L.J. 87=7 L.W. 72 
--1918 M.W.N. 208. 


(g) Kristnayya v. LakshmipatM. 43 M. 
650=12 L.W. 625-1920 P.C. 4=39 M.LJ. 
7.1-47 I. A. 99.-18 A.L.J. 601=24 C.W.N. 
905--1920 M.W.N. 385. 

(h) Ramanuja v. Narasamma, 19.73 M. 
W.N 1118; Venkatarama Roju v. Papamma, 
39 M. 77--1914 M.W.N. 911-26 I.C. 888=27 
M.L.J. 638; Harl Ramayya v. Venkata- 
thalapathi, 43 M.L.W. 668=1936 M. 460= 
70 M.L.J. 619=1936 M.W.N. 261. 
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must subordinate his self-interest to his duty and olTer disinterest- 
ed advice to the widow, t*) But the expeetaut lieir is not always 
prepared to forswear his heritage for the beatitude oi 'ne wiio has 
passed to the world of the invisible. Hence it is that questions 
arise under what circumstances can a widow adopt ’i spite of the 
refusal of consent by the sapindas. A refusal of const -i it by a 
sapinda on the grountl that his reversionary right ivtmld be pre- 
judiced by the adoption, or on the ground that no other boy 
except his own son should be adopted/^^ or on the ground tha' the 
person to be adopted is the son of his enemy and is lef using to 
recognise his legitimacy,*'* is an improper refusal and an adi.ptio'i 
made in spite of it is valid. But any refusal unaccompanied liy 
reasons is not uecc.ssarily improper. But the refusal will beconu' 
an improper one if the widow asks the sapindas for their rea.son3 
for refusing and they decline to state them.'"'* It cannot Ih> said 
that a sapinda 's judgment is vitiated from the outset on aeeount ol 
his personal interest as a presumptive reversioner. So long as he 
has exercised a I’easoiiable judgment and is not actuated by motives 
of self-interest, fraud or corruption.'"* his decision given l/oiia 
on a fair exerci.se of discretion in the interest of the estate must be 
respected and he is entitled to show that the adoption is undei takcn 
by the widow not with any religious or spiritual purpose but with 
a view to put him to loss imd to secure a personal gam for 
herself. (“J 

119. Widow’s motive in inakhig the adoption. — When a widow 
applies to the sapindas for their consent for her making an adoption, 
what they have to decide is the propriety of her act and not Ih.e pro- 
priety of her reasons, and if their consent has Ix-en hoiia jide 
without being affected by any fraud or corruption, it is conclusive 
as to the propriety of her adoption, even if the adoption is made to 
defeat an alienation or disappoint an expectant heir. It would bc' 
very dangerous to introduce into the considerations of the cases of 
adoption nice questions as to the particular motives operating on 


(i) KTishnayya Rao v. Rajah of PUta~ 
Iiur, 42 L.W. 267 - 40 C.W.N. 1- 37 Bora. 
1..R. 852_G9 MXJ. 388 -1935 P.C. 190= 
igs.-! M.W.N. 1216. 

(j) Venkalarama Raju v. Popomma. 39 
M. 77 -1914 M.W.N. 911=26 I.C. 888=27 
M L.J. 638; Kamayya v. Sooranna, 1933 
M.W.N. 149(2)_-39 L.W. 68^66 M.LJ. 37 
. 1934 M. 48. 

(fe) Parasara v. Rangaraja, 2 M. 202. 

(11 Krishnayya Rao v. Rajah of Pitta- 
pur. 42 L.W. 267 =37 Bom. L.R. 852=40 C. 
W.N. 1-69 M.L.J. 388=1935 P.C. 190=1935 
MW.N. 1216. 

(m) Brahmayya v. Ratayya, 20 L.W. 
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(n) Venkaii.uin v. S7(brai»ianiain, 34 I. 
A. 22 -4 ALJ. 150-9 Bom. T- R. 89-11 
C.\V.N. 345-30 M SO. -.11 ML.J. 114 (P.C.); 
Krishnayya Rao v Rajah of Pittapur, 12 
I..W. 267-.77 Bom. L.R. 852. 40 C.W.N. 1 
-69 M.L.J. 388 -1935 P.C. 190--1935 M. 
W.N. 1216. 

(o) Krishnayya Rao v. Roja of Pitta- 

pur. 51 M. 89.3 28 L.W. 422.^55 M.L.J. 
894=U928 M. 994 (F.B.); Canesa V 

Gopala, 2 M. 270---7 I.A. 173 (P.C.) ; Para- 
sara v. Rangaraja, 2 M. 202.. 
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the mind of the widow and hence the question of her motive is 
altogether irrelevant in adjudicating on the validity of her adop- 
tion. Even if her motives arc puerile or malicious, the adoption 
by the widow will bo upheld if duly assented to by the proper pei'- 
sons""* becau.se she after all does a thing which she is entitled 
to do. Foi- the same i'cason an adoption by a widow 
of an only son which is sinful and u’religious is valid since such an 
adoption is not illegal and the sapindas' consent invests her with a 
power co-extensive with that of her husband. The ob.sej‘valion 
of the Privy Council in the Ramiiad casc^'' that in order to be 
valid an adoption by the widow must be made in the proper and 
boiin fide pei-forinance of a religious duty and neither capriciously 
nor fi'oiii a corrupt motive may lead to an inference that an adop- 
tion by a widow may be impugned on the ground that it was made 
with a corrupt motive especially as the observation \va.s quoti'd wiUi 
approval by the Privy Council in a later case.'"’ But the effect of 
this dictum was c.vplained a\vay m another decision by the obser- 
vation that it would be very dangerous lo introduce into the con- 
sideration of these casics of adoption nice questions as to the purli- 
eulav motives operating on the mind of the widow and that all 
which this Committee in the former case"'” mean) to lay down 
was that there should be such proof of a.>'.sfiif on the part of the 
sapindas as should be sufficient lo support tin- inference that the 
adoption was made by the widow not from capricious or corrupt 
motives or in order to defeat the interests of this or that sapinda 
but upon a fair consideration by what may be called a family 
council of the expediency of substituting an heir by adoption to the 
deceased husband. Even this explanation, it is Mibmitled, docs not 
settle the position and require.^ further e.xplanations which, it is 
hoped, the Privy Council will \’ouchsatc lo the legal public in 
future cases. But if the consent of a .substantial majority of the 
agnates nearest in relation.ship has lieen obtained, the Court need 
not trouble itself about the wid<»w’s motives.'^* In a recent case it 
was held by the Madras High Court that if the consent of the 
nearest sapinda was obtained under circumstances which show that 
he gave the consent with a view to benefit himself, or if the facts 
show that the widow was makmg the adoption with a view to 


(to Vcllanki v Venkata, 1 M. 17-1-4 
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defeat the interests of this or that sapinda (in this ease her own 
daughter) and not to promote the spiritual welfare of her husband, 
the motives of the sapinda and the widow were euri’i .-•’.•d eapi'i- 
cious and the adoption was invalid. But there is nothing cor- 
rupt or immoial in a widow stipulating before thi 'irlopUoii ih.-.t 
the adopted son should pav her debts or make some- provMon for 
their discharge, though the debts may not be binding upon ihe 
estate in his hands, and home an adofition made on the undi'rsland- 
ing that the widow should have half the estate tor lier- 
self for the discharge of her debts cannot on (hat grf>uiid 

be held invalid. Whether the doctrine of Hindu Lav 
that in the case ol a man unpaid debts are a burden 

in the aftcr-liti' applies to a woman or not, theie is noihing 

corrupt or immoral in a pious Hindu widow thinking (hat the 

doctrine would apply even to her and attempting to provide f^r 
the diseliiirgo of he.’ d<’bts at the time of adoption.’'' The question 
whetliej’ whi n an adoption is made by a widow both in fulfilment 
of her religious duties and also for (he purpose of getting a gain 
for herself, the adoption should bo upheld, lioldiiig only the 
arrangement invalid, or both the adoption and the an-angemont 
should be held void was left open by the Privy Couiiuil.' ■’ Sii* 
S. 16‘J. 

12U. Consent of Ihe substantial majority of the sapindas. — It 
is not always po.ssibl(‘ to gel the consent of all the sapindas lo an 
adoption, in which ease it is suflicient if the widow has securc'd the: 
consent of a substantial majority of the sapindas. But .shi' is bound 
to consult all of them if available oven though some ol them 
according to her belief would certainly rofu.se their conseni.'"’ But 
in a ca.se where (here arc only two nearest sapinda.s, one a.s.senting 
and one dissenting, no question of majority comes in."*' and the 
adoption will be upheld only if the dissent of ilie dissenting 
sapinda is shown lo be unreasonable. In the same way where the 
quc.stion of majority and minority comes in, if tin* ri'fusal to con- 
sent of the dissenting minority is shown to bo basi'd upon proper 
and valid grounds, the mere circumstance of the majority 
being in favour of the adoption will not prevail."' As regards 
capacity lo consent to an adoption, an adopted son and a subse- 

~7«l KnncJasujajni v. Chhinammal, 37 L. 12 L \V Ha.-; -IS A I,.J. 601-21 O.W.N. 905 
W. 729- 1933 M. 540 (2)- 1933 M.W.N. 335. 39 M L-J. 70 -47 I A. 99_ 1920 M.W.N. 

(::) Krishiiaym Rao v. Rajah of Pitta- 385 . 1920 PC. 4: Veera Basaimraju v. 
PUT, 42 LW. 267 - 37 Boin. L.R. 852-40 Balasnrua Prasatla Rao. 41 M. 998 9 I-.W. 
C.W.N. 1 ;69 388-1935 P.C. 190_ 213 1918 PC 97 -17 A.L J. 34_-21 Bom. 

19:55 M.W.N. 1216. L.R. 2:5« SS C.W N. 201- :5G M.LJ. 40-45 

(a) Subramanyam v. Venfcnnimn, 26 M I.A. 2G5. 

G27--13 M.L.J. 239 .-illlrmed in 30 M. 50-: (b) Brahmaijya v. Ralayya, 20 L.W. 303 

17 M.L.J. 114-34 I.A. 22 -4 A.L.J. 150.=S -1925 M. 67-1924 M.W.N. 844. 

Bom. L.R. 89.^11 C.W.N. 345 (P.C.>; fc) Sue p. 118 foot note (c) 

Krislnayya V. Lakshmipathi, 43 M. 650= 
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quent natural born son of a deceased relation stand on an equal 
footing. 

Adojition in the absence of sapindns. Where there are no 
sapindas an adoption made by a widow who has not her husband’s 
authority lo make the adoption, is invalid. 

121. Cunsidcratio}! for the adoption. — ^I'hough an agreement 
for payment of money Iti the adopter or to the adoptee’s father as 
consideration for tlu* adoiition may be unlawful, the adoption 
itself will be unalfocled as regards its validity, the partie.s being 
quite compelerit of their own choice lo receive or give away the 
boy in adoption, 

122. liati lieu t (Oil of adoption. — ^An adoption made neither with 

the authority of the husband nor with the consent of the sapindas 
is void ah initio and cannot be rendered valid by being ratified by 
consent given by the sapindas .subsequent to the adoption ; nor 
can an adoption made by a widow under coercion or when she was 
too young to have exercised a mature reflection on the conse- 
quences of her act be ratifH'd bv her .subsequently. The dictum 
in Venkatanarasimha v. that an .adoption under coer- 

cion can bo ratified just as a contract under coei'cion can be ratified 
is not sustainable as the act of adoptum is not one in the nature of a 
contract, and the validity of an act changing the status of a person 
cannot be made lo rv'iuaii) in .su.sjx?nse at the option of one of the 
actors in the li’an.saclion.‘i>" In this connection the distinction 
between ratification and e.stoppel must not be lost sight of. 
Though an adoption ah /iiHio void cannot be made vniid by .subsc- 
quenl ratification, yet under the pica of estoppel certain persons 
or their rcpre.sentatives may ho precluded from questioning the 
validity of the adoptiim by reason of their •’epre.senlations or con- 
duct towards person.s who on the faith of such representations or 
conduct had acted in a particular way. 

12.‘i. Co-widows and sapindas’ coment. — Whore a Hindu dies 
.sonles.s leaving two widows, the preferential right to adopt with the 
consent of the sapindas vests with the senior widow, that is to say, 
the one whoso marriage was earlier, and an adoption made by the 


(<•) Krhhnauya Ra't v. Kojo of Pitiapur, 
.'il AT 89.'! 28 L W. 422- 1928 M. 994 - 55 
MT.J. 89-1 (FB.I; Sec .nlso S. 169. 

(dl Balasiibriniwnia v. Subbaijya, 1938 
P.C. 34 47 LW. 110: See contr.1 in Ar~ 

palasicamy v. Moosalaya, 12 H. 23--. 1933 
R 334. 

(c) Mnnigappa v. Nagappa, 29 M. IGl 
- 16 M.L.J. 22; Vitwastmdara v. Soma- 
sundara, 43 M. 876—59 I.C. 609; Karayan 


V. Coiml, 46 B. 908 1032 B. .382 -24 Bom. 
I.K. 414. 

(f) Venkntanarasimha v. Rangayya, 29 
M. 437- 16 178. 

(o) Doratsami v. Chinnia Coundan, 
7 I..W. 335 -43 I.C. 560 -34 M.L.J. 258^ 
1918 M.W.N. 89 : Vosudeo v. Ramchandra, 
22 B. 551; Sattiraju v. Vcnleabuwaml, 40 
M. 925 5 L.W. 603 - 40 I.C. 518-32 M.L^I. 
119. 
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junior widow with the sapiudas’ consent, but without the consent 
of the senior widow is invalid. The mere fact that the senior 
widow was living apart from her husband for about yi'ars prior 
to his death does not warrant an inference of the husoand’s prohi- 
bition again.st her making the adoption or that she i" a ‘ dushtn or 
nuihidda’' and so disqualiHed U» exerci-.a her prcfe.cnlial right li* 
adopt. But it wa.s held lu a Bombay c:ise‘h that the doet' ine of 
the preferential right c'f th»- .senior wido v to adf<pt applie.s only 
where the husband died a sgun-aled inember of 'he family and the 
widows inherited his iiiup* rfv ■•’■d doi s aot 4 ir-i»ly to a ea.se where 
the husband dies in union with his falh'^r in v\’hieh ca.se the junior 
widow can adopt with ihc mn.-icnt of her father-in-law. Tliis deci- 
sion cannot he held to he rorroei alter the deci.sion of ihe Privy 
Council in Bhimuhai's (‘fi.s-e’' ‘ which d<.i'“- away with iho distinction 
between a widow's p^iwer to adopt in a divided and that in an un- 
divided family See al.so S. 100 and S. HO. 

124. Abuse of husband’s aulhority. -Tin- widow who has 
been given the authority to adopt holds the authority only for the 
benefit of her husband and has no pow- r to turn it to lier in'Mi 
pcr.sonal advantage by <‘ntering into an agreement nor tr adopt in 
consideration of her obtaining some propel tic Such an agrot*- 
ment will bo void as opixised lo public policy."* Piut .she wi.i bo 
perfectly within her rights in acting upon the aulhonty and making 
an adoption with the worst and fh'’* most pernicious of motives 
(See S. 119) . 

125. Revocation of husbanil's authority. — Ho who is competent 
to authorise another lo do a thing must bo ecfually competent to 
revoke the authority to do the thing provided th'' revocation takes 
place before the thing is accomplished. On thi.s principle the man 
who gives the authority to adopt can revoke the authority before it 
is acted upon.f"‘J Such power of revocation w'ls assumed in Ven- 
katanarayana’s case.<"> In a case where the authority is contained 
in a will it can be revoked only in the manner p'-ovided for revoca- 
tion of the will : See S. 70 of the Indian Succp'<^■ion Act. 1925. 


(h) Venkatappa v. Renga Rao, 39 M. 
772 -29 M-L-J. 18.30 I.C. 106-1915 MW. 
N 424 : Muthusami v. Pnlavaratal, 45 M. 
266-1922 M. 106 (1) -15 L.W. 40-1922 
MW.N. 53. 

(i) Mvthusami v. Pulavaratal, 45 M. 
266 -15 L.W. 40 1322 M.W.N. 53. 1922 
M. 106. 

(j) Dnyanu v. Tanii, 44 B. 508— 57 T.C. 
113--22 Bom. LB. 390. 

(fc) Bhimabai v. Gumnathgottda, 57 B. 
157--37 L.W. 81-1933 P.C. 1-35 Bom. L. 


R 200 1933 ALJ 3C3 -19.33 M.W.N. !■= 
f1 M.LJ. 34 37 C.WN 210-60 I A. 25. 

(IJ Jagannatha v Kvnja Bi-hnri, 49 I.C. 
929 1919 MWN .32-9 L.W. 385. See .nlso 
Ss 80 nnd 109. 

(ml Basvant v iWnf/oppa. 45 B. 459 .'it 
463 1921 B. 301 22 Bom. L.H. 1400. 

(ii) Vcnicatnnnroi/nna v. Subbaminal, 
39 M. 107 13 I A. 20 -.3 L.W. 177-1915 
PC. 37 14 A.L.J 178 18 Bora. L.H. 372 — 
20 C.IVN 234 -29 M.U.J. 851=(1916) 1 
M.WN. 97. 
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126. Widow’s disqualification to make the adoption. — ^Re- 
marriage and even iinchastity^P) operate to disqualify a widow 
from making an adoption to her deceased husband, oven though 
.she has been authori.si'd by him to make an adoption. But while 
remarriage deslroy.s altogether her capacity to make an adoption, 
uncliastity only su.spends her power which can be exorcised after 
performing the expiatory penances, provided her uncha.stity has 
not then resulted in lier pregnancy. The reason of the rule is that 
in the ea.se of remarriage she becomes identified w'ith her new hus- 
band ceasing thereby to represent her deceased husband a.s his sur- 
viving half while in the case of her dissolute life her ceremonial 
competency is only su.spoiided and could be restoied to her by pro- 
per penances. But this principle of ceremonial competency has no 
application in the ca.se of Sudras, and an adoption made by a Sudra 
widow is not invalid either on the ground that rbc is under pollu- 
tion"!’ or on the ground that she is leading a life of immoralily and 
shame.*''’ Bui a Vaisya widotv, not being a Sudra, ranmit adopt 
while in a state of pollution.^*’ 


127. Delonnination of the widow’s authority to adopt. — A 
widow’.s power to adopt comes to an end where hc>r husband dies 
leaving al.so a son and that son dies leaving a n.itural born or adopt- 
ed son or leaving no son but his own widow to ciintinue the lino by 
moans of an adoption.*'’ The basis of this, limiting rule eniinot be 
traced in an.y of the ancient texts, hut is to be found in those con- 
siderations of expediency against frequent disturbances of vested 
titles. Thus when a person dies leaving a son and a widow with 
authority to adopt in the event of the sou's death, aii adoption made 
by the widow on her son’s death leaving his own widow is in- 
valid as her power of adoption comes to an end and is incapable of 
o.xccution on the vesting of the e.slate in the widow of the .son.^”' 
The succession of an adopted son and his dying after attaining full 


(O) Fakirappn v. Siiritreira. 23 Bom. I. 
R. -182 62 TC. 318 1921 B 1 iK B l . 
Pnvrhappn v. Sanqavbasairii, 24 B. 89- 1 
Boiii L R. S43. 

fj'l SaynwaUit v. SaiiriaTnini. .S Beni;. 
I, R 362 

(<jl Thatiqalhanni v. Ramii 5 M 358; 
ScL’ .ilso RanqaiiayaUamma v. Alwar Setti, 
ir, M 214. 

frl Baxpant v. Mnllnppa. 4S B. 459— 
1921 B 301 22 Biiiii. L R. 1400. 

Ranqanayakamma v. Alwor Setti, 
13 M 214. 

It) Ramkrishna v. Shamrao, 26 B. 526 
1 Rom L.R 315 (FB.); A7iiaren(Ira v. 
Sanatan. 60 T A. 212 .35 Bora. LR. 853- 
:?7 CW.N. 9.38-65 MLJ. 203 - 19.3.3 ALJ. 
710-19.33 M.W.N. 769-14 P.L.T. .399--38 
MV. 1-12 P. 642^193.3 P.C. 155; See also 


Pamiain v Kama Ijiikshmamina. .35 I. 'V. 
182 .55 M 581- 19.32 M. 227- 1932 M W N. 
23 -62 M.L J. 187: Bhonhiin Muyee v. Rum 
KixUore, 10 M.I A. 279, Pandiirann v. 
Yesnhai. .35 Bom U.R. 77.5 19.33 B. 35.5; 
Savganqauda v. HanmanI, 55 B. 699 -33 
Bom LR. 122,5-1932 B. 8; Vijaysingii v. 
Shipsangji. .59 B. 360 62 I.A. 161-37 Bom. 
L.R 562 39 C W.N. 682 68 M U .T. 701- ■ 
1935 P.C. 95 42 L.W 1-1935 A I. J. 690 
-1935 M.WN. 534: Snbramanian Chetti- 
or V. Samaxunilarain, .59 M. 1064 14 L.W. 
185- 1936 M.W.N. 774-1936 M. 642 fup- 
liolcliiiff a custom to the contrary). 

(II) Bhoobnn Moyee v Ram Kishorc, 
10 M T A 279 ; Taracliurn v. Suresh 
Chunder, 17 C. 122-16 I.A. 166 (PC.). 

fc) Padmakiimarl v. Court of Wards, 
8 I.A. 229=8 C. 302 (P.C.). 
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legal capacity to continue the line either by the birth of a natural 
bom son or by the adoption to him of a son by his own widow, 
would in themselves bo sufficient to bring the limilin.i L''’’”'‘^iple into 
operation so as to dotormino the authority of his mol her to adoot 
again. The .same principle will apply fo invalidate 

an adoption made in Soulhern India by a widow with 
.sapindas' consent after her son’s death leaving his own 
widow, But if »he son dies leaving no heir other 

than his widowca mf'tl...i-, then an adoption by her will 
be quite valid.'"' This prim itde apples U- validate an adoption 
made by a widow wh.t inherits imme.ualely to her grandson who 
had succeeded directly to his grandfather.**' But if a Hindu died 
leaving a widow and a son ami llud en himself die<l leaving a 
vvidow who eould have adop(»'d. h;.s im/lh-r has no power to adopt 
to her hu.shand on lu r .sucre.ssion lo Ihi- .son'.s estate either on the 
death of the .son’-, widow*"' ov on the remarriage of the .son’s 
widow.*'” The que.stion whether the adoption by the .sou’s widow- 
ed mother to her hu.shand will be valid wlu't: the son dic.s leaving 
a daughter in whom the property has lio-’orne vested by inhentaiicc 
to him has been answered in the affirmative by a Bench of the Bom- 
bay High C<»url in Chanhasappa v. Madiivalappa,^’^'' and ic is .sub- 
milk d that Ihi.s deci.sion caimoi but be sound m v;c".' of the dictum 
of the Privy Council which lays down iho limit to he the death of 
the son leaving a son or his own widow to continue the line by adop- 
tion. The son’s daughter cannot continue his iinc by adoption to 
him and hence her existence is no ground for depriving the son's 
mother of the power of adopting to her hu.shand. The mere attain- 
ment of majority by the son does not terminate hi.s wiflowod 
mother's authority to adopt to his father, for unless he get.s married 
and leaves a son or his own widow to continue the line, his mother’s 


(tciMndiiiia Wnhana v. Piirnshothamn, 
11 M 8.'i.-i 8 LW. 167 1918 PC. 74-16 fi. 
T..T 72.'i 20 nom. L R. 1041 23 C.W.N. 177 

.l.'i M.LJ. 138-1918 M.W.N. 621^45 I A. 
156; Tarachuin v Suresh Cliundrr, 17 C. 
122 16 T.A. 1G6 (PC.) rxpinined in Atim- 
itiiifrti V. Sanaian, 60 I.A. 212-^35 Bom. 
L.R 859 37 C.W.N. 938 - 6.'; 203- 

1M.T A.LJ. 710 laaa M.WN. 769=14 P. 
I.T. 399 -38 LW. 1 12 P. 642-=1933 P.C. 

155; WimkruHnia v. Shamrao, 26 B. 526= 
4 nom. L.R. 315 (F B.) appro\'cd in 41 M. 
855 8 L.W. 167=1918 P.C. 74=16 A-LJ. 
725 20 Bom. L.B. 1041- 23 C.WN 177= 
35 M.LJ. 138-1918 M.W'.N. 621=45 I.A. 
156. 

(x) Thayammal v. Venkatarama, 14 
I.A. 67=10 M. 208 (P.C.). 

(W) Vellnnfci v. Venkata, 4 I.A. 1=1 M. 
16 


174 (PC); Cavtlappa v. Cirimnllappa, 19 
B. .331; Verabhai v. Bni Hirnba, 27 B. 492 
-30 I A. 231 IP.C.) 7 C.WN. 71G 
(c) Narhar v. Balwant. 48 B. .559 ^1924 
B. 437-2G Bom LH .528, Shivappa V. 
Hndrara, 57 B. 1=31 Bom. LR. 539=1932 

B. 410 

(a) Mantkynmala v. Nandakumara, 33 

C. 1.306 -4 C L.J. 408; Krishnarav. v. 
Shankarrav, 17 B. 161; Adivi v. Nid-i- 
marty, 3.3 M. 228 .4 I.C. .386 1910 MWN. 
251; Shii'appa v. Riidrava. 57 B. l-r31 
Bora. L.H. .539 -19.32 B. 410. 

(b) Ganpati v. Saul. 89 I C. .343: Vilho- 
ba V. Amriiln. 1931 N. 183; Ramchandra 
V. MuThdhar, 39 Bom. L.R. 599=1938 B. 
20 . 

(c) 39 Bom. L.R. 591 = 1937 B. 337. 
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power to adopt does not become extinguished. Besides, merely 
because the son gets married, the widow’s power to adopt after his 
death does not become extinguished, if he dies without leaving any 
male issue or widow, they having predeceased him.^®’ In the re- 
cent Full Bench case before the Bombay High Court, Baht Sak- 
haram v. Lahoo Samhkaji,^f'> S who was the last surviving copar- 
cener died leaving a widow G, and a sister A. G succeeded to the 
estate, but on her subsequent remarriage, A took the estate as the 
next heir. When the estate thus stood vested in A, the widow of a 
brother of the last surviving coparcener adopted a son to her hus- 
band. It was hold by the majority of the Judges (per Beaumont 
C.J. and N. J. Wadia .1. — ^Rangnekar J. dissenting) that the adop- 
tion was valid, and this ruling is perfectly correct as it satisfies 
the test enunciated by the Privy Council in Amaraidra’s caso.f'*> 
Applying the same test, it would appear that if a Hindu dies leav- 
ing bis widow and a widow of his predeceased son, the son’s widow 
vdll be entitled to make an adoption whether or not her mother-in- 
law has already made an adoption, though tlie mother-in- 
law will not be entitled to adopt after the daughter-in-law has 
adopted a son to her husband. 

128. Limits of the rule of extinction of the widow’s autho- 
rity. — ^The widow’s power to make an adoption cannot bo said to 
have become extinguished merely because the adoption would 
divest the estate vested in anothei’.^'*' For instance, an adoption 
by the senior of two co-widows in pursuance of her husband’s 
authority to adopt, cannot be impugned on the grivuml that it is 
unjust to allow the elder widow to defeat the intci’ost of the younger 
by an adoption against her wish.(b Nor is the adoption invalid 
where the estate has devolved upon another by survivorship. 
Thus where the husband to whom the adoption is made was a 


id) Atnarpiidni v. Snnnim, CO I A. 242 

- :i3 Boni. L.II 8.VI .^7 C.W.N. 938 -65 M. 
LJ. 20} 193.3 A.I..J. 710 -19.33 M.W.N. 769 

- M P.L.T 399- 38 L.W. 1-12 P. 642-_1933 
P.C. 1SS; Tripiiramba v. Venicataratnam, 
<16 M <123-1923 M 517.-44 M.L.J. 349. 

(p) MaharaUih o] Kolhapur v. Sun- 
ilarnm. Avynr, 48 M. 1 -1928 M. 497; 
Venkajipa Bupii v. Jiwitji Krishna, 25 
B. 306 ; BhooUun Moyee v. Ramkishorp, 10 
MIA 279. 

(/} 39 Boin. I,.R. 382. 

(g) Vmabai v. Nani, 60 Bom. 102.1-38 
Bom. LB. 100-1936 B. 135; Dundoobai v. 
Vilhalrao, 60 B. 498-38 Bora LH. 193- 
1936 B. 182; D/iondi v. Rama, 60 Bom. 83 
r.38 Bom. I..R. 91 -1936 B. 132. 

Ui) Amarendra v. Sanatav, 60 I.A. 242 
35 Bom. L.R. 859 - 37 C.W.N. 938 -.65 M. 
T..J. 203-1933 A.L.J. 710-19.33 M.W.N. 


769 14 P.L.T. .399-38 I-.W. 1- 12 P. 642 
- 1933 P.C. 155; Pratavsing v. Agarsingji, 
43 B. 778- 17 A.UJ. 522 -21 Bom L.R. 436 
46 I.A. 97 24 C W.N. 57 -1919 M.W.N. 
313 .36 MI.J. .311 10 UW. 339.-1918 P.C. 

192; Vijaysingji v. Shivsnngji, 59 B. 360=: 
62 I.A. 161 39 C.W.N. 683 -.37 Bf>m. L.R. 
562 - 68 M.LJ. 701-1935 P.C. 95=-.1935 A. 

I, J 690 -19.3.3 M.W.N. 534. 

(i) Rakhinabai v. Radhabai. 5 Bom. IT. 
CR. 192; Narayanasami v. Jdangammal, 
28 M. 315 -15 M.LJ. 143. 

(]) Madana Mohana v. Pvriishnihama, 
38 M. 1103 - 27 M.L.J. 306 - 24 I C. 999-:16 
A.L.J. 725 - 20 Bom. L.R. 1041-2.3 C.W. 
N. 117-35 M.LJ. 138..-1918 M.W.N. 621-45 
I A. 156; Chandra v. Gojarabai 11 B. 46.3; 
Bachoo V. Mankorebai, 31 B. 373—17 M.L. 

J. 343 (P.C.) --=9 Bom. L.R. 646=11 C.W.N. 
769 -34 I.A. 107. 
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member of an undivided family and on his deaih witiiouf a son 
the other members of his family got his share by survivorship, the 
widow’s authority to make an adoption would emti-' e lo be alive 
at least until the last surviving member dies and the whole estate is 
inherited by another heir.<*=' Thus the vesting < ' the estate by 
survivorship in the undivhlefl brother or brother s son of the 
deceased husband does iu»t operate t»j oxiinMuisli his widow's power 
to make an adoption to him.<'» In an n leiesting case Irom Bom- 
bay, the facts were tliosi • l\vt> l•lldivu^erl brothers died leaving 
their wives surviving. The '' ife of on.' of the brothe;s who was 
pregnant at the time of his ueath .siib.s. quenily gave birth to a son, 
and, subsequent to tliis, the wife of the other brotlier adopted a son 
to her husband in pursuance of Ids authority. The I’rivy Council 
held, reversing the decision of the lovv'or Court, that I'je adoption 
was valid on the ground thal the e\is(-‘nce of a son in tlic womb 
kept the coparcenary alive and that the adoption vN'as not made at 
a time when the coparcenary ceased to cxi^i The correct 
principle is that the question of vesting or divesting of the estate 
has nothing to do with the validity or otherwise of a widow’s adop- 
tion. The test of validity of an adoption made by a widow is ti> bo 
found enunciated in Amarendra v. Suuatan'' and reiterated in 
Vijaysingji v. Shiusaugji,'") namely, that her power to adopt is not 
extinguished in any case where her husband had not been surviv- 
ed by her son wlio had died leaving his owai widow or .son to con- 
tinue the line. Applying this test, tht more e.xl'nction of the eopax*- 
cenary by the death of the Iasi surviving menibor and the vesting 
of its proiici’ty in .some heir, near or remote, of lliai member, do not 
operate to leiininaU the power lo adopt ol the widow of any of the 
predeceased coparceners, it that power has not become otherwise 
< xlingui.shed under the said test.'<’^ So also where a daughter-in- 
law of a Hindu whose son had predeceased him eomi'j, to hold the 
estate under a devise from her father-in-law she is entitled to 
divest her own estate* by making an adoption lo her liusband.^'^^ 
If the power of the widow lo make the adoption has been extin- 
guished. the fact that the adopti‘'n is made with the euiisent of the 
person in whom the property has be'come vested does not validate 


Ik) M/iivhasajiiKi v. Nilava ; -17 B. 110— 
192a n. 17. 2J Bom. L.U. 1162; Shivappa 
V. Rtiilriiva, 1932 B. 410-^34 Bom. I..R. 539 
- 57 B. 1. 

(l) Bachoo V. Mankorebai, 31 B. 373~ 
17 M.L.J. 343 (P.C.)--9 Bom. L.R. 646-11 
e.W.N. 769 34 I.A. 107. 

(m) Nagmdas v. Bachoo, 40 B. 270—14 
A.L.J. 185-18 Bom. L.H. 172 -20 C.W.N. 
702-r30 M.L.J. 193- 43 I.A. 56=1916 (1) 
M.W.N. 258- 3 I 4 .W. 259 -1915 P.C. 41. 


in) 12 l*;il. r.)2 r,o I A. 212 vis.'i AI.J. 
710-35 Bom. LK- 859 3/ C'.W N 'J-IS. 65 
MLJ. 203 .-IS I,\V. 1.-193.1 P-C. 155 VXiJ 
M.W.N 769 14 P.L.T. 399. 

(o) 59 B. ?60- 62 I.A. 161-:.17 Bo'ii. L. 
R. 562 -39 C.W.N. 682- 68 M L.J. 701 .. 1935 
P.C. 95-19.15 MWN. .531-19.13 A.L.J. 690. 

(p) Bain Sakharuin v. Lahoo Sambhali, 
39 Bom. LR. 382. 

(q) Amanna v. Satyauaraijana, 49 M 
6.16 1926 M. 916=24 L.W. 150=51 M.L.J. 
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the adoption. Thus if a Hindu dies leaving a widow and a son, and 
the son dies leaving a widow, the power of the father’s widow to 
adopt is extinguished and cannot be validly exercised even with 
the consent of the son's widow. Sec S. 129. 

129. Consideration of the Rule. — ^Thc whole quesstion as re- 
gards the extinction of the widow’s authority to make the adoption 
has been elaborately discussed with reference to the ca.sc-Iaw in a 
case'®' involving the following fads: — One B, a Hindu, died leav- 
ing him surviving his widow and his only daughter. After the 
death of the widow, B’s properl ies devolved on his daughter. Soon 
after her marriage her huslxmd died undividi'd from the other 
members of his family who subsequently cfTected a partition 
amongst themselves. The daughter thereafter adopted after ob- 
taining the consent of all her husband’s sapindas. The reversioners 
to the estate of B then brought a suit for a tleclaration that their 
reversionary right was not affected by the adoption and contended 
that the daugivter's power to make the adoption eame to an end 
with the extinction of her hii.sixmd’s joint fanuly by the partition 
and that the said power could not be revived subsequently by llic 
consent of her sapindas. Justice Venkalasubba Rao delivering the 
judgment of the Bench consisting of him.sp!f ami Justice Pakenhain 
Wal.sh. on a learned review of tlio ca.so-law on tlie question, reject- 
ed the above contention aiul held that the true test of the principle 
defining the limit on the widow’s power to adopt is to be sought not 
in the rule of divesting or otherwise of an estate but in the rule 
that requires the continuance of a person to perform all the re- 
quisite religious services. Accm*ding to the learned Judges, the 
limit is reached only on the happening of the event mentioned in 
the judgment of Ch.mdavarkar J., in Paivkrishnn v. S/ininnio.tf) 
namely, the death of a Hindu leaving Ihe adopting widow and a 
son and in turn the death of that .son leaving a natural born or 
adopted son or his own widow to continue the lino by means of 
adoption. Where this limit is not reached and the religious pur- 
poses of a son have not been satisfied, there is nothing to extin- 
guish the widow’s authority to make the adoption. To the same 
effect is the recent dcci.sion of the Privy Council in Amarendra v. 
Sanatan^'*^ wherein two propositions in regard to the extinction of 
the widow’s power to adopt have been clearly laid down : (i) the 
vesting of the properly on the death of the last holder in some one 
other than the adopting widow, be it either another coparcener of 


(r) Sangangauda v. Wanmani Gauda, (() 2G B. 526—4 Bom. L.R. 315 (F.B.). 

55 B. 699 -33 Bom. L.R. 1225=1932 B. 8. lu) CO I.A. 242-3.'; Bom. L.R. 859=37 

(s) Panyam v. Rama Lakahmamma. 55 C.W.N. 938=65 M.L.J. 203=1933 A.L.J. 710 

M. 581-35 L.W. 182=1932 M. 227 =62 M. =1933 M.W.N. 769=14 P.L.T. 399=38 L.W. 
L.J. 187=1932 M.W.N. 23. 1-12 P. 642=1933 P.C. 155. 
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the joint family, or an outsider claiming by reverter or by inherit- 
ance, cannot be in itself the test of the continuanci* or extinct on of 
the widow’s power of adoption : (ii) a mother’s oul!ir«--.[y to adopt 
is not extinguished by the mere fad that her son has aLumied cere- 
monial competenc€^ and thi‘rofore if an tmly son die- wiihoul leav- 
ing a son or widtJW, though after allainng the age o. .iiscreli- n, llu 
motlicr’s power is not at an end. The reason given bv their Lo’d- 
ships of the Privy Conned is that when, thi- duty of providing for 
the continuance of the line lor spirPaal pi.rnoses which was np«>n 
the father and was laid by him fond'lu.t.ally upon the niotJier. has 
been assumed by the son and by him p.i:-sed (o a gt-and.son i»r to 
the son’s widow, the mother’s power is gone But if the son dies 
himself soilless and unmarried, the duty will still be upor the 
mollier and the power in her which wa.s .iecc.x«anly Misiicnded dur- 
ing the son’s lifetime will revive. 

In considering this que.stion oi the rule of l•.stincti^•n of the 
widow’s power (o make u;i adoplion Iwo rect .il decisions of the 
Privy Council which throw eonsiderahle light ou ilu* sinne may lx* 
usefully canvassed One is the deei.-iun in Amarcmlra v. 
SanaUin^"' above referred to, and llu* other is the decision in 
Bhimabai v Giirumitlujowdu.'''' In (he latter * .ijO, thi. iacts wer 
tliose ; Tw'o brothers N and J constituted a Mini Hitidu famil.^ in 
the Mahratta country of the Bomlxiy Presidcx-y. J rlied in 1913 
leaving u widow 13. N, to whom J’s nodivided interest iiassc'd by 
survivorship adopted a son D. in 191ti, and died in the same ' ear. 
D also died in the same yeai l''avin.'‘ a minor -on, and a mouth 
thereafter, J s widov B, a<lop!e<l the appellant as a son to her 
deceased husband. Thi.s adoption was not nuuh' under ai y expivfts 
authority from her husband, nor could it have been made with the 
consent of the sole surviving coparcener, namely D’s sou, w'ho was 
then a minor. The validity of the adoption was challi'iiged on two 
grounds : (i) B’s huslxiiul having been undivided at, the time of his 
death, the appellant’s ailoption by B having been made without her 
husband’s permission or the consent of his sapindas was invalid 
under the rulings of Rainji v. Gliamau''"^ ami Ishwar Dadu v. 
Gajabai : (ii) that the adoption was made after the extinction 

of the copai-cenary and hence was invalid under the ruling in 
Chandra v. GojarabuU‘'> 

Both the above contentions were rejected by their Lordships 
of the Privy Council who held as follows : — 

(m) See p 121 foot nolo (u). <w) G B. 498 (F.B.). 

(tO 60 I A. 25 -35 Bom. L R. 200=37 C. (x) 50 B. 468- 28 Bom. L.R. 782.-1926 F. 

WN. 210 64 M.LJ 34=1933 A.L.J. 363= «5 (FB.). 

1933 M.W.N. 1=57 B. 157=37 L.W. 81= (v) 14 B. 463. 

1933 P.C. 1. 
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(i) According to the law prevalent in the Mahratta country of 

the Bombay Presidency, a Hindu widow whose husband was 
undivided at the time of his death, and who has not the express 
permission of her husband, may adopt a son to him without the 
consent of the surviving coparceners, Tlic ruling to the contrary 
in Ramji v. Ghamau^-^ was ovcrx’uled by the Board iji Yadao v. 
Nanideu'"^ and the view in Ishioar Dadu v. Gajabai^'^) following 
Ramji v. was wrong, the correct view being that 

expressed in liakhmabni v. RadhabaU*^^ 

(ii) The adoption of the appellant ijy B was quite valid, and 
neither the circumstance that B had not the authority of her hus- 
band or the consent of D’s .son. nor the fact tliat the adoption was 
made after tiie death ttf N rendered the adoption invalid. N was not 
the sole surviving coparcener at the date of Jiis death and the estate 
did not pass to D by inheritance as his heir. The coparcenary at 
the death of N having consisted of himself and D and the estate 
having passed to D by survivorship the adoption of the appellant 
was not made after the extinction of the coparcenary, but during 
its subsistence, and hence the principle of Chandra v, Gojarabai^'^f 
did not apply. The fact that N’s widow \s power to adopt to her 
husband came to an cikI liie inonieni D died leaving a son wa.s 
no groujul for holding that even B's power to adopt was not sub- 
sisting at the time .she adop(c<l the appellant. 

This decision establishes the principle that the mere extinction 
of the paternal gi-andtmithers power to adopt d«;es not necessaidly 
carry with it the exiinclion al.so of the grandaunt's adoi)ling power. 
But this ruling, lliouph. it diseu-ssos the question of the power of a 
coparcener’s widow to make .»n adoption on llu' assumption that 
that pow'er is alive so long as the coparcendry ccinlinucs by the 
existence of at least one of its jneinPtrs, should not be regarded as 
having decided against tJu; continuance of (hat power after the 
c.xtinctioM of the copaicenary by (he death of the last surviving 
coparcener and the vesting of the properly in some heir other than 
the adopting widow, and the fact that Chandra v. Gojarabai*^^^'^ is 
mentioned in the course of the discussion on an assumption of its 
soundness cannot be construed as a decision by the Privy Council 
that the principle enunciated in Chaiulra's case against the con- 
tinuance of the adopting power of a widow after the termination of 
her husband’s coparcenary is sound. 


(2) 6 B. 498 (F.B.). 

(a) 49 C. 1-20 A.L.J. 481-24 Bom. L. 

H. 609-26 C.W.N. 393=42 MX-J. 219=48 

I. A. 513-15 nw. 365=1922 P.C. 216. 

(b) 50 B. 468=1926 B. 435=28 Bom. X 


R. 782 (F.B.). 

(r) 5 Bom. II.C.AC. 181. 

(d) 14 B. 463. 

(e) Balu Safcharam v. Lahoo Samb/iaji. 
39 Bom. XB. 382. 
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In the other, more recent, case of Amarendra v. Sanatan.if^ the 
facts were as follows : One Raja Brajendra, the hcjldor of Dompara 
Raj, an impartible estate descendible by custom only ' m dL.=!, died 
leaving a son, Raja Bibhudendra, and a widow Rani Tndinnati with 
power to adopt in case of the son’s death wiinonl ni ■. issue. After 
Raja Bibhudendra succeeded to the estate on his fath r’s deaih, the 
estate came under the superintondi.nco of il,«' Court of Wai-ds and 
so remained till his death oi\ lOlh Deceinh-v 1!)22, imnuirricd and a 
minor at the age of 20 year and « monlh-; i die ISth December, 
his mother. Rani Indumnli. a lo 'ied A; )ar'\idra. a m.nor. and the 
Court of Wards continued in pos.'^es-'-io*. of tiie Esiato aiiparon'ly ou 
his behalf.. One Bananiali, a .‘s.ipinda jf Bibhudendra several 
degrees removed, disputed the v. Jidi<v ^ .bo ndoplioii .ind -dinmed 
the c.state on two grounds: (i> T'eafii-.'> Banamah as a separated 
sapinda claiming strictlv bv inheritr.nre, once the estate had vesti-d 
in an heir (Banamali) of the Last in..i<' holder (Ribhiidendra) other 
than the adopting widovr eight day.s prio’- to llv' nU’etion, tin* power 
of adoption was at an end and the Rani, who n.e; precluded by the 
custom from inheriting to her son Dibhudendra. could no longer 
adopt: (ii) Where the husband (Brajendra) from whom ^be power 
to adopt was derived left a son (Bibhudendra) Id succ»-cd him and 
that son attained full legal cap.ieity to oentin.ie tl’c lino, (ho power 
of his mother was equally at an end and Ihi s woi.ld he the case 
whether the family was scp.'irate or " 'mt. Both these contonlions 
were upheld by the lower C'Uirts and the sul; by Banamah was 
decreed in his favour. Amaremlra ajipealed to the Privy Council. 
I’heir Lord.ships rejected both (hoM* contentions and dismissed 
Banamali’s suit on the grounds already mentioned. Tiie follow- 
ing is the relevant portion of the judgment where they consider 
the contentions advanced on behalf of Banamali. 

"Their Lordships tliiiik that in dealing with the argtiments which have 
been addressed to them. It is import.mt to lx:ar iiv mind the csscnti.al features 
of the docti-ine of adoption among cc ihtidox IIindu,s, as they are conscious that 
these may have been to a certain .■•xlenl blurred by the mass of case-law 
which has heeji accumulated in the Lif.< fliree-qu.nrters of a century. 

The origin of the custom of adoption ii lost in antiquity, and may well 
have been no more than the natural desire for a .son as an object of afleclion, 
a protector in old age, find at the last an heir. However this may be, it 
is cert.iin that through all the ccnturie.s which have seen the spread of 
Brahminical influence, and among all classes which have come under its 
sway, a peculiar religious significance has attached to the son. He is so 
essential to the spiritual welfare of the souls of his immediate ancesto'-s 
that an extensive class of subsidiary sons w.-is admitted to the family, all 
of whom could perform the necessary ceremonies, though only some of 


(/) 38 LW 1-12 P et2 -1933 P.C. 155 Ki8-65 M.L.J. 203-1933 A.L.J. 710 -1938 
=60 I.A. 242=35 Bora L.R. 859-=37 C.W.N. M.W.N. 769 --14 P L.T. 399. 
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them were allowed full rights of inheritance. Of these among the ortho- 
dox classes, only the adopted son is now recognized, but he, in the absence 
of an anrasa. or natural Ijorn .son, is clothed with all the attributes of a 
son, and i.s from the date of his adoption regarded as having been born in 
his adoptive family. 

The 9lh Chapter of Manu's Code, which has always boon regarded a.s of 
paramount authority, is instinct with this doctrine. The father by the birth of 
a .son discharges his debt to is pragenitors (v. ICC); through him he attains 
inimortality (v. 107); by ,i .son a man obtains victory over all people; by a 
son’s son he enjoys immortality ; and afterwards by the son of that grandson 
he reaches the solar abcxle (v. 137); a son is called putm because lie delivers 
his father from P/tt (v. 138) In the Dharma Sutra of Baudhaynna. which i.s 
probiihly older than the Christian ora. the iormuta picsiTibod for adoption is 
" 1 lake thee for (he fulfilment of my religious ilulios ; I take (hoc to con- 
tini.e (ho line of niy ancestors”: Bau vii. 11. Sacred Bks of (he Kasl, Vol. 
XIV. 33 . 1 . 

In (heir Lordships' ooinion, it i.s clear (hat the foundation of the Brah- 
minicid doctrine of adoption is the duty which every Hindu owes to his aii- 
eeslors to provide for the continuance tif the line and :he so1emiii/;alioii ol the 
ncc«''iSfiry ii'es. And it may well be* that if this duly has Ijceti passed on to a 
new goiioralioii. capable it.self of the continuance, the I'alhei's duty has been 
performed and the means provided by him for it.s fulfilment spent • the ’didit” 
ho owed is discharged and it is ii|)oii (ho new geivi.ition (bat the duty is now 
cast and (he burden of the deb! " i.s now l.iid 

It can, thev think, hardly 1 m’ doubted that in tlii'^ iluelrinc, the dovoliuio.i 
of property, though .•ecognised ns the iiihc-ieiil right of this son. is altogether 
a secondary considcralion. So Sir ,Iamcs Colvile, in delivering the judgment 
of (he Boaid in Sliri Ruuhnnailh v Shn Brozo Kis7ioro<"> (a case to which 
fiirtlier reference will W made later) ob.scrve.s at page 192 (of 3 J A.) that : 

“A distinction which is founded on the nature rif property sc-ems to be- 
long to the law of property, and to militate against the i>i inciple which Hol- 
loway, J.. ha.s himself strenuously insisted upon elscv/heie. vi/.., that the 
validity of an adoption is to be determined by spiril’ial rather than temporal 
consideralions ; that (he substitution ot a son of the decea.sed for spiritual 
reasons is the es.sence of the thing, anrl the con.sequent devolution of properly 
a mere accessory to it." 

Having reg.ard to (his well eslnblished doctrine as to the religious efficacy 
of son.sliip, llicir Lordship.s feel that great caution should be observed in 
shutting the door upon any authoiizcd adoption by the widow of a isonless 
man ; see in this connection K. Suiyamrayaiui v. P. VpvUata Kniiifnm.fi«) 
The Hindu law itself .sets no linii* to the exercise of the power during the life- 
time of the donee, and the validity of successive adoptions in continuance of 
the line is now well recognized. Nor do the authoritative texts appear to 
limit the exercise of the power by any considerations of property. But that 
there must be some limit to it.s exercise, or at all events some conditions in 
which it would be either contrary to the spirit of the Hindu doctrine to admit 
its continuance, or inequitable in the face of other rights to allow it to take 
effect, h.'is long been recognized both by the Courts in India and by this Board, 
and it i.s upon the difficult question of where the line should be drawn, and 
upon what principle, that the argument in the present case has mainly turned. 

(a) 3 I A 1.'|4- 1 M. 69 (P.C.). 702-8 Bom. L.B 700=10 C.W.N. 921=16 

(h) 33 l.A. 145=29 M. 382=3 A.I.J. M.LJ. 276 (P.C.). 
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In support of his first line of reasoning, based upon the vesting of pro- 
perty in an heir other than the adopting widow, counsel for respondent 1, re- 
lied upon the often quoted judgment delivered bj. L.>rd Kingsdown in 
BhoobuH Moyee v. Ramkiahore.*') Tliorc one Gour Kisho. Ji-.-a leaving a 
son Bhowanec, and a widow Chundrabullee Debia to whom iie gave autho- 
rity to adopt in tlie event of Bhowaiiec's death. Bliowam . died at the .ige 
of 24 without issue, but leaving a widow Bi.oobun Moyee, no suci i jded by 
inheritance to his property. Chundrabullee Hien 'idopted I {am Kish.orr who 
sued Bhoobun Moyee lor the recovery ot the i-sUiie It was lield by tlie 
Board that his claim failec'. Ihe parlir.-^ being govoincd by' the Dayabhaga 
law, Bhoobun Moyee would have succe de.I /o BlUiWdnee's pt<ii).*i ty in pre- 
ference to Ram Kishorc, even if ho had '^.-011 a 'i.ilural lujiu son of Gour 
Kishori, and the Boaid held tlail it was niitrajy to .lil leasoii and to i U 
the principles of Hindti law '' that ho should displace the rightful hoir. It 
is not so much the actual decision in thi.« ca.®e that is rclh’d on a-. -i.rtain 
dicta in the judgment and the nnoli'vdiuns wli-ch have b*'eu hi'kt to arise liom 
it. "The qiiostiou is" said Lord Kingsdown 'page 311; " whoiher the esLate 
of his sun being unlimited and that .sun having inariied iiiid left a widow as 
his heir, and itiat hur havt-iy acquire I a ’-cftted e-shite m her lii'tbiind'f yio- 
periy as icidoio, a new heir ran he siibsUtuted by iimiptwn, irho is lu defeat 

that estate " From this it is argued that it wa-^ upon the vesting uL the 

properly that the determination ot the powei of adoiition depended, and dial 
this view is cuiifirmed by subsequent decisions cl the Board to which reference 
must be made. 

After the death of Bhoobun Moyc<‘, Ram Kishoie got possession of the 
property and if lii-. adopMon was t*ood ho was imdouLlod'y lln> next heir. 
His title however was di.spi.tcd by a distant collateral and iho validity of his 
adoption was the subject ol another suit Tiie Bengal High Couit ujiheld 
the title of Ram Kishorc, considering that .lie Boaid m Ihe pnwiuus c,iso had 
only allirmcd the prior light ol iiih«*iitaiiee «jf Bhoobun Moyee, and hail not 
held the adoption to bo invalid. This case again came before the Board, 
Ptidiiia Caomari Debt v. Couit of Wu ds,U) and the decision of the IIh.,h Court 
was reversed, the opinion of their Lordships being tlial upon thi: eesting of 
the estate in the widow oL Bhowanec the power of adoption was .it an end and 
incapable of execution, and tliat this was what the Board hud held in the 
previous ease. 

These authorities were ugam considered iii a case Irom Madras, Thay- 
ammal v. Venkatarama,'.^) the decusioii m which is also relied on by llic 
respondents. The question there was .is to the right ol succession to the 
estate of one Kuttisami who had died without issue leaving his widow T/iu?ig- 
avimai as his heir. After his deatli, his mother, Tliayammal, with the permis- 
sion of the sapindas, adopted a sou to the father of Kuttisami. The validity 
of the adoption was disputed on the ground that "the survival of the son’s 
widow and the vesting of the estate m her put an end to the riglit of Thayam- 
mat, his mothei, to adopt a son to his father." Their Lordships were of opi- 
nion that this objection was fatal to the adoption, and that the Jearned Judges 
of the Wigb Court who had so decided, were correct in considering that the 
case was governed by llic authorities above referred to. 

Thayamnuil's casetB was followed in Tarachunt Chatter ji v. Suresh 

(i) 10 M.I.A. 279. 

(J) 8 I. A. 22g=.8 C. 302 (P.C.). 

17 


(fc) 14 I.A. 67:^10 M. 255 (P.C.). 
(1) 14 I A. 67=10 M. 255 (P.C.). 
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Chunder Moofcerji<w‘) where Sir Richard Couch observes (page 170 of 16 I.A.): 

" On the son’s death after coining of age leaving Matangini his widow, 
Madhub Chundcr’s wife would not have power to adopt a son, the entate of 
Kali Churn hauin.^ become vested in his widow.” 

So far then, their Lordships think, it was well established that a power 
of adoption in a mother was extinguished when her son had died leaving 
a widow to whom the son's estate passed by inheritance. But though un- 
doubtedly certain passages in the judgments relied on seemed to suggest 
that it was the succession to the estate by the son’s widow that was the deter- 
mining factor, and, as was stated by a learned Hindu Judge in 1900, “the 
whole current of recent decisions has been to base this limitation solely on 
the question whether tlic widow's act of adoption derogated Jrom her own 
rights or the vested rights of othei-s;” per Runade, J., in Venkap 2 ia v. Jivaji 
Krishna'J*^^ yet it was never so laid down by the Board in precise terms. 
The do.minant consideration m;iy have been the right of property, and 
equitable claims may not have bc'en without their iniluence, but the religious 
and ccremoniul side was not altogether ignored. Li Dhuobnu Muyee’s case. to) 
Lord Kingsdown evidently relied upon the fact that Bhowanee had died at an 
age which enabled him to perform— and it was to be presumed that he had 
performed -all the religious sctvice.s which a son could perform for a father, 
and he refers to the doctrine oi Hindu law that the husband and wife are one, 
and that in the widow a half of the husband sui’vives. It is at least material 
that in each of the other cases it was the existemc ol the s«)n's widow th.it 
stood in the way of the adoption, and that in none of them was thei’c any 
sugge.stion that the .same rule would apply if the heir m whom the iiroperty 
had vested were some one other than her. Moreover, in dealing with the 
succession in a joint family it is clear under the decisions ol this Board that 
tlie vesting in another coparcener does not put an end to the power of adop- 
tion ; SCO Sri Raghunadha v. Sri Brozo Ktshoro,<i»> Bachuo Hurkissondas v. 
Mankorebaijtt^ Yadao v. Namdeo.tf^) That this is so has not been questioned 
in the present case. Indeed, as their Lordships understood the argument of 
counsel for respondent 1, the joint family cases w’cre rather relied on as em- 
phasising the importance of “ vesting ’’ in the ra.se of separate property. 

It must also, their Loid.ship.s think, be taken as .settled law that where 
the son dies in infancy, or before attaining whul is often referred to as 
“ ceremonial competence ” leaving his mother as his heir, her power of 
adoption is .still exercLseable ; Vcllanki Venkata v. Venkata Jirinui Lak- 
Verabliai Ajubhai v. Dai /firabni,<t» Mallappa v. Hamnappa.t^l 
This again has not been disputed, and it is plain that if it were not so, suc- 
cessive adoptions would be impossible. It will however be necessary to 
consider the limits of this particular doctrine later on. 

Tarachurn Chatter }i's caset«‘> was decided in 1889, and during the next 30 
years little further light is thrown ui>on the question now under consideration 
by decisions of this Board. In the Indian Courts however the effect of the 
earlier authorities was constantly under discussion, and various attempts were 


(m) 16 I.\. 166-17 C. 122 (P.C.). 

(n) 25 B. 306. 

(o) 10 M.I.A. 279. 

(p) 3 I.A. 154=1 M. 69 (P.C.). 

(q) 34 I.A. 107=31 B. 373=17 M.LJ. 
343=9 Bom. L.R. 646=11 C.W.N. 769 
(P.C.) 


ir) 48 I.A. 513=49 C. 1_:15 L.W. 565= 
20 A.L.J. 481=24 Bom. L.R. 609=26 C.\7. 
N. 393=42 M.L.J. 219 (P.C.). 

(*) 4 I A. 1=1 M. 174 (P.C.). 

(0 30 I.A. 234=27 B. 492=5 Bom. L.R. 
534=7 C.W.N. 716 (P.C.). 

(a) 44 B. 297=22 Bom. L.R. 203=55 l.C. 
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made to arrive at the true principle, the opinions of Judges deeply versed in 
the Hindu law inclining now to what may bo for convenience called the 
secular theory and now to the religious. 

Nothing would be gained, in their Lordships’ opinion, ov attempting a 
critical examination of these c.ases in view of two recen* iironouncenienis 
of this Board to which reference* must now lx? made. It wil' tn ./over he neces- 
sary first to recite a decision in lt)02 of the Full Court in Bomb.iy Ritm- 
krishiia v. Sham rao. < ) The c|Uestiun in this e.i.si* wa.. as to the validity of 
an adoption by the grandinothf* ■ of the |.is,i m .!e holder wlio had died un- 
married and without issue It w.ns not •u.sputeo 'h.it the grar.dm ithoi was 
his heir, and it was eontepHed that inpsrii*<-i r.s by the adoption Jk* divested 
no estate but her own. the .iJop'ion was TI.c Cotirt held that it was 

invalid, on the ground th.nt tlie penuitimai.- owner, tlio son, had himseif 
left a son, by reason of which f,ie* the i'rfindimjlher’.s power of adoption had 
come to an end. The ludgmenl o' *! " Full t’ourt which was delivered by 
Chandavarkar, J., involved a larefiil anal\s|s of the older decisions of the 
Board and the conelusicr, come to wa® that 

“Where a Hindu dies leiving a widi.n and a <on, and that son dies 

leaving a natural horn or adopted <^011 or leaving no son hut his own 

widow to continue the line by means of adoption, the power of the foriner 

widow is extinguished and can never altci wards lx- revived.” 

Sixteen years Inter, in Api'il 1918, the en. e of Matlnna Molirnui Deo v. 
Purushothamn Deoftai came hefori* a Board consisting of Loru„ Haldane, 
Dunedin tind Sumner with Sir John Edge and Mr Ameer Aii. It was by 

a somewhat stiange coincidenev a lequol to Raahn.iatha v. "Zrozo 

Kishnre<'^> to wnieh rofci 'ucc has already Ixien made. Ii the eatlier case 
Brojo, who had been adopte*! by llio widow of Adikonda, was held entitled 
to succeed to the impartible zamindari .*1 Chiiinakimodi. notwithstanding 
the fact that on Adikonda's death it had passed to his undivided brother 
Raghunadha. Brojo held the estate from 1870 till his death in 190C. He 
loft no i.ssuc but a widow, Ratnam .la. who was alive at the date of the 
later litigation but w.is iioi joined os a party. On Brojo’s death, possession 
of tlic zamindari wa.s taken by Raghuiiaiha’s son Vaishna\'a, who died 

in the same year and was succeeded by his son Puru.shothamn. In 1907 

the widow af Adikonda puiportcd to adopt Madana, who sued Purusho- 
thama for the estate. Tlic principal question before the Board was again 
whether this second adoption was valid TIic Full Court ca.se fi’om Bombay 
was referred to, was approved, and was held to be decisive against the adop- 
tion. 

Their Lordships will pass away from this case for the moment to refer 
to the second case which came before the Board a few months later, and 
which has perhaps a more direct hearing upon the particular line of argument 
which they arc now considering. They only pause to point out that now 
the case-law has arrived at a point where it would be impossible to say that 
the sole lest of the validity of an adoption is the vesting or divesting of properly. 

In Pratapsing Shivsing V. AgarsingjiCw) the litigation related to a village 
which had formed part of an impartible estate in the Bombay Presidency, and 

f») 26 B. 526 - -4 Bom. L.R. .115. (x) 3 I A. 154=1 M. 69 (P.C.). 

(W) 45 I.A. 156-41 M. 855=8 L.W. 167 (y) 46 I A. 97- 4.1 B. 778.=10 LW. 339= 

=:16 A.L.J. 725.=20 Bom L.R. 1041=23 17 A.LJ. 522=21 Bom. L.R. 496=24 C.W. 
C.W.N. 177=.35 M.L.J. 138=1918 M.W.N. N. 57 -36 MLJ. 511=1918 P.C. 192=1919 
621 (P.C.). M.W.N. 313. 
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had been the subject of a maintenance grant to a junior branch of the family. 
By tlic custom of the family such grants reverted to the estate upon failure 
of male descendants of the grantee. The last Imlder Kaliamsing, died in 
October 1903, childless, but leaving a widow who .some five months later 
adopted the appellant. The respondent, the «»wncr of the principal estate, 
sued for recovery of the maintenance lands on the allegation that they vested 
in him on Kaliansing’s death, and that con.scqucntly the adoption was invalid. 
The Subordinate Judge di.smis.scd the .suit, but his decision was I'cvcrscd by 
ihc High Court on the ground that llie land hiiving once vested in the res- 
pondent, the subsequent adoption could not divest it. If this view liad been 
accepted by the Board, it might well have Ijcen decisive in favour of the 
present respondent on their first line of argument. But it was not accepted 
and their Lordships think that it must be regarded as decisive the other way. 
Notwithstanding that the property had vested in the re.pondcnt the adoption 
was held t«« lx? gtiod. and the suit w'as dismissed. It was laid down in clear 
terms that “ the right of the widow to make an adoption is not dependent on 
her inheriting as a Hindu female owner her husband’s estate ; ” and this dic- 
tum is supported by reference to the two cases already cited froitt Vols. 3 and 
34 of the Indian Appeals. Ixitli of them cases of joint properly which had 
passed by survivor.ship. It nccc.s.sarily follows, their lrf)rd'.bip.s think, from 
Ibis decision, that the vesting of the property on the tlealh of the last holder 
in some one other than the adopting widow, lx? it either another coparcener 
of the j<iint' f.-imily, or an outsider claiming by roveilor. or, their Lo*’dships 
would add, by inheritance', cannot lx* in ilrelf the test of the continuance or 
extinction of the power of adoption. If in Protap.- »(•»/» s case(-) the actual 
reverter of the property to the head of the family did not bring the power to 
an end, it would be impossible to hold in the wesent case that the passing by 
inheritance to a distant relation could have that effect any more than tlie 
passing by survivorship would in a joint family. 

For these reasons, their Lordships arc of opinion that the first line of 
reasoning upon which the respondents seek to uphold the decision below must 
fail, and they think that the true principle must be found upoa the religious 
side of the Hindu doctrine to which they have already adverted. 

Much reliance was placed by counsel for respondent 1 on another Bombay 
case, Bhimahni v. Tnj/oppn.^<'l in which an appai-ently contrary result had 
been arrived at in 1913 bs' Batchelor .md Shah, JJ. The properly in question 
in this case was a lontnn estate v/hich, under the pi’ovisions of the Bombay 
Hereditary Offices Acts of 1874 and 1886. did not pass by inheritance to the 
adopting widow on the death of her unmarried son, but vested in another 
member of the family, and for this reason the adoption was held to be bad. 
Unless there is something m the nature of watnn property which makes the 
decision in Pratapsingh's cn.se inapplicable, their Lordships think that this 
case can no longer be regarded as authoritative. 

It being clear upon the decisions above referred to that the interpasition 
of a grandson, or the son’s widow, brings the mother’s power of adoption to 
an end, but that the mere birth of a son docs not do so, and that this is not 
based upon a question of vesting or divesting of property, their Lordships 
think that the true reason must be that where the duty of providing for the 
continuance of the line for spiritual purposes which was upon the father, and 

(2) 46 I.A. 97^43 B. 778r-10 L.W. 339= MW.N. 313. 

17 A.LJ. S22-21 Bom. L.R. 496=24 C.W. In) 33 B. 598. 

N. 57 30 M.L.J. 511=1918 P.C. 192=1919 
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was laid by him conditionally upon the mother, has been assumed by the 
son and by him passed on to a grandson or to the son’s widow, the n other’s 
power is gone. But if the son die himself sonless and unmarried, the duly 
will still bo upon the mother, and the power in her whicl. > i<- nei-essarily 
suspended during the son’s lifetime will icvive. 

There is, in their Lordships’ opinion, nothing in the II ■ dii l.iw vdilcb is 
contrary to this, ami nothing in previous dee.'aions of this i>.,r 1 whii h would 
induce them to hold otherwise. It is, they think, i.i accord wilh il'.i accept- 
ance by Mr. Ameer Ali in Pralnitsinuh's v.i of Ihe view that among 
Hindus the male lino is not re^..^ded as extini-t, ir a man to have died with- 
out issue until the continua u><i of the 'me Lv aoopl'on is hnpo';.><ible. ft :s 
also in their opinion supported h\ Leid il.nldan-'s judgment in Madana 
Mohana’s case.t^') which has been mucl; di uLsseii, and to which they mu.t 
now return. 

After referring to the comlnsion -'ome by the Bombav Full Court in 
Ramkrishna v. Shamrao,^''^ the judgn'ont pnieeds: 

“Tlieir Lordships aio in .ngreemenf with Ihe priiici(ile laid down in the 
judgment of the Fu’l Couit of B(.mb.iy as delivered bv the learned Judge 
and they are of opinion tlial. on the laets of Ibe pn t mi case, the piiiiciplo 
must bo taken as applying .so as to have hroiighi thi .uilliorily to fulr.pl con- 
ferred on Adikonda’s w'dow to an end when Bi..|« ll'.e son she c.rigiinlly 
adopted, died after nltaimiig full 1»*gal capacib *0 conlinuo the line cilhe.' by 
the birth of a natural-born son or by adoption to linn of a son by his own 
widow.” 

Whether in order to bring this principle into p'ay it '>•' essential th d the 
son’s widow .should horsob 1 0 clothed wilh the power of ad )ption, is leil open, 
and it is not ncr^ssary for their Lordships to consi«ler thi,s in the present case, 
as Bibhudendra died unmarried ; the only '<uostion is as to the Iwaring of the 
passage cited on the facts now i.ivobu^d. 

For ibe respondents it is contfiided that the Boaid mu.sl be taken to 
have held that the mother’s power ‘aine to fui end upon the afttiiiiinenl by 
the son of whsit is called ceremonial competence ; that it did nm depend 
upon his having in fact left a son or a widow, but merely upon his com- 
petence so to do. Bibhudi'iidra. it is s.aid. liaving died at the ago of 2Ui.«: 
years, must be regarded as a fully '' com|Jete.il ” Hindu for all ceremonial 
purposes. Ife had not. it is true, attained legal majority, nor could ho adopt 
or give authority to his wife to adopt without the con.scnt of CJovernment 
but that, it is ssiid, is immaterial ; “ ceremonial competence ” is all that L? 
necessary, and that should be asc-ri)s?d t<* every Hindu of the age of IG. 

But in the first place, their I.«rd‘-hips have had some difficulty in under- 
standing exactly what this expression means. They have not been referred 
to any passage in the evidence bearing upon tlie matter, nor has any real 
light been thrown upon it in Ihe argument. The re.spondcnt would appa- 
rently suggest that ceremonial competence means no moi-c than the ago of 
discretion, and reliance is placed upon the judgment of this Board in 
Jtimoona Dassya v. Bamasoondari DassjfaJ^^ whe’‘c it was held that an 
authority to adopt given by a husliand who died at the age of 15 or IG was 

(z) Seeli. isa’ foot note (z). 621 (P C ) 

(b) 45 I.A. 156-41 M. 855=8 L.W. 16T fc) 26 B. 526-:! Bom L R. 315. 

=16 A.L.J. 725=20 Bom. L.R. 1041=23 C. (rf) 1 C. 2«9 .1 I A. 72. 

W.N. 177=35 M.L.J. 138=1918 M.W.N. 
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valid, he having attained “an age which according to the law prevalent in 
Bengal is to be regarded as the age of discretion.” In Verabhai Ajubhai v. 
Bai Hirobtt(«) it was contended that an adoption by a widow after the death 
of her son at tlie ago of 15 or 16 was invalid on the grcjund that he had 
“ attained a ceremonial competence.” Lord Lindley, in delivering the judg- 
ment of the Board, says : 

“ A great number of authorities bearing more or les.s on this subject 
were cited but so far as they went they appear to their Lordships to be 
ratlicr in favour nf, than against die validity of the adoption. Ccrtinnly 
no authority was cited which shows it to be invalid. Assuming that it 
would Ix! invalid if it were shown that Lalubha had attained ceremonial 
competence, their Lordships are not in a position to decide whether he 
had or had not attained it. There does not appear to lx* any fixed age at 
which a Hindu child attains such competence. Nor is there any proof 
that Ijalubha had att.iined .such competence in fact, or that he ever acted 
or vas treated as having attained it." 

" Tlic Subordinate Judge, himself a learned Hindu, considered it to 
be clear that Lalubha had not attained .such competence, as he died a minor 
and unmarried, and the High Court came to the same conclusion. Their 
Lord.ships are not prepared to say that he had attained such competence in the 
absence of evidence or authority to that effect" 

It is. at lea.st, noticeable that no sugge.stion seems to h.ive been made in 
that case that the ago of ceremonial competence meant no more than the age 
of discretion, and that among the "great number ol authorities cled" the ca.so 
from Jiimooiia Dfisxya v. Bamasoondan Das!tynt''i did not lind a place. The 
conlcnlion has been raised in several other eases in hiu. i. hut their Lordships 
have been icfcrrod to none in which it has prevailed. 

An interesting note bv Mr. Colebrooke is appended to the tran.slaUon 
of the " Dattaka-Mimamsa,” S. 4. v. 23, a well-recognized trcati.se on the law 
of adoption. In it he enumerates the ceremonies which are requisite in the 
ca.se of the twice-born classes. Of these the best known aie that of the 
tonsure, which is performed in infancy, and the upanavana, or investiture 
with the sacred thread. The latter, which marks the second birth, can appa- 
rently be performed at any age between the 5fh and the 16th years, and can 
therefore hardly bo regarded as the test of ceremonial competence as a 
synonym of “full legal capacity." To these, Mr. Colebrooke says, must be 
added “ the ceremony which precedes conception and marriage which is the 
last of these sacraments” He then refers to certain other post -marital cere- 
monies, but says that “ these are not essential Stoke’s Hindu Law Books, 
p. .we (note). 

If their Lordships can regard this as authoritative, they would be made in- 
clined to the view that full ceremonial competence could hardly bo attained 
without marriage, but it is not necessary for them so to decide in the prc.sent 
case. If the question ever becomes of importance hereafter, Hindu lawyers may 
quite possibly bo able to throw further light on the matter. It is sufficient for 
their Lord.ships to say in the present case that neither the age of discretion 
nor such ceremonial competence as a Hindu boy may have acquired at 16 is 
an adequate interpretation of "full legal capacity to continue the lino,” as 
used in the judgment of the Board. There is certainly nothing in the case 

(e) 30 I. A. 234 -27 B. 492-5 Bom. L.R. 

534 - 7 C.W.N. 716 (P.C.). 


(cl) See p. 133, foot note (d) 
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to suggest that any question as to ceremonial competence was raised before 
the Board, nor, apparently, had it been considered in the High Court ; see the 
case reported in Madana Mohaiia Deo v. Ptinisholhama iJcoMi 

But in the second place, their Lordshiiis think th.il the wi.icis full legal 
capacity’’ cannot be dissociated from the rest (»f the passage titcd, and tha. 
they cannot be Uiken as indicating a pailieular moment in ti c o.i's life when 
the mother's power is extinguished. The qualification thal lollo'v.s them 
shows that the continuance refened to is a contiiiuoni.e Li one of two defined 
ways, ■■ either by the birth ol a natural son, oi liie adoption to him of a 
son by his own widow;’ am. th- test i.s to be wholhei tliesc eondiliins evisl 
ut the time of the son's de'«*h. The pasuge lUidt'r cmi'-ideralion 's, in their 
Lordshijis’ opinion, clearly intendra to Ijo a it -st.u. uipnt in a more critical 
form of the conclusion to winch the Boinljay v-ourt li.id come, and whielv was 
ulTirmed in the same smitence only a fi w lines Ix'fore, vix , that the powet cf 
adoption would bn extinguished on the on's death liy the siniiv.'.l of eitiicr a 
grand.son or the son'.s widow. There was no rt.isoii and, their l.u'dships think, 
no intention, to go beyond this There is nutiiing in flie judgiiicnl to suggest 
that the Board had in mind the ca.se of a man who had died without leaving 
eitlier a son or a widow, or t'lal Ixiid Hald<iiio was dovi mg a funiiiila which 
would cover such a ease, ft would he obvious (hat oils i eonsidcratiuMs might 
come in and other autiionties have to lx.* (‘onsulered 

The question h.id in tail arisen ui Bombay very shoitly belore lliv I'’ il| 
Court case, and one of the Judges who sat on the Full Court had Ix'en a 
party to the decision. There the sou had died without iss le ut the a‘ic of all. 
his wife having prodeccased him. and it was held tluit on Im death the mother 
could adopt. The aigumen now advanced as to the attain >ient ol Tul’ age 
and ceremonial coinpcloncy >v<is urged agaiitsl the .idoption, but w is held to 
be of no weight: VenlapjM Bapu v. Jicaji Knshm.^o^ It was cited along 
with other eases in the argument Ix'lore the Full Court, ’out no rofcroncc' was 
made to it in the judgment, nor Ls there any word to suggr sl that its authority 
was queslionod. Their Lordships are eertainly nut prepared to hold that thi.s 
and other decisions of a like nature, none of which were referred to even 
indirectly in Loid Haldane’s judgment, weic intended U. be overruled by 
him. Morcovei, in Bhoohun Moyee's easc,'''> which was the foundation of 
the decision in the Bombay Full Court. Lord Kiiigsdown iii.ide it clear that 
if Bhowance Kishori, who died at the age of 24, and wis evidently regarded 
as having attained full ceremonial conipc<eiiee, had not left a widow, the 
adoption by Chundrabullcc would have been good. This dictum has stood 
unquestioned for well over hall a century and it Is loo late now to suggest thal 
it was merely obiter, and can be dlsu'garded. 

One more case must, their Lordships tliink, be ri'terrcd to : Tri- 
pitramba v, Vcnkutaratnam.i» There one VenkaU. Somayajulu died leav- 
ing a widow and a son Subann.i, who apparently .succeeded to his father’s 
estate. Subanna having dieil uniiiarried at the age of 25, his mother, witli 
the consent of sapiiulas, adopU*d. Tlic validity of the adoption was chal- 
lenged by the nearest reversioner of Subanna. The trial Judge held it to 
be valid. His decision was reversed by the District Judge on the ground 
that Subanna had attained full legal capacity to continue the line within 

I/) 45 I.A. 15e=-4l M. 855 -8 L.W. 167 ig) 25 B 306 at 312. 

16 A.L.J. 725-20 Bom. LK. 1041-23 C.W. (Ji) 10 MIA. 279. 

N. 177=35 M.L.J. 138=1918 M.W.N. 621 ti) 46 M. 423-44 M.L.J. 319=1923 M. 
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the meaning of Lord Haldane’s judgment . On second appeal to the High 
Court, Sir W. Sehwabc, CJ., was of opinion that the passage relied on by 
the District Judge was merely obiter dictum, and he held that the only 
test was whether the property was vested in the adopting widow. It is 
unfortunate, their Lordship's think, that Pralapsmgh's casc<Ji was not re- 
ferred to in this connection. Wallace J., thought that there could be no 
attainment of full legal capacity witliout marriage, and tliat the mother’s 
power would only be brought to an end if the sun left a sun or a widow. 
“ The pui pose of adopt ion," he said, “ is to perpetuate the line, and if the 
only son dies without leaving imy one to perpetuate the line, there seems 
no good reason for lostricting the power of his mother to perpetuate it in the 
only way she can by adoplmg a son to her own husband." With this last 
citation their Lordships find themselves in complete agreement. They think 
that there U no foundation for the contention that a mother's authority to 
adopt is extinguished by the mei'e iact that lier son has attained ceremonial 
competence, and they are satisfied that Lord Haldane had no «iue.stiun of this 
in mind. They are therefore of opinion tliat the second line of reasoning upon 
which the judgment of the High Court in the present case has been supported 
fails equally with the first. In their opinion, the Ham's power of adoption 
under her husbsmd's authority was not exhausted at the death of Bibhudendra, 
and the adoption of Amarendru was valid. 

Their Lord.ships will, therefore, humbly advise His Majesty that this 
appeal .should he allowed, that the doeree of the lIi^h Coui't, dated the 29lh 
January, 1930, and the decree of the SubordniuU Judge, dated the 30lh 
November, 1025, should he set aside, and the suit mstiiuled by Bannmuli Singh 
dismissed. The appelUinls will be entitled to their costs throughout. 

130. Power (o give iii adoption. — Under the Hindu Law it is 
essential for the validity of an adoption that the child should be 
given to the adopter by the father, or if he be dead, by the mother. 
No other person lias that right nor can the same be delegated to 
any body else.<''^ As between the parents, the fathe*r has an abso- 
lute discretion in the matter and can give away the boy even 
against his wife’s will,'*’ for in the eye of the Hindu Lziw, when a 
man gives his son in adoption, he exercises a power more like the 
power of an absolute proprietor than that of a guardian. 
Neither the adoptive parents nor a step-mother, f") nor the pater- 
nal grandfather, i"! nor a brother 'i*) can give away the child in 
adoption. The reason for vesting this power only in the parents 


(3) 40 I.A. 07 -43 B. 778-10 L.W. 339— 
24 C.W.N. 57--.1018 P.C. 192-17 ALJ. 
.'-22-21 Bom. L.R. 496.-30 M L.J. 511=: 
1919 M.WN. 313. 

(fc) Dhanraj Johannal v. Soni Bai, 52 
C. 482: -23 A.L.J. 273 -27 Bom. L.B. 837= 
52 I.A. 231-1925 M.W.N. 692--.30 C.W.N. 
601 .-49 M.L.J. 173-1925 P.C. 118; Basheti- 
flppa V. Shivlingappa, 10 Born. H.C.R. 268; 
Jogesh Chandra v. Nrilyakali, 30 C. 965= 
7 C.W.N. 871; Futlabai v. Mahadu, 33 B. 
107.=1 I.C. 659=10 Bom. L.R. 1134; Bhag- 
toandas v. Rajmal, 10 Bom. H.C.R. 24X. 
(I) Chitko V. Janaki. 11 Bom. H.CJI. 


199; Jiaraganasaml v. Kuppusami, 11 M. 
43. 

(m) Ckitko V. Janaki, 11 Bom. H.CR. 
199; Alank Manjuri v. Fakircliand, 5 S.D. 
356. 

(n) Papanuna v. Appa Bao, 16 AI. 384 
=3 S1.L.J. 80. 

(o) Mt. Tara tSunee v. Deb Narayan, 3 
S.D. 387 ; Mootloosamy v. Lulchmee, M. 
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S. 131] 


ADOPTION 


13/ 


is that the giving of the boy in adoption which is an act of serious 
consequence on Ihc pi'ospects of often a chikl of l('nder years must 
be decided upon and effected only by those \vhi» h hen* natuial 
ties of blood and affection would }>e in a position to weigh the inos 
and cons calmly and only in the intere.,K of the •’■dd. Even llic 
mother of the child is relocated lo an infeiior potion ii«. .igainsl 
the father and cannot give away the hoy -.villiout his ctmseni/'i’ 
unless he is dead,'''^ cm' is pc-rinan'-nlh alisenl, or ha.-> entered a 
religious ordci, or has lo:-' hi^- le son '* .n ■■/Jiich case she can 
validly give away the uciy in ..dopii'-n provided lier husband had 
not prohibited it.''' It will be nolic.d .lerc Inal though Vasishta\ 
text enjoins on the \%idow iioi lo .icc p! or c.ive a .son withoi'l tiv 
assent of her Lord, no con«cM'l ‘I (he iuish.ind is rcal'y ncctssary 
when the wddow wants fo gi' e aua.v ‘ler sun in .uloplion. This 
is one of the anomalies of judicial in erprctntion of the ancient 
texts, justifia'nle only on the .ground that giving .iway llic hoy is 
often in the lioy's intere.d ami hence ihc hi'-i'iaKrs consent can 
always be pi'esuined. But a niolhei s pow- i to give* hc’- ho.v in 
adoption tenninatos on hei lemarriago''" oxceiit when aiilnorisod 
by her first }iu.sbandd’’> 


131. Disqualification for giving in adoption. — Nobody can 
give a child in adoption imle.ss ho or .sho happens 'o be the child’s 
paix'nl"’^ who has all. .mod tin.* ago ol di.screi ion and is not ment- 
ally ineapable.'*’’^ So long as the la:*.-.‘r is alive and is capable of 
giving the boy himself, his wiio has no place in ihc matter, and if 
he deputes hi.s wife lo give uv ay Iho son, any condition that hc 
has impo.sed inosl hc strictly adhered to hy the wife even ihough 
the condiiioi) might have been unposed under a mistake or mis- 
apprehension."^* Cot till' conversion ol the father does not de- 
prive him ol his power to give away his Hindu boy m adoption, 
except that the iiorforinancc of ceremonies .iccompaiiyiug the 

lf|J Narnyan v. Niiiia, 7 Bom irC.J: In) FakirapfM v. Stnitreicii, 2a Bom. L. 

J-ra . Kniiojilwi V n/muirol/ii Bai. 2 B. 377 ; U V'.i 13JI H- 1 U-' B ) , gmic/iappa v. 

Stttilaypayya \ ndnrjiijipaiiya, IS M. 307- Xfui/uiibasaia. 21 li s:> I Boni L. K. .MS. 

P M L .J 60; Joffp^i'i Clidiulrr v. K rityal-iiU. Oiil sci 1‘i'llnliai v Mnlivrlu, 33 B 107 - 

30 C. 06.'i 7 C.WN. H7J: LiiHiibfiai v. 1 IC G50 10 Bom. T. It. II.'ll. 

mankiiriirbhai. 2 B. 38H. (rl Putloha’ v Miiliiutii, 3.1 B 107-1 1. 

(r) Tariner v. Slirroda, II W H. 4G9; C. i;.7!l . 10 l!om. L.B 1131 
JfiDPsJi Chandr.i v. Nrityikali. 30 C. 963 no, Oliauraj Joliitrtnal v. Soui Hni, 52 
ill 071 7 CW'N 871. C 1S2 13 M. I .1. 173 - n2'; PC 118 ;2.1 

(k1 Jogexh Chandra v Nrityakali, 30 C. A L J. 273 27 Bfnii. 1-..R. 837 (P.C.) -b2 

065 7 CW.N. 871; Ani.inchallam v. Aiya- 1 A. 231-192., M \V N. 002 . 30 C.W.N. COl; 

iwanii. I M. Do 151. «oja Makund v. P.tjihiiiiiki v. VuiUiludri, 16 M. 3S1- 2 M. 

Jitgannath, 2 P. -169 1923 P. 423, Rartgu- LJ. .M), VaianUnw.m v Murngaian, 37 

htti V. BliagirulJiu Bai, 2 B. 377. M .'•29. 

(t) Nartnianasairtni v. Kuppusami, 11 (i) Bircsirar v Shib Chander, 19 I.A. 

M. 43; Curulingaswami V. Ramalakshrnani- 101- 19 C. 152 at 461 (P.C.). 
ma, 18 M. 53-4 M.L.J. 237; Raja Makund (y) Rangnbai v. Bhayirathi Bai, 2 B. 
V. Jagannath, 2 P. 469--:1923 P. 423; 377. 

Ranouhni v. Bhagiratht Bai::-: 2 B.377. 
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physical act of giving the boy has to be done vicariously by some 
Hindu delegate. Even the mother’s conversion does not 
deprive her of her ijowei-, in the absence of the father, to give the 
boy in adoption (Act XXI of 1850) but her re-niarviage deprives 
her of tills power'"^ and she eannc»t giv'e her boy by the first hus- 
band in adoption to her second husband becausi- her connection 
with the family of her husband, wliich is necessary for her act of 
giving in adoption, ct'a.se.s on remarriage. But if llie widow has 
been authorised by lier husband to give their son in adoption, her 
remarriage does not disqualify her from giving the boy in adop- 
tion. As regards other disqualiticalions that may be urged as 
debarring a person Iroin .giving .-iway hi.s son in adoption, namely, 
congenita) leprosy, impotency, etc., it is submitted ihal, the father 
will not he disqualified on account of these disaliililies from making 
a gift of his son in adoption which is considered to lie a meritorious 
act by the ancient vvriter.s. As regards flu* widow’.s power to give 
away hei- son in adoption, the tact that he happens to be her only 
son, is no bar.*'’^ 


132. Delegation of the power to give in adoption. — A pel son 
cannot delegate liis or her riglit to give die boy in adoption to 
another.''-') But if the decision to give ar.d th-; essential eonliact 
of gift and acceptance follo-ved by the di'iive.-y of the boy which 
can be made only bj' the pannt.s ha\e already hikeu place, the 
mere physical act of .giving accompanying Uie Dai la Iloinam may 
bo loft to be done by another.'" This position was sui'cinctly put 
as follows in the case of Venkata v. Suhhadra^^^ 


“The substantial question rs wlicther a .I'lH m.ulo by ttie natiirril Jathci 
and accepted by the adoptive fattier in view to mloption boiiiK made at a 
future lime can validate the adoption, if it is made tifier the dealli of the 
natural father and if tlic elder tirother acts in tliu place of tho father at the 
time of the adoption and during the uei foiinajicc of liie datta homain. 

Viewing adoption barely as a civil liansaclion, gift and acceptance from 


and by penson.s competent to gi.e and 
adopted boy were transfcired from one 

(e) Sham Singh v. Santa Bat, 25 B. 551 
. 3 Bum. Ij.n. 89; Kuswn v. Satya, 30 C. 
U99-.-7 C.WN. 781. 

(a) ShctiUhai v. Ganpal, 1925 N. 1 
IF.B.): Fakirin'pa v. SavUrcica, 23 Bom. 
LR. 482-1921 B. 1 (F.B.) ; Panchajtpa v. 
Sanganbasava. 21 B. 89-1 Bom. LR. 513; 
contr.n in Fiitinbai v. MdJiailu, 33 B. 107- 1 
I.C. 659-10 Bom. L.R. 1131. 

(b) TakirapjM v. Savitreioa, 23 Bom. 
L.R. 482-1921 B. 1. (F.B.). 

(c) Putlabai v. Mahadu, 33 B. 107-1 I. 

C. 659=10 Bom. L.R. 11.34. 

(d) StI Bahisu v. Sri BaUisu, 22 M. 398 

-26 I A 113-21 A. 460=3 C.W.N. 427=9 
ML.J. 67=1 Bom. L.K. 226 (PC.); 


take vk'Oiild make it complete, if the 
family to the other. lu the view that 

Kiishaa v. Paranishri, 25 B. 5;i7 3 Bom. 
LR. 73. 

((') DhaniitJ Johnnnal v. Soni Bai, 52. 
C. 482 at 488- 19 MLJ. 173=23 A.L.J. 
273-27 Bom. LR. 837 P.C.-52 I. A. 231 = 
1925 M.W.N. 092 -30 C.W.N. 601=1925 P. 
C. 118; Bashvlinppa v. SliivUngavpa, 10 
Bom II.C.K. 268; Bhagwandas v. Rajmat, 
10 Bom. H.C.R. 241. 

<J) Venkata v. Siibhadra, 7 M. 548, 
Sham Singh v. Santa Bai, 23 B. 551=3 
Bom L.R. 89 ; Subharapar v. Subbammai, 
21 M. 497; Jamnabai v. Baychand, 7 B. 
225: Vijiarangam v. Lakshman, 8 Bom. 
H.CJt. 244. 

(g) Venkata v. Sabhadra, 7 M. S4S 
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dalta homatn is pssontial omon« Brahmans, the civil transaclion is not perfect 
unless it is inveslcd with the character of a rcliKious rite. But from the very 
nature of the thing, the agi-ermcnt lo give and to take h.um pr.'-.'fle the reli- 
gh)us rite, and thi; interval of lime bel«'ccn the two i- iinn .wai. We do 
not see, thcrefoie, why a piior gift and atcepl.'nrc should not he perfected h ' 
a valid religious rile performed «m .i suhs> qiienl .ji i; -.i.u.. f' i,iy be tliiii the 
gift might be validly revoked dnriii!' llii* inti rvni, but wIh-m I icn! .ms nn- 
revoked, the substspicnt rile, when perfm ui-'d, i- 'j'l h.iek lo the piii.i agieo- 
incnt. In this c.n.se, the itsfiondont was .iiln.. '” J. lecj- d by his father to 
the appellant, .and tho nalun of lie tnn-.if \v v ue .leliuii gift an I accept- 
ance subject to a eoiidition , ih..Liiiient Lml. , the j)ie«fnec of the nauiral 
father during dal!.i honinm ip,h-p t.sa' -i j hi-' 'evious authorization to 
give is inoperative, Ihcic i- no rea.-mi l.^l a’ ag lls i' th: dat'.a homan ’.s in- 
cllicacious. The gift hv the hioii.er in Ill's case diirin' die datta heinam 
was not an act of his own mere inr ivn as .» brother, hut it was a i act 
ancillary to perfi'el, hy .a le'iiei'i.s -ue, wli." ‘lie father iiatl dene.” 

133. Who can he adopfctl. — A»' .Kt iption can he marie only 

o£ a boy and not a and •‘ho hta slwnild net lir' of a difTorc-nl 

castc^'^ |hoti,gb b<' m.iy 1i« of a dilTt'reni sub-ci-le *'1 

134. Other Rnlc<> of KlijfibiHly within the caste. — As regards 
Ihr^ I'li'ribility of llif' bov wilbin the cjslo .f the arJoptor, Iborc is a 
full' of S'J^l'.cfhind Iht'l (he boy (.i bo odriptorl '‘hould noi bo the 
son of n wr-rnan wKo.n llii' ndoplor •■'. ’.dd nr't htn’o marviod in lier 
maidon state, 'This nil' Iho-igh fonmilatod !*y Mr. 'iulhorlard as 
Ihr? riilo of ^.itvlajwnr'. . '.s '-rvilly dilTr'. f. cm Ncindapandila’s 
rule which is 1ha< 1h<' hoy lo l>o rdoiit *•. nui.sl ho Iho son of a woman 
on whom the adopler m'drl h;”'.' ht-wllon him in tho K.sbotrnja 
form. Niindopnnditrrs n-lo l.s h< -I'rl roally on Sntmaka’s metaphor 
that the adopted .s<'n i‘: tho rono don of a son smd honro distjuali- 
fies tho daiif’hls'i-'s son. Iho .sislor’s son. Iho hrolht'r, tho yjatornal 
and malornal iiiiolos oic* , from boing adoptod. Owing lo this dif- 
forence. yiorsons who I'ould he adoplod according lo tiulhcvland’s 
rulo may nol ho avaiinblo for adoption according to tho rule of 
Nandapanclita . For instam.*, a paternal unclo’.s son who cannot 
ho adopt I'd according to Nandapandita’s rule on tho ground that 
lie does not hoar tho vi semblance of a son having 
roally tho rcsomblnnce of a brother can be adopted 
without objection under Sutherland’s rulo bocaiiso his mother 
could have been validly married to the adopter in her maidon 
stale. In addition to these rules, there is n text by Sakala 
enjoining the adoption of a son of a .sapinda if available, failing 
which, the adoption of a person of the same go^ra, failing that also. 

(h) Ganna Bni \ Anant, 13 B. etn; A 79: Mit.-'ksli.ir.i. 1-11-9; M.-iyiikha. v-!;-4; 

Birr^war v. Sliib Chancier. 19 I A. 101— E.-tt.ak.i Ch.-inli ik.i, i-12 to IG; Dottalw 

19 C. 452 {P.C.). .Sec also S. 180. Mim.nmw. ii-22 to 23 

(i) Kvsnm v. Sulim, 7 C.WN. 781-30 ») SJnb Oen MNm v Ram Prasad 46 

C. 999 : Narain v. Shiam 2.' I.C. 45 ; Sliib A 637-192.-1 A 79-22 A L.J. 690; Gtrisli V. 

Dpo Misra V. Ram Prasad, 40 A. 637=^1923 MaJiomcd, 2.3 C.W.N. 634. 
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a person born in another family except the daughter’s son, the 
sister’s son and the son o£ a mother’s sister (cited in Dattaka 
Chandrika Ch. 1 — Sec. 17) . Nandapandita has propounded a rule 
that a sister cannot adopt a brother’s son and this he deduces fi’om 
a text of Vriddlia Gautama that “ In the three regenerate castes, 
a sister’s stm, is nowhere a son” by construing the sister’s son to 
include a bi-other's son with reference to the adopter being 
a woman. As regards the applicability of these rule.s, Sutherland’s 
rule has beon adopted to test the eligibility of the boy 
in Madras and Calcutta,*^’' and the rule has been held 
not to exclude the adoption of the mothei‘’s brother’s 
son oi- the father’s brother’s son.t*> T3iit .Sutherland’s rule 
h.-^s bci-n held by the Bombay High Court to be purely direc- 
tory ('xcept in the ca.se of pvfdiibilion against the adoption of the 
.son of a daughter, or of a sister or of the mother’s sister, the 
same having been prohibited oven by the text of Sakala which 
has been hold to bo mandatory by the Privy Council so far as those 
throe relations are concerned exccjit in the ca.so of the Sudras.^”) 
In this view the Bombay High Court has declared as valid, the 
adoption of a daiighler's husband, <"> husband’s brothcr,tP) fatlier’s 
sister '.s .son^'J^ or ev<'n a half brother. But the adoption of her 
bi-olher’s .son by a widow, though prohibited by Nanrlapandita's 
extension on the t<'xt c)f Vriddha Gautama, is not invalid, and 
custom can validate the adoption of a daughter’s .son/^' of the 
sister’s son.f”) and, it is submitted, oven of the molh<?r’s sister’s 
.son. But in the absence of any such custom the adoption 


(t() llttrUlns V. Manmalha. 41 C.W.N. 
122 -lfl.16 C. 1. 

(?) Virayun v. Haniinwnla. 11 M 45’): 
nWnffJrs?!? V Itamanada, IJ IW 49 (F.B ). 
Si’O .nlso Hhnnirnn v Tihiimrari, 17 A 291. 
If, '/mil r/imirtcr v Tliirrn nioliiin. 6 C 41; 
Spc also Kohnncliis v .livnii, 25 no.ii. I.Tl. 
510 miiirdiiij! iii.ipplic.ibililv of the Kiile 
to Sudrni. 

(7n) Vyas V Vyns. 21 TJ. 173—2 Bom 1. 
R. 163; Ranic/iancfrn v Gappl. .12 B. 619-: 
in Bom. Tj-B 918: Cnjnnnn v Kashinath, 
3>l B 410-17 Bom. LK. 372. Subroo V. 
RitiUia. P2 B. 197 1928 B. 29.1. 

(n) Bliaginan Singh v. Bhagwan Singh, 
21 A 412- -26 TA 15.1 --.1 C.W.N. 451-1 
Pom LB. 311 fP.C.). 

(ii) SUabai v Porvilibof. 47 B. 35 -1922 
B. 239 (2) - 24 Bom. L B. 748. 

(p) Shripnd v Vithol. 49 B. 615 1925 B. 
399-27 Bom LB. 674 

(q) RamakTixhna v. Cfij7n(i7iji. 21 I.C. 
31 -15 Bom. LB. 824. 

(r) Gajavnn v. Knshinnih, 39 B. 410= 
28 I.C. 978-17 Bom. L.R. .172; Sec contra 
In Sriramnlu v. Ramayya, 3 M. 15. 


(s) PuiU Lttl V. PtiiUnh 37 A. 359 -:2 
LW 881- -13 .\T .1 T2I 17 Bn.ii LB. 549 
19 rWN .Sll P 1,1 l.-.'i ?fl MLJ 63 
l*)l,5 MV.'N 511 1!)).-, i‘v. 1.-, appiovin^ 

Jpi Sifiij'i V. BJlf. 27 A. 417 -2 A T. J. .’6. 

(U Stintlnibai v Gurnnlh, .56 B. 298— 
1932 B 39S 11 Bom 1, B. 802. Vixva- 
Mimhint V. oomnsHTidom. 43 M. 87G— 59 I. 
C. 609 Rnp mrnbi v. Gopn?, 36 C. 780- 
6 ALJ. 567-11 Bom LB 833-13 C W.N. 
920 31 I A. 101 19 MLJ. 518 -3 I.C 382 
(P.C.); Vavuiinnda v. App7i, 9 M. 44 
(F.B.): Apiinpi/n v. Vetiqn, 15 MLJ. 211; 
Bai Nani v Chnnilnl. 22 B. 973, VishTiM 
V Krishnan, 7 M. 3: Soorniha v. Kanaka. 
4.1 M R67 .W tC. .ISS- 12 L.W. 245 -1920 
MWN. .528 (MSP of a brother’s daufShter's 
son). 

(7() Vfl7yirf;7inda v. Ajrpu, 9 M. 44 
'F n ) : Canpatrao v. Vitiwba, 4 Bom. H. 
C.R (A.C.) 138; Jogexhwar v. Pnndvrang, 
(1924) N. 73.-78 I.C. 840; Chain Sukh v. 
Parbati, 14 A. 53; Manjnnath v. Kavert- 
bol, 4 Bom. L.R. 140 : Bai Nani v. Chuni- 
ial. 22 B. 973. 
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amongst the twice born classes of a daughter’s son/*’) the sister’s 
son/*®) or the mother’s sister’s son< *' is certainly not valid/WJ 

135. Orphan. — P’rom llu* disc*ussion on ilu- (|,. -M ..i as to 

who can give the boy in a(lo))tion it wMI be jiliin lli.il an orphan 
cannot bo adopted' ' except wlieic it is -am li y custom.'"’ 

In Bashof iappa v. Shirlivij titp,-.'’" W<-s(iopp. C..!. a-'. ! Tin’ M is J., 
held that the acloidion nf an orphivi, e\en when given by an e’'lcr 
brother with the author!. y •' the jiaients gn .m before ilieir death 
was invalid and added ‘‘ t» . ’.i nv .siieb ei- cdopfo.j would leave ii in 
the power of ar. elder bn 'be. i i!v..i i r-'i-.-s of hij, fellow par- 
ceners by bestowing In'- yonmvr brr. n. s in r lopiion in a m?:iner 
highly detrimental to the "iterest.s of the lat+ev." 

136. Rules of preference n-.t inaiithilory.— Thu texLc ot Hindu 
Law prc.scribing that a Hindu wj.-.hir*- I i adopt a ; on .«!hall adopt 
the son of hi.‘‘ wholo hrother in pri ..'(c -ce to .nn cthc:’ person rr 
a nearer relation lo more tib am one are me i ly bii'rling upon 
the con.scicncp of pious and orthodox Hindu-, a . defining wImI 
they ought to do. and ar<* not .so imp5.rative a.s to have (he for- e 
of law (he viidation whereof should be lu id in a Court of Justi.ie 
to invalidate an adoolinn olherwis*' legidarly made. Tienee an 
adoption of a boy of a ditlerenl golra or of a very distant rela- 
tion, not even .'/itliiii li t- e1as.s cf the sapindes, mai’-' in v! .blion 
of the prefcieritial righ' oecorded bv the texts lo a brotlu r’.s son, 
is not invalid. (**) 


fwl JtTiihnraliih Pvinli Vuroiii SUiqh v. 
Vlaharnnc^' SiihJ-a hnrer. :i C t-0 I I.A 
:’28 fP.CI). 

(icl Mimsvmnl IaiI v JTiirli DJmr. 28 A. 
4?8-33 I A. <17 8 Bniu I. R J02- 3 A.T. T. 

415-10 C.W.N. 7.30 <PC), Jfuswmmnt 

Suntlar v HTutni'iviit Pnrhnli. 12 A. 51.-- 
10 I.A. 18(1 (PCI. 

(.t) niinotrnti Sinoh v BJwf/iran Shigh, 
21 A 412. 20 I A. 153-3 CWX l.'.l 1 

Rom T.R. .811 (PC); WnJhni v. IloprW 
34 B 491-11 Bom LR 1172 
(?/) Sec S. 142. 

(?) Dlianrai v. Sari lini, 52 C. 182- 
23 A.LJ. 273 27 Bom. UR. 837-S3 T A. 
231 1925 M.WN 082 30 CWW («ll-i{l 

M. n J. 17.8 192.'! (PC.) 118: Basant v. Brij 
Jfflj. 57 A. 494- 19.85 PC. 1.82^62 I A. 180 

-16 P.8t. I..T. 60,9 37 Bom LR. 80.5- 
1935 M.W.N. 7(i8 19.8.5 At J. 817 -39 C.W. 

N. 1057 -42 L W 2.81 -09 M L.J. 225; 
ShriTifws V. Bnhrant, 37 B. 513 -15 Bom. 

L. R. 533- 20 I C 162: Mareyya v. Rama- 
laJrshml, 44 M. 260 39 M.L.J. 495-1320 

M. W.N. 708^1921 M. 3.81=12 L.W. 613; 
Sukhbir Singh v. Mangeisar, 49 A 302= 


'927 A 2.V2 ?• AU-J. 1S3: Ti'tAi'nbal v. 
.OfPimH.wr. 1'122 MWN 181 1'.)2:5 M 11: 

:ta,n1 Mior.. v Jnhiarnmix '8 C T'O 15 
I, Ill 1822 PC 2 20 CWX. 8.81 -2" 
AUJ 857 1922 M.WX 14.. 12 M L J. liO 

r 18 T A 4ir, 

«r1 Sitkhhir v. Mmtrioi.tnr. 4<) A. 302 
18C7 A 2.52 -25 A I.,.! 183 ; PiiTHhotlnm V. 
Vc,i-<7i i-irf. 1.5 B. 751 I <121 B. 117 23 Bom 
T, n 227- tlamkl.ihrirr v. Jani-iraynn, 49 C. 
12(, 20 CWN 881 20 A T, .1 8.57-1922 

MWN 1-5 12 MT..I 80-48 1 A. 105-- 

13 UW HI 1922 PC 2- Siibrnmnninn v. 
Sniiip-mi ftarnm. 41 M t, W. 185 T.)80 M 

\VN 771 1030 M G12 59 M 1001; Rniri’if 

V. Bn/ .57 191 02 I A. ISO- 10 

P.i( T.T 009 .87 Rom. l-.R. .00.', 113.5 5T. 
V/. N 768 - 1933 A 1, J. 817- .39 CWN 1057. 
- 12 T W. 281 09 51 I .1 225 1935 PC i:i2. 

ih) in Rom NCR 268. 

(d nWi Riii V Bci-rmf Smy. 118 IC 
151 1929 A .501. 

(rfl IVooJH'i Bni’i- Ookoolanund, 3 C. 
587 .it 517 .5 (A 40 (PC.): Dharma v. 
Ranikrish i,. 10 B. 80. 
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137. Adoption of an only son. — ^An adoption of an only .son is 
not mill and void under the Hindu Law and Iho text of Vasishta 
prohibiling it i.*4 only directory and not mandatory. Such an 
adoption is n<jt so irnpi-opcr as to preclude in the Madras Presi- 
dency a widow from effecting it with the assent of tlie sapindas, 
in liie absence of oxpros.s authority from her husband. Tlio 
folltiwing are the observations of tbe Privy Cmmeil on the ques- 
tion of the validity of the adoption of an only son in the well-known 
ease of Sri Ualusii v. Sri Balvsn/’’^ 

“On this pniiil (liey add llial t1icM-c sooms to h;ivo l-ocii a creat deal of 
exa^^tevatioii used in uiging the rclitiious totiic ihivniidii-iil Ihis-- eontrovorsy, 
espoci.'illy in l.nlcr time.-.. Maim .«:ay.s that hy the oldest son as soon as Ijorn 
a man discharitc.s hi.s debt to hi.s progetiilor;. : and it is throni'li lii.il son that 
he rltains immort.ilily. Acrordjivr to liiin the son servos hi.s f.ilhor’s .spiritual 
welfare at Uic moment of his biijli. Tliere j.s no iii*iiiKilion Ib.il if the boy 
dies the next day, or fails to lieve n son. this .service i" oblilcialod Why 
then should it be so if the boy is adopted? It is line ili.il Mann allrilnilc.s 
additional value to the lirstLnn’s son ami grand-on. Il may be that such 
further benefit is lost l-v . dopiicn, as it would be by flcilli. but lhal is a 
very diirorenl thim* from depii'’iny the anceslyih of ibi- adopted son of the 
moans of salvation, which liavo lx.'cn .ilvcady alt.'ined. V.i.islila vho.se text 
is the fundamcnt.il one dors not U'sl his injiinetiou <.i. '-..iisiiuil benefit .at all, 
hut he s.iys that the only son i- to continue Ibr. l,a.« of Ivs a>ui s''.rs. one of the 
very comnioncsl of hum. in moi'ves foi desiiin*.' le}.‘ii'iii:ite i.,sni'. Nor docs 
he make .niv allusion to "put’ heic, or it Mr. .Tusiice Knox is light, else- 
where. If he was reallv thinkintr of the spiiiiual Ksicfils of tlu' son’s an- 
cestors as the viiliii'' ci.nsideralion il is inexplicable lha' he should not have 
said so. Moreover, thei* Lordships asked dinim* llie aigumeiit why a man 
who had given a natural sou in adoption could not af.env.irds, if he was so 
minded, adopt another; and neither authority nor leasoii was adduced to 
show that, he cfiiild not.” 

138. Adoption of the oldest son. — Since tlic acloplioii of an 
only son has been lickl valid. « Jorliori. tlio .■idoption of the oldest 
son inunl also be valid fur, jl cannot bo denied lh;..l tho spiri- 
tual sorv'iecs clue lc> Ihe givi-r of the boy can be .ns effectually per- 
formed by his other .sons. 

139. Adoption of a son adopted by another. — A boy who has 
been adopted by one cannot again be adopted by another, nor can 
the same Vjoy be adopted by two persons even though they happen 
to be co-widows^f'' or brothers.*''^ This does not mean that tho 
same boy cannot bo the son of two falbors, as for instance, when 
he is taken as di^yamushyaynnn by an express agreement that his 

(e) Sri Bahi'in v. Sri Btihisu: Iladha Tiilm. 7 H. 221. 

Mohvn V. Bitrdai Tiihi. 22 M. 3S8- 21 A. f<7) Copi v. Gopf, 27 T C 707 -13 A.L.J. 
4(50-26 I A. 113 -3 C.W.N 427-^9 MUJ. 91: Sarada v. Rama. 17 C.W N 319. 

C7-1 Bom. LR. 226 (P.C.). (M Rajeoomar v. Biiscssi.'i . 10 C. 688 

(/) Jamnabai v. Raichavd. 7 B. 225; .it 696. 

Jnnokec v. Copaid, 2 C. 36S; Kasliibai v. 
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relationship to his natural family will not be allccted by the adop- 
tiond‘> JMur does it preclude an invalid^- adopted son from being 
again valitlly given in adoption. bJ 

140. Personal dis(iiiulilicati«nis. — boy suliering Horn any of 

those disabilities which di.^qualify him M-i-m in|u'i‘'iMg. smh .is 
virulent leprosy, ijisanit>, i ic., will opi/aie as his d; qiialihcatioii 
for being adopted, since he wiil then-i^y b- in -.ipeble u[ peiha-mi.ig 
tho.sc religious ritc.s for wh-ch the .idoj. ..li is made. But this 
question will hardly arise to auoui i. U t.ic iiidihelilioud of s.idi 
an adoption lieing inudc .vl.ich !o,l ,i leejj the object fer winch an 
adoption is undertakoji. i'at lie < . ■ eoujiouic.'lion of a father 
does not ipso Jaclo in\olvi thj e.\c onin.unioat ion of his son so as 
to invalidate an adoption of tha' .soo bv another. But if the 
son himself is oxcurnmonieaied thoi\ « .I'l he little dooht th.it the 
adoption of him wul ho iMvalitt. .»n<i the haste nisahilil ies lleniova^ 
Act cannot bo helO to in.seive lu . in the .aloplive family. 

141. Adoption of ;»n ilk'giiaiuitc 'im. — IM. -.i.imacj is also a 
disqualiflealion for the p. rror'on.ieo cf tin- lure.-al ceremonies and 
hence an adoption ot ei illeginnuue is invalid, though made 
by his own puialivo falhoi-. b 

142. List of other eligible and iiieligihh- rulatiuus. — Tlic 
Nyog rule of Nand.ipaudila basetl upon Sauiinka’s metaphor that 
the adopted soil siiould . car the rellcxion of a nal.ira; bom son 
should bi' accented with I'anlion.'"'' It is questionable whether 
the text of Saunaka l(‘nds any basis ;oi‘ Nandapunditu's rule at 
all. From the lonlexi m the h *oUs, which relates to Ine eeremo- 
nicil and not ’.o the seleclion of .• son, llie metaphor appears only 
to describe tlv result of the bo> havuig been adopted. Besides, 
Nandapandila’s rule is not boirie out by the iiction in adojilion that 
the adopter begets the boy on hb: own wife. The Courts, however, 
have applied Nar.dapaiulita's rule a,s varied by Sutherland and lield 
that while the brother or a .step-brother*"’ or a brother's daughter’s 
son*®) or an uncle cannot be adopted, a.n adoption of any of the 
following persons was good -Sister’s son’s sou.'P) wife's 
brother, wile’s sister’s son,"' wifes lirolhers son,*®' son's son 

(i| S.-C S. 174. 

(j) VifirnyiinrloTa v. SomvsiiiidaTii. -IJ 
?.1. Siii =.19 1 C. GU9. 

(k) Ncclmrn v. CJiir.s/nVcIiijipii. 39 Bom. 

L.R. 211 f.07 n. 1C9. 

(l) KaVyantiii v. Shivapva, 1924 B. 310 

On) Puffii Liil V. Parbati. 37 A. 339-i2 

L,.W. 881-13 A.LJ. 721.17 Boin. I-.R. 

.119 -19 C.IV.N. 841 -42 I.A. 155 -29 M. 

L..J. 03-1913 MIVN. 514--1913 P.C. 13— 

See S. 1.34. 

(II) Sriramulu v. Ramayya, 3 M. 15; 

Rajcndra v. Copal, 7 Pat. 245-1929 P. El 
-8 Pal. L.T. 123- See contra as regards 


h.ill lii.itlii-i- m Giijdiiiiiiil V. Kashinalh, 39 
B. 111! 17 Boiii. I.n .372-38 I.C. 978 and 
fHinpari V 49 B 013^1923 B. 399 

2< Bnni LR. 071. 

fii) Ihiiiilits V .’il'iniiiiil/in. 41 C.W.N. 
322 19.:0 C 1. 

(p) Slipfij.nj lii V h'annij Gir, 30 T C. 
032. 

(li) Sitramulii v Itumayya, 3 M. 15. 

(r) R(i!/«re»di'' v. Jaynram, 20 M. 283 
.7 MLJ. v;i. 

(s) fat SiTnyli v Bijiii. 27 A. 417—2 A. 
LJ. 30: Surainnhi v hainayya, 3 M. 15. 
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of a brothti-,*'^ son or grandson of a cousin, the son of a paternal 
uncle, the son’s son of a maternal uncle,<“'J and the maternal 
aunt's daughter's son or maternal aunt's son’s daughter’s son.^*^ 
It will be seen that all the above decisions will bo correct by apply- 
ing Sutherland’s rule of eligibility, but that some of them otfend 
against the Nyog principle enunciated by Nandapandita. Besides 
the above, the adoption of a daughter’s son,<*'> the sister’s son,<®^ 
mother’s sister’s son or of a brother's daughter’s son.t“) though 
oiTending against Sulherland’.s rule, is held valid in Southern India 
and the Punjab on the ground of custom. In a recent case, the 
Bombay High Court lield that the saslraic prohibition against the 
adoption of a sister’s son is confined to the regenerate castes and 
dees not apply in the case of Sudras . 

143. Age of the adopted boy. — A passage in Kalikapurana 
lays down that a boy ought not to be adopted who is more than 
5 ycai's old or for whom the ceremony of tonsure hn-i; been per- 
formed in his natural family. (Datiaka Mirnamsa iv — 22). But 
the authenticity of thi.'; text has been denied by Datiaka Chandrika 
(ii — 25) which lays down the rule that so long as metrriage has 
not been performed for the boy m the natural family amongst the 
Sudras and the Upanayanam has not been performed in 
that family amongst the three regenotalc ca.stes there is 
no age rt.slrictiou as reg<u*ds the boy to be adopted and 
ho can be validly adopted at any time within that period 
(Dattaka Chandrika ii — 20— .33) . This view was adopted 

by Justice Mahmood.^'^' and accepted as correct in Ben- 
gal, Madras, 'f' and by the Patna High Court. 's'* It can now be 
taken as .settled that, except in the Bombay PiX'julency, the limit 
after which a boy cannot be adopted is his Upanayanam amongst 
the twice born castes and his marriage amongst the Sudras. 
Even the performance of the Upanayanam will not '’perato as a 
l5ar to an adoption if both tlu- adopter and the adoptee belong to 


(f) Viritinia \ H'lvuni'iiittt. 11 M 459. 
lliiran Chun(fer v Ifiirm RIoUiin, e C. 41 
on RTorun v Bntnj, Siiili Sji. Ko 122- 
ri-) r.iiUi Silwii V null S'lmh. (1902) 
I’.R G7 , V'lTitijija V Ihniumnnta. 14 M 
4.59 

(i/'i Virui/i/'i V lliiiiiiiiiaiilii. 11 AT. 459; 
llaraii Cliinidtr v. Jlitrro Miihun, 8 O. 41. 
( r) Veiikula v. Suhhadra. 7 M 518. 

(?/) Vaiiidnimla v. Apim, 9 M. 44 
(I-’Bl; Suuilrnbai v. Ouniatli. .56 B 298= 
1922 n :i!iH :n Bc-.m L.n. 802 . 

(3) Vay'ulinada v. .Ajrpv, 9 M 44 

(F.B.) 

(n) Appayya v. Veiiyu, 15 M.I.J 311. 
(Ij) Chvttan v. Itamchand, (190-1) I».R. 

86 

(c) Knlnppn V .Shirnpptt, 1938 B 132-= 
39 Bom. L.R. 1282; Laluhniappa v. Rama- 


!(!. 12 I’oiu. ir.CH. 361. 

(ff) Gaiiun Snhtti v Leklntn Siii-iih, 9 

(f) UnlJobiikaiil v. /Cis/ip.-ip.-r-i'. 6 S D. 
219. Ram Ktihorr v. Hhonbiiii Moyia, 
.ISVn SD AR 29 
IS) Viraratihava v. Riimahnaa, 9 Al. 148; 
Vtrhtiriunw.i v. Subbayyav, 1.9 M. 128 
f«/) CJiamlresJivrar v. BLi/icshwar, 5 P. 
777 1927 1». 61 8 P.jt I..T. 510. 

<h) Gawiti Salmi v. Lrkhrn} Singh, E 
A 2.53. Jhunka v. Nathii. 33 A. 203 .-11 
AL.J. 293-18 I.C. 060; Virarar/Iiavtt V. 
Rnmnlivga. 9 M. 148; MakiinU v. Jagan- 
Kath, 2 P. 469- -1923 P. 423 _1 Pat. L.T. 427; 
ChandTeshwar v. Bishes/iieai , 5 P. 777-= 
1927 P. Gl— 8 P.L.T. 510 ; Papamma v. 
Appa Rail, 16 M. 384 
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the same golra.^'> As regards the periormance ot inarrir.^e to 
the adoptee in tlie natural family, there is, with ilie exception of 
the Bombay High Court,'*' a consensus of judicial i, iL a lUat it 
will operate to disqualify a person liom being adopt«-tl even though 
the parties are Sudras.*''> But the Bombay High w* takes the 
view that there can bo a \alid adoption in any c«>i'. nurlt\ of a 
married man even with children,'" anti that the adoption ■>! a 
married Brahmin, even whi n he belong- lo -i golra di‘K‘rpnt from 
that of the adopter, is perb ^tl> vahd.""' Wr n a tieison ha ■ •ng 
wife and son is adopted, the .id'nitee ivisses to the aduplivi* 

family and loses his gotra in the nati r. ! lanidy. whilt the son borr 
before the adoption still remains -i meniher of his natural family 
retaining his interest therein.'") But }>oth the wifi i:'' the adop- 
tee,"" and his son born after tin* adoption, though conceived 
before it, pa.s.s with the adoptee to Jlie adopt ive faniily/°’ That 
High Court further holds that the adoptee may even be older than 

the adopter, h*) 

144. Formalities of adoption. — Vasishta's te.xl enjoining lln- 
giving of notice to tlio King and the .ussenibling of iviiisnii'u for 
making the adoption docs not lay down a legal requi-iie for the 
validity of the adoption, but only indicates llit dosirab’lily of pdb- 
licily as regards such an important act as that, so that there may 
be no doubt in future in respect thereof. But i is well settled 
that the physical act of giving and taking the boy is absolutely 
necessary to constitute an adoption, and the same being the opera- 
tive and the most essentia] part of the ceremony transferrin.g the 
boy from one family into another. '<») it cannot be delegated"'' or 

J87 192-J B. ai'l-iiC Boil Mt 
MhuUnlwi V V.Uiolxi 7 I.. irff{ App. 
XXVI 

(»•) Snila^hiv \ Ji-u: lll«r<-thw<tr. II 
Bom Hl’R. 190; liliurrna v It.irril:ii-,huti, 
10 B SO 

in) Kalwi-tlJ Ti'LviiKippt v Soiiinpija 
Tn»iia'ic;nrrfo 33 B I C SOU 11 Bom. 

LR 797. 

10 ) Fakiri,niM v Fi.'friiiipp'f. AS B. 547 . 
10 I C CM -20 Bom. I, R 703 
(p) Bfilnbai v Mat 48 B. 387^1921 
B. 349 26 Bi-m. I. R 232: Oopiil v Vixliint. 
23 n. 2.10. 

(qi Shnsliini.tti V. Kris/ina, 0 C. 381 
I I A ?50 fP O I ; Rahiiatwijakntnma v. 
Mvaar Saitu 13 M 2M; CoumclflMVor v. 
Dorosmii, 11 M 5 (FR.) KrislnM 

V. Brojn, 2.1 C W N 403 1921 C. 

617: Birrsv'ttr v. Anlhn Chander, 19 C 
452-19 lA. 101 (I’.e.), Balak Ram v. 

Wimini. 11 Lull. 501 1930 L. 579 ; Haridoh 

V. ManTnatkii. 1936 C, l“-4l C.W.N. 322. 

(rl Bashetiaptfa ShioUngappa, 10 
Bom. ilCR. 268. 

19 


(I) Vnaraaliai'a v RnmnliTiyo, 9 M 
118: Bid liai'ijadhiir Tilak v 5hrinto.it 
Pttviht, 39 B. 441 13 A T...1. .570- 17 Bom. 

l,R. 527 19 C.WN. 729 -29 M.I.J. 34 
-42 I A ].3.'.-1915 MW.N. 454-2 LW. 661 
■1913 P.C. 7. Kniniiiina v Saoraiina, lsn;i 
M.W.N. 149 66 M.L.J. 37 -1931 M. 48 -'39 
LW. 68. 

(j) Manikhai v. Gokuldas, 49 B. 520-: 
27 Bom. LK. 814.. 192.5 B. 363 ; Balabai v 
Maliadu, 48 B. 387 1924 B. 319- 26 Bow. 
LR. 222. 

(k) Somaxekhara v. Mahadeva, 53 M. 
297 31 LW. 476- 09 M.L.J. 151-1930 M. 
496 .nlld. In 43 L W. 105- ’936 P.C. 18 -40 
r.W.N. 243 38 Boin. L.R. 317--70 M.LJ. 
159 19.56 A.L J. 96- 19.36 M.W.N. 21; Him 
V. Ilardat. 68 I C. 763-1923 L 26; Lmgay- 
ya V Chengulmnmal, 48 M. 407-.20 LW. 
959 17 M.LJ. 776-1925 M.W.N. 268-1025 
M. 272; Diinwdarji v. Collector of Banda, 
7 A L.J. 927—7 I.C. 418 : Jhiinka v. NaUiu, 
35 A. 263-18 I.C. 960-11 A.L.J. 293. 

(l) Dharma v. Ratnknshna, 10 B. 80; 
Manikbai v. Cokiildas, 49 B. 520=1925 B. 
363 -39 L.W. 68; Batabai v. Mahadv. 48 B 
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dispensed with even in the case of Sudras.'** Even die doctrine 
of /actum valet is unavailable to cure its absence. A mere dec- 
laration by the adoptive father is not sufficient to create a valid 
adoption, nor oven the mere execution of a formal registered 
deed of adoption. But if the discretion to give the Ijoy in adop- 
tion has been exercised by the proper persons and thoie has been 
an agreement to give the boy in adoption by his natural parents, 
there is nothing to prevent the physical giving of the boy being 
delegated to another.*"’) But the act of giving and taking can- 
not be done by the .same individual as when a re-mamed widow 
gives her boy by the first husband to her second hu.sband.*-') 

145. Datta Homani. — Even the Datta Homam which is the 
service of the burning of clarified butter offered as sacrifice by 
way of religious propitiation or oblation v/ith the object of effect- 
ing a change in the gotra of tire boy is held by some of the deci- 
sions to be a matter of unessential ceremonial, and the authorities, 
both ancient and modern, are not in accord on the pt)irit whether 
Datta Homam is a legal as well as a religious requisite.*'’) In 
Bombay it is held to be absolutely necos.sary for the validity of an 
adoption, *=' while the view taken by Ihi' Lahore High Court and 
the earlier decisions of the Madras High Court is that the jion-pcr- 
formance of the Datta Homam even amongst the Brahmins is not 
fatal to its validity.*") But the later dccision.s of the Madras 
High Court treated the earlier case.s as of little authority.**’) The 
Calcutta High Court holds the view that the Datta Homam i.s 
absolutely necessary in the three .superior classes*"' while the 
Allahabad High Court inclines to llie view that it is not ncces- 


(s) Shoihinath v. KrUhna, 6 C. 381. 7 
I.A. 2sa (r.C.) ; Kishori Lai v. Jotculi. 108 
I.C. OH; indramoni v. Behan Lul, 5 C. 770 
.7 I.A. 24 (P.C.): Ki/ppwsawi v. Ven- 
kalalakshmi, 31 I.C. SSS ^19t.'> M.W.N 9G8; 
Biresioar v. Ardha Chandcr, 19 C. 492- 19 
I.A. 101. (P.C.) 

<t) Mareyya v. Ramalaki'hmi, -11 M. 2C0 
-39 MLJ. 495-1920 M.WN. 708 . 12 L.W. 
618-1921 M. 331; Soni Bai v. Dlumraj, 
56 1C. 620. 

(u) IsUwuri Prasad v. Bai Harl Prasad, 
H P. 506 -.1927 P. 145-8 P.L.T. 34; Basheti- 
appa V. Shivltnyappa, 10 Boin. H.C.R. 268. 

U’l Shidappa v. Sanlaira, 77 IC. 477— 
1923 B. 302; Slioshinolh Gh04e v. KrUUna 
Sunden, 6 C. 381-7 l.A. 250 {P.C.); 

Viswanatli v. Balibai, 55 B. 103--32 Bom. 
L.H. 1385-1931 B. 105; Mf. Mandit V. 
Phool Chond. 2 C.W.N. 154; Dhopaboi V. 
Champalal, 1 Bom. I..R. 812. 

(to) Sham Singh v. Santabai, 25 B. 551 
-3 Bom. L.R. 89; Mt. Chatibai v. SHrimati 
Kundibai. 88 I.C. 573-1925 S. 223; 
r.nJeahmibai v. Ratnchandra, 22 B. 590; Mt. 


Chiim.ihiii V. OiriU.dri, 19:51 N 1-16 N.L. 
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,.t) Fakirapim, v. .SuvUreion, 62 I.C 318 
23 Bom. LK. 482-1921 B. 1 (F.B.). 

(1/1 Dal Clangiidlirir TiUik v. Sfiriiiivas 
Pandit, 39 B. 441 -2 L.W. 611-1915 P.C. 7. 

13 A-BJ. 570 17 Ecmi. L.R. 527- 19 C.W. 
N. 729 29 M.L J. 34- 42 l.A. 1.35 -1915 M. 
WJf. 454; See the conflict on Uiis ques- 
tion between Sontrooyun v. Sabitra, 2 
Knapp. 287 - 5 W.R. P.C. lOU saying Uiat 
religious ceiern'inies. are not necessary 
and Shuiinalh v. Krishna, 6 C. 381.^7 l.A. 
?50 saying Ui.’it such ceremonies are es- 
srr.lial. 

(z) Govind Prasad v. Kindobai. 49 B. 
515- 1925 B. 289 - 27 Bom. L.R. 363. 

(a) Dayaram v. Ilatisraj, 1930 L. 115 ; 
Singamma v. V enkatacharlu, 4 M.H.C.R. 
165; Shankaran v. Kesavan, 15 M. 6; 
Citandra Mala v. Mnkta Mala, 6 M. 20. 

(b) Venkata v. Subhadru, 7 M. 548; 
Sttbbarapar v. Siibbammal, 21 M. 497. 

(c) Lachman v. Mohun, 16 Suth. 179 
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sary. But it is nov/ settled that among Sudras no ceremonies 
are necessary to render an adoption ^-alid in addilion to giving and 
taking the child in adoption/®' and that even amu, -•t Mie twice 
born, the Datta Homam is unnecessary if hotli the adopter and the 
adoptee belong to the same gotra.'f’ Ev'’ii ci a or.. - where Datta 
Homam is necessary, if Ih** secular aet of giving ai.d taking the 
boy has been complt'led, the Datta bhna.n nay be perforeicd 
lato*-,^"' and even by depoting anotliei perform tiie same/''> 
The ceremony of Pu1rc.-.hi -^ag «..r (be .sitlim; upon lh«‘ hoai dining 
the Datta Homam oei.-inony i : n.«i no -'ssar\ for the validity of 
an adoption even anior.g the regeneiali lasses/’' But if the use o- 
a pai’ticular ct'rem«aiy is ‘.o genei-al i’l the community in question, 
the absence of it inav bo a mornd r<ir «iiiploion in any particular 
doubiful case/^' 

146. Faclinn V'alet. — Tin* jiroptn .ipplication of Iho doctrine 
of fachmi vah't to case." of atirption mii.'-t be hi iifcd to cases in 
which there is neither want of authoiilv to gi>'o nor to accept ror 
imperative inlerdletion of adoption. In c-ase' .•» 'vhich the Saslra.-^ 
arc merely directory and not mandaloiv or only indicate pa*ti- 
cular per.sons as more eligible for adoption th.ai* others, 
the maxim may be usefully and propi'vly applied, if the moral 
lirecept or recoinmcndod preference bo disregarded Adoption 
under the Hindu I.,av being in the ralure of gilt, three main 
matters eon.stiiule its elements apart '’••om questions of form. Tlio 
capacity to give, the capacity to take and the capiic-ity to ho the sub- 
ject of adoption, seem to be matters essential to llie validity of the 
traasaction, and, as such, beyor-d the piovinee of the doctrine of 
jactum x^alet.<''> But the mere fact thiit a fransaclion is con- 
demned in hooks does not nece.ssarily prove it to bo void, and it 


on Atnin limn v. Mndhao Uao, C A. 276 
(el Indrnnioni v Bi'linri Lai, 5 C 770-- 
7 TA 2-1 iPC:i; Shoshinaih v. KiOhna 
SvvtU-ri, 6 C. .781 7 TA 2.-50 (P.C.); B.i! 
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7 .13 AT..J. .570- 17 Bom. LR .527-19 C. 
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C. W.N. 19-27 IC. 39. 

( 17 ) SpeUiaramamina v. Suryanarayana, 
49 M 969 -51 M.L J. 466^25 L.W. 183.:: 
1926 M. 1184; Indramont v. Behorl I^l, 5 
C 770-7 I A. 24 (P.C.): Suhbarayar v. 
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IS pi'rrurnicd .sfter the death of the natu- 
ral or .Hloptive father doc-s not Invalidate 
llic .niloplion. 

ih) lAikshmibai v Ramchnndra, 22 B. 
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397 5 MI. J 66; Siihhatayar v. Subbam- 
mrl, 21 M. 497. See .ilsn Ss. 96, 132 and 
114. 

(it Jlofctinrf Deb v. Sri Jt.ganvath, 2 
p 169 1923 P 123 -4 Pal. L.T. 427; 
Sheoktiarhai v. Jeoraj, 25 C.W.N 273; Go- 
vind Prasad v. Rindnbai, 49 B. 515; Astia 
V Niradi>, 20 C W N. 901 ; Shcoiotan v. 
RUirinnn. I Pat. L-J. 481. 

(j) Indromuni v. Behart Lai, S C 770 
tPC.l .ipprovlnK Sootnigan v. Subltia, 
2 Kn.ipp 2S7. 

del Lakfhwnppa v. Ramava, 12 Bom. 
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(I) Canga Sahai v. Lekhraj Singh, 9 A- 
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must be considered whether the condemnation is merely a moral 
one or a legal condemnation. But if the precept is a legal and 
a mandatory precept, the application of the doctrine can have no 
place as in the case of an adoption of an orphan^"^ or of a boy 
given or accepted by a woman having no aufhority,'"' though it 
is available on grounds of justice, equity and good conscience to 
cure violations of texts relating to the viodus operandi of adoption 
and not affecting the essence of the ceremony, as, for instance, 
where a stranger has been adopted in preference to a nearer rela- 
tion, or where the boy adopted was more than 5 year.s of ago,<'J^ 
or was the eldest son or an only son.*’’* or the boy was adopted by 
an vmchaste,<®J or an untonsured widow.^'^ or by a widow after 
paying money to the boy’s natural father.t"^ In other words, as 
was observed by Mahmood, J., of the Allahabad High Court in 
Ganga Sahai v. Lekhraj SinghM'> ‘‘In the case of adoption there 
are of course questions of foionalilies, ceremonies, preference in 
the matter of selection and other points which amount to moral 
and religious suggestions. Such matters, speaking generally, arc 
dealt with in the texts in a directory manner, relating to what I 
may call the mochm opernvdi of adux^tion. To such matler.s, which 
do not alTcct the c.ssenee of the adoption, the doctrlj'..' of jachim 
v(tU‘t would undoubtedly apply on general grounds of justice, 
equity, good conscience, and irrespective of the authority of any 
text in the Hindu Law itself.” 


147. Effect of adoption. — ^In contemplation of law an adopted 
child is begotten by the father who adopts him, or for or on behalf 
of whom he is adopted. The theory of adoption involves the 
principle of a complete severance of the child adopted from the 
family in which he is born, both in respect of his paternal and 
maternal lines, and his complete substitution into the adopter’s 
family as if he were born in it. In other words, the effect of 


<m) Sri Balusii v. Sri Ballon. 26 lA. 
11.1 .1 CWN 427-9 MI,J 67-1 Bom. 
LB. 226- 21 A. 460- 22 M. 398 (P.C.). 

(n) Dhnnraj v. Soni Bni, 52 Cnl 482 = 

27 ALJ. 27.1 27 Bom LR. 837 -52 I.A. 

231 1925 M.W.N. 692 -30 C-W-N. 601-49 

MLJ 17.1 192.1 P.C. 118, VuilJiilmpnw V. 
Natpsa, .17 M. .129 23 M L..T. 189 15 I.C. 
299 1912 M.WN. 1127; Mareyya v Rama- 

lukshmi, 44 M 260-12 L.W. 613 -1921 M. 
S31- .19 ML.J. 495 ; 1920 M.W.N. 708; 
fSashuliayim v. Sliivlingappa, 10 Bom. HC. 

n 268 . 

(o) Ranf/ulmi v. Bliagirathihai, 2 B. 377; 
haratian Bahajl v. Nana ATanofiar, 1 Bom. 
If.C R (A.C.) 15.1. 

(p) Wooma Dace v. Gokoolanund, 3 C. 
r.87. 

(q) Canga Sahai v. Lekhraj Singh, 9 A. 


(r) Sri Balusu v. Sri Bahisu, 26 1 A. 
113 21 A 460 22 M 308 3 C W.N. 427- 
9 MLJ 67-1 Bom. LR. 226 (P.C.). 

f-t) Bn.srunt v. Mallappii, 45 B. 4.19-=23 
Bnm. LR. 1400- 1921 B. 301 (11; See 

i-ontra In Sayamalal v. Savdamini, 5 Beng. 

L. R. .162 .'iiid Dnyoba v. Rudhnbai, (1894) 

Fj. sa, 

(t) Ravji V. lAikshjnibai, 11 B. 381. 

(ii) Mvrniiapim v. Nagappa, 29 M. 161 
- 16 M L .7. 22; Sitaram v. Ifarihar, 35 B. 
169 8 I.C. 625 12 Bom. L.R. 910. 

(r) Nagindas v. Barhoo, 40 B. 270-14 
ALJ. 185-18 Bom. L.R. 172--20 C W.N. 
702 - 30 M.LJ. 193 -43 I.A. 56-(1916) 1 

M. W.N. 258- 3 L.W. 259-1915 P.C. 41 ; 
Pratap Singh v. AgarslngU, 46 I.A. 9-43 
B. 778 24 Bom. L.R. 496 - 24 C.W N. 57; 
Advi V. Fakirappa, 42 B. 547 —20 Bom. L, 
R. 703. 
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adoption is to cut off all connection with the natural family in 
respect of the gotra, the riktha or wealth nr heritage, pinda or 
funeral oblation, and Swadha or Sraddha etc. f ' - an ’ ;o iransplaat 
him in the adoptive family <>•' and the adoptee s status in the adop- 
tive family cannot be altered by the adopter by any deed 
or instrument cancellinR the adoption. <v) The adopted son 
has in his new family piccisely the same ri«hfs as a natural son, 
except when there is a question ol comp- liiion between the natural 
and the adopted son.f^' In conlemplafinii of la v. the adopted child 
is the continuation of I'j.s adori'tive ir.f'ie.''s lim* exactly as an aurasa 
son with no hiatus in the contiuiuu (u? line <"> The funda- 
mental idea is that flio bny ;4ivon in edoption gives iip the natural 
family and everything connocl*'d with it and becomes new born 
in the family of his adoptive fniher :>s to be ciiudifif'd to provide 
efficaciously the offerings ol which lli • dead have m-ed, Ijy first 
dying in the family of his birth oul .if which lie is given and in 
which his offerings ivill be no longer I'fficacious ..r desired/'’' The 
fiction of adoption operating as civil death in tic' natural family and 
new birth in the adoptive family has boon exi ended both way;; to 
the extent that the adopted .son is to uo treated as having been 
born from his birth in the adoptive family and . « having never boon 
born in the natural familv. But in neither way can the fiction be 
literally applied. If th<' Upanagannm is ppi fonv.eo in the natural 
family, it is not annulled on account of the adoption. Nor 
does the adoption obliterate the tic of blood, and ihe disabilities 
again.st adoption and marriagi' in the boy’.s natural family still con- 
tinue in spite of the adoption '<■' BesUh's. the i.ssuo born to the 
adopted person before adoption in case where the adri])tioii of a 
married person is valid, remain in the natural family and do not 
bncomo members of the adoptive family by the adoption,'*'' but 
i.ssuo horn to the adoptee after adoption, though conc-’ived before 
it. belong to the adoptive family. '*’' 


(w) Bnf Kexnrbn v. Shivstmujl. 1932 n 
fi54-31 Bom. L.R. 1332- 56 B. eiS-Mnnii. 
ix. 142. 

(*) Lnl Harifiar v. Bnjrnno, 41 C-IV K 
1126 -39 Bom. L.H. lOH -1037 P.C 242. 

(ij) B/uijOTlt V Basanta, 1936 C. 556-. 
63 C. 109S- 40 C.W.N. 1320: Ma Chit 5A 
V. Kt/aw Kminti, 1933 B. 12S 

(r) Kriahnamiirthi Ayyar v. KrWinn- 
mitrfhy Ayyar. 50 M .508-26 I.W 186- 
25 A.L.J. 945 29 Bom LB. 969.-31 
C.W.N. 910 .53 ML.J. 57 .-1927 M-W-N. 
467-54 I A. 248 1927 P.C. 1.39 : Ptiflmo- 
kumari v. Court nf ipards, 8 C. 302-^8 I. 
A. 229 P.C. ; Kali Komni Moznomdnr v. 
Vma Shunknr. 10 C. 232-10 I.A. 138 
(P.C.). 

(a) Pratapsing v. Agarsirtgji, 43 B. 778 
r:10 L.W. 339-1918 P.C. 192-17 


'■..’•J 21 Bom T.U 196-21 CWN .57 36 
ML J 5' I PC 10 I A 97 1919 Wr.W.N. 

ri3 

(III Ti-irnri RaqliiiraJ Chandra v Runt 
Snhhntira Kinimar. '' Luck 76 55 M L.J 
77.1-1928 PC. 87 5.5 I A. 139 -26 AL.T. 
609- .30 Bom LR 829 - .32 CWN. 1009. 

(.-1 Bni Kimrba v. Shivsaugji. .56 R 
ri9- 34 Rom LR. 13.32 1053 B 631; 
Moulin V tipper. (18.581 M.id. Dcci«.fon5. 
P. 117 : D.-ill.ik.i Chanel, iv-8; D.-ilLik.-i 
Mim.ims.5. vl-lO 

(ri) Bai Knsnrhn V. Shivsangji, 19.32 IJ. 
r;il .34 Bom. LH. 1.332- 56 B 619; Kol- 
yavda V .Sninfipi’n. 33 B. 6P9-11 Bom. L. 
H. 797; Sco .i1mi S. 143 

fel Adri v Fakiraprya. 42 B. 547--M6 
1C 641 20 Rom LR 703 
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148. Rights in the natural family. — ^The effect of adoption be- 
ing as described in the previous section, the adoptee must noces- 
.sarily forfeit all his future rights of inheritance in his natural 
family both ear parte patema and ex jmrte inatema, and, nice 
‘•'ersa, all his relations in the natural family,^"' can no longer be 
his heirs, unless they happen to be his heirs even if he were 
actually born in the adoptive family or he has been adopted in the 
dvyamushyayana form. But properties which have already bc- 
cojne vested in him before adoption as an absolute owner, either 
as the sole surviving coparcener, or by inheritance, ^ or by 
partition in his natural family, are not forfeited by the adoption 
and the adopted boy continues to hold them even in his new family. 
The text of Manu that the adopted boy should not take with him 
the wealth (Riktha) of his begetter is explained as applying only to 
the rights which may come to him in future if he remain.s un- 
adopted and not to the rights which have already accrued to him 
as an ah.solute owner. But the Bc)mbay High Court interprets the 
text a.s referring ul.so to the right which have already become vest- 
ed in the adopted boy prior to his adoption but confines “the wealth 
of the begetter” in Manu’s text to mean the fatnily pronerty in hi.s 
hands, and in this view, while holding that properl ie.s vestetl in him 
either as heir to hi.s natural father or as the sole surviving 
coparcener''' would be lost to him as if ho wore dead on the dale 
of adoption (Ibid), it holds that properties v'ostcd in him other- 
wise than as above, either as self-acquired or inherited from his 
maternal grandfather, or properties obtained on partition are still 
retainable by him even after adoption with the relations in the adop- 
tive family as hi.s heirs. But if the adoptee and the adopter were 
near relations even behire the adoption, the adoptee and his rela- 
tion in the natural family may still retain the mutual rights of 
inheritance as when a person adopts his own brother’s son. The 
conflict between the view of the Bombay High Court and the view 
of the High Coui ts of Calcutta and Madras has been well brought 
out and the reason for preferring the latter view clearly explained 


(f) nhavsaheb v 25 Bom 

J.R. 81.1 W23 B 471. 

(g) Wliith(iy7/a v. Min^kshi. 25 M. .134; 
Tewarl 7t tigh urn j ChnnUra v. Rani Stibho- 
dra Kjiroeor, 3 Lurk. 76-5.S M.L.J. 778 - 
1928 P.C 87 55 T A. 139- 26 A.L.J. C09 - 
30 Bom. I.U 829 -32 C.W.N. 1009. 

on Vnd—Miithainja v. Mmnkxlii, 25 M. 
394. 

(i) Venkata Rarasimha v. Rangayya, 
29 M. 437- 16 M.L.J. 178. But see contra 
in Bai Kesarhai v. SMvxangii, 56 B. 619-^ 
34 Bom. L.R. 1332=1932 B. 654. 

(P Shyamcharan Chattopadhyaya y. 


Sricharan, SB C 11.15-1929 C. .1.17 .1.1 C. 
IV N. -.53. 

(k) Rnliii Rain v Sodhan. 119.10) L. 470 
O) DallntTPya v. Covind, 40 B. 429-- 
18 Bom. L.R. 258 34 I.C. 423 followed in 
Rat Kesarbai v. Shivsangji, 1932 B. 654-t 
34 Bom. L.R. 1332- 56 B. 619. 

(m) Idahableahwar v. Subramanya, 25 
Bom. L.R. 274 - 47 B. 542-1923 B. 297; 
See alM> Manikbai v. Gokuldas, 49 B. 
520=1925 B. 363= 27 Bom. L.R. 814; Bat 
Kesarbai v. Shlvuangjl, 5G B. 619-:34 
Bom. L.R. 1332--1932 B. 654. 
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in the following extracts from the decision of the Calcutta High 
Court in Shyamacharan Challopadhyaya v. Srichuran 'J>: — 

"It is difficult to imaKinc how a person, by reahou ol h: ^ adopted 

subsequent to his father's death, can lx- depiived ol propc!(\. whith at the 
time ol his adoption, was his Ii is Uj be noliccd that o 13.,inb..\ liij'li 

Court, in the year 1922, held tb.il .i peison poveiiuMl by il. .litaksh,.-.! Jaw 
does nol, on his adoption, los,i* the shaie which he has alie.idy obiaiiiod on 
partition from his natural father and In others m hi* iainily of hirlli. Sec 
Mahnhleshwar Narayana Bluit Devtc v. Stibui.uo. ja Sluoi'im and 

the same Court in the ca.e o. Mumvkh.d v Gi>l.ul‘li< Rnnicbis 
held that the adoption of „ mairii»i Hindu in.; solo . wiier of ancestral pro- 
perty arquired by survivorship -in the deotri ..f h.- f.illw r, does nut di prive 
his daughter of her right of inlui itaai'c to that piopeily. It was pointed 
out in that case by Sir Norman M.iclood. Chu I .lir-in-e, tli.it, by hi-, aiiooimn, 
Ranidas lost all rights of inhei it.mu in hi rauiial family, as if he h.d 
died, but it was quite unncccssarv to add a luilhei lielion, vu , as iL he had 
novel- been born in the hiiiuly. Il is difficult -o recui.eilc the ease of Malir - 
bleshicur Narayan Bhatt Df‘Vte‘”> with (h< hioad view t.iKen in the lase of 
Datintmya Hukhamm Devli.u*) In the case ol Sit Riij ' \ cnkiit<t t\iiiii>iiii,lia 

Api>u Uoio v. Hajah Rangayyn App'i Koir. 'd (he i- .'irncu Judges follov.ed 
the decision of the Caicntt.i High Court in Behan JaiI Laha'a caw,'''' .mil 
after exuniiiiiiig the texts of Hindu Law. held ll-.at tlie .ulo^.lion jiili> Miulher 
family, ol the only surviving membev of a joint LuniK, in whom ibe l.iinily 
e.slale vested solely and absolutely, does not in l.iw ojs'i.ile to -live; t him oL 
his rights in such cstaic. 


The authors of "Dattaka Munangsha '* .'iid ‘’Dallaka Chandrika" cite the 
text ol Mnnu and explain the same by slating that lioni the very ict ol ;;iviag 
(ill adoption), the uxlinetion of the givei's son's propi tehiiy right lu the 
giver’s property and the extinction of the giver’s yotm- take place With 
regard to these texts, we agree witli the observations of the leaiuvd Judg.-.s 
of the Madras High Court in the case ol Venkata Warnsiiit/i« ^.ppn U'lwA^) 
The learned Judges said: — " We do not think that there is anyihu"' in iheL" 
passages which necessarily carries with il the idea that the adopted son is 
divested of properly wliieh is his own absolutely at the time of adoption. 
The more cuircct view seems to be that by the adoption the filial relationship, 
as the author of the Chandrika says, is extinguished in one Icir.iily and .s 
created in the other family, and that, thereafter, the person adopted cannot 
claim or take any property in his ii.ilural family by virtue of tliv extinguish- 
ed filial relationship therein. The fact that, under Dayabhaga law in force 
ill Bengal, u son has no vested coparcenary interest with bis lather in ances- 
tral properly and that his interest in the ancestral property of the father oniy 
acci-ucs on the father's death rather favours the view that Mim.ing.shn, when 
adopting the interpretation of the Chandrika, had in mind the loss of rights 
that might accrue after the date of adoption rather th.in lights to propel ty 
which had already vested.” 


(j) See p. iriO loot note Ij). 

(n) 47 B. 541! -23 Bom. L.B. 274=^1923 
B. 297. 

(o) 49 B. 520—27 Bom. L.K. 814.=1025 B. 
363. 


(PJ to B. V29 -IS Bom LR 258.:c31 I.C 
123. 

(II) 29 M. 1J7- 16 M.IiJ. 178. 

ID tl89Gj 1 C'.W.N. 121. 

(D 29 M. 437. 149--16 M.L.J. 178. 
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149. Liabilities in his natural family. — In the same way as he 
loses all his rights in his natui'al family, the adopted son is dis- 
charged also from those obligations such as family debts for which 
he would have been liable as a member of his natural family. Thus 
the personal obligation to maintain the aged parents cannot be en- 
forced by the natural parents after they have given their son away 
in adoption. But in respect of properly which has become vested 
in him prior to adoption cither by inheritance or as the sole surviv- 
ing coparcener and which he carries to his new family he would 
bo liable for those obligations which arc incidental to the posses- 
sion thereof, such as the maintenance of dependent members, 
discharge of binding debt.'i, etc., with which the said property can 
be said, in a sense, to have remained burdened in his hands prior 
to his adoption. 

150. Rights in tlic adoptive family. — ^An adopted son occupies 
the same position and has the .same rights and privileges in the 
family of the adopter as the aurasa son, e.xccpt in a few specified 
instances which have been clearly and carefully noted and defined 
by the writers on the subject of adoption. Those instances 
relate to the marriage of the adoptee and to competition between 
an adopted .son and an aurasa .sou subsetiuenlly borti to the adop- 
tive father. But his rights arc never higher than those of the 
aurasa son and he cannot impeach an alienation by the adoptive 
father made prior to adoption when he was Uie sole owner of the 
property nor can he claim that his adoption implies a contract 
by his adoptive father not to gift or will away his self-acquired 
property in consideration of his receiving the boy in adoption. 
The argument based on such an implied contract is a novel one, 
and, if countenanced, would result in placing an aurasa son in an 
infei'ior jjosition to that of the adojitcd son. But an adopter may 
deprive himself of his absolute rights over his own property by an 
exprc.s!: agreement that he will not deal with his property to the 
detriment of the adopted son. The adopted son is in the same 
position as an aurasa son except in a few matters where the aurasa 
son is placed in a more favourable position, and he can inherit 


(f) PranvulUihh v. Dcocristin, 1824 Bom. 
S.R. 4. 

fw) Per Milter J. in Vma Shunkur v. 
Knii Komul, 6 C. 239 approved in Naain- 
tlas V Rachao, 40 B. 270=^3 L.W. 239-1915 
P.C. 41-14 AL.J. 185-18 Bom. L.H. 172 
-20 C.W.N. 702-30 M.L.J. 193.=43 LA. 56 
(1916) 1 M.W.N. 258; Kali Komul Mo;:oom. 
dar V. Vma Shunkur, 10 C. 232=10 I A. 
138 (P.C.). 

(o) Nagindaa v. Bachoo, 40 B. 270=14 
A.t..J. 185=18 Bom. L.R. 172=20 C.W.N. 
702=30 M.L.J. 193=43 I.A. 56 (1916) 1 


W.N 258^3 L.W. 259=1915 P.C. 41. 

(w) Bri] Kaj Saran v. Alliance Bank, 
1936 L. 946 -17 L. 686. 

(x) Venkata Surya v. Court of Wards, 
22 M. 383 . 9 M.L.J. Sup. 1=26 I.A. 83 
(PC.); Subba v. Doraisami, 17 ML.J. 269 

-30 M. 369, Sec also filiupendra v. Ama- 
rcndni, 43 I A. 12-43 C. 432=18 Bom. L. 
R. 347=20 C.W.N. 169; Asita Mohan V. 
tiiTOde, 47 I.A. 140-24 C.W.N. 794. 

(y) Surendro Keshub Roy v. Doorga- 
soondery, 19 C. 513=19 I.A. 108 (P.C.). 

(z) See Ss. 153 and 155. 
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both lineally and collaterally in his adoptive family. On a Parti- 
tion between the aurasa son of one deceased brother and the adopt- 
ed son of another deceased brother of a Hindu joi: fenily, the 
adopted son shares equally with Ihe aurasa son. 

151. Rights of inheritance.— An adopted .sor, . ontiUcd io 
inherit both lineally <«■ and collaterally n*) and cx paHe 
maierna as well a.K px parte putprna. <•" m hJe; adoptive family. 
An adopted son of a daugh. er shares with llio natural son 

of another daughter in t:,,. cslale .f matenial grandfather. 

As the law at prc.sent stands an :id«^j.ie.! 1m, - ,s entitled to succeed 
to all his adoptive father’s relation.e, wli. ther related through males 
or through females. 


152. Succession ox parte maierna — ^WI kmc the auopter has 
one wife, the adopted .son would 1.e i-ntitled to siieceed to her 


.stridhana as well as !<» her rela(i(*ns even thoneli the adoption is 
made against her will or oven after her death *' What «‘xactly 
will be the position in the case of an adopliou bj a w'dowei who 
had had several wive;, who were all dead at the time of the adop- 
tion and whether the adopted s»>n will become the son of all those 
wives or only of the wifti who died la.st, and nhothcr in the case 
of an adoption made by a bachelor who .suKscqucntly marries a 
number of wives, the adopted son is to be deemed t be the .sv>n of 
one or all or which of tho.se wives are intorc.sting questions which 
have not been decided .so far. But owng to the obvioii.s diflicuUy in 
answering such que.stions by giving an adoptive mother to the 
adopted boy, the simplest .solution will be to bold that if the adc^pter 
has no wife at the time of the adoption the adopt'd boy cannot 
have an adoptive mother. In thi.s view the rocenl decision of the 
Madras High Court in Sountharapandian v. Perinveern affirm- 
ing an earlier ruling in Sundaramma v. VenUalasnhlm Ayyar is, 
it is submitted, not acceptable. But when there are more than one 
wife to the adopter and one of them is as.sociated with him during 
the adoption, it is only that wife who joins in the adoption that 


See p. 1,S2, loot nolo (r). 

Co) MokunUo v. Bykunt. S C 2S9. 

(b) PaAmakumari v. Court of Words. 8 
C. 302- 8 r.A. 229 (P.C.). 

(c) Sonniliarajiandian v. Periaveeru, 65 
ML.J. .58-1933 W.WN. 1061 -56 M. 759 

-38 I..W. 45-19.33 M. 5.50 (F.B); Xoli 
KomnI ATozoomAar v. ICmo Shnnkur, 10 
C. 232-10 I.A. 138 (P.C.) : Sham Kwr v. 
Gaya Din. 1 A. 225 CF.B.): Surjokant v. 
Mohpsh ChtinAcr, 9 C. 70. 

(rf) Kali Komul Mozoomdar v. Uma 
Shunkvr. 10 C. 232-10 I A. 138 CP.C.). 

(e) Surjokant v. Mohesh Chunder, 9 C. 
70. 


(/) PiuWo Ktimnree v. Jvgaut Kishore, 
5 C 615 .npprovod 'fi PuAmakumari v. 
Court of WerAs. 8 C 302 8 I.A. 229 P.C : 
ChawArezhu'nr v. Bhhcshvmr, 5 P. 777— 
1927 P 61 8 PL.T 510. 

(ij) Sundaramma v. Venkatazubba Ay- 
yar, 49 M 941- 1020 M.W N 778--‘5l M.L. 
J. 545-1926 M. 1203: Shorn Knar v Gaya 
Din. 1 A. 255 (F B ) ; Sountharapandian 
V. Prriai'ppru. 38 L W. 45 -19.3.3 M.W.N. 
1061-63 MLJ. 58z 56 M. 759=^=1933 M. 5S0 
CF-B.) 

(h) 38 LW 4.5- 56 M. 759-1933 M. 550 
=1933 MW.M. 1061-=65 M.L.J. 58 (F.B.). 

(i) 49 M. 941-51 ML.J. 545=1926 M. 
1203=1926 MWN. 778. 
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steps into the position of the mother to the adopted boy giving him 
the right of inheritance both to herself and to her relatives, 
and the other wives of the adopter take the position of step- 
mothers to the adopted boy. Where a person dies leaving two or 
more widows with authority to adopt and all of them concurrently 
make the adoption, the act of adoption should be deemed to have 
been made by the .senior widow only and to henself as mother, 
even though all the widows have concurred in making the adop- 
tion. In such a case the adoption is not invalid, only the junior 
widows would be in the position of step-mothers to the adoptee, t*') 
If authority has been given to only one of several widows and she 
makes the adoption, she alone will be deemed to be the adoptive 
mother. 

153. Competition with atirasa son. — As no adoption can take 
place so long as there is an aurasa son, the question of competition 
between an adopted son and an aurasa son of the same father can 
arise only when an aurasa son is born subsequent to an adoption. 
As against an after-born aurasa son, the adopted son occupies an 
inferior position. In the case of succession to an impartible 
estate, the aurasa son, though younger than the adopted son, ex- 
cludes him, and as regards performance of religious ceremonies, 
the aurasa son naturally takes precedence, the reason being that 
the adopted son is only a substitute for an aura.sa son and when 
the latter comes into existence he excludes the substitute. On 
partition, the aurasa son gels a lai'ger share than the adopted son 
owing to this ceremonial superiority. As regards the shares to be 
taken by an adopted son in competition with an after-born aurasa 
son, according to Vasishta ho must take a fourth share while ac- 
cording to Devala he must take a third. Devala’s text is followed 
by the Bengal School while Vasishta’s text is adopted 
by the Mitaksbara though the same is interpreted differ- 
ently in different provinces. Thus while the Bengal 
School gives him according to the text of Devala 1/3 
of the father’s estate, he gets 1/5 of the estate in Bom- 
bay and Madras, f") and 1/4 in Benares. To this rule there 

(j) JVarasimha v. ParthasaTathv 37 M. 757 -1028 M.W.N. 53. 

199 = 26 M.LJ. 411--23 I.C. 166=12 A.t>J. (I) Annapumi v. Forbes. 2.3 M. 1=9 
315 -16 Bom. T.R. 328-- 18 C.W.N. 5.54-1914 MLJ 209=21 I.A. 246. 

M.W.N.. 299 -41 I A. 51 (P.C.); An- (m) Hamasami v. Siindaralingasami. 17 

napurni v. Forbes, 23 M. 1=9 M. M. 422. 

LJ. 209=21 Z.A. 246 (P.C.); Vyan- (n) Giriapa v. Kingapa. 17 B. 100; 

kairav v. Jayavantrav, 4 Bom. H.C. Balakrishnayya v. Venkata, 43 M. 398= 
R. 191; Dattatraya v. Gangabai, 46 B. 541 38 M.L.J. 86=1920 M.W.N. 272=11 L.W. 

=24 Bom. L.R. 69; Radha Prasad v. Ranee 379=55 I C. 371; Ayyavu v. ItUadatehi, 1 
Moni, 33 C. 947=10 C.W.N. 695; Kail M. H.C.R. 45; Tttkaram v. Ramchandra, 
Komtil Mosoomdar v. Uma Shunleur, 10 49 B. 672=1925 B. 425=27 Bom. 

C. 232=10 I.A. 138; Sham Kuar v. Gaya h.R 921 ; Ananikachari v. Krishrutsvamt. 
Din. 1 A. 355. 46 I..W. 568 (up-holding cqu.il division In 

(fc) Tlrtmengalatn v. Butehavi/a, 52 M. the particular circumstances of the case). 
M3-5M T..W. 727=1929 M 11=55 M.L.J. (o) See Ruicheb v. Chunilal, 16 B. 347 
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is an exception engrafted by the Madras and Bengal Schools in 
respect of Sudras amongst whom the adopted son and the aurasa 
son share the inheritance equally,‘P» But in tJm .'idopted 

son amongst the Sudras gets only his 1/5 and nollnng more. 

See S. 155. 

154. Rights of adopted and aurasa sons in llic lusc of collate- 
ral succession. — Although under Hindu tut adopted son g'*ts a 
lesser share in his ad(>pt''-e father's csiaU: as against th<? natural 
born son, so far as succi s:.ion to C( datrrals is ajneerned tiicy stand 
on an equal fooling and get equal -'i; ><■.•> ' So also in the case 
of successioii to the Stridhanam of a ./oman. the aurasa son of one 
of her co-wives and the adopted soji «jf antither co-wife share the 
property equally. 

155. Partition in the adoptho i'uniily. — (See S. 348) — On 
partition with his adoi>tive lathei. the share that an adopted son 
gets will be the same share as an aurasa son c;< is, but 'f au aurasa 
son has been subsequently born and i> ali\o at the tjrno of the 
partition, his share will bo 1 3 in Benai.s, 1 4 in Madjas and 
Bombay and 1 '2 in Bengal of what the aurasa son or the failier 
takes. Thus in a partition between tin adopted sou, an after-born 
aurasa son and their father, their respect t\o si'ates in Madras will 
be four shares for the father, four shares lor tlia aurasa t:en and 
one share for the adopted .son. But this iule is inaptdifJ'ble in 
a case of partition among collatcra as, lor instauci*, where the 
division is between the adopted son of one brf'tlier and the aurasa 
son of another brother in a joint family, in whicji case they 
share equally. So a].so among Sudras ir the Madras Presidency, 
the adopted and the aurasa son of the same person lakc equal 
shares. 

156. Bciiuiiciatioii by adopted son. -A boy once validly 
adopted gels fixed up in his adoptive family and cannot renounce 
his status as an adopted son and return to his i.alural family, though 


(p) PerrazH v. Subbarau<nl«, 4* M. 656-- 

a J'L.T. 1--48 I.A. 280 1021 M W.N 540 
-19 AL.J. 621 --22 Bom. LK. 920 -26 C. 
WN. 1 41 M.Ii.J. :i3- 14 LW. 270 -1022 

P.C. 71: ovemilinj* Uopalain v. Venkata- 
raohavula. 40 M 632-29 M.L.J. 710=31 I. 
C. 574; Asifa v. NiTode, 20 C.W.N. 901= 
35 I.C. 127 

(q) Tuharam v. Ramchandra, 49 B. 
672- 1925 B. 425 -27 Bom. 1..R. 921 

(r) Gangadhar v. Hira. 43 C. 944=20 
C.W.N. 489-34 I.C. 10; Krishnayya Boo v. 
Rajah ol Pittapiir. 51 M. 893=28 L.W. 422 
1928 M. 994 -55 M.L.J. 894; Raginiaa v. 
Baehoo. 40 B. 270-3 L.W. 259=1015 P.C. 


II II A.r.J. lh.'i 18 Horn LR. 172-20 
OWN 702 .lo MLJ. 193 13 I A 56- 
1 19161 1 M\V-N 2'« 

(s) V f.'irci, 43 C 914 -34 I. 

C JO 20 CWU. 489. 

(Ill SpC |i '■•■I. tool liotu U'). 

Ill JViig/Hflfi.'! V Barhoo. 40 B 270=3 
LW 253 I‘)l5 I’.C 41-- 14 A.LJ. 185 18 
Born LR. 172 20 C W N. 702- -.{0 M L.J. 
IVfl 13 I A riO (1916) 1 M.W.N. 258. 

(lU Perra-.u v Snbbarai/adu, 44 M. 656 
3 P.L.T 1 48 I A 280--1921 M.W.N. .540 
-19 A.I.J. 621 -22 Bom. L.R. 920---.26 C. 
W.N. 1-11 M L.J. 33=14 L.W. 270=1922 
P.C. 71. 
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he is at perfect liberty to give up his rights to inheritiuice in his 
now family/ in which case the next heir gets the inheritance. 


157. Succession to adopted son. — In the same way as an 
adopted son is entitled to succeed to his relations, both maternal 
and paternal in his adoptive family, those relations are in turn en- 
titled to succeed to him . But his relations in the natural family 
are not entitled to inherit to him since adoption operates as a 
complete severance of the boy given from his natural family. 
Hence even the natural brother cannot succeed to the adopted boy 
in his adoptive family. When a person having a plurality 
of wives makes an adoption, then it is only that wife who has been 
associated by the husband in the ceremony of adoption, even though 
she is the junior wife, that will be entitled to succeed to the adopt- 
ed son on his death to the exclusion of the other wives who have 
not been so associated. But this distinction has no place where 
the adoption is made by their husband without doing anything to 
indicate any preference in favour of any of the wives and in such 
a case all the wives are entitled to inherit to the adopted son 
and the senior wife cannot claim any preference though in the case 
of an impartible estate, the senior wife’s claim will prevail to the 
exclusion of the others. But where the adoption is made by one 
of the co-widows, tlxe widow adopting becomes the mother of the 
adopted boy and is entitled to inherit to his estate to the exclusion 
of the other co-widows who are relegated to the position of step- 
mothers to the adoptee. See also S. 152. 


158. Divesting of estate. — {See also Ss. 127 to 129). — On the 
valid adoption of a boy by a widow, the properly vesting in her 
cither as her husband’s heh’,^*’* or as the heir of her son dying issue- 
less and without leaving a widow, or as one of the widows of 
her deceased husband, or as the widow of a gotraja sapinda^^^ of 
the last male holder becomes at once divested and gets vested 
in the adopted son. This question of divestment will never arise 


(r) Mahailu v. Bayaji, 19 B. 239. 

(w) Lunkurit v. Birji, S7 C. 1322.-1931 
C. 219; Mnhadn v. Bayaji, 19 B. 239. 

lx) Kali Koinul Mozoomdar. v. Uma 
Shnnkur, 10 C. 232.=10 1 A. 138 IP.C.); 
Uattatraya v. Ganyabat, 46 B. 541-1922 B. 
321 -24 Bom. L.B. 69; Kadha Praaad v. 
Ranee Mani, 33 C. 947.^10 C.W.N. 895 
(F.B.); Annapnmi v. Forbes, 26 I.A. 246 
=23 M. 1=3 C.Vr.N. 730; Anandi v. Hari, 
33 B. 404=11 Bom. L.B. 641; Gunflapersad 
V. Bnjeasioaree, Ben. S.D.A. 1859 F. 1091. 

(y) Tewari Raghuraj Chandra v. Kant 
Subhadra, 3 Luck. 76-55 M.L.J. 778 .-1928 
P.C. 87=26 A. LJ. 609=30 Bom. L.R. 829= 
32 C.W.N. 1009=55 I.A. 139. 

( 2 ) Annapumi Nachlar v. Collector oj 


Tivnevclly, 18 M 277=5 ML.J. 121: 
CHnamani v. Prosanna, 23 C.W.N. 1038. 

la) For the valid exercise of the power 
to adopt, see Ss. 127 to 129. 

lb) Dhurni Das v. Shama Soondri, 3 M. 
I A. 229; Bamundoss v. Mt. Tarince. 7 M. 
I.A. 169. 

(c) Velianfci v. Venkata, 1 M. 174=4 I. 

A. 1 (P.C.); Ravji v. Lakshmibai, 11 B. 
381. 

(d) Narayannsami v. Mangammal, 28 

M. 315=15 M.L.J. 143; Rakhmdbai v. 
Radhabai, 5 Bom. H.C.A.C. 181 ; Mondakini 
V. Adinath, 18 C. 69 ; Gopal v. Vishnu, 23 

B. 250. 

(e) Ramchandra v. Mt. Yatnuni, 1936 

N. 65 (P.B.) 
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when Ihc adopter is the husband himself or the widow of a copar- 
cener because in such a case the adopted son merely steps m as 
a coparcener with another or others. The circumsf .oe tlmt the 
adopter is one of the co-widows is immaterial and their liusband’s 
'estate vesting in them jointly will become divester’ by the adop- 
tion, though the adoption i-j made by only one ol tiiem."' Bui 
if the estate has become vested by eiheiilancc in the adopt- 
ing widow after it wa.s inlierited by hci sou’s widow, or son’s 
son,'“^ her power to adapt nas Vjccc-mc lei'ininatcd and any adop- 
tion made by her is V juI and ran.ii.i li ive th<; clfect of divesting 
the estate. So also an adoption niadc by :> ct* widow after the 
estate has become vr.aled in another co-widciw as the heir of the 
latter’s deceased son. though may be valid within the riling 
in Amarendra's case, cannot div'csl iht estate vested in the latter 
widow.<'> Nor docs an adoption by i w dow divest an estate vest- 
ed after her son's death in the sons widow'^^ because iii such a case 
the adoption itscll: is invalid In order that, .m adoption uiude 
by a widow may divest an estate which .stood vested in her hus- 
band or son prior to 'ts passing by .survivorship or inlieritunce to 
its pi’e.sent possessors, tlu' estate must not have vested after her son s 
death in the son's widow or .son.'''» The ruliiv., hat held that an 
adoption by a widow is invalid when the estate is vested in her 
mother-in-law as heir to her step-son, f*'* oi as tl: • heir of her 
father-in-law who survived the adoplmg widow’s husband/'' can- 
not be sound after the decision in /imarendra s case, but those 
rulings would he good that held that an adoption would be invalid 
when it is vested in the son’s widow either as the heir of 
the 8011 ,""^ or as the heir of the son’s- son of the adopting 
widow.'"' But when the adopting widow has succeeded to her 
grandson as his ne.xl heir immediately on his death and the grand- 
son himself had succeeded to hLs grandfather immediately on the 
latter’s death, then the adoption divests the estate vested in the 
adopting mother and vests it in the adopted son.*"' But neither 
the stridliana property of the adopting widow nor the self-acquired 
property of her prc-dcceased son vested in her as his heir'P^ would 


(cl) See p. 156. fool note (d). 

(f) Mimikyaniala v. Nanda Kumar, 33 
C 1.106-11 C.W.N. 12: KrisJinoroo V. 
Sliankarrav, 17 B. 164. 

Ig) Ramkrishna v. Shamrao, 26 B. 526 
.-.:4 Bom. L.R. 315. 

(h) Amarendra v. Sanatan, 38 L.W. 1= 
1933 M.W.N. 769-14 P.LT. 399-35 Bora. 
L.B. 8.S9-37 C.W.N. 9.18-=65 M.L.J. 203= 
1933 A.L.J. 710...60 I.A. 242=12 P. 642=1933 
P.C. 155. 

(i) Anandtbai v. KasMbai, 28 B. 461= 
6. Bom. LJB. 464 ; Foteuddin v. Tincowrf, 
22 C. 565. 


(j) BfiooOun Afoi/cc v. Ram Kishore, tO 
MI.A. 279: Padmakumari v. Court cl 
mrds. 8 C. 302 - 8 I.A. 229 (P.C.). 

ifri nrubamoyca v. Shama Ckurn, 12 
C. 246. 

(l) Dhamidhar v Climto, 20 B. 250. 

(m) Blioobu7i Moyce v. Ram Kishore, 
10 M. I.A. 279. 

I It I Chandra v. Gojarabai, 14 B. 463. 

( 0 ) Narhar v. Boleont, 48 B. 559=1324 
B 437=26 Bom. LR. 528. 

(p) But !.ee SuryanarayarM v. Ranu- 
(iOM, 41 M 604=7 L.W. 72=43 I.C. 526= 
34 MXJ. 87=1918 M.W.N. 208. 
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become divested by the adoption, though the adoption will have 
the effect of divesting any property which the widow might have 
received with absolute rights under her husband’s will.<«^ The 
whole position can be summarised as follows : — 

If the husband of the adopting widow died undivided and the 
coparcenary to which ho belonged continues on the date of adop- 
tion by at least one member of that coparcenary being in existence, 
tliough in his mother's womb, then the son adopted steps into that 
coparcenary in the position of his deceased adoptive father {Nagiii- 
das V. Bachoo, 40 B. 270^ . 3 L.W. 259^14 A.L.J. 185r-:18 Bom. L.R. 
172.-20 C.W.N. 702. 30 M.L.J. 193-43 LA. 56= (1916) 

I. M.W.N. 258=1915 P.C. 41). If, on the other hand, that copar- 
cenarj’ has ceased to exist on the date of adoption, either by a 
partition among the surviving members or by the death of the last 
surviving coparcener, the adoption will not divest the estate vest- 
ed in the separated coparceners or in the heir of the last surviving 
coparcener, unless in the latter case that heir happens to be a 
remoter heir than the heir inti'oduccd by the adoption with refer- 
ence to that last surviving coparcener (Umabai v. Nani, 1936 
B. 135=60 B. 102 =-.38 Bom. L.R. 100). “i-'" If, on the other hand, the 
husband of the adopting widow died as a separated Hindu and 
not as a member ol a coparcenary, the adoption will divest the 
husband's estate vested in anybody who has taken it from him 
either by reverter or inheritance immediately after her husband’s 
death {Amarendra v. Sanatan, 12 P. 642=38 L.W. 1=1933 
M.W.N. 769=14 P.L.T. 399=35 Bom. L.R. 859-37 C.W.N. 
938=65 M.L.J. 203=1933 A.L.J. 710=60 I.A. 242=1933 P.C. 
155) . Even if the estate has become vested in the widow adopting, 
not as the heir of her husband but as the heir of her deceased son 
or as Gotrajtt sapinda, the adoption will divest that estate from her. 

Illustrations, 

(i) A, B and C arc undivided brothers. A dies giving his widow D 
authority to adopt. D adopts E. E becomes a coparcener with B and C 
{Bachoo V. Mankorebai, 31 B. 373-9 Bgm. L.R. 646=11 C.W.N. 769=17 ML. 

J. 343=34 I A. 107; RaghwmiUi v. Brozo, 1 M. 69=3 I.A. 154.) 

(ii) A, B and C arc undivided brothers. A dies giving his widow D 
authority to adopt. Tlien B dies, and then C dies. C’s widow who was 
enciente at the time of C's dcatli subsequently gives birth to a son £. D 
then adopts F. F becomes a coparcener with E because at the time of 
adoption the coparcenary to which A belonged was alive. The result would 
be the same even if the adoption of F had preceded the birth of E, as the 
coparcenary was alive by E being in his mother’s womb at the time of F’s 
adoption. (Naghidas v. Bachoo, 40 B. 270=1915 P.C. 41=3 L.W. 259=14 A. 

Iq) Per Phillips. J. In Sukdevdou v. naravana. 1928 M. 271=1927 luiw.N. 625; 
Choti Bat, 27 L.W. 145=1928 M.W.N. 32= But see Bepin Behan v. Brojo, 8 C. 357. 
1928 M. 118; KriihnamvM v. LakthmU (q-a) See S. 160. 
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L.J. 185-18 Bom. L.R. 172:=20 C.W.N. 702=30 M.LJ. 193=43 I.A. 56= (1916) 
1 M.W.N. 258). 

(tii) A, B and C are undivided brothers. A Hii f lea\ ■ ■ a wMow D 
with authority to adopt. B then dic.s, and then C dies Icavinf' .i widow B wLo 
takes the properly ns the widow of the l.nef .urviv'in" eoparccpor C. 
D then adopts F. F cannot divfsl the l.^UlU• vested in E a. :.ir eopnrcvn.iry 
had come to an end at the tune of adoption by the death m C \Chandra 
V. Gojarabai, 14 B. 463 ; Adivt v. Nidanutrty, 33 M. 228=1910 M.W.N 251). 

(it)) A and B arc topinee;. rs. A ix>iiig the mule .ind B his brother’s 
son. A dies leavinf* a widtiv i , and the fan.'iy pr..-.jtsly is taken by B by 
survivor.ship. Then B dies and iv. ,Mer f» ^ ufee.i- to the puipcrty as his 
heir. Then C adopts E. E cannot divest Ij > f llie e'-tatc .'.s tiic coparcenary 
has come to an end by *Iic liine < I adopt ion .ind the prnpei'ty has vested in 
a nearer heir to the l.tsl mak-holdcr B th.ni the adopted boy. (Dhondi 
Dnyanoo v. Hawn, 1936 B. U2- rrt B Jv, - .‘58 j;./i,i. L.R. O-J. .Scr also Shankar 
V. Ramrao, .37 Bom. I,R. 786 -lo.it R 437- 60 Bim 89) 

(«) A and B are father and son oi :i < ooarcen.'iry. B dies leaving a 
widow C with aulhor'ty to adopt. A dicn dies and the piopc’ty is taken by 
his daughter D as A’s lieir. C then adopts F, E dm ts tlic est-ilo vested 
in D even though the copsircenary hsid come to an ■ nd liy the death of A 
prior to adoption, the rea'on for such divestment benig that the adopted boy 
is a nearer lieir to A the last male-holder than his daughter D (Umabai v. 
Nani, 1936 B. 135 - 60 B. i02 r38 Bom. LH. 1001. See a'so S. 160 

(vi) A and B are undivided brothers. A dies ]e.sv:ng a widow C and 
then B dies Icnvi.ig a wid«-.w D. The piopcvty is i ikcn bj D as B’s lieir. 
Then D adopts E. Then C .i JopIs F. F doc>s not heci me a coparcs'iier with 
E, as the coparc('Ti,iiy had come to an end witli iiio death of B and the subse- 
quent adoption of E did not revive the copaixenary. 

(rii) A, B .and C t'lre undivided brothers A ilies leaving a widow D with 
authority to adopt. B and C divide (he estate as between them. D then 
adopts E. The adoption, though valid, (Panyam Romalakshmaw ma, 55 M. 
581=1932 M.WN. 23 -35 L.W 182=62 ML.J. 187) does not enable the adopted 
son to claim any interest in the estate, as the coparcenary had come to an 
end at the dale of adoption by partition. 

(viii) A dies leaving a widow B with aulboiity to adopt. B adopts C. 
C divests the estate vested in B (Dhiirm Das v. Shavia Soondri, 3 M.I.A. 229) 

(ix) A dies leaving his widows B. C and D. B adopts E under authority 
from her husband. E divests the estale vested in B, C and D {Narayanasami 
V. Mangammal, 28 M. 315=15 M.LJ. I-ki; MondaUni v. Adinath, 18 C. 69). 

(x) A dies leaving a widow B and a son C by B. C dies leaving his 
mother B as his heir. B then adopts D under her liusband’s authority. D 
divests the estate vesicd in B. {Vellanki v. Venkata, 1 M. 174=4 I A. 1) . 

(xi) A dies leaving his widows B and C and .a son D by C. D then dies 
and C takes the property ns his heir. B then adopts E. E’s adoption is valict 
within the ruling in Aninrendro’s case, but will not divest the estate vested 
in C as her son’s heir. (Anandibai v. Kashibni. 28 B. 461=6 Bom. L^R. 464; 
Faizuddin v. Tincorori, 22 C. 565). 

(xii) A dies leaving a widow B and a son C. C dies unmarried and the 
estate is taken by a distant collateral male relation D to the exclusion of B 
under a custom which excludes females from succession. B then adopts E. 
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E divests the estate vested in D, as E is a nearer heir to the last male holder 
C than D. (Amarendrn v. Snnntan, 12 P. 642=1933 P.C. 155=38 L.W. 1=1933 
M.W.N. 769=14 P.L. T. 399=35 Bom. L.R. 859 -37 C.W.N. 938=65 M.L.J. 203 
= 1933 A.L.J. 710=60 LA. 242). 

(xiii) A, the holder of :i inninlonancc ^rant died issuclcss and leaving 
a widow. Under the custom of the family the grant reverted to the 
grantor on the death of the gj-antee without issue. Subsequently the widow 
adopted B. B would divest the estate which has reverted to the grantor. 
{Pratapsingh v. Aiiarsingji, 43 B. 778=1918 P.C. 192 -17 A.L.J. 522-=21 Bom. L.R. 
496-24 C.W.N. 57. 36 M.LJ. 511=10 L.W. 339=1919 M.W.N. 313 -46 I.A. 97 ; 
Dundoohai v. Vithnlrao. 1936, B. 182 - 60 B. 498 -38 Bom. L.R. 193). 

(.Ti'v) A dies leaving a grandson by his predeceased son and a widow. 
The grandson dies issueless and without leaving a widow and his grandmother 
succeeds to his property a.', his heir. The grandmother then makes an adop- 
tion. The adopted son divests the estate vested in her as heir to her grand- 
son. (Narhar v. Balvani. 48 B. .559=1924 B. 437-26 Bom. L.R. .528.) 

(xv) A and B are undivided brothers. A dies leaving his widow C, and 
the property devolves upon B by survivoi’ship. B then dies leaving his 
mother D to succeed to the property as his heir. D thou dies and the proper- 
ty devolves upon C as B’s Gotraja sapinda, the parti(‘S being governed by 
the Bombay School. C then adopts E. The adoption divests the property 
which has vested in the adopting widow as the Gotraj.a sapinda of the last 
male-holder B. (Ramchandra v, Mt. Yamvni. 19.36 N, Go F.B.) 

Note. In all the abov? illustrations the .adoption is valid according to 
the test of validity laid down in Amarendra v. Smuttan, 12 P. (>42^-1933 P.C. 
155rr38 L.W. l=ia33 M.W.N. 769=14 P.L.T. 399 -.35 Bom. L.R. 859=.37 C.W.N. 
,938-65 M.L.J. 2a3M9.33 A.L.J. 710-60 I-A. 242 l^.C. The conclusion in each 
illustration will bo the same if the widow adopts, not under her hu.sband’s 
nuthoiity. but in the exorcise of her inherent power in the Bombay Presi- 
dency and with the consent of the sapindas in the Madras Presidency. 

159. Divestment in the case of impartible estate. — ^Wherc th6 
holder of an impartible estate dies leaving an undivided brother 
and the latter succeeds to the estate by survivorship, then an adop- 
tion made by the widow of the deceased brother divests the 
impartible estate in the hands of the surviving brother and vests 
it in the adopted son, the principle being that the claim of 
the adopted son prevails over that of one who, though he may take 
before the widow, can yet take only after the son.^’’^ The same 
will he the case even where the impartible estate is the .separate 
property of the last male holder and has become vested by inheri- 
tance at the time of adoption by his widow in a distant male rela- 
tion under a custom excluding females from succession.^*) 

160. Adoption by widow of a coparcener. — An adoption made 
by the widow of a deceased member of a Mitakshara joint family 

(t) Raphunada v. Brozo, 1 M. 69-=3 I.A. I.A. 242-65 M.L.J. 203=1933 A.L.J. 710= 
154 (P.C.). 1933 M.W.N. 769=38 L.W. 1=12 P. 642= 

(s) Amarendra v. Sanatan, 14 P.L.T. 1933 P.C. 155. 

399.-35 Bom. L.R. 859=37 C.W.N. 938=60 
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which remains joint at the time of the adoption, enables the ndopt- 
ed son to stop into the joint family with all the rights and interests 
in the coparcenary which his adoptive father had.*' Fven if the 
coparcenary comes to an end by the surviving coparceners having 
come to a partition of the joint family prrtperty, ihr • 'idow’s power 
to adopt does not come to an end, and an adoption madr- iiy her 
with the consent of the snpindas aecorrling to Oie Dravida School 
is quite valid. Ne dnibl caso.>? .i.i'-e held tlial if the 
coparcenary has coniC to an ..‘nd at lime of adap- 

tion by the joint ijioperl" pas-sin * by -accession from the 
la.st survivor to his ovm heirs lb«» a l<\;lion itself is invalid on thr- 
ground that the power of the widov,- comes to an end with the 
natural extinction of the eopai*C'’ naiy tlu‘ death of the last .sur- 
viving coparccncr.t''J But tlie.se rulings cannot be regarded as 
laying down the coinnt principle in jvg; rd to the validity or otho'''- 
wise of the adoption in such cases. The true principle is whether 
the adopting power of the widow, whether sh<- o; the widow of a 
separated Hindu or a coparcener, is alive or net at the date of adop- 
tion, and for this, the test as is fumished by the ca.se of Amarendra 
V. Saiiatan is the only tost. If that test i.s satisfied and In accord- 
ance with tliat tost the power continues to evi.s; i i the widow oven 
though the coparcenary of her husband has come to an end by the 
death of the last surviving coparcener and the pn.ssi ig of the estate 
to his heir, the adoption made by the widow will bo perfectly 
valid. Tliis question was recentlx considered by a Full Bench 
of the Bombay High Court in the case of Bain Snkharam v. Lnhoo 
SamhhajV'"'> where the facts were tliose : One S wa.s the last sur- 
viving coparcener of a joint Hindu family. Ho died leaving a 
widow G and a .sister A. Tlic widow who succeeded to the estate 
as the heir of S, .subsequently remarried, and the estate passed le 
A as the next heir of S. While the estate thus stood vested in A, 
the widow of a predeceased brother of S then adopted a son to her 
husband. On these facts it was held that the adoption was valid 
being vnthin the principle of the i-uling in yl.nerendre>e cere but 
that the adoption did not divest the estate vested in A. The ques- 
tions that were referred to the Full Bench were as follows : 


(t) Bachoo V. MoTiKorcboi, 31 B 373= 
34 I.A. 107-17 M.L.J. 343-9 Bom. L.B. 
646=11 C.W.N. 769 (P.C.): Vitlioba V. 
Bapu. 15 B. 110 : Surendra v. Soilojo. 18 
C. 385: RaghiinaiUi v. Broso, 1 M. 69=3 
I.A. 154 (P.C.): Blra v. Piari. 51 A. 54= 
1928 A. 505=26 A.L.J. 849. 

(m) Panyam v. Ramalakshmamma, 35 L. 
W. 182= 55 M. 581=1932 M. 227=62 M.L.J. 
187=1933 M.W.N. 23. 


(»i AtJiei V Nulnmarvj. 33 M 228=1910 
MWN 2.71 1 380: Shivbamppa v. 

miona, 47 B. 110-192.3 B. 17-24 Bom. L. 
B. 1162: Chandra v. Gojarabai, 14 B. <63: 
Dhomidhttr V. Chinlo. 20 B. 250; Shiropjio 
V. Rvdrava. 57 B 1 34 Bom. LR. 539= 
1932 B. 410 : VisftHii V. Lakahmi, 37 Bom. 
I,.R. 193 1935 B 182. , „ 

(10) Bnr>t Sakharam v. tahoo Sambha- 
,1 39 Bom r.n- 382-1937 B, 279. 
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I. Does the fact of the coparcenary being extinct at the date 
of an adoption by a widow other than the widow of the last male- 
holder invalidate the adoption? 

II. If not, does .such an adoption have the effect of divesting 
property in favour of the adopted son in the following cases ; — 

(a) When the property at the date of the adoption has already 
vested in an heir of the last maleholder remoter than a natural 
born son of the adoptive father ? 

(b) When the property at the date of the adoption has 
already vested in an heir of the last maleholder nearer 
than a natural born son of the adoptive father ? 

III. If so, when doc.s the divestment lake place — imme- 
diately, or on the death of the heir in possession ? 

The majority of the Full Bench consisting of the Chief Justice 
(Beaumont, C.J.) and N. J. Wadia, J. (Rangnekar, J. dissenting) 
answered que.slions I and II (a) and (b) in the negative and left 
question III unanswered as not arising in view of their answers 
to the previous questions. One does not hesitate to agree with 
the answers of the majority to the questions I and II (b) (See 
Dhondi V. Rama, 60 Bom. 83- 38 Bom. L.P. 94-. 1936 B. 132). But 
the answer to question II («) does not commend it. self, as the 
rulings in Amarendra's case and Vijayasiagii v. Shivsavgji''^* would 
appear to support the contrary answer. The ruling in Amarendra's 
case was to the effect, though only impliedly, that even (hough on 
the death of the last male-holder the estate had ve.stcd in an heir 
other than the adopting widow, the son adopted by her would 
divest that estate, the reason presumably being that in that case 
the son adopted was nearer in the lino of succession to the last 
male-holder, namely, the deceased son of the adopting widow, than 
the person in whom the estate had vested prior to the adoption. 
In this view the adopted son must be held to divest the estate vest- 
ed in A and the answer to question II (a) must be in the affirm- 
ative. The III question which was left unanswered by the Full 
Bench must be answered as, that the divestment takes place 
immediately the adoption is made and not on the death of the heir in 
possession. This is also supported by the implications in Amarendra’s 
case. 

It cannot bo held that a coparcenary has become extinct 
either because there is only one coparcener alive or because 
that sole coparcener is in the womb^*^ so long as there is a widow 

(ar) !)9 B. 360---42 L.W. l.-=39 C.W N. 682 («) Bachoo v. Mankorebni. 31 B. 373- 

IM.-; A.L.J. 690--35 Bom. L.R. 562.-1935 34 I A. 107-17 M.L.J. 343 =9 Bom. L.R. 

MW.N 534=1935 P.C. 95=68 MI..J. 701. 646-11 C.W.N. 769. 

(v) Surendra v. Sailafa, 18 C. 385. 
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in the family who can adopt to her husband. The more fac.! that 
the sole surviving coparcener has alienated all ihe coparcenary 
property prior to an adoption by the widow ilio do copar- 

cener does not invalidate the adopUi)n.‘“> 

161. Consent of the person in wlioin the csti It vests, if can 
validate an adoption.- It has been hold that an adopiion by 
a widow while her husband's estate stands v.-stcfl in another is in- 
valid and cannot opera's t.i divest ’hat c.tat-i and vest it m the 
adopted son'*'’ even thniij.>a the adopt m ts laade with the consent 
of the person in whom the I'state j \estc..: Consent cannot 

validate what will otherwise be on iinalid adoption .so as to work 
a divestment of the estate in the h.inds .if the ponson consonLing. 
But the Bombay decisions"*' lioluing tlu l .such consciii c.*n validate 
an invalid adoption can nc justified it at all only on the ground 
that the consent may operate ns a:i »‘.st<>pp(’l against the u.vseiiting 
parties impeachin..4 the adopt ior afterwards. Pc.l it is not correct 
to say that what i.s a void act can Ix' made .i \ ilicl one by the con- 
sent of those adected. Be.sidcs. as was reo' iiy -held by the Pri'-j 
Council an adoption does not bocoiv • inva'id merely becaiise 
the estate has vested in some one other th.ui the adopt !’. l widow. 
The real test to delerjnine whether the adoptioti is valul is whc’lher 
the widow’s pow.'r to adopt is .subsisting or is alroudy at an end 
A widow’s pow’er to acLopt comes to an end «ily when the duty 
of providing for the continuance of " o hn* fur .spiritual purporscs 
which has been laid upon her by her husband condiiionall> has 
been assumed by her son and by him pa.’.sof! on to a pii’andson or 
to the son’s widow, and hence if llu' widow ha.s no .son or had a 
son who himself died without leaving his awn son or widow, her 
power to adopt is not c.’ctinguishcd and an adoption made by her 
is valid and will divest the estate vested in anothci oillior by sur- 
vivorship,'^’ reverter*"’ or as the heir of her hu.sband or son.**'^ 


(n) See Veernnna v Sai/amiiia, 52 M. 
S3S-29 L.W. .■J09.-.I929 M. 296 -56 ML.J 
'101. 

(h) A<lifi V. Niritnnarty, .13 M 228=1910 
M.W.N. 251 = 4 rC. 386. 

(c) Adiui V WidoTTnrfK, 33 M. 228=4 
I.C. 3SG -1910 M.WN 251, /Innammah v. 
Mabhu Bali, 8 MHC 108. 

(d) Siddnppa v. Ningangavdn, 38 B 
724=27 I.C. 51-^16 Bom. L.R 663: 
Bhitimppa v. Basawa, 29 B. 400-:7 Bom 
L.R, 405; contra in Vmnoii v Venfcaji, 15 
B. 829-1921 B. 55--23 Bom L.H. 269; 
Dhornid/inr v. Chitilo, 20 B. 250, Anondi- 
bal V. Kflshibfli, 28 B. 461-6 Bom. LB. 
4(i4; Sangangmida v. Hanmantgouda, 55 B. 
699 = 33 Bom. L.R 122.5=1932 B. 8. 

(c) Amarendra v. Sanalan, 35 Bom. L- 
R. 859-37 C.W.N. 938=60 LA. 242 =65 M. 


LJ mi 1933 ALJ. 71!)-00 I A. 212.-1933 
MWN 769. -.11 PLT 399.-58 LW. 1.-12 
P 612 19.13 PC 155 
(f| Bhiinnbo) V Ctmimlhgouda, 57 B. 
157=37 LW 81 --t 1933 PC 1 . 35 Bom L.R. 
200-19.13 ALJ. .1G.V 1933 M WN 1-61 M. 
L.J 3lu37CWN 21.) 60 I A 25; isachoo 

V. MaHtorcliai. 31 B .173=34 T A 1117 -17 
ML.J 343 (P.C)=9 Bom. LR. 646-11 C. 
WN 769 

(y) Pralapsirg v Aijarstvnji, 43 B 778 
=10 L.W. 339-1918 PC. 192 17 ALJ. 
Bom L R 496 46 I.A 97--1919 M 

W. N'. .113 24 CWN 57 -36 M.L.J. iill. 
fji) Aiiinrciidra v. Snnnlnn, 35 Bom. L. 

R. 859-37 CWN 938 GO I.A. 242=65 M. 
L.J. 203 --1 933 ALJ 710=60 I.A. 242= 
1933 M.W.N 769=14 P.L.T. 399=38 L.W. 
1=12 P. 642=1933 P.C. 155. 
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162. Law of divestment if applicable to Govermnent Grant. — 
The Hindu Law of divestment of a widow’s estate by an adoption 
does not apply to trust property given to her by Government 
under a grant that she should manage it as head of the family for 
the time being. Such a grant creates a right which is dilTcrent 
from the right of a widow who enjoys property for her lifetime 
after the death of her husband. 

163. Widow’s maintenance on divestment. — On tlie adoption 
by a widow, the limited e.statc of inheritance in the huband’s 
family which she has been enjoying, at once comes to an end, and 
her rights are reduced to a claim for maintenance out of the 
estate, though, if tlio adopted son is a minor, she continues to 
hold the property in trust for him as his guardian. 

164. Widow’s alienations and adoption. — If the widow has 
made any alienation or created any encumbrance in respect of her 
husband’s estate which would be beyond her legal powers as a 
limited ownei’, then the adopted son becomes, on adoption, entitled 
to set aside the same and recover possession from the 
alienee, But if the alienation was made by the widow 
for legal necessity, the adopted soj) cannot impeach the 
alienation. In the case of an alienation whicli is not sustain- 
able either on the ground of legal nocossily or benelii or on the 
ground of bona fide cnquii’ies by the alienee in respect of the exis- 
tence of such necessity, the adopted son is entitled to I'ecover pos- 
session of the property immediately after adoption and need not 
wait for such relief till the death of the adopting widow. The 
circumstance that a previously adopted son had died without ques- 
tioning the widow’s alienation does not preclude the subsequently 
adopted son from questioning that alienation, because the second 
adopted son is not the repre.senlative of the first adoptee. 

165. Doctrine of relation back. — ^The fiction of adoption ope- 
rating as civil death in the natural family and new birth in the 


U) Vratapa Simlia v. Simji Raja. 98 I.C. 
442^.’il M.L.J. 652-1926 M.W.N. 793=192? 
M. SO. 

(j) Dalel V. Ambika. 25 A. 266; Jomna- 
bni V. Raychantl, 7 B. 225. 

(fc) Dhurm Das v. Shama Soondri, 3 
M.I.A. 229; Jamnabai v. Raychand, 7 B. 
225; Vrandavandas v. Yamunabai, 12 Bom- 
H.C.R. 229. See in this connection the 
clTect of the Hindu Women's RlRhts to 
Property Act of 1937. 

(I) VaidyanaUia v. Savithri, 41 M. 75= 
33 M.L.J. 387=1917 M.W.N. 653= 6 L.W. 
542=42 I.C. 245 (F-B.); Ramkrishna v. 
Iriptinibal, 33 B. 88=10 Bom. I..R. 1029= 
1 l.C. 647; Lakshman v. Radhabai. 11 B. 


609: Sakliaram v. Thama, 51 B. 1019=1928 
B. 26- 29 Bom. L.R. 1571. 

Im) LaksUmana Rao v. Lakshmi Am- 
Tnol, 4 M. 160, Moro Narayaii v. Balaji, 
19 B. 809. 

(n) Ramkrishna v. Tripurabai, 33 B. 
88-10 Bom. L.R 1029=1 I.C. 647 , Vaidya- 
natha v. Savithri. 41 M. 75=6 LW. 542= 
42 I.C. 245. .33 M.L.J. 387 -1917 M.W.N. 
653 (F.B.); Sakharam v. Thama, 51 B. 
1019-1928 B. 26=29 Bom. L.R. 1571; 
Solaimalai v. Sokkammal, 67 M.L.J. 618= 
40 L.W. 559--.1934 M. 567. 

(o) Hanmont v. Krishna. 49 B. 604= 
1925 B. 402=27 Bom. L.R. 642. 
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adoptive family cannot be literally applied in all cases so as t. treat 
the adoptee as having been born in the adoptive fimily at the time 
he was really born in his natural family. If ilu* L .M^auam is 
performed in the natural family, it is not annulled on account «.f 
the adoption. The natural tie so far as the prohib ii n of marriage 
is concerned, is not annulled and the natural lelatiMi.vhip is 
recognised for the purpose of prohibiting marriages wuliin 
the sapinda relationship in the ndtural family. Besides, 
the rights of the adoptei come intj oNistem-; only on the dale of 
adoption for purposes of limitation. 'J" But .m adopted son'.s right 
to .set aside an invalid alienation by ihc adopting widow rclatc.> 
back to the death of her hu.sband so that all alienations l.•^^octed 
by the adopting widow after her husband's death can be sot a.^ido 
by the adopted son provided they were unauthori.sed.'**’ But this 
does not mean, as already staled, that iiis rights in other re.spects 
relate back to the death of the adoptive father. I'hiis, foi instance, 
where a man empowers his wife under a will In make an adoption 
and under the .same instrument makes cert.uM dispositK/n.s ol prr- 
porty,<''> or where a man gifts away in.'- properly to his daiiglit»*rs 
knowing that the widow of his iiredeceased son has boen .'luthe-i’ised 
by him to make an adoption,'*' the .son .su’v oquenily adopted, 
cither by the widow in the former case <ir by the riaughtcr-in law 
in the latter case, cannot quc.stion the dispositions. The argument 
that the e-xistc.ico ('f a power to adopt in a widow i.s to br consider- 
ed as tantamount to the widow being pregnant and that therefore 
the son subsequently adopted has all the right, of a pixsthumous 
.son has boon rejected by the Privy Council."' In the .same way 
an adoption does not enable the adopted .son any mi/r-- than an 
after-born aura.sa son to question the alienations,"*' or contracts 
made by the adoptive father or any intermediate male owner prior 
to adoption, and oven in the case of an iinautliori.sed alienation 
made by the adopting widow prior to tlic adoption, the adopted son 
is not entitled, on avoiding it, to claim mesne protils from the date 
of the alienation."’' Except in ihc cases abovementioned, the rights 


(p) B<ii Kesarbai v. SMvsanai. 34 Bom. 
L.R. 1332 -56 B. 613--1932 B. 651. 

(q) Vaulyanalha v. Savilhri. ‘II M. 75- 
6 L.W. 542-42 I.C. 215 33 M.LJ. 387 - 
1917 M.W.N. 653 (F.B.). 

(r) Krishnamurthi v. Ki mhnamurtM, 

53 M. 508 -26 I-.W. 186-54 I A. 248_-25 
AL.J. 945—29 Born. L.R. 969-31 C.WJJ. 
910—53 M.L.J. 57=1926 M.W N. 467=1927 
P.C. 139. _ 

(*) Veeratina v. Sayamma. 52 M. 398— 
29 L.W. 309=1929 M. 296=56 M.Ii.J. 401. 
(0 Batnundou v. Mt. Tarinee, 7 M. LA. 
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(»i1 SiireTnIraTiatli v. Kalachand, 12 C. 
WN. 668, Rnrujama v. Atchama, 4 M. 1. 
A. 1. Venkatr. Nurasimha v. 5ubba Rno, 
46 M. 300 .:17 LW 31 -1923 M. 376 1E23 
M.WN 111: Rc»«b/iai v. Lakshiihin, 0 P. 
r30. Komoliibai v PanduTonff, 40 Bom L 
R. 428; Kulyanasiindaram v. Karuppo, j 4 
I.A, 89 - 29 Boin L R. 833-50 M. 10.3 -25 
A.L.J. 113 31 C.WN. 509=52 M.1<.J. 348 
-1927 PC. 42 

(tj) Raghunada v. Btozo, 1 M. 69=3 I. 
A. 154 IP.C.). 
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of an adopted son spring only from the moment of his adoption 
and the adoption cannot invalidate a prior surrender validly made 
by the adoptive widow in favour of her daughters, even assu- 
ming, what i.s extremely doubtful, that the adoption itself is 
valid in such a case. 

166. Adoption if affects adoptive father’s rights over 
property. — An adopted son cannot have higher rights than 
an aurasa son, and hence the absolute powers of the adop- 
tive father in respect of his self-acquired or separate property are 
not affected by lhi> adoption. Though an express agreement made 
by the adoptive father at the time of adoption that he will not 
prejudice the rights of the adopted son by any disposition made 
subsequent to the adoption will preclude the father from making 
such a dLsposilion,**’ .such an agreement cannot be implied from 
the mere factum of adoption, and, in the absence of such an 
express agreement, the adoptive father is at perfect liberty 
to dispose of his .separate property by gift or will to whomsoever 
he likes. ' = ’ The more fact that an adoption has been made does 
not revoke a will executed by the adoptive father in respect of 
his separate properly or invalidate a gift o< ance.slt.-.l property 
already made by him when ho was the sole owner whether the 
adoption is made by hjm,^“* or by his widow,'*” But if the adop- 
tion is made bj' the husband, his will ^s revoked by his adopted 
son surviving him .so far a.s the ancestral properties are concern- 
ed. But a will made by the husband even in re.spect ot ancestral 
properties is not invalidated by an adoption made by his widow.’*' 

167. Results of an invalid adoption. — Where the adoption is 
for any reason invalid, — ^and an adoption may he declared invalid 
on the ground, inter alia, that it was brought about by fraud, force, 
mistake or coercion — the adopted son docs not acejuire any right 
in the new family nor doc.s he forfeit any of his rights in his natu- 


(ic) lin7na v. D/iondi, 17 B 678-1923 B. 
43r 2.'i Botii. L.R. 361. 

(.rl SuTcndro Kahub v. Doorgasoon- 
dam. 19 C. 513---19 I.A. 108 (P.C.l 

(|/) Vaukalii Surya, v Court of Wards, 
22 M .1.S.7 26 I.A. 83 9 M.LJ. Sup. (1) 
(P.C.); Purshotam v. Vaaudci', 8 Bom. II. 
C.R 196. Siircndranalh v Kalachand. 12 
C.WN GGS 

C’l Sttbba Raddi v. Doraisami, 30 M. 
r69 17 M.T..J. 269. 

(a) Vinayak v. Covindrao, G Bom. H.C. 
R. 234, Knmalabai v. Pandurang, 40 Bom. 
LR 428; Kabjanasundaram v. Karuppa, 
.■>4 I A. 89.^29 Bom. L.R 833 = 50 M. 193= 
31 CWN. 509 = 52 M L.J. 346=1927 M.W. 
N. 149=25 A.L.J. 113=25 L.W. 336=1927 


PC 42. 

(b) Krhhnamurlhi v. Krishnamurtlii, 
50 M. .‘>08=54 I.A 248 -25 ALJ. 945=29 
Horn. LR, 969=31 C.W.N. 910-57 M.LJ. 
,17-1926 M.WN 467-26 L.W'. 186=1927 
P.C 139. 

(c) Shivappa v. Rudrava, 57 B. 1=34 
Bom LR. 539=1932 B. 410; See 
Kamalabai v. Pandurang, 40 Bom. L.R. 
428 (a case of father's gift .md his siibs.?- 
quent adoption where the gift was upheld 
ag.'iinst Uic adopted son.) 

(d) Bayabai v. Bala. 7 Bom. H.C. App. 
1, Somasekhara v. Subtiadrainaji, 6 B. 524; 
Rangariayakamma v. Alwar Setli, 13 M. 
214. 
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ral faniily/®^ even though his Upanayannm has been performed 
in the adoptive family 't) and he was xni juris at ihe time ot the 
adoption/®^ [An adoption will he invalid if it h.us ! ’jiipught 
about by force or fraud or by any mccin*-- whicli shi -x's that the 
person giving the boy or roceivin!; him or vn.i>p m-. 'ul is ni'ces 
sary for the adoption has in l cxeiTised a free and f' liscii'n dis- 
cretion in the matter,'’ ’ and such an :idoj,,ii'!, c.-miot i-e v:iiidat<d 
by subsequent ratirK-ati('n.''-l This b i!ie . •■■v view in conformity 
with reason and gocdsei.se,' • llie ot’ier > ii w ih..t Ims lieen taken 
in .some of the cases, nanie.y. t'...’ in • * !id|v ndnptei’ ;i>ii forfeits 
all his rights in his natural fainiiy .aid n , ijn!\- the light of mai ite- 
nance in his ndoptiv'e family, •' • c<..mf'Mianccs an iinwarraid- 
ablo hardship upon a boy I'f oflc ’ t.-nd ”• veais who not in ihc 
least responsible for his lieiug .li'iniic! oat of his nariral family 
by his indiscreet pnvf nts without am' .• n .'espon.diiig l isfaclion to 
him in the now and perhaps a s|f,u-\ tamlly inio v Inch he has 
the misfortune to be thrown. 


168. Validity of gift to an invalidly adorned soti.— The rjues- 
tion whether a gift to a particular pv'rsoii destribod ns an adopted 
son is valid or not wh<>n the adorlion is invalid or has never in 
fact taken place is to he answei’ed with re[eionv>' to the i.itontion 
of the donor in makin.g the gift to him. 11 'he in'^.ilion is that 
the donee should lake tiv property only if ho 's a v. lidiy adopted 
son, and the adoption is the reason, tl’* motlvo .md the' iMiidition 
of the gift, llio gift cannot take e'foet either when ther.' has been 
no adoption or the adoption itscit is invalid, rhu. wbec'* the d''ed 
of gift recited “I authorise you ly ihi.s to offer oblations f'f v'ater 
and pinda to me and my ancestors after my death by Mi-tue of 
your being my adopted son,” it was held that the gift failed with 
the failure of adoption as it was clear from the words - b.v virtue 
of being my adopted .son” that Ihe dom i intended ih.e donee to 
lake the property only as his adopted son'” and not when his 
adoption failed. But when die gift is made to a person absol- 


(<?) Vaithilinijam v. mirnfiaian. 37 A1 
529-23 ML.J. 189-15 I C. 299: Vnimn v 
Venkaji. 45 B. 829^23 Bom. I.R. 269 - 
61 I.C. 460: Ram Kistiorc v Jainarayin, 

40 C. 966-25 M.L.J. 512-29 I.C. 958=10 
I.A. 213-17 CW.N. 1189 15 Bom LB 
867=11 AL.J. 865: Haridas v Manmathi. 

41 C.W.N. 322=1936 C. 1. 

(f) Viswasiindara v. Somasiindara, 43 
M. 876=59 I.C. 609. 

(») Sajanisvndari Dost v. Jogcndra 
Chandra. 58 C. 745=1931 C. 591. 

(h) nanganaimkamma v. Aliear Setli, 13 
M. 214; Sitaram v. Marihar, 35 D 169-12 
Bom. LR. 910=8 I.C 625; VenJeota v. 
Rangavga, 29 M. 437=16 M.L.J. 178; D«no- 


Loh: V Bnlnmndnrn, 36 M 19—18 I.C. 
■•?9 

III Su^lirajii V Venkataswami, 40 M 
925- 5 T.\V 603-40 IC .'■|18-.32 M 1, .1. 119; 
but sir WlllfO’a V Rnvmmn. 29 M 437. 

ij) BiiiriiTii V .Ambnbny, 1 M H-C R. 
363. Hajkumari v Nobo'-oomnr, 1 Boill. 
137. 

(fc) Ayyant v Wil«il3tchi. 1 MHCH. 

F.iu!?ulra Deb Rnjcsii-or. 11 C. 
463—12 lA 72 (PC.): Ifidhoomoni v. 
Saroda. 3 I A '-53 

fm) Siirrvdro Keslivh v. Doorgasoon- 
derg nn.'.ic*’. 19 C 513-19 I A. 108 P.v. ; 
Karamsi MufDwwji v. Karsnndas, 23 B. 
271. 
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utely as a persona designate, the addition of his relationship as an 
adopted son being purely a matter of description and identifica- 
tion, the donee takes the gift even though his being described as 
an adopted son is incorrect. Thus when the testator declares in 
his will that he gives his property to one K whom ho has adopted 
and that his wives should perform the ceremonies and bring him 
up, the bequest to K is valid even if the contemplated ceremonies 
are not performed.'”' Tlie guiding principle in all such ca.ses is 
that, if a gift is made to a pai'ticular person described as posses- 
sing a particular character for purposes of mere identification and 
not with the intention of making the possession of that character 
or I'elationship a condition precedent to the gift becoming opera- 
tive, then, on the identification becoming complete, the gift takes 
ofTcct in favour of the person named, even though the description 
of that person as holding a particular character or relationship is 
incorrect or false.'®' Where, on the other hand, the description 
of the donee as possessing a particular relalion-ship is intended by 
the donor a.s the essential limitation to determine the pcr.son who 
is to take the property, the gift cannot take elTect. if ihe relation- 
ship or description with reference to which alone the donee is to 
bo determined does not exist. Tims, where a legacy is given 
to a person under a particular character which he has falsely and 
fraudulently assumed, which false characlm* alone can at all be 
the motive for the bounty, as when the donee has fraudulently 
induced the testator to enter into a bigamous marriage with her, 
the testator not being in the know of the real facts, the legacy is 
invalid and cannot be enforced by the legatee. 

169. Ante-adoption agreements. — ^Undcr the Hindu Law, 
ante-adoption agreements entered into between the natural father 
of the boy and the adoptive father or mother having tlie effect of 
limiting the rights of the adopted boy, though they arc not absol- 
utely void and can be ratified and accepted by the adopted son 
on coming of age,''’' arc of no validity except in so far as such 
agreements are sanctioned by custom and regulate the right of the 


(p) Fanindrtt Deb v. Rajeswar Dos, 11 
C. 463—12 I.A. 72 (P.C.); Shamavahoo v 
Dwarakadat, 12 B. 202; Abba v. Kuppam- 
nutl, 16 M. S.'iS; fn re Boddington, 25 Ch. 
D 685 (C.A.); Lali v. Murlidhar, 33 I.A. 
97=28 A. 488=8 Bom. Ij.R. 402=3 A.L.J. 
415=10 C.W.N. 730; Doorga Svndari v. 
Surendra, 12 C. 686. 

(q) Rishton V. Cobb, 5 Myl. and Cr. 
145. 

(r) Ramoeami Aiyan v. Venkatarama- 
iyan, 2 M. 91=6 I.A. 196 (P.C.) ; Subra- 
mania v. Sankara, 1931 M. 804=34 L.W. 
689=1931 M.W.N. 1169=55 M. 408=62 ML. 
J. 479; Kali v. Bijai. 13 A. 391. 


(n) Nidhoomoni v. Saroda, 3 I.A. 253. 

(o) Venkata Surya v. Court of Wards, 
22 M 383-9 MLJ. 67 = 26 I.A. 83 (PC.); 
Hira Naikin v. Radha Naikin, 37 B. 116= 
=14 Bom. L.B. 1129-=17 I.C. 834; Subba- 
raya v. Subhammal, 24 M. 214=27 I.A. 
162=4 C.W.N. 805=2 Bom. L.R. 982 (P.C.); 
Lali V. Murlidhar, 28 A. 488= 33 I.A. 97-= 
8 Bom. L.R. 402=3 A.L.J. 415=10 C.W.N. 
730 (P.C.); Nidhoomonl v. Saroda, 3 I.A. 
253 (P.C.); Standen v. Standen, 2 Ves. 
•run. 589: Dbonduboi v. Laxmanrao, 47 B. 
65=24 Bom. L.R. 794=1922 B. 352; Bires- 
war V. Arda Chunder, 19 I.A. 101=19 C. 
452 (P.C.). 
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widow for her lifetime against the adoptee. '»> Where, hf.\vevor, 
such arrangements, though a.s!ientcd to by the ii.ilurnl father, go 
beyond this and give the widow propeiiy atj^Dlule; i-i give the 
property to strangers or authenise future alienr lions of the 
property in which the adopted boy b> lii.-, adop. 'n ai-quircs a 
right, they arc not binding on the aoopled son. ard, if h, be n 
minor, the principle of apprubalion and r! pr<,bation can ha^ c no 
application in his case.'" It cannot iv l:rd down as a general 
proposition that all ar’-rngemcnl*- fitusi-r.trri to by ihi* natural 
father and of benefit lo ihr .ilfptrd h.iy in the sen.^i thal. half .'i 
loaf being better than no bread, ho i.*- belte!- with an adoptioi. with 
truncated rights than with no rdopiinn at all. are valid."" Ihaace 
an agreement between the nal *"al fa*h.e/ and the adoptive iather 
to the effect thal during the lifc’-tliue of the atioplivi- father and 
the adoptive mother or either of thi-iv, the adoptee has no right 
of any kind lo the property and that after the death of the adop- 
tive parents the adoptee s'hould maintain an mini by adoption who 
had no legal claim again.st the property faJ)*- within the prohibition 
contained in Krishnamurthi's case and is not binding on tlic 
adopted son.'*'* A passage in Krijhnnmvrihi’s case,"" that an ante- 
adoption arrangement giving p.operf> to the id >pting widow ab- 
solutely is against the radical view of the Hindu Law has been consi- 
dered by the Madras High Court in JIttjii‘.s ca.s>-"' wherein it was 
hold that even where a portion of the adoptive father’s properly 
is given absolutely to the adoptive in.ilher. if the arrangement was 
fair and reasonable and beneficial to the adopted son, the agree- 
ment itself would be binding upon the adopted son althougli under 
it .some property is given ahsolntelv to the adoptive mother.'*' 
Besides, the dictum in Krhhnamvrthts case prohibiting the giving 
of property to strangers under an ante-adoption agreement does 
not apply to invalidate bona fide and .easonable re.servalions of 
benefit in favour of those who are within the degree of jnamt^ 

Tut Krislinamiirihi Ajrynr v. Krishna- 
ii.nrthi Ai/I/Iir. 50 M ."lOll 2G I.. W 1K6 

1927 PC 139 jl 1 A 248 S.l AL.7. 94.9 ■ 
29110111 LR 9fi'J .31CnN 910 liTMLJ. 
r,7 1926 MW 74 'H>7 (PC.). 

<iM Pt-tiirni V Rijihni, 39 Bom I. H. 
lOG'l I9-18 B fi! : V Fakimiirdii, 

IS Boin I.R 310, V'iusarharuti v. Venkn- 
hai. 37 B 251 : Shankardan v. riidMoppn, 
40 Bom LR. 'll'l 

(ir) BkJW V .Vuo.linniol, 52 M 128 56 
MUJ 11 29 t'W 77- -1928 M 1299 i 

1928 M.W N 732 . Sec also Siidarmnn Itna 
V. Seetliiiriiiniimnw, 193.1 M.W.N. 1118. 

(Tl Vivilnkilii V Sivnramler. 27 M 577 
_H MLJ 310 FB See also Seeihiah v. 
Mttthyn’i' 1.10 IC. 4r0 1930 M.W.N 1011 
-33 L.W 86 -1931 M. lOG. 


(s) Bfcoij/rt RflbiJat Sivoh v tmlnr Kiin- 
trar. IG C. .55G--16 I.A 53 (PC 1. Kii«lirn 
murthi Ayyar v. Knuhnamiirthy Auv'r, 
50 M. 508- 26 LW 186 -1927 PC 1.19 
54 I.A. 248- 25 A L.J. 913 29 Bom 1. K 
9G9-31 C.WN. 910-57 M.UJ. 57- 1920 
M.W.N. 467 (P.C.) ; llemendm v Jnanen- 
dra, 40 C.W.N. 115-193.5 C 702. 

(() Krishnamvrthi Ayyar v. Krishna- 
murthi Ayyar, .50 M. 508 - 26 L.W. 186 
1927 P.C. 139 -54 I.A 248- 25 AI.J- 945 
=-29 Bom. L.R. 9G9 -31 C.W.N. 910 _57 M. 
L.J. 57 192G MWN. 467 (PC.): PuroaU- 
bal V. VIshvanafh. 1926 B. 90 ^ 

L.H. 1509 : Ms(. Sanipa v. Kornl, 18 N.UJ. 
32 ; Pemra) v. Rajibal. 39 Bom. L.H. 10o9 
=1938 B. G3 : Shankardas v. Chanappa, 40 
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ance from the adoptive father, such as his mother or daughter. 
But an adopting widow, though entitled to impose stipulations 
which are reasonable and proper for her own protection, still can- 
not be permitted to benefit her own relatives and friends by bar- 
gaining for money or property to be made over to them,*-' though 
if the adopted son is of age, ho is not prevented from undertaking 
any such liability in him.self in consideration of being adopted. 

So also an agreement between the adoptive father and the natural 
father whereby full powers of disposal over the property are 
reserved to the adoptive father is not binding on the adoptee, the 
same being opposed to the principles of the Hindu I^aw of adop- 
tion."’' But an adoption cannot be declared invalid by reason 
merely of a collateral arrangement between thi? natural father and 
the adopter.*'^' But if the adopted son is of full age and delibe- 
rately agrees to an arrangement under which he is to gc't no more 
than half of the property of his adoptive father the agreement is 
binding upon him.***' In a recent case the question whether when 
an adoption is made by a widow both in fulfilment of her religious 
duties and also for the purpose of getting a gain for herself, the 
adoption should be upheld, holding only the arrangement for her 
personal honofil invalid, or both the adoption and the arrange- 
ment should be hold void was left open by the Privy Council.*®' 
But a widow who before making the adoption stipulates that the 
adopted son should pay her debts or ihakt' some provision for 
th(Mr discharge, though the debts may not be binding on the estate 
in his hands, is not doing anything corrupt or immoral, and an 
adoption made on the understanding that the widow .should have 
half the estate for the discharge of her debts cannot, on that 
ground, be hel. to be invalid.*®' Presumably even the .said 
arrangement on he ba.sis of which the adoption is made will bo 
hold valid. 


170, Proijf of adoption. — In no ca.se should the rights of wives 
and daughters he transferred to strangers or more remote rela- 
tive.s, unle.ss the factum of adoption, by which that transfer is 
effected, be proved by evidence free from all suspicion of fraud. 


(u) Rnju V. IVnijainmnl, 52 M 138 21 

L. W. 77- .■56 M L.J 41 1928 M 1289- 1923 

M. W.N. 732 , See also Raniiah v Moha- 
lakshmamma, 33 L.W. 30- 136 I C. 205 

(t) Siidarxan'i v. SeethaTamiimma, 1933 
M.WN. 1148 

(a) Mittar Sain v Data Ra/n, 24 ALJ. 
185.90 I.C. 1900 1926 A. 194; Vilhal 
l-axman v. Yamubai, 58 B. 2.11- .16 Bum. 
L.R. 144 19.14 B. 121. 

(1)) Parvaltbai v. Vishvanath, 1926 B. 
90 - 27 Bom. L.R. 1509 ; Mat. Sarupa v 
Karat, 160 I.C 632 ; Pern Raj v Rajibai, 
39 Bom. L.R. 1069.-1938 B. 63. 


(e) Suhbnrnjn v Narannnarain. 24 L.W. 
716 1926 M 100.1- 51 M L J. 366. 

(ill Pandvrumi v. Knrmndabai. 34 Bom. 
LR. 1209 56 B. 3g.'> 1932 B. 571 ; Sec 
.-ilso Kashibai v. Tnlun, 40 B. 668-36 T C. 
546-18 Bom L.R. 740 

(p) Krishnnyya Ran v. Rajah of Pitta- 
jmr. 40 C.W.N. 1 42 L.W. 267 37 Bom. 

LR 873 69 M L.J .188 1935 M.W.N. 1216 
1 1935 P.C. 190 : Banarsi v. Svmal, 19.16 A. 
641-19.16 A.LJ. 12.17 IholdinR that an 
arrangement under whlclt the widow 
was to remain In possession for her life 
was valid). 
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and so consistent and probable as to give no dccasion for donbt of 
its truth. There is a very heavy and serious onus resting on a 
person who seeks to displace the natural succession o' ompeity by 
the act of an adoption. In such a case the proof of adoption as 
well as of the power to adopt of the adopter req res almost a 
strict and severe scrutiny i:'- and the longer is the i.mo between 
the date when the power was given aiu’ th.' lime when it comes 
to be examined, the more is it necessjrj having regard to the 
fallibility of human menior * and Ihi i.iieeitainl\ of evidence given 
after the lapse of fimt, to see iliat ilu- evidence is suflicicnt and 
strong. But very plight evidence ai •> be suffiriont for this pur- 
po.se where the alleged adopted son l:a.s been treated a.s sucli for 
a long series of yeais. Circe mslaiici's may exist in any parti- 
cular case to .strengthen or weaken llic probability of adoption. 
For instance, if the alleged adoptive faiher w'ns young and could 
have reasonably hoped for begetting icsuc on his wife, the adop- 
tion would be rendered very unlikely If. on ibe other hand, the 
adoptive father had no hopes of issue on the wife with whom he 
had been living, and was inimicallv disposed towards his other 
wife and those relations who would succeed to Itim in default of 
issue, the probability is that he would have made an adoption 
so as to leave the wife with whom he had b('(»u living in the more 
advantageous position of the mother and guardian of an adopted 
son. But there is no presumption in favour of an adoption, 
and on the question whether there Las boon any adoption in any 
particular case, the conduct of the parlies both before and after 
the adoption, the attendant and antecedent circumstances, 
the existence or absence of any writing with reference to the adop- 


(/) Diwakar v. Chtmdanlal, 44 C. 201= 
18 Bom. LR. 992=21 C.W.N. .314-1917 M 
W.N. !50=5 L.W. 103=- 1916 PC. 81 -=.32 M 
L.J. 636. < 

(g) Lai Harihar v. Bajrang, 41 C.W N. 

1126-39 Bom. UR. 1014 (19.37) 2 M.LJ 

7n-=1937 MW.N. 810=1937 P.C. 242; Durga 
Bakxh V. Brij Raj, 1938 P.C. 40 

(h) Dal Bahadur v. Bijai Bahadur, 52 
A. 1-=19.30 A.UJ. 122-34 C.W.N 369 -32 
Bom. LR. 487=58 M.LJ 446.- 
31 L.W. 434=1930 P.C. 79 57 
I.A. 14 : Padmalav v. Fofcira. 3.3 L.W. 
477=12 P.L.T. 563 =60 M.UJ. 619=35 C.W. 
N. 465- 33 Bom. UR. 904 1931 M.WN. 
561=1931 P.C. 84; Kisliulcl ImI v. Chunni 
Lai. 31 A. 116=19 M.LJ. 186=1 I.C. 128 
(P.C.). 

(1) Kailath Chandra v. Bejoy Chandra, 
72 I.C. 680=1923 C. 18 ; Ramakrishna v. 
Tirunarayana, 55 M. 40=1932 M.WN. 31 
=35 L.W. 73=62 M.L.J. 116 -1932 M. 193. 
{}) Sutroogun Sutputty v. SaMtin 


Ocei, 5 W.R P C 10 1. 

■ (fc) Ruiiyanin v Atchanw. 4 M. I.A. 1; 
RnradUiin v. Mulhorava'h, 4 M. T A. 414; 
Pullu M V PaTbnIi. 42 I.A. 155=37 A. 
;J59 17 Bom. LR 519-19 C.W.N. 841= 
1.015 PC 15 -13 A LJ. 721=29 M.UJ. 63 
-2 Lir 881-1913 MW.N. 514. 

(1) Khhorilal v. Chtinilal, .31 A. 116=19 
M.LJ. IRo- lie. 128 I'.C.: Venkata v. 
Pniwjivo. M913) M W N. 828 21 I.C. 737; 
TmI Kuniror v. C/urpnjl Lai, 32 A. 104- • 
2fi MLJ 182 5 IC 549.=37 I.A 1. 

(m'l niirofcnr v Chandanlal, 44 C. 201 
= 18 Bom LR 992 21 C.W.N. 314=1917 
MWN. 50 5 LW. 103 =32 M.UJ. 636= 
1916 PC. 81. Prem Devi v. Shambhu, 42 
A. 382 18 A L J 47.3 ; Pudum Singh v. 
Oodey Singh, 12 M.I.A. 350 ; Soonkoro v. 
SoonkoTO, C ML.T 267=4 I.C. 1045 (1); 
Lurga Bnksh v. Brij Raj, 1938 P.C. 40. 

(n) H.trn'ihTin v. Mutharanath, 4 M.l. 
A. 414 : Sntrnonun Siiiputly v. Sabitrt 
Devi, 5 W.H. P.C. 109. 
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tion, and any previous adjudications on the matter by proper 
courts, though not inter parties, will all be relevant. It is not 
necessary in every case to have direct evidence of the fact of adop- 
tion. Where the adoption is alleged to have taken place long 
ago, and the adopted son has been treated as such in public 
documents and by the members of the family, there is a presump- 
tion that every circumstance has taken place to account for such 
state of things as is proved or admitted, If it is proved that an 
adoption is apparently valid as performed, the onus is upon the 
person attacking the adoption to demonstrate in what particular 
respects there has been a failure of ceremonial or ritual. But 
ivhere a man who was alleged to have been delirious and in 
extremis and not in full possession of his faculties was alleged to 
have made an adoption, the onus is upon those propounding the 
adoption to prove that the adopter was in a fit state of mind so 
as to understand the nature of the act that he was performing 
and if it is proved that the alleged adopted son did not perform the 
obsequial or the Shradh ceremonies of the adoptive father but did 
perform them for his natural father, that is a circumstance against 
the factum of the alleged adoption. A prior decision upholding 
the validity of an adoption in a suit brotight during the adopting 
widow’s life-time by the presumptive reversioners impeaching it 
will be binding upon the actual reversioners after the widow’s 
death. 

171. Estoppel. — ^Under S. 115 of the Evidence Act “where 
one person has by his declaration, act or omission, intentionally 
caused or permitted another person to believe a thing to be true, 
and to act upon such belief, neither ho nor his representative shall 
be allowed, in any suit or proceeding between himself and such 
person or his representative, to deny the trxith of that thing. ” The 
misrepresentation to operate as an estoppel must be with refer- 


( 0 ) Diwakar v. Chandanlal, 44 C. 201 
-5 L.W. 10.1-18 Bom. LH. 992 21 C.WN. 
314-1917 M.W.N. 50-1916 P.C. 81-32 
M I. J. 636 ; Mt. Bivda Kncr v. Lidita Pra- 
sad. 38 Bom LR. 1256- 41 CW.N. 161= 
44 L.W. 546=1036 PC. 304=17 Pat. L.T. 
636. 

(p) Ramakrishna v. Tirunarayana, 55 
M. 40=35 LW. 73=1932 M 198=1932 M. 
W.N. .11=62 MLJ. 116. 

f«l) Perkash Chiinder v. Dhunmonee, 
(18.53) S.D. 96 ; Rajendranath v. Jopendra- 
naih, 14 M.I.A. 67 ; Lnl Achal Ram v. 
Kazim Hussain, 27 A. 271=32 I.A. 113= 
15 M.L.J, 197-9 C.W.N. 477 P.C; Vyas- 
rlitmanlal v. Vyas Ramachandra, 24 B. 
173-2 Rom. L.R. 163; Kailash aiandra 


Nag V. Being Chandra Nag, 36 C.L.J. 43.1 
-.1923 C 18; Rtip Narain v Gopal, 36 C. 
780-19 MLJ .548-3 I.C. 382 -6 A.L.J. 567 
=13 C.W.N. 920-11 Bom. LH. 833=36 
I.A 10.1 (P.C.)-, Chhalc Lai v. Chandra, 
45 A. .59 192.1 A. 176. 

(r) Chattibai v. Srimathi Kundi Bat, 88 
IC 573^1925 S. 223. 

(s) Maharajah of Kolhapur v. Sunda- 
ram Ayyar, 48 M. 1-1925 M. 497. 

it) Lai Durga v. Brij Raj, 1937 Oiidh. 
VN. 641 = 168 I.C 99.1. 

(tt) Punnamma v. Perrazti, 29 M. 390; 
See also VenkatarMrayana v. Subbammal, 
.18 M. 106=42 I.A. 125=17 Bom. L.R. 468 
=19 C.W.N. 461. 
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ence to a fact and not about a matter of opinion, a? for 
instance, an opinion as regards the validity of an adoption. 
Besides, estoppel merely creates a personal disq-ialifiL against 
the person who made the representation or his represent ativo and 
cannot affect the right of others claiminjj under tn independcnl 
title to challenge the validity or the factum of adoption. Thus 
where a widow govcMiied by the Mitak.'stiar.. S( iiool. ivps e.senting 
that she had her husband’.-, authority, ad.ipt^d a boy and >^ot him 
married, and sub.seqjcnth' he rrvor^ior.-rs tUi d to have the adop- 
tion declared invalid, it war. h.-ld th.d the .vidow was estopped 
from denying the existence of her n-.-band'.s authority and the 
validity of the adoption, but thai the reversioners were not 
bound by the widow’s represent..! «nn ‘i. ce the cstoppei was only 
personal to her. What the law of e.slosipel regards i;j the posi- 
tion of the person who was induced to act. If ilie persen who 
made the statement did so without lull knowledct' oi iindf-r err.ir, 
sihi impntet, it may in the rosull be unforlun.iie for him. but it 
would bo unjust, even though he acted undei ' iTor. to throw the 
consequences on the person who behoved his statement and acted 
on it as it was intended ho should do. The principle on which the 
law of estoppel rests is, that it would bo nio;-i inequitable and 
unju.st to a person that if another, by a rcprcreniation made or by 
conduct amounting to a representation, has induced him to act as 
ho would not otherwise have done, the person who made the re- 
presentation should bo allowed to deny or repudiate ih'' elTecI of 
his former statement, to the loss and injury of the person who 
acted on it, But when a party relie.*, upon an estoppel, whether 
it be by negligence, conduct or representation, ho must .sh.ow a 
breach of duty by the party said to be estopped as being implicit 
in such negligence, conduct or representation. 

172. Acquiescence and Liraitalion.— -Mere acquiescence by 
those whose interest it is to deny or impeach the adoption set up, 

(u) Dhiinraj Joharmal v Soni Boi. 5£ 

C. 482-2n ALJ. 27.1- 27 Bom. n.H. 837= 

52 I A. 2.11 192.1 MWN 602 .10 CWN 
601-49 MLJ 173 - 192.1 P.C. 118 

fio) Gnpcc r.nl v. ClianAraolce. (18721 
I.A. Stip Vol. 1.11; Dhanrai Joharmal v. 

Soni Bfii. .12 C 182 .it 496.-49 MLJ. 173 
-=23 A.L.J. 273 27 Boin LB. 8.17-52 T. 

A. 2.11 -1925 MWN. 692-30 C W.N 601 = 

192S PC. 118. 

(x) Lain Parbhu v. Stylve. 14 C 401; 

Dharam Kunwar v Bolu’ont Singh, 31 All. 

.198=.19 TA. 142=14 Bom. LH. 485 - 23 M. 

L.J. 200-1.1 TC, 673 -16 C W.N. 67.1--9 
A.L.J. 730.-.rl912 M W.N. 641 (P.C.): Dhan~ 
raj Joharmal v. Soni Bai, 52 C.il. 482=23 
A.L.J. 273=27 Bom. LR. 8.17=52 I.A. 231 
-71925 M.W.N. 692 = 30 C W.N. 601=49 M- 
I .J. 173- 1925 P.C. 118: Hor Shankar v. 


J.al RarhuraJ. 2!I All .MO -17 ML.T. 3.14 
.11 TA 12.1 I AL.T. 107 0 Bom LR. 

11 CWN 811 'PCI 
(i/l Venkata Siilihaninia v. Vedala Vrn- 
iMtnma. 46 MLJ .12- 19?4 M 308 -19 
L W. 83 1921 MWN J : Dhrratn Kunwar 
V BalwanI Siuijli .11 0 lOS 39 TA 142- 
H Bom LB IR.1 21 MLJ. 200 -A5 I.C. 
673- 16 CWN G7.1 0 ALJ 730=1912 M 
WN. 611 

(=).nharnm Kiinwar v Bnliron' Siiiff’i, 
34 A 398 39 I A 142 14 Bom. LR. 48E 
-23 MLJ 200 15 I C. 673-16 C W.N. 
675 -9 ALJ 730 1912 MWN 641. 

(n) Saral riiuntlei Day v. CopaZ Chun- 
tier Tjtha. .!0 C 296 19 I A 203 (P.C.). 

(b) Mercn-ifile Bank of India v. Cen- 
tral Bank. 17 L W. 329- (1938) 1 M.L.J. 
268 (PC.) 
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will not preclude them from subsequently challenging the factum 
or the validity thereof, provided they are not barred by the 
statute of Limitation. Under Art. 118 of the Limitation Act a 
suit for a declaration that an alleged adoption is invalid or never 
in fact took place must be brought within 6 years from the date 
when the plaintiff comes to know of the adoption, and under Art. 
119, the period of limitation for a suit to obtain a declaration that 
an adoption is valid is 6 years from the date when the rights of 
the adopted son, as such, are inlerefercd with.^*’ But the parti- 
cular limitation prescribed in Art. 118 of the Limitation Act applies 
only to a .suit falling under S. 42 of the Specific Relief Act, and a 
condition of obtaining a particular relief sought in a declaratory 
.suit is that the plaintiff .should not be guilty of laches, the measure 
of laches being fixed by the statute as 6 years. But this does not 
prevent a reversioner who has not brought a declaratory suit with- 
in 6 years under Art. 118 to bring a suit for posse.ssion of the im- 
movable properties within 12 years after the death of the adopting 
widow under Art. 141 of the Limitation Act. even if it be neces- 
sary in that suit to decide the factum or validity of the adop- 
tion. The same rca.soning applies to n .suit for po.sses.sion by 
an adopted person who has not bi'ought a suit within fi years under 
Art. 119 of tlic Limitation Act, and a suit for posse.ssion brought 
within 12 years but more than 6 j'enrs after his rights have been 
interfered with will be in time, ^Vhere a presumptive rever- 
sioner brings a suit of the nature mentioned in Art. 118 it is a 
repre.sentativc suit on behalf of the whole body of reversioners, f®-®) 
and in the absence of fraud or collitsion on the part of the person 
suing, a decree in that suit in favour of the adoption binds the 
enli»-e reversion. A decision of the Madras High Court in 
V eiikatasivayya v. has gone a stop further and held 

that limitation under this Article commences to run from the date 


(c) VaithiUngam v. No<g*o, 37 M. .129 
.-23 M.LJ. 1S9 15 I.C. 299-1912 M.W.N. 
1127: CvnilinonHwami v. RanialakshTnam- 
ma, 18 M. .53-4 M.L.J. 237. 

(c-a) As to wh.nt Is Interference, see 
Mount Gpi V. Maung On Going, 1 Ranff. 
18G- 1924 R. 34; Ningawa v. Ramappa, 28 
B. 94 ; Chendanla v. Salig Ram, 26 A. 40. 

(d) Kalynndappa v. Chanbtuappa, 48 
B. 411-51 I A. 220.-22 A.L.J. 508=26 Bom. 
L.R. 509 - 28 C.W.N. 666 =46 M.LJ. 598- 
1924 M.W.N. 414=20 L.W. 109=1924 P.C. 
137; Bagirathi v. Appo, 1934 B. 110-36 
Bom. L.R. 185=58 Bom. 280; Doddnva v. 
Yeilawa, 46 B. 776 .24 Bom. L.R. 158; 
R'^machandra v. Ranjit, 27 C. 242=4 C.W. 
N. 405; Joli v. Khazana, 8 Lah. 48=1926 
L. 654; Lali v. Murlidhar. 24 A. 195; 
Mansamma v. Veerayya, 30 M. 108; 


Ptidmalar v. Fakira, 35 C.W.N. 465=33 
Tom. LR. 904=1931 M.W.N. 561=33 L.W. 
477 :60 M.L.J. 619 -1931 P.C. 84. 

(e) Chandania v. Saligram, 26 A. 40; 
Jogannath v. Raniif, 25 C 354; Kalyand- 
uppa V. Chanftasappa, 26 Bom. LR. 509; 
See also Ratnainasnri v. AkiloTidammal, 
26 M. 291; Rhagirlhibai v. Appa. 58 B. 
280- 36 Bom. L.H. 185-1934 B. 110. 

(e-a) Varamma v. Gopala, 41 M. 659= 
3F MLJ 57. 

<e-h) Mata Prasad v. Nageshar SaJial, 
47 A. 883 52 I.A. 398 . 28 M.L.J. 535-30 
CW.N. 626= 28 Bom. LR. 1110=1925 P.C. 
272; Venkatanarayana v. Subbamma, 42 I. 
A. 125-38 M. 406--28 ML.J. 535. 

(e-c) 44 M. 218r--39 M.L.J. 681=12 L.W. 
499=1920 M.WN. 783=1921 M. 380. 
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of the knowledge of the presumptive reversioner, so that even if 
owing to fraud or collusion he does not sue, h suit undt^ tiiis 
Article by a remoter revereioner must be broii^lu hiii 0 years 
from the date of the presumptive reversioner'.^ knowledge. Tliis 
view cannot be supported a.s the third coluinii of t*'“ Ai ticlo men- 
tions, as the starting point •>{ limitation, the dale o mo kii'i.vledge 
of the plaintiff and not ilie dale of the knowledge of .sonnj oilier 
person who might have hoeii bin has 'ol been tin* plaint ill and 
can be justified, if at . 11, only on ‘he gr.umd that even where a 
remoter reversioner s''*-.'' llu: .smi irus. be deemed to 'rave been 
brought by the presumptn a revc-v^ .iii<'i, ho being considered ti 
be the plaintiff for pu'po.scs il tt.is Article. The question v/bether 
an alleged right to take in adoption oaii be the fouiulatioa i-f a 
suit for declaration even beii'io the «Joplion lakes j)!ace is not 
altogether free from diluciiil.x. No iloubt such .siiil.s have been 
entertained and decided on the mer:!,'- b but jl i.s not ea.sy to see 
how any adjudication i.i such a suit will alhsM the person subse- 
quently adopted. However that bo, llieie can lie little doubt that 
it is desirable in the iiiterost.s of ovorj bod.v concerned that th.it 


question should be adjudicated .so as. ai :ea.st, to serve as a warn- 
ing against future trouble and liligalion for those w-l.o want to 
go against the decision on the question. 

173. Status cannot be created by estoppel r liinilalton.— 
Neither the law of Liinitalimi nor that of eslopjie] can confer on a 
particular person who is not adopicd ihc status of an adopted sou. 
The law of Liinilativin can prevent .suits bt'inc brought to eject 
him from his po.sition as an udoptod sou and the law of e.stoppol 
will preclude the denial by certain persons of hi.s right.s as an 
adopted son. But neither of these will enable the alloaod adopted 
son to sue as such to enforce rights of which he is not in possession 
without proving the validity of his adoption as against those who 
are not precluded from challenging it. 


174. Dvyamiisliyayaiia.— Dvyamushyayaiifi is (he name given 
to a person who is given in orloplion nudor an agrcoinont that he 
should be considered to tw H-o cm of both Ih,- adoptive father and 
the natural father. This kind oi adoplien, wl.irh i, common among 
the Nambudris of Malabar. is an oxccpHon lo Ihe rule lhal tlie 
adopted son is severed from his natural hirndy since a dvya- 
mushyayana inherits in Imlh the foit,ili<-s, <■' and perfoims tte 


(/) Stiraym v. Annapiirnamma, 43 M. 
699; Sivastiryanarayana v. Aiidinarayana, 
44 L.W. 876 -1937 M. 110-1936 M.W.N. 
1333. 

(g) iMl Kunwar v. Chironjt Lai. 32 A. 
104-20 M.L,J. 182=5 l.C. 549=37 LA. 1- 
12 Bom. L.B. 244=14 C.W.N. 285=1910 M. 


(fi) V'lfsurfei’i 
M i:tV: Shank 

(no cercnioiiif 
(i) WooMtu 
Cal. 5«7 5 I.A 
V. Bishumbi'r 


•an V Secretary nf State, 11 
v. Kesawofl, 15 M. 6 
IS aro iiuccssary). 

Diicb V. Gokoolanwftd, 3 
,. K (P.C.); Nilmadub Doss 
Doss. 13 M.I.A. 85; Behari 


Sfnb, ?G A 172-1 A.L.J. 137. 


W.N. 8 (P.C.). 
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funeral ublatiuim tu both llic natural and the adoptive parents. In 
the absence of any agreement to the effect that an adoption is to 
be in the dvyamushyayana form, the presumption is that it is in 
the ordinary form even if the adoption is that of the only son of 
the adoptive father’s undivided brother. U) The power of making 
the dvyamushyayana adoption is not confined to brothers only, 
and oven their widows may give and receive in adoption an only 
son in the dvyamushyayana form. The consequences of a 
dvyamushyayana adoption are different from those of an ordinary 
adoption inasmuch as the children of a dvyai.nushyayana adopted 
son revolt to their natural family thereby disabling the adoptive 
father from perpetuating his own lino of male succession, On 
the death of a dvyamu.shyayana, his relations in both families arc 
entitled to .suceoed to his properly. Thus when an unmarried 
dvyamu.shyayana adopted son died, it was hold that both the 
natural mother and the adoptive mother of the boy were entitled 
to inherit equally as co-heiresses to his estate irrespective of the 
question whether the estate originally belonged to the natural or 
the adoptive family. 

175. Dvyamushyayana and after-born son. — Where sub- 
sequent to an adoption in dvyamushyayana form a legitimate 
son is born to the adoptive father, the share of the dvyamushya- 
yana is V 2 of what a Dattaka .son would take in competition with 
an after-born aurasa son. If, however, a legitimate son is subse- 
quently born to the natural father of the dvyamushyayana, the 
latter lakes half the share of the former. 

176. Ulatoin adoption. — Illatom adoption is a customary 
adoption of a son-in-law by his father-in-law prevalent among the 
Reddies, Kapus and Kammas of the Madias Presidency based on 
the necessity of having men in the family to look after the cultiva- 
tion, and is purely of a .secular nature without any religious 
significance, the same being brought about in consideration of the 
adoptee’s future aissistanee in the management of the family pro- 
perty. ITiis relationship commences with the admission of a person 
into another family with a view to marry him to the daughter of 


(}) MotuM Mat V. Mula Mat, 89 I.C. 
688 : Woomn Daee v. Cokoolanund, 3 C. 
.W-5 I A. 40 (PC.): Lttkshmipati Roo v. 
Vertkatesh, 41 B. 315-19 Bom. L.K. 23^ 
38 I.C. Hiichrao v. Bhimarao, 42 B. 
277r 20 Bom L.R. 161 -44 I.C. 851; See 
contr.T in Krishna v. Paramshri, 25 B. 537 
-3 Bom. LR. 73. 

(h) Krishna v. Paramshri 25 B. 537=3 
Bom. L.R. 73. 

(1) Wooma Dace v. Gokoolanund. 3 C. 


587 5 I.A 40 (P.C.). 

(m) BasafiiM v. Giirlmgawa, 35 Bom. 
LR. 75-1933 B. 137 -57 B. 74 ; Behari v. 
Stiib, 26 A. 472-1 A.L.J. 137. 

(»i) Daltafco CiifiTiftriJfO v. 33 & 34. 

(o) Sitanna v. Viranna, 39 L.W. 607= 
1934 PC 105;M934 M.W N. 414 .13 P.L.T. 
497 ---1934 A.L.J. 433--38 C.W.N. 697=36 
Bom L.R. 563-67 M.L.J. 20-61 I.A. 200= 
57 Mad. 749. 
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the adopter, (p) though the marriage itself may not take plane till 
after the latter s death. Such an affiliation is no1 prevented by the 
existence of an aurasa or Dattaka son to the adoptc' '** nor does 
it prevent the adopter from inakinj> a subsequent Dattaka adoption 
to himself. ''■> But it requires very strict pi oof io c , iblish illatom 
relationship to the brother of the father-in-law whu ii is very un- 
common. The rights oi an illatom mh. depend upon euslom. ile 
is not a coparcener with the natural or ...lopied .son of his adopter 
and hence there is no rl-cht ..f .«^iirvn'<jr«hip between .hem. 
though he counts as a -on on ivio.’ ei the new family and takes 
a share equal to that of an aiirara - .n ■ Hut he loses no right? 
of inheritance in his natural family. " ' and the properly he takes 
in the adoptive family is taken by hi.s own relations tr the Oycelu- 
sion of those of his adoptive father 'Pho children of ihe person 
affiliated do not beeomc memhei-s of the new family and the 
illatom son lakes the properly whieh he gets in the new family as 
his own ab.solute property and his desrendnni?- i-annol claim any 
right therein. By the illatom affiliation, Mie adopter doi-s not 
deprive himself of his ah.solute poweis of disix.‘'ing of his property 
in any way he likes, and hence the illatom son is not entitled to 
interdict the adopter’.s alienation on the gro;.i d that it is un- 
authorised. 

t77. Kritrima adoption.- ' ttou of lln> f>nme msle and ajjec- 
tumatelij disposed, loliom his mother '>»• jalher tp^'es with leaier at 
a time of distress, is Dattaka son. .'l son of the same caste able 
to discriminate between right avd ■'er mg and having fiVal affection, 
when adopted, is called Kritrinn son. ” Manu, ix, 168-169. 

An adoption re.sembling in siivoral respects the illatom adop- 
tion is prevalent in the Province of Mithila and among the 
Nambudris of Malabar, and is known as Kritrim.-i adoption. 


<p) RamakHstna, v Suhhakka, >2 At 
142: Balarami v. Peru, G M. 267: See .'ib.o 
Haniimantamma v. Rami Rediii, 4 M. 272 
((/) Krisinamma v Venkalasubbamn. 
42 M. 805 -46 I.A. 168 17 ALJ. 662 21 
Rom I. R 906-2.7 C W N. 1010-37 Af.I.J. 
1 1919 M.W.N. !!51-10 L.W. 19:i 1919 P. 

C. 162. But sec Quaere in Sitanna v. 
Viravna, 39 RW 107- 1934 P.C. 105 19.71 

M.W N. 414 1.5 P.L.T. 497-1934 ALJ. 43.1 

-..18 CW.N. 697-36 Bom. LR. 563 -67 

ML. T. 20- 61 I A. 200 - 57 M.id. 749. 

(r) Chenchamnm v Subbayya, 3 **. 114. 
(.si Siilibn Rao v. Maliatakahmamma, .12 

LW. 233 - 54 At. 27-19.10 M. 883 - 59 M.L.J. 
558. 

(() Chenchamma v. Subbayi/a, 9 M. 114: 
CMnna Obayyn v. Sura Reddi, 21 M. 226: 
NaraaimUa v. Veerabhadra. 17 M 287. 

23 


((/) Haiiumantomiiia v. Rr,mi, 4 M. 272: 
Chenvhamnia v Sunhayyu, 9 M 114: But 
s.e» Sidda Rcddi v .lubhninmo, 10 Mys. 
T.J .1.12 

(el nnlurami v. Prra. 6 M. 267. 
del Balarami v Fi-ia, fi At 267; Rama- 
kristna v. Siibbakka. 12 M. 442, Chen- 
chamma V Suhbavys. 9 M. 114. 

frl Mvthala Reddiar v. Sankarappa, 67 
ML J. 706 1935 M .1. 

(»l> Chalia Pnpi v. Chaila Koti, 7 M. 
HCR. 25 

(;:i Sabha Rao v Mnhalakshmamma, 22 
LW 233-.54 Vr 27- 1930 M. 883--.59 ML.-T. 
558 

in) Serrelani of State v SantaTaJa, 25 
MLJ. 4I1-1914 M.W.N. 333-21 I C. 432 
(2); Shi’’' Det> v. Dwerka Das, 1933 Lah. 
1050 
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This kind of adoption has nothing to do with the obsolete form of 
the adoption of a Kritriim son as known to the Smritikars but is 
purely a modern development springing from a desire on the part 
of the Mithila community to circumvent the prohibition against 
the widow making a datUika adoption. This adoption also is purely 
.secular in its nature as the illatom and the adoptee’s riehts in the 
natural family are unaffected by the adoption as in the case of the 
illatom adoption, The Ki-itrima adoption is made with the ex- 
press object that the adoptee .should perform the excqiiial rites »)f 
the adopter and inherit the properties of the adopter and hence is 
not pcrinissiblo when the adopter has male issue. All that is nece.s- 
sary is that the adoptee should be acquainted with the merit of 
performing the obsequies of the adopter and with the sin of omit- 
ting them.^'*! By his adoption the adonfee becomes the .son of the 
adopter and ho i.s not entitled to claim any relntion.ship and any 
right of succe.ssion to any one other than the adopter in the new 
family. For in.stance, he has no right of collateral .succes.'sion.^'’) 
Besides the adoptoe’.s own sons do not lake any iiderest in the 
property of the adoptiv'e father, the relationship not extending be- 
yond the contracting parties on either sid“.^ft 'Phis kind of adop- 
tion can be made by either a man to* a womat^, or jojntly by both 
the hu.sband and wife, but when if is m.uh' by a woman, if is made 
to herself and not to her husband and no ccmsimt of the husband is 
at all nece.s.sa ry.ttt' llie consent of the adoptee when he is sni 
juris i.s ab.solutely noco.ssaryt''> for the validity of the adoption, 
but if he i.s a minor, the adoption will be valid if he has attained 
years of di.scrclion and his parents consent lo the adoptloi'. ^<^5 The 
affiliation being purely secular, the initiatory ceremonies including 
the Upanayanam having been performed in the natural family does 
not invalidate the adoption.^**) Any iiei-son. provided he is of the 
.same ca.ste, may be adopted, thmigh he be the father or a brother 
of the adopter, and the prohibitions agaiast the adoption of parti- 
cular person.s in the ca.se of a Dattaka adoption arc not applicable 
to a Kritrima adoption.^'' No ceremonies or sacrifices are m'ces- 
sary for its validity, the only requisite being the consent of both the 
parlies; nor is a document necessary for its validity. 


f?j) W»OHi» Daec v. GokooJnviivd. .1 C 
ri87- 5 TA. 40 (P.C.l; Chandv v. Swbba, 
13 M. 309. 

(c) Latita Prasad v. Sarnatn Sivgh. 1933 
P lO.'i -14 P.tT. 27. 

(ft) Sfiiboo Koeree v. Joogwi, 8 W«R. 
155 

ff>) Mela Singh v. Gnrd4is. 3 Lah. 362 
1922 L. 4.33 (F.P 1. 

(/) Jnswant v. Doolee. 25 W.H. 255. 
(g) Shibkoerre v. Joogun, 8 W.R. 155. 


Ui) Lalila Prasad v Sarnnm Singh, 193.3 
P. 165 14 PLT. 27: Lnchmnn v. Mohun. 
16 W.R 179; Sutpnllec v. Indramind, 2 
SD. 173. 

({) Oomnn Dub v. Knnhia. 3 S.l). 145; 
Chairdree v ffanooman. 6 S.D. 192. 

(j> Diirgnpal v. Roopiin, 6 S.D. 271; 
Ktdlean v. Kirpo. 1 S.D 9: Shihkorree v. 
Jongun 8 WR 15.'>. 

tie) Kamala Prasad v. Manohar, 13 P. 
MO 1934 P. 398 .-15 P.L.T. 715. 
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178. Adoption among Jains. — ^According to the customs ■’•y law 
prevailing among the Jaias no authority expros.-; o, implied is neces- 
sary for a widow of a sonless man making ai' .uli, ' - to him,<‘) 
and the .son adopted may even be a grown up and married man. 
The only essonli.il coivinony for the validity of ib tdoption is ihe 
giving and taking of the adopted son.‘"*> The Jai-.s di'l. •• parti- 
cularly from the Br.ihmmical Hindus u. tli. ir .-oMdiict towards the 
dead, omitting all the .;b.‘-.\iuie.s .ifter Iil ■ '■u-pse is luTut .>r buried. 
The birth of a son has no • iteel aecordi-; lo tbein on 'he I'uiure state 
of his progenitor, ano eoii-' mb ...opf.-m i.>, men ly a temporal 
arrangement, having no spinti'.d b. ct."* 

179. Adoption among Agnrwallas. -Similai re.isi.ning as in 
the previous .'Section appiu-s 1<» me* .'garv’alkv..' " die qualifying 
ago for adoption oxlencimg to 311 \-i .u .. 

180. Adoption oi girls. — Adup'ion of a d:ui‘;bl'*r is invalid'*’* 

except in the ea.se of the Dancing (brl k.ium |see contra 

in'*'']. Adoption of girls is not known to 'i'' yeiu'U'l law in tlie 
Hindus''’ and the onus of esUibli.'-hmg a local. Inbal jr latnily cu.'>t'jm 
validating .such an adoption i.s uiion tluxsc who .dlege it Even 
among.st the Dancing Clirl.s, if tlie piu*i)o.si> ol '.la' adopium is iiu 
moral, the adoption is iiualid and then c.in 'oi no que.slion. of 
estoppel in favour ol die adoptee, t’ ’ since i.a estoppel cannot de- 
feat a prohibition on grounds ol pul 'sc policy. But if ihe adoption 
of a girl is not to promo'e pro'-tiiulion, but io wean the girl away 
from it and settle her in ni.uried life, a custom validatinp. such 


U) AsUarJi v Hup. 30 A. 107 5 A.U.J. 
r^UO, MaiiiK V. Japat, 17 C. SIS, Batwifi v. 
Smuttl. lO.-JC A btl -lIKHi ALJ 1237. H«i»- 
L-Ittind V. Jatilbu. 32 A. 217 37 I A. 93- 
14 C.W.N. 545-7 AUJ. 340 20 MI.J 
133 1010 MW.N. 132 12 Bom. LR 102 6 

I C. 272. Maharaja CJociml v Cl't.!!). ilSJU 
5 SOA 276. Jiwuraj v MI. Shvokau'-'r, 
56 IC 65 1020 N. 164 .imunccl in injl 

P.C 77 1920 M W.N 6?7 -25 OWN 273 

linrvath v Mavilil, 27 C 379, Snudar 
Baldco, I I U 7« .1032 L. 426; Shco Singh 
V Dakha, 1 A. 686-"i I A. 87; but see 
coiilr.i Ml Gatoriim v. Eramma, 50 M. 228- 

26 L.W. 408 51 MLJ. 757- 1027 M. 228 

oil Iho eroiincl th.nt no such custom coii- 

tr.ii'i to orclin.iry Hindu Ij. 2 W whs proved. 

I in) Sheokiiarhai v. Jearaj, III I C. 481 
-1920 M.W.N. 627-1021 P.C- 77-25 C.W. 
N. 273. 

(n) Shea Singh v. Mt. Dakho, 6 N.W P. 
H C.R. 3S-S r.A. 87. 

(o) nitanraj Johannal v. Sonl Bai, 52 
Cal 4S2 49 M.L.J. 173-2.3 A.L.J. 273^27 
Bom. L.R 837=1925 PC. 118=52 I.A. 231 


1025 MWN 6!'2 30 C W N. COl. 

(fit (Jniignhai v Anuatu, 1.1 B. GOO, 
Oiifltlalli \ thniiiiiiUi. 2'i MLJ 19;j 17 I 
C iJ2 1112 MWN 1138. 

iiji Midhiikaiinii v Paramaiami, 12 
Ai 211. Vi-tika V Mtthuliniia. 11 M. 393. 

(r( \'rr"nilri' v l>inu Niit'i, 36 C. 821= 
J I (. OlHi. H,i,r V Karlha. .17 B 116=17 I. 
C Ml M Knin Lit 1129. 

IS) l.'niii P.nri v Shin Ram, 1931 L. G.53 
.35 P L.R. 700 : In the matter ol Munshi 
Ran, I.'. T 6nK ITU I, 309 

(t) Ghasiti V Uinran, 21 C. 149-r20 I A. 
19.1 (PC) 

III) Kaudimja v. Chokkammal, 12 LW. 
7 ."lO IC. 211. Vciikn v. Mahatinga, 11 M. 
:i9.!. KaiiialakJii v Hammami, 19 M. *27: 
Mniijfiiiinic V Sht-shgiriTao. 26 B. 411-4 
Bon.. LR lie. Miiiliikannu v. Paramc- 
sumi. 12 M. 21 1 

(e) Kaiirlania v Chokkammal, 12 L.W. 7 
—59 IC 111. Vceianna v Sarasiratnam, 
43' M I. W. 7.-.5 1936 M W.N 555 :1936 M. 
639 -71 MLJ. 53 
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adoption can be upheld by the Court in the case of Dancing 
Girls and there is no presumption that such an adoption is for the 
purpose of prostitution. There is, no doubt, a clear cut conilict 
on the question of the validity of such customai'y adoptiuns among 
dancing women of the prostitute class between the Madras and the 
Bombay High Courts, the Bombay High Court holding that such 
adoption is opposed to public policy and hence void because it is 
invariably meant to promote prostitution. But, as observed by 
Muthuswamy Ayyar J., in Venku v. Mahalinya, 11 M. 393, prostitu- 
tion is neither an essential condition nor a necessary consequence of 
such an adoption but is only an incident due to social iniiucnces. 
Adoption is resorted to pai’tly for continuing the family and partly 
for securing a person competent according to the custom of the caste 
to perform the funeral obsequies of the adoptive parents and to take 
their property. To ignore tliis essential object of adoption and to 
confound it with prostitution is to obliterate altogethej- the line of 
distinction between the province of ethics and that of law and to 
damn a thing in praesenti for what may or may not be its conse- 
quences in future. For, it must be remembered that there is nothing 
to prevent the adopted girl from subsequently saying that she is 
not going to lead the promtscuou.< life of a prostitute but only the 
life of a respectable married woman wedded to one man. Hence 
the adoption of a daughter by a dancing woman cannot by itself, 
without anything further being proved, be said to offend public 
policy. To hold the contrary would result in shutting the door on 
what may in many instances be an innocent act of adoption,especial- 
ly in these days when the torch of reason and culture is fast lighting 
up even the darkest recesses of insane and immoral traditions and 
guiding their followers into the sunny paths of moral civilisation 
and progress. See also S. 22. 


(w) Shanmugam v. Krtihnavcni, 1931 
M.W.N. 288; Manjamma v. SethaoMrao, 
26 B. 491-4 Bom. L.B. 116; Veeranna v. 
Sarasiratnam, 43 M.L.W. 755.-1936 M.W.N. 
555-1936 M. 639^71 M.L.J. 53; VenJeu v. 
Mtthalinga, 11 M. 393; Muttukannu v. 
raramaswami, 12 M. 214; Queen Empreu 
V. Ramanna, 12 M. 273; KamaliUuhi v. 


Ramoswami, 19 M. 127; Nagamulhu v. 
Dnsi Sundaram, 32 I.C. 743 — See contra in 
Mathura v Em, 4 B. 545; Cuddati v. 
GanapaR, 23 M.L.J. 493. 1912 M.W.N. 1138: 
Visalakshi v. Dorasinga, 29 I C. 974; Hira 
V. Radha, 37 B. 116; Girimallappa v. 
Kenchava, 45 B. 768. 

(o) See p. 179. foot note (v). 
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181. Age of majoritj. -According to the oai'v wj.t.i-h and 
the view taken in Bengal ..nri Mi dras ■ a |)-arv)u attains his ■ .aju- 
i-ity under the Hindu has on die Lompieti.n ol ih-.' IjiU year, but 
in other parts of India, ; ;irscjij is vne! -n au.h.i his age oi inajorily 
on the completion of the lOui ,eai ' the Indian Majority 

Act of 1875 which applies ah;;, tw Un. Hindus lu all matters i xcepi 
marriage, divorce and uilopiiuii, m |!ie i,»ise of iwcty miiiiir o' v-liose 
person or property a guauli.m n.s be.- .ippointcfl b> .my Coiirl ul 
justice and of every rninoi 'inder the turisdiclion ot any Court of 
Wards, minority terminates on t'.ie completion ol the 21st your, 
and in all other cases on <hi' compli tion .if the l&*h year. 
Once a guardian has been appointed b\ a Coim of justice, niinovity 
continues till the completion of tlie 21si yea*- vhether the guardian 
appointed continues or fails to conlmue 'o act."'’ 


182. Minor's contracts. — The Indian Con'.i ict Act, IX of 1872. 
governs the coritraetiial acts el a niintr. and a coni; act by a ninor 
is absolutely void and not men ly voidable. No i ‘.‘Vsnnal remedy, 
can be obtained agam.st a minor even in respect of supph of neces- 
saries to him which are suited li. his po.silion in life, though 'inder 
S. 68 of the Contract Act. tin penun who suppliul lho.-..> neees.sarics 
can claim to be reimbur.sed fron ins (‘state But u minor can be 
a transferee of projicnj and cai. .sue lor })o.sst's‘.ion of fh.* jiroperty 
under a sale in his favour'"' oi the enforcement of a mortgage^!) 
if there is no part <if the consideration remaining to be executed by 
him. For the same reason lie c.an be a payee under a pr()mi.s.sofy 
nolo<«h He can al.so bind himself by a contra'-l of apprenticeship 
provided it is for his benefit."'' TTicr*’ can be no e.sloppel against 
& minor even when he has fraudulently represented himself to be 


(fl) Callyehurn v Bhugfiubully, 10 Bens. 
LH. 231; MorhooniiolMin v Samemlrn, 1 
C. 108 (F.B.): Sattiraju v. VenkaCaitnami, 
40 M. 925-40 IC .US S LW 603 -.12 M. 
L.J 119. 

(b) Shivji V. Datu, 12 Bom HCH. 2Ml . 
Mata Baksh v. Ajodhiija, 1936 Oudh 310. 

fc) Ml. Durga Devi y Gvt Narain, 
1924 L. 157: Sftnifcli Abdul Sahim v. Mt. 
Barira, 1921 P. 166 (2i 2 PI.T 556, 
Jambagathachi v. Rajamannarsami, 11 L- 
W. 596=57 I.C. 679: Sadho v. Murlidhar, 
29 A. 672 (F.B.1 4 A.LJ. 597 
(d) Moharl Bibee v. Dhamadas. M 1. 
A. 114=30 C. 539=5 Bom. L.R. 421=7 C. 


\VN 411 PT: Rnlu'/inf .Siwr/Ji v Clniicj/, 
31 All. 296 39 1 A 109 -14 I.C. 629_9 
AL.T 509-16 r.WN. 577.-1912 M.WN 
162 -23 MI. I 18—14 Bom. LR. 422 
(P.C 1. 

ii?) Notqiu V Ml Dhanw, 33 A. 154 - 
14 AL.I 63 .73 IC. 73; Ulfaf Rai v Courf 
Sharkar. 3.1 All 657-11 1C. 20-8 ALJ. 
670 

if) Ragliacii Chanar v. Srinivasa Ragk-i- 
vu Chanar, 40 M 308 31 MLJ. 575 — 36 
IC 931 ".Piei 2 MW.N. .363 (FB.). 

I.J1 Hangaiazu v Basappo, 24 M.L.J. 363. 

(b) Poilnrd v Rohm, 33 M 288=6 I.C. 
754=1910 M.W.N. 187. 
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of age and has thereby induced another to contract with him.^‘> 
In Rayhavachariar v. Srinivasa Raghava Chariar'f^ the question 
that arose was whether a minor was entitled to enforce a mortgage 
executed in his favour. In answermg the question in the affirma- 
tive, Sir John Wallis, C. J., observes as follows : — 

■■ Wallis, C.J. — Tho questiuii roleri-cd to us is whetliei a luurKjoye u.wcitl- 
fit tit javoi^r of a minor who has advanced the whole of the worlijatje moiieij 
IS enforceable by him or by any other person an his behalf. In considL'iiii;^ 
this question the starting point is the decision o! Ihcir Lordsinps ot tlic Privy 
Council in Mohori Bibee v. Dharmodas Ghose,‘J} which dcciilcd, so lur as 
IS material I'or the present case, that a mortgage by a minor was void. A 
mortgage is a translcr of propcity, and their Lurdsliips pointed out that 
under section 7 of the Transfer ot Property Act persons competent to con- 
tract are competent to Iran.sfer property, and went on to show tliul under 
the Contract Act a minor was not competent to contract. They, theretore, as 
f understand, held that the Iranster by the minor was bad, .uul went on to 
hold with icference to certain other contentions which wcu- laised tliat, as 
an infant was not competent to contract, the question whetlier the eoiitracl 
was void or voidable could not arise in the case of an inlunt. The earlier 
decLsioii of the House of Lords in NotUnyham Permanent lienefil Buihluiij 
Society V. Thurstan,^l^) was practically to the same elicct. In a later case 
Mir Sarwarjan v. Fnkhruddin Mahomed Chou-dlnin' > '—llmir Lordships held 
that it was not conipcteiit to tJie guaidian ot a iniiioi or lha tnuiiagei of ids 
estate to bind the minor or his 0*^1010 by a contiact lot lh»* sale ol immovable 
property, and that in the absence of iiiuiuahty the c.intiacl could not bo 
enforced on behalf of the minor. These deecsions do not, in my opinion, 
affect the question arising in the prc.sciu case whether a transfer by w.iy ol 
mortgage in favour of a minor is enforceable. Under section 6 ot the Trans- 
fer of Properly Act, properly may bo transferred to a niinui as he is not “a 
person legally disqualified to be u transfcix*u'’ within ihc meaning of sub- 
section (h) ol that section. It is quite clear that a liansfcr oJ full ownersliip 
or of a morlgugc interest in immoveable property may be made by way of 
gilt in favour of a minor, just as a minor mciy inherit spcciiie imiuoveable 
property or an interest in it by W'ay ol mortgage. Tlie question then is 
whether it makes any difference that the translcr in favour ol the minor by 
way of sale or mortgage is made in consideration of a price paid or a loan 
advanced by the minor. No doubt, according to their Lordships' decision 
in such a case the minor could not bind himself by conti'aci to pay the price 
or advance the mortgage money, but, when he has done so and the vendor 
or mortgagor has executed a i-egistercd conveyance in his favour, is there 
any reason why the transfer in his favoui’ should not take effect? 


(1) Mahomed Syedol Arif fin v. YeoA 
Ooi Giirk, 43 I.A. 256- =39 I.C. 401-19 Bom. 
L R. 157 -21 C.W.N. 257-1917 M.W.N. 162 
-1916 P.C. 242 adopting Leslie Ltd. v. 
Sheill, (1914) 3 K.B. 607. See also 
Raghavayya v. Subbiah, 7 L.W. 124 fol* 
lowed in A.S. No. 412 of 1931 short-noted 
at page 8 of 48 L.W. {Summary of 
Recent cases) holding that where an 
alienation by a minor is set aside, the 
court has pow’er under S. 41 of the 


Specific Relief Act to award compensa- 
tion to the alienee if he was not aware 
ot the alienor's minority. 

If I See p. 181. foot note If). 

(J) (1903) I.L.R. 30 Cal. 539= 30 I.A. 
114-5 Bom. L.R. 421:^7 C.W.N. 441 (P.C.). 

Ik) 1003 A.C. 6. 

(I) (1912) I.L.R. 39 Cal. 232 -39 IJL. 1 

16 C.WJif. 74-9 A.L.J. 33 14 Bom. I* 
R. 5-1912 M.W.N. 2 !Ll21 M.L.J. 1156-13 
1C 331 (P.C.). 
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“> bind them- 
selves by contract was enacted in thcr favour and for their prolcctio.,. and 
It would be a sIraiiKe consequence of this leKislation I tlv ..le lo taV ' 


, . , " iiiij. leKisiaiion | 

nothing under translers in considei ation of which 

their money 

“On the contrao the geneial sehfo.c of the li. iitlei 
appears from the defiintion, h I'ul iniinnv m.iv lie ti.iiish- 


.111.1.11-. i,i.,y lie ii«nisi<MVt'- hut r. 

ferors, and I do nut think the u.teiili..,, .,i tiu- ' .••Ji-h.tu-o i., ex'.cp. li 


opert.v Act. 's 
hut I-. ti.ins- 


nile the nuist import.int th.ss 
suiriciently made out." Ri- h 
M. 308 at pp. 312-315. 


‘lal inoitg.iijc is 

ira Clniinr. -10 


183. Kinds of Guardians.— m.s . i-.- of fom- kintl.^ • (1) 
Natural Guardians, (.) Tost anion i an' -ruardians. CD Coiiii Guardi- 
ans and (4) Dp jacin Guaidians 


184. Nuliiral Guardians A uitiu.ii .quardian is uno who by 
virtue of hi.s or her lolulion.siup lo !h<« iiild has a chum t ' he ifs 
quardian. The father’s .igJit lo i,e t.io quardian tlic? |n-ison and 
jsroperly of Ihe minor is paramount .• '.<1 eoi- . first .md the 
rigid of the mother to the guaidianship eonu - oext ' Under the 
ITindu Law, nobody else than the father a-.d tht moth 'r of the mimr 
(with probable e.xceptions in faviair of thi' older broth'*i -md llic' 
direct male and female ancestors) is entitled as i matter of natural 
right to bo and to act '*s a iMiardi.'in of a mi- or’s p» r.son and pro- 
perty Whi’re there is no natural 'njaidian ahve, recoursi* must 
be had to the Court as ropre.sontinq [ • ' rights of tin' King for the 
appointment of a guardian.'"' 


183. Father’s right as guardian.- By rc'ason ol Pnirin Potcalas, 
the father’s right to have the eustodv of the person and property 
of his legitimate cliildren is recognised tti he supremo, and so long 
a.s he is compelent lo di.seluirge hi.s funelion as a guardian no Court 
ha.s any powei- to appoint any body else as the guardian of his 
minor childron.^P’ Consequently, there is no jurisdiction in a 
Court lo appoint or declare llie father as the natural guardian, and 
he cannot seek any such declaration Neither the father’s loss 
of caste, no*- his convi-i-.sion to another rcligitm,'** nor his re- 


(m) IVanabhni v. Janardhim. 12 B 110 

(n) Suv^nr v. Bcnniirf. i C. 7r,. Kan- 
Icsra V Jorai. 2S A. 2.12 -2 AT.J 661: 
Jiane/vhtii v. Gojial. 5 Bom. I. R 542, 
CUflnrinipjui v. Diinava. 19 B .'593. 

(o) Thavamnial v Knppavva, .IS M. 
112.1- 27 M.I, J 285- 26 I.C. 179: KrUto v 
Kat}t>rttu)}/<f. 2 CT..R. 58.1; Mt. Bhiktio v. 
Ml. ChnmeUi. 2 C.IV.N. 191: Narana Bhal- 
ta V. iMkshminnrnsamma, 11 My.^. tJ. 56. 

(p) Besaiit V N'lrayitniah, 38 M. 807— 
41 I A. 314 -27 M.L.J .lO- 12 A-L-J. 1155= 
16 Bom L.R. 625=18 C.W N. 1089=1911 
M.WN. 585=1 L.W. S20 -24 I.C. 290 


(PC I 

(q) Ijikxlimilw' v .S'liririhnr, 3 B. 1; 
Barain v Knlmii Soonilary. 19 V/R 13.1 
(PC); V<*nl«li"!ii'nrn»i v Snrnfliiinhal, 1.1 

R. .190-1930 R 07; Gopinri V fi.im. 19J1 

AI. J 1016 1931 A. KIR. 

irl PHilaha, v W.i/iorfii .1.1 B 107 lO 
Bom I R. 1131 1 1C 659. Kniilesra v. 
Joriii 28 A 2.13 -2 A L .T. 663. 

(s) Mnhomrd v RatIhih'U, 47 I C. 817; 
ShamHimi v Sniilnbai. 25 B. .1.11 3 Bom 
LR. 89. yinrhoo v Ar;oo7l, .1 W R 235. 
ffnrichrtnrf \ C/iiiluin, 1 i L.'i1i 176-33 PI, 
K 419 -1932 lUill. 385 
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marriage nor the circumstance that he is indigent, diseased or 
leading an immoral life,*"' will in itself be sufficient to dislodge his 
right to bo the guardian of his minor children. His “guardianship 
is in thj; nature of a sacred trust, and he cannot, therefore, during 
his lifetime substitute another person to bo guardian in his place. 
He may, it is true, in the exercise of his discretion as guardian, en- 
trust the custody and education of his children to another, but the 
authority he thus confers is essentially a revocable authority, and 
if the welfare of his children requires it, he can, notwithstanding 
any contract to the contrary, take back such custody and education 
once more into his own hands. If, however, the authority has been 
acted on in such a way as. in the opinioti of the Court c.Kercising 
the jurisdiction of the Crown over infants, to create associations or 
give rise to expectations on the part of the infants which it would 
be undesirable in their interest to disturb or disappoint, the Court 
will interfere to prevent its revocation,” Besides, the father can 
appoint a guardian by his will even to the exclusion of the 
mother, *"’' but he cannot appoint a testamentaiy guardian in respect 
of the joint family property. But a childless Hindu without co- 
parceners, authorising by his will his widow to adopt, can at the 
.same time appoint a guardian to manage the i>roperty of the boy 
to be so adopted during his minority. 

In rejecting the contention that a father can appoint a testa- 
mentary guardian in respect of the joint’ family property Ju.stice 
Coutts-Trottcr has the following observations to make in 41 M. 561. 

“To speak of natural rights has always been recognized as :i slippery path 
for the political thinker to tread from the days of Hobbfjs and Rousseau. It 
is an even greater pitfall to a lawyer. To appoint a guardian to the person 
of his infant children may be a 'natural’ right vested in the* father. To clothe 
him with authority over property which bc1ong.s to so complex an institution 
as a Hindu joint family may be, seems to me to be something which cannot 
be derived from nature, but must be founded on some legal warrant. In 
England the warrant is statutory, and it is not pretended that there is any 
statutory authority in force in India. The citations from Manu seem to show 
that the original conception was that the custody of properties <if the joint 
family where Ihcre wa? no adult member should be the care of the King, 

Audlappa v. Nallmdran, 28 M.LJ. 4.1 A. 21.1 18 A.L.J. 1127-1921 A. .148; 

442-19 M. 47.1- 1913 M.W.N. 330 29 TC Bndhilnl v Mnrarji, 31 B 413- 9 Bom. 
4; Suhraman'm v, Ammayvee, (1915) M. I.R. 553; Jagannadha v. liamayamma, 44 
WN 414-29 IC. 976- 28 M L.J. 642. M. 189-1921 M 1.12-13 I..W. 91=40 M.L. 

(V) KaUdis V. iSitbbaTn7na, 7 M. 29; J 46 
Miniyamma v. Munisamappa, 10 Mys L. (r) Chidambara v. Rangasami, 41 M. 
J. 156 .561 7 L.W. 454=45 I C. 905=34 ML.J. 

(i>) f.j/ons v. Blenkin. (1821) Jac. 245; .181. 1918 M.W.N. 265 (F.B.); Briibhnkan- 

Besant V. Naraj/aniab, 38 M. 807 -24 IC da* v ChasMram, 59 B. 316=37 Bom. L. 
290 41 I.A. .314-27 M.L.J. 30=12 A.I.J. R 1-1935 B. 124 (FB.). 

1155-16 Bom. LR. 625 18 CWN. 1089=- (y) Jagmmadha v. Ramnyamma, 44 M. 

191-1 MW.N 585=1 L.W. 520 189-1921 M 132=1.1 L.W. 91 --40 M.L.J. 

(w) Raj Lukhee v. Gokool Chiinder, 13 46 

MIA. 209; Deba Hand v. Anandmani, 
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which in modem language moans the Courts of the country. No c-'se has 
been cited which can be said to recognize the suggt'^lcd right, ooobah 
Doorgah Lai Jlia v. Rajolv Ncclannuul Singh^^) conlaiiv, ryr 's.sion'- which 
tend to show tliat the kanicd Judges *,itpposed that h.i. Ii a ,, .wer would be 
possible; but they do not definitely so decide. Mr. K. Srmiv.v?n Ayy.angF.r 
supported that judgment ..n the ground that ;ib ihe jn. ... ties dealt with 
were the properties of the lather absolutely and were not lo^n. prore.iies, his 
right to appoint a guardi.m for them might tx' . oa--.rie- >1 :ls :.r. inlu i ent uart 
of his total right of ownership That n.mm ■ i.i to me to b.- lapsing into 
abstract speculation, and . m.iv Isr thj Mi V H. R.im.ich.nidr i Ayyar’s 
attack on this theory - whi .i not in.slgi ific r.. j founi.d almost the whole of 
his argument— wa.s well-fou idtii I’.'yrnd I’.j h-. argument seemed to me 
to come merely to this. The thing is e-m.-nicn;. it h. conson.int w’th a?! 
right notions of what a lather ought to W able to do for his eliildren: it is 
nowhere cxpi-cssly prohibited: ♦hcrefirc d (•.•n lx- done. To nv' on the con- 
trary it seems that to put a pei -or in a definite legal relalior. to properly of 
which he is not the owner is a -.tep which c.mnoi he t.iken unless there is 
legal authority for taking it. Its conveniiMK-e and justice may be admirable 
reasons for the legislature to take action They cannot in i.iy opinion suffice 
to set in motion a court of law.” 


186. Adoptive Parents. — As between ilio natural father and 
the adoptive father, the latter has a prefcrcMitial right to Ihe gunrdi- 
an.sliip of the adopted boy/"’ the rea.son being Ihrt, on adoption, the 
hoy passes to the control and authority of the adoptive father. So 
also the adoptive motlior has the preferential right i the guordian- 
sliip of the adoptee as agaiti.st the natural futher, though in any 
p.'trtieular case, on a consideration -.f Ihe wf'lfare of the minor, 
which is the paramount consideration for the Court, the Court may, 
in its discretion, consign the e,ire and custody of the minor to the 
natural parent in preference to Ihe claim of the adoptive parent.^**' 


187. Mother’s riglil as guardian.- -Tlie mother wiio is entitled 
to the guardianship of her children next to the father. cannot 
appoint a testamentary guardian, Her remarriage does not by 
itself work a forfeiture of her right to guardianship of her son.f«> 
But if the widowed mother has married a Christian, she ceases to 
be a proper perstinal guardian of her Hindu minor son by her for- 
mer Hindu hii.sband. since the bov should ordinarily he brought up 
as a Hindu like his father and a Christian household is no proper 


(-:) 7 W.R. 74. 

(«) Sreevarafn v. Kishen. 11 Deng I..H 
171 fPC.); Lakghmihai v ShricUiar, 3 B 
1 . 

(h) Ralhnamrnal v. Gnvindaawami. 1933 
M.W.N. 1293 39 T...W 8.'!-1934 M. 44; 

Pnnisholtnma v. Brlmlalinno, 1931 M 597 
-.33 t.W. 661 1931 M.W.N 417. 

fr) Kaulesra v. Jorai, 28 A 233- 2 AT. 
.T. 663: Bachehan Sinali v Kainta Pratad, 
32 A. .392 --7 A.t,.J. 3.37-5 I C. 585; Swa- 
ToWi Ram V. Ram Ballnbh 47 A. 784^1925 
A. .WS 23 A I. J. C25; Honappa v. MJioIpf, 

24 


15 B. 259: SoondcT Narain v Bcnni/d Ram. 
4 Cal. 76, Ooraixa-irii v. IVoncIiMimi, 38 
M 118 21 tC 410 2.‘i MO.J. 405. 

fdl Venkayya v. Venkata. 21 M 401 -::8 
112 

(c) Ganna Per.iliad v. Jhalo, 38 C 862 
-.15 C.W.N .579 10 I.C. 69; Ranganaik’ v. 
Raman,', a. 21 M.LJ 600-11 I.C. 570 -?5 
M. 728 M911) 2 MWN. 285: Pullobai v. 

JHahadv. :« B 107-1 I.C 659 10 Bom. 

T.H. 113<: BiiicJo V. Sham Lai, 29 A. 210 
4 ALJ. 22; Ram Labhai v. Durga. 15 X« 
28 -35 P.L.B 30 1933 L. 817. 
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place for In the case of the illegitimate children, the natu- 

ral guardian is the mother in preference even to the putative 
father. But if she is leading an immoral life and is likely to cor- 
rupt the morals of her children, or by depriving her of the custody 
of the child, the child will have the advantage of a higher mode of 
life and education, the Court will consign the care of the children 
to somebody else.''*’ But the mere apostacy of the mother is not 
a ground to vacate her guardianship, unless her conduct is clearly 
to the prejudice of the infant. fj' 

188. Manager’s right in joint family. — After the death of the 
father, the management of the joint family property comprising 
ako the interest of a minor member vests in the eldest male mem- 
ber of the family, <*■> and the mother of the minor is entitled only 
to the guardianship of the minor’s person and his separate pro- 
perty."' Where a Court appoints a guardian in respect of a joint 
family on the ground that all its members arc minors,"”' the 
guardianship ceases on the attainment of majority by any of the 
members, and (he guai'dian appointed by the Court must then hand 
over (he properties to him,^”' 

189. Husband’s right to guardianship. — The husband is the 
guardian of the person and property"’'of his minor wife, however 
young she may be,0’) and in the aKs^^nce of a custom enabling her 
parents to retain her with them till she attains puberty, minority or 
tenderness of ago of the wife will alTord no ground for refusing the 
company of the wife to her husband. After the death of the hus- 
band, his relations are entitled to the guardianship of his minor 
wife in preference to her own relations in her father’s family."' 


(f) Ganesha v. Ratan, 19,17 M. 976 -46 
L.W. .114. 

(<l) VenJtainma v. SavHramma, 12 M. 67: 
Saiihri, In ro, 16 B 307; Sue; coii(r.i in Mi. 
Prem Kiiar v Bantisi, 15 T. 630^1934 L. 
1003. 

(ii) Venkamma v. SavHramma, 12 M. 
C7: LaJ Das v. Npkvnjo, 4 C. 374; Kariya- 
flnn V Kayat, 19 M. 461; Kooverji v. Moti- 
}mi, 1936 Sind. 63. 

(t) DiDijavada v. Baileav, 34 I C. 6.12-- 
20 CW.N. 008. 

(j) VcmliH V. Sriniraso, 23 M.LJ. 6.18; 
17 I.C. 609: Skinner v. Orde, 14 M.I.A. 
309. 

(k) Cotirah v. Cujadhiir, 5 C. 219. Ram- 
eliandra v. Krishna Rao, 32 B. 2S9— 19 
Bom. L.R. 279; Rajaram v. RamesJiwar, 
1936 Oiidh. W.N. 354-1936 Oudh. 270. 

({) Virnjmkshapa v. Tfilyangava, 19 B. 
309; Gharib Ullah v. Khalak Singh, 30 I. 
A. 16.1 25 A. 407 5 Bom. L.R. 478 -7 C.W. 
N. G81 (P.C.): Sham Knar v. Mohanunda, 
19 C. 301; Sttdhu Ram v. Pirthl Singh, 19.16 


L. 220 - 38 PT.R 201. 

(m) Bindnji v. Mathnrahai. 30 B 1.12 = 
7 Bom L.R. 809: Chandrajuil v Sarahjit, 
1C Luck 67 -193.1 Ondli. 331. 

(n> Ramchantlra v. Krishna Rao, 32 n. 
21:9. 10 Bom L.R. 279: Jagannath v. Chnn- 
vi TmI. 1933 A. 180 1932 A.L.J. 1110; 
Jiatnarhandran v. Balnsubramania, 47 t. 
W. 268- (1938) 1 M.L.J. 28.1 1938 M. 
W N. 188 ; Chandrapal v. Sarahjit, IG 
Luck. 67=19.15 Oiidli. 334. 

(o) LakshmUJpvammn v. Dhanalaksh- 
mama, 42 Mys. HC.R. 164-. 15 Mys. LJ. 
•14.1. 

(p) Dhnrnnidhur, In the matter of. 17 
C. 298. 

<q) Ammvga v. ViraragUava, 24 M. 255 
ill ML.J. 69: Navnilial v. Pnrshotam, SO 
B 268 1926 B. 228 28 Rom. T..R. 141; 
Lakshmanachari v. Snbbavima, 12 Mys. 
LJ. 180. 

(t) Khndiram v. Bonvari Lai. 16 C. 
584; Alagvmperumal v. Vinayagathammal, 
29 L.W. 6-1929 M. 110- .15 MLJ. 861. 
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though her father may be appointed as her guardian in preference 
to the husband’s relations when such a course would be for her 
benefit. 


190. Minor’s conversion. — Tlioiigh a child in IiuIm under ord.- 
nary circumstances iuu.sl be pruMimed to have In.s lu-r'.s rcMgiu'' 
and his corrc.spundjng civil and social status, and k is, ‘mi i'cIolo, 
ordinarily and in the absence of controlling cireunistanees, llie iiity 
of a guardian to train bis i-ifant ward in .•'ueh rcligioii,''^ tliis rule 
is not an inflexible rul* and car b« depuited from ivlierc the 
welfare of the minor demaiiils it.'"' Whe-e a liiudu minoi- be 
comes converted to an alien faith, the wourt mu.sl consider wbeiber 
it will bo in the interest of the child that he .should he lestorod 
back to his Hindu parents." ' But if liic minor is suJlicienlly aged 
to exercise an intelligent preference, his wishes may be considered 
by the Court in exorcising its discretion as to the cu.stody in ,vhieh lie 
should be ordered to remain. In the case of MoKonnd v. jNobndtif'"'' 
which was the converse case of a converted lather and his Hir.du 
son, the following obscrvation.s occur; — 


"I do not think there is any subst.uiU.il iliilrrome in the l.iw .ippliiMule 
to ii ciihi? such aib (his. Ix'twcon the law «>( England and (ho l.iw i.f Indiii. I’xeejit 
&o far as the Giiardinn.s and Wards Act (VllI <>f 1800' may crcati' .my dHU i - 
eiicc. That Act is mainly, if not Liitiroly. based u|imi tl’c Minripli's ol f.iig- 
ILsh law. The EuglLsh authoiitiet establish that, cv*m as ig.ninst Ihe iiniiui 
facu- legal right of the father to the custody and control of the iduealion of 
lii.s child, the real object to bi' coasidore,' is the welfare of the child, and 
under section 17 of the Guardians and Waids Act the Couri has to be guided 


by what, con.sistontly with the law to which (he minor is subject, appears 
under the circumstances to be for his wollare. The boy I'.as been examined, 
and has expre.sscd a preference to rem.iin with his Hintlu m fie, mid 'o 
continue in the Hindu icligioii, .md not to become a Ciuisliai., and though, 
having legard to his age, and to the possibility that this expie.ss.on of b. • 
wishes may have been sugge.slcd to him by his Hindu relations, too much 
importance must not be attached to what he says, it is a leatnre in 
which ought not to be left entirely out of consideration. There is no doubt 
that under the Hindu law. as under the English, the father is jirmm fn,ua 
entitled to the custody and coiitiol of his infant child, and it is for those who 
maintain the contrary to show that, under the particular f cumslance s of 
the particular case, he ought to be deprived of such mitial paren al nthj. 
That he can and m.ay be so deprived if the cireinnstanccs justify if. is 
established by many cases in the English Courts, one of the 
that of fn re NewlovM^ and also in the Indian Courts [.set Ji t 
0/ 5al;i<V) td the recent case in this Court before Mr. Justice Sale of 


(s) Tota V. Ram, :13 A. 222 8 I.C. 785 
7 A.LJ. 1149. 

(t) Skinner v. Orde, 14 M.I.A. 309: 
Reade v. Krishna, 9 M. 391. 

(H) In re Me. Grath. 1 Ch. 143. 

(r1 Saraf Chandra v. Forman, 12 A. 213; 
Bindo v. Skawi Lai. 29 A. 210=4 A.!.-!. 221 
SaUhri, III re. 16 B. 307; Albrecht t. 


Bathoe. 22 M.L.I. 
M W.N. 5.1. Iw 
Mokaond v Wnboii 


2.17 1.1 I.C 453 1312 
Indiij Assam, 23 C. 2B0' 
hr. 25 C. 881 2 C W N. 


'™u0 Mokooiid V. Nobodip. 25 C. 881=2 
C.W N. 379. 

(X) I..H. (1896) 

(y) 16 B. 307. 
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In re Joshy Assa7n.(J!)J In the above case in the Bombay High Court, Mr. 
Justice Bayley very carefully reviewed ail the authorities, English and Indian, 
upon the point. 

“There are seme matters incident to this question, -and one can scarcely 
avoid, if not concluding, at any rate suspecting, that the real question in this 
litigation is as to whether tliis child is to be brought up as a Christian or as 
a Hmdu, — which to my mmd arc fairly well established. The authorities 
appear to me to establish that prniia facie tile lather is entitled to say 
m what religion his infant cliild should lx: brought up, but, at the same tune, 
that, in a proper case, there is undoubted jurisdiction in the Court to dis- 
regard Uiose wishes. But the circumstances must be at least unusual to 
justify the Court in so acting." 25 C. 881 at 888. See also lieade v. Kris/iiiat") 

191. Right of othurs to be appointed guardians. — Thuugh it 
may be said that alter the parents liic paternal rclatiuus ol thu 
minor have a better claim to be appointed guardians than the mater- 
nal relations, yet, barring the parents, no relation, either pater- 
nal or maternal, is entitled as of right to the guardianship ol a 
minor. The mere legal right to be appointed a guardian, the 
preference of the minors, and the existing or previous relations, 
arc very minor considerations as compared wltli the main ques- 
tion, what order would be for the welfare of the minor. In 
making orders appointing guardiaas for the persons of minors, the 
most paramount consideration for a Judge ought to be, whut order 
under the circumstances of the case would be best fur securing 
the welfare and happiness of the minors,’ with whom will they be 
happy and who is most likely to contribute to their well-being and 
look after their health and comfort, who is likely to bring up and 
educate the minors in the manner in which they would have been 
brought up by their parents if they had been alive ? In fact the 
main question for the Court to consider in the case of the unfortu- 
nate minors who have lost their natural guardians, is, who amongst 
the relations, or, for the matter of that, friends, of the minors can be 
selected who will supply as nearly as possible the place of their 
lost parent or parents ; due regard will no doubt always be 
paid to the nearness of the relationship of the person to be appoint- 
ed in considering the question as to who is best qualified to step 
into the position of the parent. 1*’) But nearness of relationship 
should not always be the guiding test. The kind treatment of 
another person’s child by a relative, however near, cannot be so 
certainly relied upon as in the case of a parent. On the other 
hand there are often, in the case of relations claiming to 


(z) (1895) 23 C. 290. 

(a) 9 M. 391. 

(b) Re Gulbai Ulbai, 32 B. 50-9 Baa 
L.lt. 923; Kr<ato v. Kader tSoye, 2 C.L.R 
683; Bhikuo Koer v. Chamela Koer, 2 C. 


W.N. 191; Bindo v. Shorn Lol, 29 A. 210= 
4 22; Emperor v. Sitol Froaod, 42 

AU. 146-18 AL-J. 64=54 I.C. 402; Thov- 
ommal v. Kuppanna, 26 I.C. 170=27 M.L. 
J 285=38 M. 1129. 
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be guardians of children, conflicting cunsideialions which it is 
impossible to overlook. The near relation.s are generally thc' c who 
would .succeed to the child’s share of the propei iw if I'v child died, 
and to ignore this consideration altogether, v..)iild •«, contrary to 
Hindu Law.'‘ J (See also S. 197). 

192. Powers of a natural guardian. A naui gnai-rjiaii can 
do all acts which are rea.sonable iind nece.'-.sarv lor tlie pi<jtcftion 
of the minor’s property . lie can ••ai.sUi ;m> portion or tlic 
minor’s property by i loru'uge or «il«' ii. i.vise of iiecn.ss ly or for 
tlie benefit of the e.'=^'a«'. I'V “'1 !■ pi sver oi the Manager lor an 
infant heir to charge an i al.ite noi h:-- o.-.i, i.s under the Hmd-- 
Law, a limited and qualifi.-u j uwer. Il can only be c-verci.''od 
rightly in u case oi need, or Joi the bcne'it ol the estate. But 
where, in the particular nesta.ice. llie charge is oiu' that a prudeiil 
owner would make, in ordci U» bciu ol the estate, the hono Jide 
lender is not allocted by the pn ceilent niasnianagemont of the 
estate. The actual pressure on the c.sldte, tl.i- danger to bo aver- 
ted, or the bcuelit to bo conferred upon it. in the particiila’- in- 
stance, is tlie tiling lo be regarded. But oi cour.se, il tIuiL riauger 
ari.ses or has arisen from any nii.seouduci lo which tlie lender i.>. or 


has been a party, ho cannot take advantage •.! his own wrong, -o 
support a charge in his own favour uganisi the In-’r, grounded on 
a necessity which his wrong has helped lo oa’ise. Thereio.e, the 
lender in this ca.se, unlc\ss he i,s .shown lo have acted mala Jide, 


will not be affected, though il be stiowii that, with better manage- 
ment, the estate might have beou kept free from debt. Their 
Lordships think that Uie lonui r is bound to enqiibe into the neces- 
sities for the loan, and to saU»ly himself as well a.s h ■ cun, with 
reference to the parties with whom he is dealing, that the Manager 
is acting in the particular instance for the licncfit of Ihe estate. 
But they tliink that if he does so uiqiiuc. and ad;, honestly, the 
real existence of an alleged sullicient and reasonably credited 
necessity is not a eondiUon precedent to the validity of his charge 
and they do not think that, under .*;ucli circumstances, he is bound 
to sec to the application of the money H is obvious that money 
to be secured on any estate is likely to be obtained on easier terms 
than a loan which rests on mere pei-sonal security and that 
therefore, the more creation of a charge securing a proper deb 
cannot be viewed as improvident managemout : the purposes fo^ 



Rrishnii V. 
Mohilii \ 

B ) . Rnnh 
1922 A .•i?< 
V Bai M il 
Naraii' ■. 


'I«r Kishan, 3 A 535; itnrrv 
O'lnefli riiimdcr, 10 C K2:! 'F. 
iihniM V. Inda~iit, « A. 7.' :: 
c /2» 20 ALJ. 88C, Bni Amrit 
12 Bom. HCB. 79: Soonder 
Bv'inud Ram, 4 C. 76. 
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which a loan is wanted are often future as respects the actual 
application, and a lender can rarely have, unless he enters on 
the management, the means of controllmg and riglitly directing 
the actual application. Their Lordships do not tlunk that a bona 
fide creditor should suirer when he has acted honestly and with 
due caution, but is himself deceived." What constitutes legal 
necessity in any particular case depends upon the facts and cir- 
cumstances of that case. The maintenance of the minor, the 
repairs to his properly,*''^ the performance of his father’s funeral 
ceremonios^'^ and the payment of his debts, are all legal neces- 
sities for which a guardian can validly transfer the minor’s pro- 
perty. But the marriage of a minor in contravention of the Child 
Marriage Restraint Act is not a legal necessity which would justify 
a mortgage of the minor’s property by his guardian. 

A natural guardian can bind the estate of a minor by execu- 
ting a promissory note on his behalf but not by any personal cove- 
nant, and no decree can be passed either against the person 
or Uie estate of a minor on such a personal covenant except when 
there is a liability on the estate in respect of an obligation under 
his personal law.^’‘^ Neither can he bintl the inint)r or his estate 
by a contract for purchase of immovable inoperty and as there is 
no mutuality the minor cannot obtain spec:i/ic performance of such 
contract. He cannot revive a time-barred debl,^^’^ though 
he can acknowledge a debt when it is for the benefit of the minor. 

He is not authorised to carry on trade embarking the minor’s pro- 
perty in the business in order to liquidate family debts, and a minor 
docs not become a partner by virtue of any conti’act of partnership 
made by the guardian. He can contract and compromise, '*> 


(f) Ilnnoomanversavd v. Mussnmat 
Babom-e, 6 M. I A. 393. 

(0) Soonder Narain v. Bennwl Ram, 4 
C. 7B. 

I/O Harry Mohun v. Ganes/i Chund’r, 
in C. H23 (F.B.). 

<i) Natlmram v Chhagan, 14 B. 562. 

(j) Murari v. Tayana, 20 B. 286. 

I/O Ramjas v. Chand Mandal, 41 C.W. 
iV. 1176. 

(1) Satyanarayana v. Mallayya, 41 L.W. 

514-:68 M.L.J. 540-1935 M.W.N. 349-58 M. 
735. 1935 M. 447 (F.B.) overruling Swamt- 
natha v. Natesa, 56 M. 879 -38 I..W. 430 
-1933 M. 710 (2) -65 M.L.J. 350; But see 
Keshao v. BalajI, 34 Bom. L.R. 996 .: 1932 
B. 460 and Shankar v. Nathu, 34 Bom. ti. 
K. 1001 1932 B. 480. 

(m) Waghela v. Shekh Masludin, 11 B. 
.551 14 I.A. 89 (P.C.): JVnroin Do* v. 

Ramannj. 25 I.A. 46-20 A. 209-2 C.W.N. 
193 (P.C.). 


tnl Ramajogayya v. Jayannadhan. 42 M. 
185 49 I.C. 872-9 I, W. 229 36 M.I^J 29 
.1919 M.W.N. 148 (FB.l; ilTcciiafcsht- 
iiinfUiram v. Ranga, 35 L.W. 397.-1932 M. 
G96. 

(o) Mir Sarwarjan v. Fakhruddin, 39 

lA. 1- 13 I.C 331=.-21 ML-J. 11.56-16 C. 
WN. 74 9 A.L.J. 33-14 Bom. L.R. 5^ 

1912 M.W N. 22 -39 C. 2.32. 

(p) Snbramania v. Arnmiiga, 26 M. 
:{.30. 

(q) Snbramania v. Arumnga, 26 M. 330, 
Sobhanadri v. Sriramulu, 17 M. 221; Ram 
Charan v. Gaya Prasad, 30 A. 422—5 AL. 
J. 375 (F.B.}; Annapagauda v. Sangadi- 
gyapa. 26 B. 221—3 Bom. L.R. 817; See 
contra In Wajibun v. Kadir Buksh, 13 C. 
292; Clihato Ram v. BHto Ali, 26 C. 51r-S 
C.W.N. 313; See UmltaUon Act. S. 21(1). 

(r) Venkatasnryanarayann v. Ramayya, 
13 L.W. 551-40 M.L.J. 153^1021 M.W.N. 
100-1921 M. 98. 

(s) Nirvanayya v. Nirvanayya, 9 B. 365. 
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make a reference to arbitration'^ and do evtMylliing on the i. ^nor’s 
behalf which is reasonable and proper for Iho protection of his pro- 
perty or for his beneril/") but the j-uardian .-.■.n.u.t . .d iiir. ward 

by any act not done on the tninor’s behalf.''' Wli.-ther an n^jt 
alleged to have been done on the minor’s Ix-haif u; , j don.- or no' 
must be decided with n tenmcc to the eirciimslanees of ihc ease 
and the language of the document, if am-, and ihe mere omissic.i of 
the minors name in ■‘h.’ doc*umc>il is Kif conclusive that the 
transaction evidenced li.e dcic ini was not entered into on 
behalf of the minor.'’'’' Ap iVj^.irds lia- p«-s ers of a natural guar- 
dian of a minor to dc’r.l with the minor’.s estate and bind tlie minor 
by bis contract, the following propos'.Uens are well cstabLshcil • fl) 
the guardian maj' in case of nrci.s.sit\ .^-ll or mortgage his ward’s 
property to the extent of such necessity ; (2) the guardian may 
also, without charging the estate, .oolinct loans for necessary pur- 
poses which he could not other.visi meet ; the (i i m ‘necessary pur- 
po.sos’ being understood up comprising all thai ts necessary to im'el 
the wants of the minor and of the other members of his family, \slio 
have claims either again.st him personally or a.gnmst his estate. 'Ihc 
creditor in such cases cannot enforce the claiie (gains' Iht* minor 
personally, hut may onfore<‘ it a.gainst Ins properl ic:« subject to the 
rondition that thi.s righ' of recourse of the crc'dilr i is not i.laim- 
ablo whore the creditor is not aba* to show that on a 
general talcing of account between the minor’s estate and the 
guardian, an amount v/ouhl be due to the cuardi.an from that es- 
tate;''’'' (3) the guardian cannot enter into any covenants in tbe 
name of the ward so as to impo.so a personal liability upen him.'"' 
An agreement to sell immovable property belonging 'o a minor 
entered into on bis behalf by bis natural guarJi.an is lu)' speein- 
eally enforceable against him even though the same is ('iitered into 
for purposes binding on the minor, and where tbe said properly is 
■subsequently sold to a third party, tbe promisee cannot recover 
it even from .such third part>' or enforce his agreemenl again.sl him 
oven though he ha.s taken the sale with knowledge of the agree- 


(t) Ttamavfiir v iMnfiaf. 13 Pnt Tj.T 
101 -1931 Pat 92: Mohan v. Mt. GnTdevi, 
12 Unh. 767 33 P.UH. 196- 1931 Uali 728. 
f?i) Svbrawania v. ylrinmi.w. 26 M. 330 
(r) Miithvmcami v. Annamalat. « M. 
L.W. 77.’; 19.17 Iff. 1-1936 M.WN. 919 
(w) InduT Chvnder v. Radhahlshorc, 19 
I.A. 90 19 C i>07 (PC.): Watson & Co. v 
Sham Lai. It I.A. 178-1.'5 C 8 (P.C 1; 
Balwanf Singh v Clancy. 23 M.UJ 18-- 
9 A.LJ n09 16 CWN .177-1912 M.WN. 
4621.14 Bom LR. 422 39 I.A. 109-14 I.C 
629-14 A. 290 (PC.). 

(*) Wfllcsn V Manicka. 47 L.W 175: 


In re Johnron. .Shearman v. nohinsnn. 
(1860) 13 Cli Dll. .118; Miilhiisiraml v 
Anncmalai, it L IV IK 19.17 M 1 : 
Vishmanalh v Raghvnath. 40 Bom UR 
158. 

(j/) Sicamnuiiha v Tiaiesn, 56 M 871 - 
.18 LW 4;5fl 113.1 MWN 121 e.-i MLf 
.1.10-1833 M 710 f2i. Ramakrishvii v 
Chid-imhara 27 LW 32? -.11 MLJ. 412 
1928 MWN IX-I 1928 M 407; Mnthv- 
•irfliwF V. .Aat.ahialai. 1937 M 1 44 L.W 
775: Snehit ChaniUiuri v llarnandan. 12 
P 112 19.).) P 29 
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ment.<*> Where a mortgage deed by the guardian of a minor con- 
tains a personal covenant and a suit on the deed fails for want of 
proof of attestation of the deed but succeeds on an alternative claim 
of a vendor's lien on the suit property, a decree should not bo 
granted against the general assets of the minor/®' 

193. Decrees. — A decree obtained against a minor, whether 
after contest or by compromise, is binding upon the minor provid- 
ed he was properly represented in the suit.f'*' But in the case of a 
consent decree the leave of the Court whoso duty it is to see if it 
is really for the benefit of the minor is ab-solutely neccs.sary.^*’' A 
compromise decree obtained by fraud, and a decree obtained 
against a minor owing to the gross negligence amounting to mis- 
conduct on the part of the minrir’s guardian, can bo set aside by 
the minor by a fre.sh suil^®' or by review^^' or under O. 9, R. 13 
of the Civil Pi'ocedurc Code if the decree is ear parte/’’' 

194. Testamentary guardians. — Owing to the peculiarity of 
the corporate life led by the ancients, what i.s known as testament- 
ary disposition wa.s practically unknown to them and this explains 
the dearth of texts in the ancient writings in respect of wills. But 
the inherent pow<'r of the father, which at one time was absolute, 
to eonti'ol and guide the conduct and dispo.si1ion of his .sons, led to 
the recognition of his testamentaiy power, to appoint guardians for 
his sons when disposition by wills became a recognised feature of 
Hindu Society. But the appointment of a testamentary guardian 
can be made only by a Hindu father.^'*' Tlie father’s power of ap- 
pointing a testamentary guardian is .so ahsolute that he can oven 
exclude his wife from the guardianship.^'' But it Is not competent 
for him to appoint a tc.stamentary guardian in respect of the joint 
family property though the sole owner of ancestral property can 


Hamak-rishna v. ChufoTiibnTa. 27 L. 
W. .122-54 M L J. 412-1928 M.W.N 185 t 
19?8 M 407. 

(a) Zamindar of Polnvaram v. Maha- 
rajah of Piltapur, 59 M. 910- -71 M.L.J. 347 
-■44 r.W. 452-: 19.16 M.WN. 791. 

ffi) Kavuiraju v. Secraiary of State, U 
M 309. Lpfcrnj v MoJifab, 14 M. I.A. 393. 

(cl Rajagnpal v. MutUipalein, 3 M. 103; 
Kalavati v. Chedi 17 A 531; Vim- 
pakxhapa v. Shidappa, 26 B 109^3 Bom. 

L. R 565. 

(d) r.pfcroj V. Mahtah, 14 Ml.A. .193. 
(p) Munoniram v. Gursahnl, 16 I A. 19.1 
: 17 C. 317 (PC.): Ram Avtar v. Maham- 
mad Mumtaz, 24 I.A. 107 24 C. 853- 1 C. 
W.N. 417 (P.C.); Ml. SiraJ v. Mahomed, 
54 A. 646-- (1932) A.L.J. 437 1932 A. 293. 
(/) Rom Sonip v. Shah, 29 C. 7.15. 

(y) Katha Sawmy v. Ramachandrav, 57 

M. 1069 -.19 LW. 6.13-66 M.L.J. 683=193* 


M. 428. 

(?i) Konihalalhatnmal v Thnnpnmmv, 
46 M 873-45 M.L .T. 481 192.1 M.W.N. 

902 18 L-W. 25B---1024 M. 327. 

til Raj Lukkliee v. Gokool Chvnder, 13 
MIA 209; Deto Nand v. Avandamani, 4.1 
A 213-1921 A. 346 18 A T, J. 1127; 
Jayanvatha v. Rnmavamma 44 M. 189— 
1921 M. 132-13 L.W. 91--40 ML.J. 46: 
Alaqappa v. Manpathai, 40 M. 672--.10 M 
LJ. 504 -.14 I.C. 766. 

(J) Chfifnmbnrn v. Rnnpiiaami, 41 M 
561 -7 L.W. 454-.45 I.C. 905- 34 M.L.J. 381 
--1918 M.W.N. 265 (FB.); Hnrilnl v. Man!, 
29 B. 351—7 Boin. LR. 255; Ambalatiana 
V, Gowri, 44 M.L.W. 467-19.16 M. 871 
-.1936 M.W.N. 1274; Brijbhvkandaa v. 
Ghashiram. 59 B. 316=37 Bom. L.R. 1 = 
19:15 B. 124 (F.B.) ovcrnillns Mahnhleah- 
war V. Ramchandra. .18 B. 94; Sep also 
S. 18$. 



Ss. 194-195J 


MINORITY AND GUARDIANSHIP 


193 


appoint a testamentary guardian for a son to bo adopted afl r his 
death. A testamentary guardian can act only in confurinity with 
the conditions and restrictions imposed by the will ir . . which he 
has boon appointed. (S. 27 of the Guardians and Ward;- Act. 18901, 
Though a mother cannot ap))oiiit a testamentary *... irdian.f'' yet 
her wishes as mentioned lu the will may In' given (iiie cmi.'.idera- 
lion to by the Court in appointing a guardi.iii. 


195. Court guardians.-— A Conrt guardian is one who is ap- 
pointed cither under *!ie Giia”d-a.i- u..| Wards Act of 1890 by a 
District Court or Chavtend Hi-’li 'Jfiot i:. its uvdinaiY origina' 
civil jurisdiction, or In the -xeicise of its inherent powers by a 
Chartered High Court. Undor the Giuirdinns and Wirds A.-t. a 
guardian can he appointed onh. with r-Mcrenre to the M^parale pro- 
perty of the minor and not with refeu'n e to his undivided intere''t 
in a Mitakshara joini familvf"'' n.'ti* can the court appoint a 
guardian for the esf-ito of an infant when it doi - not vest in him in 
imteseiiti: thtis when the minor is only a hen''l!ciary and the estnlo 
ve.sts in tru.stees unti’ he conies of age^”' or in the executors under 
his father’s will/®’ the' Court has no juri.sdielion to appoint a 
guardian in respect of the minor’s interc'St so lo'i > as the ti iisteeship 
or executorship coniinuc's. But a Charterc'd High Court in the ex- 
ercise of its inherent niiisdiction can apnoinl the manager of a 


Hindu joint family as the guardian of a minor member of the co- 
parcenary oven in resnect of his leidi 'ided interest,^**’ and can em- 
power him to alienate the minor’s interest if it thinks ii hcnofirMal 
to do .so.fl’ In the recent ca.si' of Dntlalravd. In rp. it was held 
by the Bombay Hicli Court that though the High Court ha« inh.orent 
jurisdiction to appoint a father as the guardian of the' minor’s pro- 
perty including hi.s interest in the joint family estate, it would 
not entertain ati application from the guardian for permission to 
alienate the property absolving the alienee of the obligation to 
make neee.ssai-v enquiries as to the ival existence o t e nece.ssi y 
thus depriving the minor of his right to ehallongo the alienation on 
coming of age.f-’ But the true effect of the .sanction of the Court, 
for the alienation of the minor’s piopi'vly has beer correctly indi- 


(fc) Jagamiariha v. RaTncvaifna, 44 M 
189-1921 M 1.12 1.1 L.W. 91- W WL»T 

■’fi- 

(I) Vevleayva v. Vevkata. 21 M. 401-8 

M. LJ. 112. 

fml Kttiiknr v. Mrtni. 32 M 139 -1 T.C 
999: GarihiiUah v. Khalnk Sivtfh, 25 A. 
407 -30 T.A 105 5 Bom I-K 478 -7 C.W. 

N. 681; Hirnn Deri v. nianan. 19.17 Pab- 
918. 

(n) Axliraa v Jni Naraifi. G I.C 862. 

(o) Gangaprasan v. Hara. IS CW.N. 5j8 
:_7 I.C. 234. 


f;i) Bfiou Kvmtir Singh. Tv. re. 59 C. 
570 1932 C I'K: Oorfnrf Priutnd, in 'e, 
.50 A 709- 1928 A 709. 

In re. KnW IVaraIn Dns. .SO C 141-: 
1923 c 109: Ti re. Wnnilal Hnrgm’an. 1.1 
n .1.53 3 Bom l.n. 411. 

(r) 30 B .119 1932 B .537- 34 Bom. LR. 
1156. 

(s) Stx- al'o V •nkalasami v. Virnnnn 
45 M ‘429 l-'22 M. 1.1.5 19 I.W. 37.1-42 
MtJ. .1.13 1922 MW.N. S.W: Oangaper- 
shad r. Mahnraiii Bihi. 12 1 A. 47—11 C. 
379 CP.C.). 


85 



194 


HINDU LAW 


rCHAP. VI 


cated in the following passage in the judgment in Venkatasami v. 
Viranno.^*) 

“On tlie question ol law argued by the learned counsel for the appel- 
lants 1 wish to add a few words I think that the true rule as to the effect 
of the sanction of the District Court authorizing an alienation by the guardian 
of the minors is stated in Sikher Chand v. Dulpiittj/ Singh. tw) 

At page 370, Prinsep J, says : 

“The fact that the District Judge <»n the application and representation 
of a guardian under section 18, Act XL of 1858, may have sanctioned an 
alienation, cannot in my opinion, affect the present cases, except in so far as 
it may rightly be considered as a general rule to throw the onus on the plaintiff 
to show that the alienations were improperly made contrary to tlie usual 
rule requiring tlie purchaser to establish the validity of the alienations or 
that he acted with due care and caution after making such inquiry as an 
honest and prudent man would make.” 

At page 381, Garth, C.J., says : 

“If the Court upon the materials and information brought before it by 
the guardian makes an order for sale I think that a purchaser who buys in 
good faith under that order acquires a good title to the property sold, imless 
the minor or those claiming under him can show at some future date that the 
sale was fraudulent and improper.” 

Again at page 388, Garth. CJ. adds: 

“But then I also consider that as the sales took place under the order 
of the Civil Court, the onus lies on the plaintiff to make out a prinia facie 
case, such as she has alleged in her plaint, of frfkud or illegality, and to show 
that the debt or sum of money which formed the consideration for the sale 
in each case was one for which the minor was not responsible.” 

These observations are quoted with approval and followed in Jngul 
Kishori Chowdhnrani v. AnuTida Lai Chowdhuri.(v) 

It is contended before us that Afcll Chandra Saha v. Girish Chandra 
Saha,(^) lays down a different rule, namely, that it is necessary to bring fraud 
home to the purchaser in order to impeach the transaction. I do not under- 
stand Ahil Chandra Saha v. Girish Chandra Sofia as laying down a general 
rule fhat fraud should be made out. It may be observed that Akil Chandra 
Saha V. Girish Chandra Safio.f’®) and Gangapershad Sahu v. Maharani Bibif*) 
relate to sanction of the Court for the raising of loans by mortgage, whereas 
the present case and Sikhar Chand v. Dulputty Singh.iv) relate to sales. 
To give effect to the policy of the legislature in section 31 of the Guardians 
and Wards Act, I think it is enough to hold as in Sikher Chand v. Dulputty 
Singfi,(v) that the burden of proof is shifted to the plaintiff, and that it is not 
necessary to say that fraud has to be made out on the part of the purchaser 
to impeach the transaction.” 45 M. 429 at 432 — 434. 


(t) 45 M. 429=1922 M. 133=15 L.W. 373 
=42 M.L.J. .333=1922 M.W.N. 357; Hamden 
V. Sheonandan. 14 Pat. 410=16 Pat. L.T. 
1.35=1935 Pat. 225; Benares Bank v. Dip 
Chand. 1936 A.L.J. 155=1936 A. 172 ; Brij 
Raj T. Alliance Bank, 17 Lah. 688=19.36 
Lah. 946; Balaji v. SadasMv, 38 Bom. L.R. 


796=1936 Bom. 389. 

(u) 5 C. 363. 

(V) 22 C. 543. 548. 

(w) 21 C.WN. 864 =41 l.C. 302. 
(*) 11 Cal. 379=12 I.A. 47 (P.C.). 

(W) 5 C. 363. 
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The appointment of a guardian by Court puls an end to the 
guardianship of any other, even though he be the natural fiuardi- 
an<^> and if the natural guardian himself h.ih *' n atnointed 
guardian under the Act, his powers us natural gii.u-dian arc’ cut 
down to those under the Act. 


196. Power of Court to make order as to ;;iiardiuiiship. -- 
Whore the Court is satisfied that it is foi the welfare ol a ninoi- 
that an order should be p*ade appr>intuig a guardian of his person 
or property, or both, or dcclarcng c pe rson tc- bo such guardiar.. the 
Court may make an order aecordii.fjiy f-ioe S. 7 of Act VIII ol 
1890). But the Court has no pouiir to appoint or declare a 
guardian of the person of a minor who is a iiiarricd female or a 
minor whose father is ali\e, ani' the husbtind or the laflier is not in 
the opinion of the CuiP’l unlit to be the guardian .)f the minor’s 
person (see S. 19 of Act VIII of 1890;. Besides, a guardian can- 
not be appointed for a joint Hindu family wlu n Ibere Is an .cdull 
member. So on the attainnienl of adult statu*' by one of tbe minors 
in joint family for whom a guardian has be.*n appointed, ipso facto 
the Court guardianship terminates.'''’ 


197. Matters to be considered by tlie Court in appointing 
guardian. — In appointing or declaring the guiu’dian of a minor the 
Court shall bo guided by what, conslslontlj with be law to which 
the minor i.s subject, appears in the eircuin'.lances to be for the 
welfare of the minor. In consideriJ\g what will be for the welfare 
of the minor, the Court shall have regard to the age, sex and religi- 
gion of the minor, the character and capacity of the proposed 
guardian and his nearness of xin to the minor, the wishes, if any, 
of a deceased parent, and any existing or previous relations of the 
proposed guardian with the minor or his property. If the mipf)r 
is old enough to form an intelligent preference, the Court may con- 
sider that preference, but it cannot appoint or declare any person 
to be a guardian against his (the proposed guardian’s) will (see S. 
17 of Act VIII of 1890). See also S. 191 ante. 

198. Fiduciary relation of guardian to ward.— A guardian 
stands in a fiduciary relation to his ward, and save as provided by 
the will or other instrument if any, by which he wa.s appointed or 
by the Guardians and Wards Act, he must not make any profit out 
of his office. This fiduciary relation extends to and affects pur- 
chases by the guardian of the property of the ward, and by ihe 
ward of the property of the guardian, immediately or soon after the 


(z) Krishnamwrthi v. ParvaM, 6 I..W. 
760^42 I.C. 505: Arumugam v. VellaUshaml, 
37 M. 38--21 M.nJ. 1077 --(1911) 2 M.W. 
N. 461-12 I.C. 568; Samchander v. Chheia 
Lai, 2 A.L.J. 460. 


(a) jotfoTi/nii'i V ™ * — 

706 -1933 A 180 1 932 ALJ. 1110. See 
also S 188, Hamackandran. v Balasubra- 
nuinia. 47 L W. 268 =(1938), 1 M.L.J. 
285=1938 M.W.N. 188. 
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ward has ceased to be a minor, and generally all ti’ansactions bet- 
ween them while the influence of the guardian still lasts or is 
recent (S. 20 of Act VIII of 1890) . 

199. Capacity of minors to act as guardians. — A minor is in- 
competent to act as guardian of any minor except his own wife or 
children, or where he is the managing member of an undivided 
Hindu family, the wife or child of another minor member of that 
family (S. 21 of the Act VIII of 1890). 

200. Guardian of the person. — ^A guardian of the person of a 
ward is charged with the custody of the ward and must look to his 
support, health and education, and such other maUers as the law 
to which the ward is subject requires. (S. 24 of Act VIII of 1890) . 

201. Guardian of property. — ^A guardian of the property of a 
ward is bound to deal therewith as carefully as a man of ordinary 
prudence would deal with it if it were his own, and he may do all 
acts which arc reasonable and proper for the jcalisaiion, protec- 
tion or benefit of the property. Where a person other than a Col- 
lector or than a guardian appointed by will or other instrument has 
been appointed or declared by the Court U> lie the guardian of the 
property of the ward, ho should not without the previous permis- 
sion of the Court, (i) mortgage or charge or transfer by .sale, gift, 
exchange or otherwise any part of the immoveable property of his 
ward, or (ii) lease any part of that property for a term exceeding 
five years or for any term exceeding more than one year beyond 
the date on which the ward 'will cease to be a minor. (Ss. 27 and 
29 of Act VIII of 1890) . Permission to the guardian to do any of 
these acts .should not be granted by the Court except in case of 
necessity or for an evident advantage to the ward (see S. 31 of Act 
VIII of 1890) . A transfer by the guardian without such permission 
is voidable at the instance of any other person affected thereby 
(see S. 30 of Act VIII of 1890). 

202. De facto guardian. — ^A de facto guardian is one who is 
not a legal guardian in the sense that he is either a natural guardi- 
an or a testamentary guardian or a Court guardian, but who, being 
interested in the minor, though a stranger, takes charge of the 
management of the minor’s property; he has all the powers of a 
natural guardian in the matter of alienating the minor’s property. 
A fugitive or an isolated act of a person with regard to a minor’s 
property would not make him a de facto guardian of the minor, nor 
would staying with a minor for g time make him a de facto guardi- 
an. In order to enable one to become a de facto guardian, there 
must be a continuous course of conduct as guardian of a minor in 
regard to his property; the length of the period required to consti- 
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tute one a de facto guardian would depend upon the circumstance.^ 
of each case.<*» Tlic first act of intennoddling with the estai*j of a 
minor would not be the act of a dc facto guardian, if he had not 
become one before that act, nor would subsequent i. .p.ugernent of 
the estate of the minor by such person make the first act which is 
one of alienation of the minor’s property, the a- t of a dc /n-. to 
guardian. Tlie powers of alienation of a dc fuclo i;uard;.in under 
the Hindu Law are the same as those ot a lawful guardian.*^ ‘ 

The right of a bor>d j'de incun brancer who has taken from a 
de facto manager a charge on lands cii*ate<i honestly, for the pur- 
pose of saving the estate, oi for the heucfil of the estate, is not af- 
fected by the want of union ol the de facto with the de jure title. 

A de facto gtiardian can validly sell the minor’s propert> to e third 
party for legal nece.s.sity^*’’ or benefit' ' and recoup bimseif for the 
expenses incurred by him on behalf of the minor by alienating the 
said property. 

But a de facto guardian cmmol extend the period of limitation 
by payment or acknowledgment.*''' So ah-o an unautlmrisect oi* 
improper alienation of a minor’s property by a de facto guarflian is 
absolutely void and docs not require to be .set aside.*'* The deci- 
sion.s of the Madras and Bombay High Courts*'* that a sale by a 
step-mother as the dc fac*o guardian is void even if it be for neces- 
sity are not, it is submitted, correct. 

“ Coming to decided cases, it was he’d in Mohaiinnd Mondul v Ntijnr Moh- 
dulW on the authority of the Privy Cnuncu Ca.se in ninioomaiipcrnaud Panday 

(b) Alaaumpenimal v. Vinayagathinu- 
mut. aa L.W. 6 -192a M 110 55 MLJ. %!. 

Ilnrilal v. Cordtiun, 51 B. lO-IO- 1327 1.. 
fill - 23 Bom. LR Ul-I: Uanumavimma v 
Ln kali mide pain inn, 1338 MIVN O-IS 

(c) Alafiumjierumal v. Vinaijagatham- 
inal, 23 L.W. 6 -1923 M 110-55 M.L.J. HOI. 

TUayttiiiinal v. Kuppanna, .78 M 1125 -27 
M.L.J. 285-26 l.C. 179, Adhar Chandra v. 

Kirlibash, 12 C.L.J. 58G -6 l.C. G3S 

(d) Hunooniaiipersaud v. Mt. Baboore, 

6 M.IA. 293, Rainehander v. Bmjonath, 

4 C. 929 iK.B.), TJinwainmal v. Kvppan- 
na, 38 M. 1125-27 M L.J. 285 -2G l.C 179* 

Set'tharamanna v Appiali, 49 M. 768_19iG 
M.W.N. 238-50 MLJ. 689-1926 M. 457 

23 L.W. 285; Nathuram v. Chhagan, 14 
B. 562; Ktindaii iMl v. Beni Perihad, 13 L. 

399-.32 F L.R. 861 19.32 L. 293; Mohanund 

V. Nnfiir, 26 C. 820.-3 C.W.N. 770; Anma- 
cbcla V. Chidambara. 13 M.L.J. 223; Koli- 
ajrpa v. Deivasigamani, 1913 M.W.N. 795— 

18 l.C. 27. 

(b) Tulsidas V. Raisingji, 57 B. 40—1933 
B. 15- 34 Bom. L.R. 1483 (F.B.) : Puru- 
ahottama v. Brundavana, 33 M.L.W. 664= 

1931 M.W.N. 417=1931 M. 597 ; Sheo Cte- 
btnd V. Ram, 8 Luck. 182=1933 Oudh. 31 


(fl SeatliaTami Him v Appiali, 49 M. 
768 .1926 M W N 238 50 M.L J. 689-: 
1926 M. 1.57-23 L.W. 285; Adhar v. KirM- 
bash, 12 C.LJ. 586-G 1C 63S; Xtindan 
Lai V. th-Hi Pershad, 13 L»h. 399 - 32 
PLR. 861 -19.32 L 293. tfoklie v. Rajesli- 
wari, 17 Pat. L. T 677 16.5 l.C. 213. 

(g) Tiare Lai v. Lajjia Ram. 17 L. 78-- 
3/ PLR. 246 -1935 L. 437. 

<h) Ramasiiini v. Kasivothu, 108 l.C 
529 1928 M. 226 ( 2) -1927 M.W.N. 336; 
Oomalhi v. Avu, 56 M. 964=1933 M.W.N. 
265 - 38 LW. 321 -65 M L.J. 365-1933 M. 
686; Nr'mn Nagayya v. NaTOsayya, 48 

L. W. 268, Bareswar v. AmMka 45 C. 630. 
See contra in Tirapayya v. Mullidi, 24 

M. L.J. 428- J9 I.C. .362 .snd Gita Prasad 
V. Rogho, 4b 1 C. 809. 

(i) Alagumperumal v. Vinayagatham- 
mal. 29 L.W. G 55 M.L.J. 861=1929 M. 110; 
Sec contra in Satharamanna v. Apptah, 
49 M. 768 -1926 M. 457=23 L.W. 285=1926 
M.W.N. 2.38=50 M.L.J. 689. 

(j) Narayanan v. Ravunni, 20 L.W. 876 
=84 I.C. 973- 19?5 M. 260 = 47 M.L.J. 686 
-1924 M.W.N. 792 and Limbaji v. Raoji, 
49 B. 576-1925 B. 499=27 Bom. L.B. 621. 

(fc) 26 C 820=3 C.W.N. 770. 
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V. Mussumut Babooee Munraj Koonweree that a sale by a de facto guardian 
(it was the grandmother) , in case of nect'ssiiy, was valid. And in Arunachela 
Reddi V. Chidambara Heddi/^'O White, C.J., and Benson, J., hold that 
“it is well settled that an alienation may be validly made by a de facto 
guardian (assuming of course necessity).’’ 

In Ganjayya v. RaniaswauuM it was held that Uic natural mother was a 
“lawful guardian’’ for the purpose of section 21 of the Limitation Act, even 
though there was a testamentary guardian najiicd in the will of the adoptive 
father who was unwilling to act. In Nathooram v. Sfionm Chhayatiiif) a debt 
contracted by the lather’s cousin for necesssiry purposes was held to bind the 
minor. Although it is no authority in the sense of its being a judicial deci- 
sion, I may slate in Adhar Cliaiulra Duita v. Kirlibash Bairayce^i» such an 
eminent lawyer as Dr. Rash Behari Ghosh conceded that the powers of a de 
facto guardian (of a Hindu) were tlie same as those of a de jnie guardian.” 
49 M. 7(58 at 778. 

202-A. Setting aside guardian’s sale and recovery uC mesne 
profits from vendee. — Where a sale by a guardian is set a.side in a 
suit therefor on behalf of a minor, on the ground of absence of neces- 
sity, the latter is entitled to an order restoring the parties to their 
original position. In such a case the Court is in u position to make 
such an order as is just and equitable, and to provide that the 
plaintiff recovers the land with mesne profits from the date from 
which he was dispossessed, and the defendant purchaser gets back 
his purchase money with interest, and m a proper case other 
moneys to which he may be entitled. But if the plaintiff does not 
sue to set aside the conveyance as from its dale and to restore the 
parties to their original position, but sues merely for recovery of 
possession, he is only entitled to mesne profits as from the date of 
the suit.<9> 

203. Limitation for setting aside a transfer by guardian. — 
Under Art. 44 of the Limitation Act, the period of Limitation for a 
suit by a ward who has attained majority to set aside a transfer 
of property by his guardian is three years from the date when the 
ward attained majority. This article applies not only to setting 
aside the transfer of property made by a guardian appointed by a 
Court or by will but also to suits for setting aside a transfer made 
by a natural guardian. But the ailicle has no application where 
the transfer is made by a wholly imauthorised person in which case 


(1) 6 M.t.A. 393. 

(in) 13 223. 

(n) 24 M.L.J. 428-1913 M.W.N. 364= 
19 I.C 362. 

(o) 14 B. 562. 

(p) 12 C.L.J. 586=6 I.C. 638. 

(q) Mallappa v. Anant, 1936 B. 386= 
38 Bom. T.R. 941. 

(f) Ramaaioami v. GooindavmuA, 29 L. 


W. 169--56 M.Ij.J. 3.32=1929 M.W.N. 124= 
1929 M. 313; Ankamma v. Kameswaram- 
ma, 59 M. .549= 43 L.W. 611=1936 M.W.N. 
74_-70 M.L.J. 352=1936 M. 346 affirming, 
1934 M.W.N. 960=40 tW. 760=68 M.LJ. 
87=1935 M. 1 ; See also Mahomed v. 
Zahoor, 52 A. 979=1930 A.L.J. 1416=1930 
A. 858. 
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the proper article applicable is Art. 144 of the Limitation Act. 
Nor will it apply in the case of transfer by a manager of a joint 
family. If the ward dies during his minoi ity, ' i-t. 44 will not 
apply to a suit by his legal ropresenlative for recovering the pro- 
perty alienated by the guardian, but if the ward d ’s after r 4 ttaining 
majority, the article will be applicable. It has. however, been 
held that this article does not apply to cases of nlicuation.s by a 
dp facto guardian, but the soundui .ss of this position is very 
doubtful in view of the long catena of judicial decisions to the 
effect that the powcis of alienation (»: a dp facto guardian are the 
.same as those of a de jure guavd"ai, implying that a dc facto 
guardian’s alienation is only voidable and not void, 

204. Guardian’s remedy to reco\-er custody of the ward. — 
When a guardian is depri,*ed of the rjslody of his ward he may 
apply under S. 25 of the Gur.rdians and Wards AcL for such 
custody. On the question whether a suit is uiaintainable in res- 
pect of the same relief, there is a difference of opinion among the 
High Courts, the Rangoon, Allahabad and Madras High Courts 
answering the question in the negative imd the Bombay High Court 
an.swering it in the affirmative. It is submitted that the view 
taken by the Rangoon, Madra.s and Allahabad High Courts is the 
correct one to lake, the Guardians and Wai'ds Ac* being a complete 
code in respect of the relationship of guardian and ward. Besides, 
the observations of the Privy Coui..:il in Besant’s case that the 
suit is not the proper f-inn of procedure leaves little room for 
doubt on the matter. In addition to this, the guardian can apply 
for the minor’s custody hy a writ of habeas corpus under S. 491 of 
the Code of Criminal Procedure even though there is a less ex- 


(»1 Dip Clmnd v. Miinnf Lai, 1923 A I.. 
J 1218- 1929 A 879; Vina Charan v. Gin- 
ram, 83 I C 1040 1924 C 1008; Mata Din 

V. Ahmad, 34 A 21.7 .19 I A 49--a7 M.LJ. 
6-14 Bom. LH 192- 9 A.LJ. 2ir>^13 t.C. 
976 16 CWN. 338-1912 M.W.N. 183 (P. 
C.) 

it) Veerasarni v Sivarnirunath, 21 1 .W. 
Ill -1925 M 793 ■ Jaii’nMr Simh v Vdai 
Parkaith, 48 A. 152 53 I A. 36-50 M.I.J. 
344 -24 A I. J. 97 1926 M.W.N. 197-28 
Bom. I-R. S!!I no C.W.N. e98'.-1926 P.C. 
16; Dnt/anw v. Vishnu, 87 I.C. 721—1925 
B. 372 -27 Bom L K. 495; Smdar v. Shia- 
man, 68 I.C. 731 -1922 n. 386: Hanmantap- 
pa, V. Dundappa, 36 Bom. Ij.R. 474-^1934 
B. 234. 

iu) RnTnflSi'’'iJni v Gouindnmmol. 29 Tj. 

W. 169-1929 M 313-56 Mt..J. 332^=1929 
M.W.N. 124. 

(v) Mata Din v. Ahmad, 34 A. 213-=39 I. 
A. 49 -23 M.LJ. 6-14 Bom. T.R. 192 t:9 
A.I..J. 215 -13 IC. 976-16 C.W.N. 338= 


1912 M.W N. 183 (P C.l ; Ramiuami PfHai v. 
Kosfnnfh, 108 T.C 529 !it 5.77=1928 M. 226 
121- 1927 MWN .756; Bnlitprn v. Chan- 
basappa, 33 T.C. 44; That/ammal v. ICtip- 
panna. 38 M. 1125- 27 ML.J. 285 -26 I.C. 
179: Punuhoftnma v Bnmdevana, 133 T 
C 773=1931 M. 597 -1931 MW.N. 417=33 

1.. W. 664. 

(to) See S. 202 

(X) Shahdeo v. Maharai, 9 R. .569=1932 
R. 4; Iftirea Knar v. Bhagwanta Knar, .77 
A. 515=29 T.C 416-13 A.I..J. 742; Sathi v. 
Kamandi, 42 M. 647.. 9 I..W. 600=53 I.C. 
399 -.37 ML J. 9.7=1919 M.WN. 487 (P.B 1 . 
Achratlal v Chimanlal, 40 B. 600-37 I.C 
215=18 Bom. L.R. 582; But see Noahtnoan 
V. Sharoshbann, 58 B. 724-— 36 Bom. L.R. 
668=1934 B. 311 which holds that n <ult is 
not the proper remedy. 

(1/1 38 M. 807-41 I. A. 314=1 L.W. 520 
=1914 P.C. 41=12 A.L.J. 1155- rl6 Bom. 

1.. R. P25-18 C.W.N 1089=27 MLJ. 30- 
1914 M.W.N. 585. 
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pensive and less threatening remedy available under the Guardians 
and Wards Act for the recovery of such custody, f*) But whatever 
the remedy that is availed of, in considering the question whether 
the minor’s cu.stody should be restored to the applicant, the para- 
mount consideration which is to weigh with the Court is the wel- 
fare of the minor. Even the father’s right to custody can be 
defeated if the Court thinks it bettor in the minor’s interests not 
to disturb the existing custody. In determining the minor’s wel- 
fare, the question whether the application is bona fide or not, as 
well as the question whether the applicant is a fit person for the 
minor to be returned to, should also be duly considered. 


(z) Subbuswami v. Kamakahi, 53 M. 72 
-30 L.W. 685-1929 M. 834-1929 M.W.N. 
689-57 M.L.J. 642; But see Haidari v. 
Jauad, 1934 A.L.J. 946=1935 A. 55. 

(a) Chinna Sambayya v. Rudrappa, 68 


M.L.J. 662-1935 M.W.N. 482-41 L.W. 789 
=1935 M. 568; Ponniah v. Svppiah, 68 M. 
L.J. 213=41 L.W. 400=1935 M.W.N. 214 = 
1935 M. 363. 
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MAINTENANCE 

20S. Inlroduclioii : The I^aw oi maintenance is the outcome 
of the theory ol an undivided family and Is not based on anj con- 
tract Originally nothing but maiiiteninice could be claimed by any 
member ol a Hindu With ihe development in the notions of 

si pf”*elp proi evly and partili'.m, end Ihe recognition of an inferior 
position accorded to a person hy rc\..-;im of sex, or deformity, the 
I, aw of niaiiitenanco came t») be confined in its application to only 
Certain cla*-'- es of persons who ''ould bo divided into two groups : 
(1) those •■•ho e claim to maintenaiice arises by virtue solely of 
the relationship with, and irresperlh’c of the possession of property 
by. the person a.'ainst whom the claim is to he exercised, and (2) 
1h('se wh se c-laim is dependent upon the possession of property 
by such person In Rama Rao v. Rajah of Pittapur. thoir 
T.ordships of the Judicial Committee, in noticing these two classes 
of maintenance claimants, oKserve as follows : — 

“It wfis in both sides of the Ba;- that in an ordinary joint family 

ruled hy the Milnkshara law the iunioi membeis down <o throe general ions 
from the hc.nd of the fi*i ily, have a coparcen.-iry intort-.'.t accruing by birth 
in the ancc^lrd property; that this coparcenary interest carries with it the 
inchoate right to raise an action of partition, and that until partition is de facto 
accomplished the.so same persons have a right to maintenance. It seems clear 
that this right is an inherent Quality of the right of eoparconary- -that is, of 
common property. The individual enjoyment of the common property being 
ousted bv the management of the bead of the family, they have a right till 
they exercise their right to divide, to he maintained out of the property which 
is common to them who are excluded from the management, and to the head 
of the fii;.iny who is invested with the mamgement. As it is exnressed by 
the late Mr. Mayne in his work : — “Thase who would he entitled to share in 
the bulk of the property are entitled to have all their necessary expenses paid 
out of its income.” It follows that the right to maintenance, so far as 
founded on or inseparable from the right of coparcenary, begins where co- 
parcenary begins and ceases where coparcenary ceases. 

There are, however, certain persons who, as is explained by express texts 
of the Mitakshara, while not entitled to succeed as co-owners, are given rights 
of maintenance. There is the category of persons who by reason of personal 
disqualification are not allowed to inherit Such are the idiot, the blind 
from birth, the mad man, etc. Such persons are debarred from the rights of 
coparcenary, but are given maintenance in lieu. That this is owing not to a 
denial of their birth status, but to a personal disqualification preventing en- 
joyment, is clear by the fact that the children of such persons, being within 


fn) .Sffutfrfbat v. Lwarimibni, 2 B. 573. 23 CWN. 173-1918 M.W.N. 922-1918 

fbl 41 M. 778-4S TA. 148-35 M.I,.J, P.C. 81. 

392-16 A.L.J. 833 -20 Bom. LJl. 1056- 
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the allowed degrees and not themselves stigmatised with the personal defects, 
get by their birth the full status of coparcenary. 

There must also be added another class, equally the subject of special 
texts. The right of this class to maintenance lies in personal relationship, 
but is limited to the wife, the parent, and tlie infant child. It does not in- 
clude the grandson. It is obvious that so far as certain individuals arc con- 
cerned this category overlaps the iu'st. But it is an obligation which is in- 
dependent of the fact of there being ancestral or joint family property. It 
is an obligation .itl.nching to the individual. These categories exhaust the 
classes ol persons who have such a right to maintenance under the Mitak- 
shara law.” 41 Mad. 778 at 784-785 (P.C.). 

Maliitcnance includes not only food, clothe.s and residence 
but also the things necessary for the comfort and status in which the 
person entitled to be maintained can reasonably be expected to 
live.td^ 


206. Personal liability- — “Where may be no property but 
what has been selj -acquired, the only persons whose maintenance 
out of such property is imperatwe are aged parents, wife and minor 
children ” — Mitak-shara. 

" The aged parents, a virtuous icife and an infant child tnust 
he maintained even by doing a hundred mUdecds ” — Manu cited 
in the Mitakshara. 

Every Hindu, irrespective of his poi.se.s,sing any property, is 
personally bound to maintain (1) his aged parents, (2) his 
wife, (3) his minor sons, whether legitimate or illegitimate, 
and (4) unmarried daughters. The right of this class to main- 
tenance lies in personal relationship, and the corresponding obliga- 
tion, which is independent of there being ancestral or joint family 
property, is one attaching to the individual. This right is limited 
to the wife, the parent and the infant child and docs not extend to 
a grandson or any other relations. U) 

207. Aged Parents — son is personally bound to maintain 
his aged parents independent of his having ancestral assets in his 
hands, but he is under no such obligation in respect of his step- 

I.A 148-41 M 778 at 785_35 M.L.J. 392 
1918 P.C. 81 20 Horn. L.R. 105C -1918 
MW.N. 922-16 A.L.J. 833 - 23 C.WN. 173. 

(j) Comviissloner oj Income-tax, 
Behar and Orissa v. Maharani hakshmi- 
hoi, 14 P. 313-1935 P. 8; Smriti Chan- 
drika, xi-1-34; Kamani Dassee v. 
Chandra, 17 C. 373 ; Ammakannu v. Appu, 
11 M. 191. 

(fc) Savltribai v. L7iximfbai. t B. 573 
al 592 ; Subbaraj/ana v Snbbnkka. 8 M. 
236 : Veeranna v. Subbamma, 1927 M. 
85- (1926) M.W.N. 921. 


(c) Charandas v. IfagiibaK 1929 B. 452 
31 Bom. L.R. 1128. 

(d) Srinivasa v. Lakshmi. 28 L.W. 32S 
1928 M. 216 54 M.L.J. 530. 

(e) SavUribai v. Luximibai, 2 B. 573 ; 
Subbarayana v. Subbakka, 8 M. 236. 

(f) Narbadabai v. Jtfahadeo, 5 B. 99 
<g) Chanvirgavda v. District Magis- 

tiate ; 51 B. 120 .1927 B. 91-29 Bom. 
L.R. 52 ; Chuolurya v. Purhulad, 7 M.I.A. 
IS ; Hargobind v. Dharam, 6 A. 329. 

(h) Sec S. 213 ; IVarinJan v. Ourmukh, 
38 P.L.R. 764. 

(i) Rama Rao v. Rajah of Pittapur, 4.5 
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mothei’ or grandparent unless he has in his hands ancestral 
property.'"*' 

208. Wife. — ^Tlie obligation of a husband to ;• tinbiin his wife 
is one arising out of the status of raamage. It is a liability created 
by the Hindu Law in respect of the jural relatii..' of husband and 
wife and is not an obll‘;ation arising out of a coniract. A wife 
is entitled to be maintained hv her husband irrespective of his 
posse.ssion of any pro'iC”iy and hoi light to maintenance is not 
lost, though curtailcii t' ihe bar-.st necessaries, by her unchastity 
if 'be eontii.ues to live v.i.li ih-' 1 v.>band. If the wife has to 
live awiiy from her husband for .i j.isf cause, us for instance, hus- 
band's virulenl leprcsv,*"' his habitual cruelty or neglect en- 
dangering her healih o; oert nal .safely. or his keeping a con- 
cubine i* the house, n: hi.s de.scrtiou or refusal to maintain 
her, then she will be enlilled -^von to .separate maintenance. In 
short it may b- said that the gtouuds which would be available 
to a wifi to defeat a suit for restitution of conjugal rights would 
also entitle her to live apart from her husband and claim separate 
maimonancc. VVhere the ease is not one of the wife leaving 
the husband and living away from him for no justifiable reasons, 
but one where (he husband, for reasons of uis own, chc'oses to put 
her away from him, and in 'dew of the un»*casonable attitude of her 
husband which hac ’ jthing to do with her chM actor, she has no 
choice but 'o live away from him. the case is to bo treated as one 
of abandonment by the husband and sbe should be awarded 
separate maintenance. If during the pendency of her suit for 
.separate maintenance, the husband, who in the meantime has marri- 
ed other wives, makes an offer to take her back, the o'fer has got to 
be carefully scrutinised by the Court with a view to determine 
whether it is bona fide, and it the Court comes to the conclusion 


(l) Bai Da/,ii v. Ifallia. 9 B. 279 ; Kcdar- 
/Kit/i V. ncmangiiii, 13 C. 336. 

On) Gharuiaj v. Ml. Tapi, 20 NLR 
103- 1933 N .IT. 

<n) Laksliml Devi v. Naganna, 19‘i> M. 
757 21 L.W. 461: Unnamalai v. Wttsoa, 
1927 M. 1187 ; Bai Appibni v. Khtmli, 1936 
B. 13«-r38 Bom. L.n 77 --60 Bom 455. 

(o) Shinapimva v. Rajavxma. 45 M. 812 
- I."! M L.J. 174-1922 M.W.N. 459-1922 M. 
.399=16 L.W. 139; Narbadabai v. Af«ha- 
rico, 5 B. 99 : Jaynnti v. Alamelu, 27 M. 45 
-12 M.L.J. 270; Surampalli v. Surampalll, 
31 M. 338 -.18 M L.J. 254 ; Slier Singh v. 
Sham, 108 I.C. 175=1928 L. 502 ; Durgi v. 
Secretaru of State, 10 L. 263--. 1929 L. 528 ; 
Bai Appibai v. Khimji, 1936 B. 138=38 
Bom. LR. 77-60 Bom. 455. 

(pi Parami v. Mahadevi, 34 B. 278=5 
I.C. 960=12 Bom. L.R. 196. 


(q) Sliinnppnya v. Rajamma, 4.5 M. 812 
---192? M. .399:- 16 L.W. 139-43 M L.J. 174 
- 1922 M.W.N. 4!59. 

(r) Matangini v. Jogendra, 19 C. 84; 
Sidlingapa v. Sidava, 2 B. 634 ; Sitabai v. 
Ramizchandra, 12 Bom. L.R. 373=6 I.C. 
525. 

(s) Lalla V. Dowlut, 6 Bcng L.R. 85= 
14 W.R. 151 ; Dalor Koerl v. Dwark- 
nath. 32 C. 234 -9 C.W.N. 270. 

It) Bat Ajiptbai v. Khtmji, 1936 B. 138 
-.18 Bom. LR. 77=60 B. 455; Ude Smgh 
V. Mt. Daulat, 16 L 892---37 P.L.R. 864 
-1935 L. 386. 

(u) Shlnappaya v. Rajamma, 45 M. 812 
43 MLJ. 174=1922 M. 399 1922 M.W.N. 
459-16 M.L.W. IM ; Venkaiapafhi v. 
Puttamma, 44 L.W. 590=1936 M. 609= 
71 M.L.J. 499=1936 M.WJf. 793; See 
S. 62. 
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that the offer is not a hona fide one, but is made only with a \new 
to defeat the plaintiff’s claim for maintenance, the offer should not 
be taken seriously so as to deny separate maintenance to the 
wife.t”) 

The claim to maintenance is a legal right and a demand 
and refusal are not necessary for its creation. The only legal 
answer to such a claim is either abandonment or waiver. The 
discretion of the Court is generally exercised in adjusting the rate 
at which the arrears are to bo awarded or by limiting the period 
by reference to the doctrine of implied abandonment. In the case 
of a wife living with her father who is in affluent circumstances 
without making a claim for maintenance for a long time, the Court 
may take the date of demand as the proper date from which 
arrears are to be awarded. 

Maintenance of an abandoned wife can be made a 
charge upon the husband’s share and there is no distinc- 
tion in this respect between the position of a widow and 
that of an abandoned wife. In determining the amount of main- 
tenance, the Court usually takes into consideration, the reasonable 
wants of the woman, her position in life, her husband's means and 
income, as well as the mode of the former life of herself and her 
husband, and the fact that she has property of his own, though a 
relevant consideration in determining the quantum of maintenance, 
does not preclude her from claiming her right to be maintained. 
The wife may be given even a third of her husband’s property for 
her separate maintenance in ca.se her husband has fonsaken her 
without any justifying cause. But where there is no evidence 
that the wife has been forced to live away from her hiusband for 
any of the above or similar reasons, she is not entitled to claim 
separate maintenance. Thus if she deserts the husband in order 
to live in adultery, or on the ground of his remarriage, or 
his trivial quarrels, or his unkindness not amounting to cruelty, 
she will not bo entitled to claim separate maintenance, A 


(v) Venkatapathi v. Piittamma, 71 
M.L.J. 499-1936 M. 609- 44 LW. 590- 
1936 M.W.N. 793. 

(ii») Sobhanadramma v. Naraaimha~ 
SU'ami, 57 M. 1003-.67 M L.J. 712-39 
M.L.W. 667^1934 M.W.N. 273-1934 M. 
401. 

(T) Gopala V. Parvathi, 1929 M 47. 

(V) Bai Applbai v. Xhimji, 1936 B 
138-38 Bom. L.R. 77^ B. 455; Baiml 
V. Rup. 12 A. 558 ; Devi Pershad v. 
CunvoanH, 22 C. 410 ; Maheah v. Dlrppal, 
21 A. 232. 

(z) Romabai v. Trimbak, 9 Bom. H.C. 
283. 

(a) Saranoati v. Shearatan, 12 P. 869 
^1934 P. 99=15 P.L.T. 372; SUUingapa 


V. Sldava, 2 B. 634. 

(b) Bobu Rom v. Mt. Kokla. 46 A. 210 
-22 A.L.J. 68=1924 A. 391 ; Ilata v. 

Narayana. 1 M.H.C.R. 372. 

(c) Virasmmi v. Appasvami, 1 M.H.C.R. 
375 ; Ude Singh v. Mt. Daulat, 16 L. 892 

37 P.L.R. 864=1935 L. 386. 

(d) Rajlukhy v. Bhootnath, 4 C.W.N. 
488. 

(e) Sitanath v. Haimabutty. 24 W.R. 
377. 

(/) Surampalll v. Surampalli. 31 M. 
338=18 M.L.J. 254 ; Seenayya v. Mang- 
omma, 1927 M. 1159 ; Sobhanadramma v. 
Naraaimhaswami. 57 M. 1003=1934 M. 
401=67 M.L.J. 712=39 L.W. 667=1934 
M.W.N. 273. 
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wife who is voluntarily living apart from her husband for no im- 
proper motive, may at any time return to her husband and claim 
to be maintained by him, but she cannot bo h'-’ I to be entitled 
to separate maintenance when the husband is willing to keep her 
in his houFO anri she refuses to accept his offer without sufficient 
justification. But v.iicrc the wife offers to ii‘. e with the hus- 
band. but the latter rehi.scs to accept her in view of his having 
taken another wife, >'110 is entitled to Meniand separate maintenance 
from the husband sifdcitnt to enable her to live as fai as may be 
consistimtly with ih'’ ij'‘.sition of a wne in something like the same 
ch-t,'-ce of comfort and w'.ih tin* .s-ime itdsonable luxury of life I's 
.she should have i’’. her hosband’s household. Where the wile 
has left her liusbaud to live in adultery and continues t'< lead a 
vicious lif. . her claim to inahitonaiu;! oocomes forfeited, though 
secured jy a decree, ' ' but if she repents, returns to purity and 
performs expiatory rites, she becomes entitled to all tne conjugal 
and .social rights, unless her adultci’y was with a man of a lower 
caste, in which case, after expiation she can claim no more than 
bare mnintenance and residence. A wife's right to maintenanci! 
is not lost by her being excommunicated/^' or by the hu.sband’s 
conversion to anerher religion, and even when llie marriage is 
dissolved under the Native Converts Marriage Dissolution Act of 
1866, the hinband n .ly be ordered to pay mainn 'nance to <hc wife 
for the rest of her file (S. 28 of Act XXI of 1866) provided she docs 
not marry again. When a wife is improperly denied proper mainte- 
nance or residence in her husband’s house she is entitled to pledge 
her husband’s credit and incur debts for her necessaries as a wife 
in England is entitled to do.'”' 


209. Concubine. — A concubine is to be distinguished from a 
harlol. The latter solicits to immorality, the former is reserved by 
one man. A concubine is affected to one man only, although in 
an irregular union, and occupies a recognised status below that of 
a wife, but above that of a harlot. In Hindu Law a concubine 
has no right to be maintained by her paramour, however long 
might have been the concubinage, 'p* and even though she has given 


(/) See p. 204. foot note If). 

(g) Shcr Singh v. Sham. 108 l.C. 175_ 
1&2K L. 502. 

(h) Sobhanadramina v. Narasimha- 
swami, 39 L.W. 667-57 M. 1003=1934 
M. 401-67 M.L.J. 712=1934 M.W.N. 273. 

(I) Ilata V. Narayana. 1 M.H.C.R. 372; 
Debt Saran v. Daulata. 39 A. 234=39 l.C. 
10=15 A.L.J. 169. 

(J) Kandasami v. Murugatnmal, 19 M. 
6 ; ffubo Copal v. Amrit, 24 W.R. 428. 

(fe) Parami v. Mahadevi, 34 B. 278= 
5 I.C. 960=12 Bom. L.R. 196; Sita v. 
Copal. 1928 P. 376 ; Mt. Shibbl v. Jodh. 


11 L. 759-19.73 L. 747: Sathyabhama 
Kesava Charija, 39 M. 6.78 ; Roma Nath 
V. RajoBin’oni, 17 C 674. 

(l) Queen v Marimuttu, 4 M. 243. 

(m) Manitho v. Jiwan. 6 A. 617. 

(n) Vlrasoatni v Appasvami, 1 M.H.C.R. 
375 

,'o) Bai Nagubai v. Bai tlonghlbai, SO 

B. 604=24 A.LJ. 729 =28 Bom. L.R. 1147 
=51 M.LJ. 377--1926 M.W.N. 514=31 

C. WN. 128 24 L.W. 309=1926 P.C. 73. 
(p) Ramanarasu v Buchamma, 23 M. 

282=10 M.L.J. 62 ; Ninpareddi v. Lofeth- 
mawa, 26 B. 163=3 Bom. L.B. 647. 
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birth to a son by him, because at any time she may leave him 
and betake herself to anolhcr. But after the paramour’s death, 
the concubine, if she is a Hindu,*’’’ acquires a right to be main- 
tained out of his estate, provided she had borne for him a child, 
had been exclusively kept by him till his death, and had through- 
out remained faithful to him, **> though she did not reside in his 
family house, and the relationship was not open and avowed. *’*’ 
The incident of the concubine’s residence in the family house was 
not the essential reason for the right to have maintenance from 
the estate of the deceased paramour, but rather the means of 
ensuring the qualified chastity of the mistress. Neither the fact 
that the concubine was in the keeping of another previous to her 
attaching herself to the paramour against whose estate the claim 
to maintenance is made, nor the fact that the connection with 
the deceased was adulterous, would defeat her claim. But if 
the hu.sband of the concubine is alive, the paramour’s death would 
not give her the right to claim maintenance out of the paramour’s 
estate, because she i.s not an Anaruddha Stri within the meaning 
of the texts. No claim to maintenance can be made by a con- 
cubine who had been discarded by her paramour or who had 
taken to another after his death. 


210. Legitimate Sons. — father is under a personal obliga- 
tion to maintain his minor sons,*"’ because during the period of 
minority they would not be able to help them.solvos, but he is under 
no such obligation after they attain majority, *=’ the reason being 
that then they are presumed to be able to support themselves. 
The rule that there i.s no personal obligation on the part of the 


father to maintain his adult son 

(fl) Sikki V Venkatasaw, 8 MHCR 
144. 

(r) Mt. Ilaidri v Narindra, 1 Luck. 
1«4_192G Oudh 294. 

(s) Rama Raja v. Pavammal, 48 M 
l'0:.-1925 M. 1230-22 L.W. 710-49 ML.J. 
•MS ; Khemkor v. U itmishankar. 10 Bom. 
HC.R. 381. 

(f) Bai Nagubai v Brii Monghibai, 53 
I.A 153 -50 B. 004-24 A.L.J. 729-28 
Bom LH. 1143=51 M.L.J. 577=1926 
M.W.N. 514 -31 C.W.N. 128-24 L.W. 309 
-1920 P.C. 73; Dayavati v. Kesnrbai, 
19.34 B. 66 36 Bom. L.R. 61; Yaslivantrav 
V Knshibat, 12 B. 26; Anandikcl v. 
Chandrabat, 48 Bom. 203— -1924 Bom. 311 
—26 Bom. L.H. 63; Rama Raja v. Pap- 
arnmal, 48 M. 805-1925 M. 1230--23 L.W. 
710—49 M.L.J 348; Panchapagesa v. 
Kanaka, 6 L.W. 408 --33 M.L.J. 455.=42 
I C. .344. 

(u) Dayavati v. Kesarbai, 1934 B. 66 
-36 Bom. L.R. 61. 


applies even though the son is 

(V) Bai Naqnbal v. Bai Monghibai, 53 
JA. lX!-50 B 604 - 24 A.L.J. 729- 28 
Bom L.R. 1113 51 M.L.J. 577—1926 M. 
W.N .•'.14-31 C.W.N. 128-24 LW. 309= 
1926 P.C. 73 

no) Anandilal v. Chandrabai, 48 B. 
203 1924 B. 211-25 Bom. L.R. 1240. 

(j:) Ramanarasv v Bnchamma, 23 M. 
282-10 M.LJ 62; Nmgareddi v. Laksh- 
iiiawa. 26 B 1G3_3 Bom. LR 647. 

(y) Ammakanna v. Appu. 11 M. 91; 
5(ivi(ribai v L.iTi.ntbnt 2 B. 573; Chan- 
virgavda v. Dixlrict Magistrate, 51 B. 120 
-1927 B. 91-29 Bom. L.R. 52; This obli- 
ration of the father does not include .i 
duty to get his son m.irried (see Gorin- 
darajulu v. Devarobhotla, 27 M. 206) 
though the son’s marri.igc is one of the 
purposes lustilying an alienation by the 
father of family property (Sundrabai v. 
Shivnarayana, 32 B. 81; Kameswara v. 
Veeracharlu, 34 M. 422). 

(z) Ammakannu v. Appu, 11 M. 91. 
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unable to help himself by temporary illness or disorder, but if 
the disability of the son to support himself is of a permanent nature 
it would be perfectly proper and in consonance w'*'i the genius of 
the Hindu Law to fix the father with the liability to maintain him 
on the fooling tbnt such a son, though an adult, by reason ol his 
disability, in no better position than a minor. Mi re disobcdiL'iice 
or refusal to live with his father docs not work a forfeiture of the 
son’s riiiht to maintenance, though it may be a ground for reducing 
the inain+<»nance amount The adult soiu v'ho have no right to 
be maintained either ijc.’sonally bj bis father or out of bis separate 
pioperly''^’ are, if governed by lii-.* Mitak.-hara School, entitled to 
inain<i‘niinco out o' the j)repcriy of the joint family of which thi'/ 
and their father ui*<: members"*^ and in the properly of which they 
acquire a; interest by birth. The position will be different under 
the Dayaobaga, hr cause there the ‘X)i\s do not acquire any int'»rest 
in the am e^tral property in the father’s hands. In the case of a 
Mitakshava family property which is ancestral and impartible and 
governed by the law of primogeniture oven an adult son is entitled 
to maintenance, evi a though for all practical purpo.sos the property 
partakes of the nature of the absolute properly of the holder^'* but 
if the impartible estate is the .self-acquired property of the father 
and not an ancosiral estate, his adult son has no right to claim 
maintenance against his father, 

211. Adopted Son.- -A validly adopted son has the same rights 
to maintenance as an aurasa son, but, if the adoption is invalid, it 
leaves the adoptee without any right to maintenance against the 
adoptive father or his property the roa.son being that his connection 
in all respects with his original family is not broken by such invalid 
adoption. See also S. 167. 


212. Illegitimate Sons. — An illegitimate son is entitled under 
the Hindu Law to be maintained by his putative father, even 
though the son is born of an adulterous"*' or casual inter- 
course,"' provided his mother is not a non-Hindu, After the 
death of the putative father, the illegitimate son, when not entitled 


(a) Bhujmti V. nnsanfa, 1936 C. S5C - 
C. 1098- 40 CWN. 1320; Prpmehand 
Hoolttshchand, (1869) 12 WR 494. 

(b) Sardul Smsjh v. Pariah Sinph, 1877 
R 46. 

(r) Ammakannu v. Appu. 11 M. 91. 
(ri) Sarilrihai v r.iixfmtbni, 2 B. 573. 

(c) Ramchandra v Sakharnm, 2 B. 
5; yarJafiaddn v. Yarlapadda, 27 I.A. 
1-2 Bom I..n. 94.'i-24 M. 147-10 M. 

I,.J. 294 -5 C.W.N. 74: Hlmmat v. Gan- 
pni. 12 Bom. HC.R. 94. 

If) Subbayya v. Sivapnana, 71 M.L.J. 
568=44 L-W. 433=1936 M.W.N. 1034=1936 


M 828. 

(a) Panchat v Zalhn, C. 214 - 
159: Kuppii V. Sinparavplu. 8 M. 
Cluina V. Gi-reli, 32 C. 479-2 l.C. 

lb) SuhTumania v VaUi. 34 M 
MLJ 350 -5 IC 919: Rahi v G 
1 B 97: Ilarrjohind v Dharam. 6 /) 

H) Muthiisamy v. VenkateaiPan 
MIA. 20.3 

(P Linpappti v Esudasan, 27 » 

Ml. Haidri v Narindra, 1 Luck 184=1926 
Oudh 294. Addoylo v. Woojan, 4 C.L.R. 
154. 
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to inherit to him, is entitled to be maintained out of the separate 
property of his putative father, or, if he died joint, then out of the 
joint family pi’operty.*^' So long as the illegitimate child is pro- 
perly maintained, maintenance granted for the child may be pro- 
perly spent for the maintenance of the joint home of the child and 
its mother and no account shall be ordered in respect of the amount 
awarded. It is wrong to say that the illegitimate son is only 
entitled to a compa.ssionate maintenance : if he has been accustom- 
ed to a certain standard and mode of life, the Court should not bo 
niggardly in determining the quantum of maintenance, subject of 
course to the condition that the amount awarded should not be hard 
on the family.^'"* In fixing the amount of maintenance, the fact 
that the illegitimate son has a large family t(^ support is an irrelevant 
consideration and cannot be relied upon to increase that amount. 
This right, however, is purely personal and is neither devisable nor 
heritable."’’ Besides, this right, though it continues until the death 
of the illegitimate son under the Mitaksharah’' and the Mayukha.^**’ 
terminates under the Dayabhaga school with the attainment of 
majorily by the illegitimate son.^'"’ Even under the Mitakshara, the 
continuance of his right till his death is conditional upon his obedi- 
ence to the head of the family, and the illegitimate son must, as a 
condition of receiving maintenance from Ihe estate of his putalive 
father, render to the head of the family such reasonable service as 
is ordinarily rendered by cadets of a family in that station of life to 
which the parties belong, i*’ 

213. Legitimate daughters. — A father is undei' a pensonal 
obligation to maintain his unmarried daughters^^' but not his 
married daughters and after his death the unmarried daughters are 
entitled to bo maintained out of his estate.^”) Even after marriage, 
a daughter who is not able to get maintenance from the family into 
which she has been married on account of its poverty can claim to 


(fc) Chunlurya v. Furhulad, 7 M.T A 
18; Vellaiyappa v. tfatarajan. 50 M. 340 
■ 1927 M. 386 25 L.W. 493.-52 M.T.J. 
229 affirmed in S.'i M. I-.IS I A. 402- 34 
I. W. 589_-1931 M W.N. 848--35 C.W.N. 
1278 . 61 MLJ .522-19.31 A.L.J. 1123 ■ 33 
Bom. L..R. 1526 -1931 P.C. 294. 

(1) Bomieetsch v Bomwetsch. 35 C. 
.381. 

fm) Rathinasabapathy v. Gopala, 1929 
M. 545.-29 L.W. 696- 56 M.L.J. 673; but 
see Gopalasamt v. Arunachalam, 27 M. 
32. 

(n1 Chamava v. Irayo. 33 Bom L.H. 
1082-1931 B. 492. 

lO) Roshan Slnph v. Baltoant, 27 lA. 
.Mr. 22 A 191-2 Bom. L.R. S29-4 C.W.N. 


fpl Vellaiyappa v. Natarajan, 50 M. 
340 - 1927 M .386 -25 L W. 493 52 M L J. 
229; alTirmcd in 34 T..W. 589 -58 I.A. 402 
55 M. 1-1931 M.WN. 848 35 CWN. 
1278-.61 M.LJ. 522 1931 ALJ. 1123- 
19.31 P.C. 294-3.3 Bom LR 1526; Bar- 
gobind v Dfinrnm. 6 A. .329. 

(0) Motiehand v Chandrabai. 1924 B. 
421 -26 Bom. L.R. 488. 

fr) Nilmoney v. Baneshiir, 4 C. 91 
(s) Hargobind v. Dhamm, 6 A. 329; 
Mltak. 1-11-12 See also S. 70 

(1) Narinjan v. Gurumulch, 38 P.L.R. 
764. 

(«) Tulsha V. Gopal, 6 A. 632; Bat 
Wangal v. Bai Rukmlni, 23 B. 291; In- 
derun V. Ramatwamy, 13 M.I.A. 141. 
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be maintained by the heir of her opulent father/”) but not by his 
coparceners who have taken his joint interest by survivorship/*”) 

214. Hlegitimalc daughters. — ^In the case 'f illegitiinate 
daughters they are entitled to maintenance until their marriage, or 
in the case wheie girls earn for themselves by fol-, owing any parti- 
cular professi»>n, until I'loy arc able to earn their livint* according 
to the rules of their caste. But the dutj' to maintain an illegiti- 
mate' daughter is pun-'y personal to her putative father and hence 
her claim cannot after tl.i death of the father be enforced against 
the M/:n1 fan.ily estate.'’'' 

215. Personal f<b1ignti»it io maintain other relations. — In lav^ 
a Ifiiifhi is under no personal obligation to mainlaiti his grand- 
parents, h grandchikboii, Pis sti-p-molher.'") his daughter-in- 
law"'' or .Msicr -in-law, or even a brother or sister. 

216. l.ialiilily of coparcenary property. — Tn an ordinary' ioint 
family gf''’errie<l bv the MitaUshara, the right to maintenance of the 
junior members down to three generations from the head of the 
family out of the Ioint family property is an inherent qtiahty of 
th('ir right of coparcenary or common propci-ty, and this right to 
maintenance begins where coparcenary begins and ceases where 
the coparcenary cea.sos.''’’ Hence the manager of a Mitakshara 
joint family in posst ‘-sion of joint family properly is bound to main- 
tain .'dl its members both male and female, and the widows and 
cliildren of decea.sed coparceners out of the income or corpus of the 
joint family property."*) This obligation is always commensurate 
with the possession of family property. Thus though a grandfather 
is legally under no personal obligation to maintain hi.s grandchildren, 
yet if he h.appcTis to be the manager of the joint family, he is bound 

'r) Gudiiiintla v Bollozn, 16 I.C l.'W Bao v Rajah of Pitlapiir. 41 M 77R -45 

-23 Mn» 223 1912 M W.N. 861; Mok- TA 148 1918 MWN 922 35 M.T. .T. 392 

Irada v Niindn. 28 C 278 5 CWN 297 - 16 A.L.J. 833 -20 Bom L H 1056-23 C. 

fu’l Ram Siimran v Gohind. 5 P.nt WN 173-1018 P.C. 81. 

616 (7051; Bai Blanmit v Uni Ridelimliif, (a) Heinanqini v. Kadarnath. 16 C. 
S3 B- 291 758; fTarbadabal v. Mahadev. 5 B. 99. 

(.r) Walarajan v. Mulhia Chatty, ”2 t.. (b) Meenakshi v Bn7nn Aiyar. 37 M, 

W B!50-1926 M 261 -1926 M.WN. 73; 396 - 24 M.L.J. 106- 18 IC. 34 

Soc contra in Patrali v Ganaplrao. 18 B. (c) Rama Rar v Rajah of Piltapiir. 41 
’ M 778 45 I A 148.-.35 ML..T 392- 1918 

(!/) Vellah/apim v Vatarafaii. .TO M p.c. 81 16 ALJ. 833 20 Bom. L.R 

340 1927 M. .386 -.ra M.T...T. 229 - 25 I^-W 1656- 23 CWN. 17.1-1918 MWN 922 

493; aflirmc'd in !53 I A 402 -55 M. 1 34 (P.C.) : Sri- Vedathttnni v Commissioner 

T..W, 589 -19.11 MW.N. 848 -.15 C.W.N. of rncomcfnx. .19 M. 1 -1932 M W.N 11.19 

1278 61 MLJ .122 19.11 ALJ 1123-33 35 M.LW 536 63 M.L.T, .142 1932 M 

Bom L.n. 1.126-1931 PC 294; Rahi v 7 .is for the posilfon that even when the 

Gnvivd. 1 R 97: Tnderiin v. Ramaswamy, co-parcenary is reduced Io a slnRlr male 

1.1 M. I.A. 1*.:, Nigarathnammal v. Chin- member, there can still be a Joint family 

nu, 1928 M 127 -.13 ML.J. 861=1927 M when there are widows of deceased co- 

W.N. 750. parceners 

( 2 ) Kalii V. Kashibat. 7 B. 127; Man- (d) Bhagwan Singh v. Mt. KavmX 
rrahini v. Balak. 8 Beng. L.R. 22: Ram Knar, 8 Lah. 360:1927 L. 280. 

Pas V. Lachhman, 1936 L. 853; Rama 

27 
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to maintain them out of the family property. Where a coparcener 
lives away from the family for a proper cause and is in needy cir- 
cumstances, the mana^^er is boimd to give him separate maintenance, 
if tlie income of the family permits of such allowance^®' and the 
decisions of the Bombay High Court which hold that a coparcener 
who is not properly maintained must bring a suit for partition and 
not a suit for maintenance'^’ except where he happens to be sub- 
ject to a disability to inherit or where he cannot bring a suit for 
partition without the consent of some other coparcener^ff’ as in 
Bombay are not, it is submitted, correct because their effect is in 
substance to force the coparcener out of the joint family merely at 
the caprice of an autocratic and unjust manager of the family 
estate. 

217. Disqualified heir and his famiiy. — An impotpnt person, 
an outcaste and his issne, one lame, a madman, an idiot, a blindman, 
and a person suffering from incurable diseases are not entitled to a 
share but are to be maintained. But their blameless sons, whether 
legitimate or Kshetraja, are entitled to inherit. Their daughters 
.should he maintained until they are provided with husbands. Their 
childless loives, if conducting themselves properly, should also he 
maintained : but if they are unchaste or perverse, they shmdd be 
expelled.*' (Yagnavalkyu. ii — 140 to 142.) 

Where a person, by rea.son of a di.sability he is suffering from, 
is excluded from inheritance, the property which ho would have 
inheriled but for that disability, is liable for the maintenance of 
both himself and his family. Such are the idiot, the blind from 
birth, the madman etc. Such persons are debarred from the rights 
of coparcenary and are given maintenance in lieu. That this is 
owing not to a denial of their birth status but to a personal dis- 
qualification is clear by the fact that their sons get by their birth 
the full status of coparcenary. But the right to maintenance of the 
wife of a di.squalifiod heir is not enforceable when she is unchaste. 
Nor is the disqualified coparcener entitled to claim maintenance 
when there is no coparcenary property. 

218. Widow’s maintenance. — ^The widow of a coparcener is 
entitled to maintenance from the e.state of her deceased husband in 
the hands of his surviving coparceners, even if she had been deserted 

~(e^ Ammalu Kutti v. Romiinni, 40 L. 148-41 M. 778-35 M.n.J. 392 -1918 P.C. 81 
W 35 - 67 M.L.J. 470-1934 M. 508 (cose 1G A.L.J. 8.73-20 Bom. L.H. 1056 -23 C. 
of !\ Malabar feirwnd). WN 173 -~1 91 8 M.W.N. 922: Rom Sdhye 

(f) Himmai v. Ganpat, 12 Bom HC.R. v. Lolla, 8 C. 149. 

96. note (j) Yashvantrav v. Kaahibai, 12 B. 26 

(( 7 ) Bliupol V. Tavanajrpa. 46 B 435— at 28. 

1922 B. 292 - 23 Bom. L.H. 1236. (fc) Commissioner of Income-tax, Be- 

th) Ifaranbhai v. Ranchod, 26 B. 141. har and Orissa v. JVfohoroTii Lakshmibai, 
(i) SavUribai v. Laximibai, 2 B. 573: 14 P. 313i--il935 P. 8. 

Rama Rao v. Rajah of Pittapvr. 45 I.A 



S. 218] 


MAINTENANCE 


211 


by her husband, and even if she had been living away from her 
husband without justifying cause *’"> if it was not for immoral 
puiposes. But this right is conditional upon her C'‘*'iinuing to be a 
widow and leading a life of chastity, and is losi when slie re- 
mai-ries,'"* or becomes unchaste,'"’ even though has been secured 
by agreement of parties. - *' or a decree of Court,' .liough an objec- 
tion on the ground of the widow’s unchastUy is not entcrtainable in 
execution of the maintcmncc decree by the widow.^" But if the 
right to maintenaiici' i,s unconditionally .‘•ecured to hei under her 
husband’s will, her u icha-=tity dcM - not work its lorfeiture.^*^ 
Agi.m, where maintenance was awndetl undvr a compromise in 
respi ct of her ela^n tf^ succeed to certain properties as her hus- 
band's, it cannot he withheld on the ground of hei- uneh.istity.'" 
Where ur-icr a deed of iirrangeinenl between twi> brothers consti- 
tuting a Hindu jomt family, they agree that on the death of one of 
them, his widow should have and enjoy for her life an interest in a 
moiety o^ the joint property equivalent to the interest which the 
widow of a son less and si'parated Hindu would have in her deceased 
husband’s estate, leul that brotlier dies and ’nis widow takes the 
interest mentioned in the deed, such interesi docs not become for- 
feited by her suhs(‘qucnt unchastity, whore iherc is no provision in 
the deed making chastity a condition of the enjoyment by her of 
the estate bestowed on her. Her po.sitioii i.*’ liki that of u widow 
having inlienied a w idow’s estate ,so as to make her estate nonfor- 
feitable by her subsequent unchastiiy, and not like that of a widow 
having only a right to maintenance which she will lose if she be- 
comes unchaste.*”’ Though continued chastity is a condition pre- 
cedent to the widow's right to claim maintenance, yet if the widow 
who has bi'on unchaste reforms and leads a moral life, she becomes 
entitled to what is known as starving maintenance, that is, mainte- 
nance -rt^hich will cover her food and raiment which will be just 


(1) Ramabai v. Trtmbale, ‘J Hcim. H.C 
R. 28 :i. 

(Ill) SnrampnUl v Svrampalli, 31 M 
.‘i.-iR-18 MLJ. 254. 

(It) Sanlala v. Badas^oari, 30 C 72'i 
27 C.W.N. 6C9-1924 C. 9«: Mvruvayi v. 
Vtramakali, 1 M. 226. 

(o) Moniram v. Kerry KolUany, 7 I. A. 

115 5 C. 776; Srinivasa v. Lakshmi, 28 
LW. .'128-1928 M. 216 .54 .5,30, 

Vishnu V. Mon Jamma, 9 B. 108. 

(p) Anandi v. Lakshmi Chand, 1932 
A.L.J 208-1933 A. 130; Nagamma v. 
Virabhadra. 17 M. 392; Kisanji v. Lafcsh- 
Mi; 33 Bom. L.R. 510-1931 B. 286. But 
see Shivlal v. Bat SankU, 33 Bom. L.R. 
490-1931 B. 297; Satyabhama v. Kesava- 
rharya. 39 M. 658=29 M.L.J. 87. 

( 4 ) Anandi v. Lakshmi Chand, 1932 A. 


LJ. 208=1933 A. 130, Vishnu v. Man- 
jamma, 9 B. 108; Diiulfa v. iVfcphu, 15 A. 
382; Lakslnni Chand v Ml. Annndi, 62 
T.A. 250 .W A. 672-1935 ALJ. 1163 
37 Bom. L.R. 849 ^39 C.W.N. 1223=69 M. 
L.J. 380= 42 L.W. 461=19.35 M.W.N. 1132 
=1935 P.C. 180. 

(r) Ranmalsangji v. Kundan, 26 B. 
707; Danila Kuari v. Keghu. 15 A. 382. 

(s) Parami v. Mahadevi, 34 B. 278= 
5 IC. 960-12 Bom. LR. 196. 

(t) Bhup Siiirjh V. Lachnutv, 26 A. 
321; Attoncli v. Lakshmi Chand. 1932 A. 
L.J. 208- 1933 A. 130. 

(h) Lakshmichand v. Aft. Anandi, C2 
I.A. 250 -57 A. 672—37 Bom. L.R. 849= 
42 M.L.W. 461=1935 A.L.J. 1163=1935 M. 
W.N. 1132=39 C.W.N. 1223=69 M.L.J. 
380=1935 P.C. 180. 
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enough to support her ljife.<’’> But a widow does not forfeit her 
right to maintenance by choosing to live away from her husband’s 
relations unless she does so for immoral or improper purposes. It 
is in the husband’s family that a widow, in strict contemplation of 
law, ought to reside, and if her husband had by his will expressly 
made her maintenance conditional upon her residing with his 
family, she will be bound so to reside and hence will not bo entitled 
to separate maintenance.*-^') Nor will she be entitled to separate 
maintenance in case the family property is too small to admit of 
such separate allotment.'))) If the widow had already agreed dur- 
ing her husband’s life-time to receive the income of certain property 
allotted by her husband for her separate maintenance, she is not 
entitled to go behind this agreement on her husband’s death and 
sue his executors under his will for enhanced maintenance and fur 
a charge on the properties left by hun.^=) Where a widow of a 
coparcener sues for maintenance after there has been a partition in 
her husband’s family, she cannot enfor-ce her right against the sur- 
viving coparceners except those who have taken her husband’s 
share."') A Hindu widow is not entitled to interest on the arrears of 
maintenance decreed prior to suit.^**) 

219. Remarriage of widow. — On remarriage of a Hindu widow, 
her right to maintenance as against the estate of her former hus- 
band determines along with her other rights in that estate as if 
she is dead even though the i*cmaiTiage’ is sanctioned by the cus- 
tom of her caste, the reason being that on remarriage she ceases 
to be the widow of her former husband.")) If unchastily can dis- 


(v) Ram Kumar v. Mt. Bhor/ioanfa, 56 
A 392-1934 A.L.J. 120-1934 A. 78; Bhi- 
k.iliai V. Horibo, 49 B. 459- 1925 B. 15.3 
--27 Bom L.R. 13; Roma Nalh v. Rajoni- 
inoni, 17 C. 674; Suthyahhama v. Kesava- 
chtirya, 39 M. 658 29 I.C. 397-29 M.B. 
.1. 87; Parami v. Mahadevi. 34 B. 278— 
12 Bom. LR. 196. 

(to) Ekradeshvoari v. Hoinesliwtir, 8 P. 
840- 56 I. A. 182 . 33 C W N. 637--1929 
A.L.J. 695=.31 Bom. L.R. 816 -30 B-W. 1 
-57 M.L.J. 50-1929 M.W.N. 468; Pirthee 
Singh v. Raj Koocr, 12 Bcng. L.R. 238 
iP.C ) ; Goleibai v. Lakshmidas 14 B. 490; 
Stddessurj/ v. Janardan, 29 C. 557 -6 C. 
W.N. 530; Srinivasa v. Lalcshmi, 28 L.W. 
328 -1928 M. 216.^54 M.L.J. 530; Girian- 
nu V. Honamma, 15 B. 236; Paruatibai v. 
Chatrti. 36 B. 131. 

(X) Muljt V. Bat, 13 B. 218; Oirianna 
V. Honamma, 15 B. 236; Efcrodesbtoari v. 
Homeshwar, 8 P. 840=56 I. A. 182=33 C.W. 
N. 637=1929 A.L.J. 695 =31 Bom. L.H. 
816=30 L.W. 1=57 M.L.J. 50=1929 M.W. 
N. 468 P.C.; Tincouri v. Krishna, 20 C. 
15. 


(y) Godavaribai v Saynnabai, 22 B. 
52; Kaslurbai v. Shirajiram, 3 B. 372. 

(r) Purushullainilai. v. Riikshuiuaul, 39 
Bom. L.R. 4.58 . 1937 B. 358. Bui !«c Ml. 
Sham Devi v. Mohan. 15 L.ili. 591-36 P. 
l-R. ;133 1934 Lah. 167. 

la) TIemangmi v. Kcdamnlh, IG C. 

758 -16 I.A. 115; Harasimlinm v. Vvn- 
haMsubbamma, 55 M. 752 35 L.W. 513-- 
1932 M. 351-62 M.L.J. 438 19.72 M.W. 

R. 286; Sco also Subbitrayalu v. Tliiiya- 
rammai, 35 M. 147, ii ctisc ol ii p.nrtitioii 
suit subseciuoiit to widow's suit lor inuin- 
twiance. 

lb) SaroiWuU v. Sheoratan, 12 P. 869 
1934 P. 99. 

(c) Santala v. Badnswari, 50 C. 727= 
27 C.W.N. 669=1924 C. 98; Vitiiu v. Go- 
vind, '22 B. 321; Muruyayi v. Virainakali, 
1 M. 226; Suraj v. Attar, 1 P. 706 1922 
P 378. But see Gajadhar v. Kaunsilla, 
31 A. 161=6 A.L.J. 107; Mangal v. 
Bkarto, 49 A. 203-1927 A. 523 - 25 A.L. 
J. 151 and Gajadhar v. Sukdei, 5 Luck. 
689-1931 O. 107 in cases where remarri- 
age Is sanctioned by custom. 
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entitle a widow to claim maintenance out of her husband s estate or 
out of the property of the joint family of which her decciibed hus- 
band was a member, it follows a fortiori that her remarriagr by 
which she becomes permanently wedded to anotiier man should 
extinguish her r\c;ht to maintenance. 

220. Widow’s right of residence. — ^The widuiK- has n right of 
residence in the family dwelling house of hei husband"*' end this 
right cannot be defeated by her husbi’.a<t's co-parceners selling the 
house to ^mother wnh > oUce of her right <•'* Even il the house 
ia f ••‘insforrevl to one wiihcui uoti'v jf her ' ight, the tramsfei’ce can- 
not ojec! her from I'.er residence \v.‘hout making an arrangement 
providing her with som«,- other suitable place of residence. '-f' But 
she cannot i.laim this rich* where thi- transfer is brought aooul by 
her husb' iid hunscil t'* or for a debt of her husband or for a 
debt which is binding upon he* tor family necessity."' Tims d 
iransfereo loi* vulue fiom a husband*'* or a purchaser in execution 
of a decive against the husband or his estate after hi.s death *'■’ or 
a purchaser for a puipo.se binding upon her husbands family'*' 
is entitled to ejeet the widow oven if he had notice of the wMow’s 
right. But if the debt for which the sale of the family rosulencc 
is effected is noi binding on the widow on any of the grounds 
abovcmenlicTied, the sale is always subject to her right of resi- 
dence and cannot cleieat that right."'" Tliis right of the widow 
to residence and maintenance in th. family property does not, how- 
ever, entitle her to sell the property for her maintenance even in 
a case of neces.sity."'' See also S. 225. 

221. Quaiiluni of widow’s maintenance. — ^The amount which 
a widow is entitled to recover for maintenance includes not only 


irf) PrM/iRof V. Avihica Pra- 

thad. 53 i.A. 20l -r,;{ C. S4H -24 LW. 448 
- 1926 P.C. 90 -1926 M.W N. 689-28 Bom. 
L-K 1299 li C.W.N. 150.51 M I..J. 785. 
Mt. Shnm Devi v. Mohan Lai, 15 Ii 591 
36 P L.K. 333 -1934 L. 167. See Janakt 
V. PcrvmaUwami, 48 L.W. 408 for Inc 
po.siti»n Uiat where a f.-ii:- p.-irtitioii 
demands it, llie Court li.is Rot power in 
elfeciiiiR it to cunipel the widow to .iccept 
some utlier residence. 

fc) Dalsukliram v. l.allubl'iai. 7 B. 
282, Venkatammal, v. Andyappa, 6 M. 
130; Talemand v. Rukinina, 3 A. 353. 

(/) Mangala v. Dinanath, 4 Bcng. L.R. 
72. Bai Devkore v. Sanmukhram, 13 B. 
101; Dalaukhram v. Latlubhai, 7 B. 282; 
Guurl V. Cha.idrainani, 1 A. 262. 

(0) Manilal v. Bai Tara, 17 B. 398. 
(h) Ramanadan v. Rangammal, 12 M. 
260; Manilal v. Bat Tara, 17 B. 398; 
Jeyanti v. Alamelu, Zl M. 45-12 M.hJ. 
270 


(i| Jayanti v. Alatiieln, 27 M 4b 12 
TJII.J 270; Raninniidnn V R.’niryntinnnl, 
I' M. 200, Mnnitfil v. Hat Tara. 17 B. .798; 
Mt Matiohari v. Sarab, 1937 Pesli. 46 
(j) Gangabai v. Jankibai. 45 B 3.77 . 
1921 B. .780- 22 Bom. L.H. 1309; Jamiat 
Rat V. Mt. Malan, 13 IjiIi. 41 -33 P.L.R 
311-1931 Lah. 718. 

tfc) Jnifanti v. Alamelu, 27 M 45- 12 
M. Ii.J. 270. 

U) Ml. Mrillan v. Parmatma Du.',, 17 
I2dl. 588 -1936 L. 558. 

(«i) Venkatammal v Aiidayappu, 6 M. 
IbO, Shambu v. Mt. Mvnni, 193.7 L 496, 
Dalsvkhram v. LaUnhhat, 7 B. 282, Bay- 
tiupparaju v. Lakshmamma, 45 M L W. 
536 -1937 M. 193; Ramkunwar v. Amar 
Nath, 54 A. 472-71932 A.L.J. 267-1932 A 
361. Jamiat Rai v. Mt. Malan, 13 U'lh. 41 
-33 P.L.B. 311 -1931 Lah. 718. 

(n) Tarachand v. Sundar, 1937 Lah. 
871-39 P.L.R. «42. 
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that which is sullicient for her food, clothing and residence, but 
also an amount necessary for the comfort and maintenance of her 
position as her husband’s surviving half.*®^ The rate of mainte- 
nance awardablc to a Hindu widow depends upon a gathering to- 
gether of all the facts of (he situation, the amount of free estate, 
the past life of the married parlies and the families, u survey of 
the condition and necessities and ri^ts of members on a reason- 
able view of the change of circumstances possibly required in the 
future, regard being had to the scale and mode of living, and to 
the age, habit, wants and class of life of the parties. It is out of 
a great category of circumstances, small in themselves, that a 
safe and reasonable induction is to be made by a Court of law in 
arriving at any fixed sum. The test in determining the allowance 
is whether tlie scale is suited to her husband's position in life. 
No doubt there may be circumstances in which the past mode of 
life of the widow may have been demonstrably on a penurious or 
miserly scale, or on the other hand, on a quite extravagant scale, 
having regard to the total income of her husband, but the general 
principle that can be applied is that the sum awarded must enable 
the lady to live consistently with the position ol a widow in some- 
thing like the same degree of comfoid and with the same reasonable 
luxury of life as she had in her husband’s hfetime,'''’^ piovided that 
the sum awarded does not exceed the annual profits on the share 
to which the husband would have been- entitled on partition if liv- 
ing. The standard of comfort must necessarily vary with the 
means of the family, due regard being also paid to the wants of 
the other members of the family who also have to be maintained 
out ol the income of the family properties. Each case has to be 
decided upon its own fact.s. The coparceners of her deceased hus- 
band who have taken his properties by survivorship have no right 
to prescribe any arbitrary standard as regards the comforts the 
widow is entitled to have or the style in which .she should live. It 
is not open to them to say that even though they are getting a large 
income from the family properties, as they are living frugally, the 
widow also must be content with the barest necessaries of life.*’’' 
The value of her husband’s family estate and its income, the rea- 


(o) Srinivasa v. Tiokshmi, 28 'L.W. 328 
-1928 M. 216-54 M.U.J. 530. 

(ji) Ekradeshwari v. Uomeshwar, 
56 I. A. 182 -8 P. 840 30 L.W. 1 -1929 
P.C. 128=33 C.W.N. 637=1929 A.L.J. 695 
--10 PL.T. 345-31 Bom. L.H. 816=57 
M.L.J. 50=1929 M.W.N. 468; Rajoni 
Kanta v. Sajani Sundari, 61 I A. 29=61 
C. 221=39 L.W. 177=1934 P.C. 29=66 M. 
L. J. 148 = 19.34 A.L.J. 166=38 C.W.N. 262 
=36 Bom. L.R. 230=1934 M.W.N. 172; 


Fajaniswidari v. Jogendrachandra, 58 C. 
745—1931 C. .591 aOlrmod In Rajani Kanta 
V. Sajani Sundari, 61 I A. 29-61 C. 221= 
29 L.W. 177—19.34 P.C. 29=66 M.L.J. 148 
-1934 A.LJ. 166 -38 C.W.N. 262=36 
Bom. L.R. 230-1934 M.W.N. 172. 

(q) Partab Singh v. Raghuraj Knar, 
1933 O. 550. 

(r) Srinivasa v. Lakahtni, 28 L.W. 328 
-1928 M. 216=54 M.L.J. 530. 
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sonablo wants of the widow including her religious expenses, and 
the position and status of the deceased husband, should all be taken 
into consideration in arriving at the amount to be ;'”virded/®^ The 
sastraic injunction that the widow’s life should be one of austerity 
and semi-slai-va*ion is Jiot a legal injunction and ought not to be 
considered at all.*'' A Hindu widow in no case v.-mld be entitled 
to an amount in excess of the income of her husband's share on 
partition, but the .imovnl should not be far less than one third 
of such income. li. as <*ssirig this amount any stridlianam posses- 
.scd by the vidow siiouid also bi' t.»l-en into consideration,^'"' un- 
icss it happens to he of an un|>ri»u> ‘live character like clothes or 
jewel.-!,'*' which .sno ordinarily wears or uses and whic*h she i*- 
not likely convert into nior. v.'"" A voluntary paymen: to the 
widow m- '.i: by a brother pc'nodically and which may be stopped 
at any time shoula not be taken bdo consideration in a.s.sessing her 
means in the co nputalion of the rate of maintenance awardable to 
her.'-’ L’.cn if the .stridhana propiMly is enough for her main- 
tenance, the widow is still entitled to sonn* inaintenance, though 
not the .same amount of maintenance to which she will be entitled 
if she had no .stridhana property at a11,^"> and she cannot be onUrely 
deprived of Tnaintonance.'*’' Where the family pos.sesscs properties, 
th<‘ income from which is not only enough but more than enough 
for the purpose of pa\mg maintenance to all the members depend- 
ing upon (ho .same, the fact that th, widow is in po.ssossion of pi’i- 
vate funds which a'l.so yield am income should not be taken into 
account for the purpose of determining the maintenance payable 
to her.''"' A Hindu widow is not bound to reside with the relatives 
of her hii.sbnnd, the relatives of her husband have no right to com- 
pel her to live with them, and .she docs not forfeit her light to uro- 
perty o; maintenance merely on account of her going and residing 
w’ilh her iaonily or leaving her husband’s residence from any other 


fsl lViUoJL-'.':.sorcp v. JopoTKlrOTHiOi. 5 
I A. W PC 

(f) iriiTTU Molnin Hoy v Nyavt.iTa. 
25 W.R 474; Venl.-iitiii'hala v. Velayudhi. 
1M.5 M.WN 871-19.35 M. 701 

(u) Adhibai v Ciirsandas, 11 B. 199; 
Panchakshnra v. Pattammal, 39 M.Ij.T. 
32 1927 M. RB5; Jayantl v Alamclu, 27 
M. iS 12 ML.J. 270; Madhavarao v. 
Gangabtti. 2 B 6.39; Ramarayndu v. Sita- 
lakshmamma. 19.37 M. 915^19.37 M.W.HT. 
1014- 46 LW. 550, (lioldliig Uiat in giv- 
ing the widow a rharge for in.iintcnance 
it .sihould ordinarll.v be confined to her 
hiifband's sharel. 

(b) Ramabai v Trimbak. 9 Bom. H.C. 
R. 283. 

( 10 ) GoMbai v. Lakhviidat, H B. 490. 


fx) Shyama v. PuTushothama, 1925 
M. 645-21 L.W. 551: Sliib Dayee v. 
Doorya Perihad, 4 N.W P.H.C R. 6.3. 

(y) Ciirushiddapptt v. Pan/'nlewri’ir, .18 
Bom LR. 1293-1937 B. 135. 

(r) Sornsv’ali v. Shoo Ratan 12 I'-. 
869-19.34 P 99-15 Pat. I..T. 372 

(a) Lingnyya v. Kanaka7)ima, 38 M. 
153-28 I.C. 200.-28 MhJ. 260. See 
contr.a in Rainav'ati v Manjhari, 4 C.tiJ. 
74 

(b) See ilso Savitrlbai v. Luxlmibaf, 
2 B. 573 at 584 and Dattairaya v. Rnkh- 
tnahai. 33 B .SO--! I.C. 466^10 Bom. I..R 
770. 

(e) Kodandarnmi Reddi v. Chencham- 
ma, 1930 M. 479-32 L.W. 729-59 M.L.J. 
531. 
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cause than unchaste and improper purposes. As a general rule a 
widow cannot claim arrears of maintenance for the period .she was 
living in her husband’s family unless she was kept there under 
circumstances of extreme penury and oppression. She, however, 
is entitled to arrears from the time she changes her residence, and 
under no circumstances can the right be post-dated from the insti- 
tution of the suit for maintenance. In awarding arrears of 
maintenance, it is open to the Court to award the same at a lower 
rate than that fixed for future maintenance. but it cannot award 
interest on the arrears except from the date of suil.'f) Unle.ss there 
is any waiver or abandonment of her right to maintenance by the 
widow, she is entitled to maintenance from the death of her hus- 
band. Such a waiver cannot necessarily bo inferred either from 
the fact that no formal demand was inade^^''* or from the circum- 
stance that she is living in her parental house, or has sel up an 
adoption by her which has been subsequently set aside in a suit 
instituted by the penson liable to maintain her,^'' The 

non-payment of maintenance even in the absence of a 
demand, is prinm farip proof of wrongful withholding 
and the claim for past maintenance which is a legal right 
cannot bo rejected unless adequate grounds .are shown 
for inferring that the widow has waived or abandoned the 
claim. If the widow has received as.sets from the joint family 
in lieu of her maintenance which would have boon sufficient for her 
proper maintenance in future, the fact that she has dissipated the 
assets does not entitle her to claim maintenance again. Besides, 
if the property is too small to admit of any separate maintenance 
to the widow, the Court may refuse to grant itf’"' and direct her 
to live with the re.s1 of her husband’s family. The que.slion of the 
right to, and the quantum of, maintenance of a widow living away 
from her husband’s family has been well discussed by the Privv 
Council in the following passages in Ekradeshwari’s case***' : — 


frt) Ktrraclrntiu-firl v. Homeshwar, 56 
T.A 1R2-8 P 840 = .10 L.W 1-19Z9 PC 
1?R 33 C.W.N 637 1929 A T..J. 695- 10 
PL.T 3W-31 Bom. L.B 816-57 M.L.T 
58 19?9 MWN. 468. 

(p) Vpnkatarafnnmma v Sppiharalvam, 
.I."! LW. 611 19.32 M. 408 

f/1 Bahvriii Sarasirati v Shporatan, 12 
P. 869 -1934 P. 99. 

<!l) KTtxhnamttehari v. (TheUammal, 
1928 M 561. 

(h) Ralhinasabapathy v. Gopala, 1929 
M. 515 --29 L.W. 696-56 M.LX 673; 
P.amarayudu v. Sitalakshmamma, 1937 M. 
915-46 L.W. .550-1937 M.W.M. 1014. 

(M Srinfpflsn v- Laktihmi. 28 L.W. 323 


1928 M. 216-.54 IVT.L J. 530 
ij) G«r?i.47?irMnppn v Panaatewwa, 38 
Bom LH 1293 1937 B. 135. 

iJfl Panchalrthnrn v. Paltammal. 1927 
M. 865 - 39 MT.T 32; MaJUkarhma v. 
Durqa. 24 M. 147 27 I A 1.51-10 M.r..T 
294 (P.C.): But .800 Jamwnll v Maharnvi, 
1930 ALJ 14.33-1931 A 227. 

(l) Savtfribni v. Ltueimibni. 2 B. .573' 
Srinivasa v Ammani, 61 MLJ. 381 --34 
L.W. 489-1931 M. 668. See al.<K> Pnrti- 
shottamdas v. Rvkshaniani. .39 Bom. LR. 
4.58-1937 B. 358. 

(m) GodAvaiibni v. Sagunahai, 22 B. 
52: Yegaamma, v. Kalyanlamma, 41 Mys. 
H.CR. 90. 
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“The Courts below fixed the maintenance allowance of the appellant at 
Rs. 4,200 per annum, and the learned Subordinate Judge in doiri^ so, says 
this: — 

“This sum, I think, would enable the lady to live as 1 . as may be con- 
sistently with the position of n widow in something like the same degr'?c of 
comfort and with "le same reasonable luxury of life ns --I>c had in her hus- 
band’s lifetime.” 

That is as near to principle as can lie got in s-.ich cases, and, with the addi- 
tion to be presently not* d th* ir Lordships cn'irely approve of that view. The 
addition i- this that thfc msiy lie cin .imstaiices in which the oast mode of 
life of the v/idow has be- •IcmcnslraMv on a penurious and mi.serly scale, or 
on ic other iiand, on a c,uite extrav.ii>.ir.i .seal* , having regard to the total 
ii'c*)rnc *if the husband Bid if. as m.iy lw; readily assumed, in such a case 
as the present, the scale wn., stilled t*i his own position in life, that 1, a sound 
point Iroin which to start die isU natc fn ihe view of thr Board the esti- 
mate made IS applicable to pre'c'c.l circiaiistances in this family should not 
be inturfc cd with. 

Up to thi- point in tbo discussion llie appeal fails. 

There s, however, a further point in the case, n.miely. arrears, in other 
words, the dale fi-om which a maintenance allowance should start. There are 
four possible periods, namely, first from the di.itli of the deceased husband 
(21sf October, 191(5), that is to ;,ay, even dating the residence on the alleged 
limited .style of life in his former establishment ; second, from the date 
of the change of the uppelhuit to her lather’s rcMdcncc, •. pei iod which is 
variously stated ns from the end of 1920 to the end of 1921. To this variation 
subscquiMit ti.eicnco wili lie made Third, from the dot of .suit, iinincly, 23rd 
April. 192? jmd fourth. I'lom (he date of decive, namely, 10th March. 1924. 

Their Lordships arc clcai’ly of npiinon that to start tlie maintenance at 
the last-mentioned date as hs.s been done in the Court belaw, would be an 
imidequalc recognition of the widow’s right to maintenance. It is indeed 
.-m inversion ol the correct procedure in the case of a continuing right. In 
.any view tlio right could not he post-dated from the institution of the suit 
onward.s. This, besido.s being erroneous in law, would be a daily temptation 
to delay in litigation by postponing the date of liability to that of final 
decree 

Paynien* from the dale of suit being thus gi-antcd the question is whether 
arrears prior to that date are exigible. In the Board’s opinion such arrears 
if they truly exist, fall within the range of the widow’s right to maintenance. 
When a widow’s receipt of maintenance in residence in her husband's 
establishment ceases contemporaneoasly with her institution of a suit for 
maintenance the point almost settles itself. When, however, as Ls the case 
here, there is no such exact concurrence of dates, it is the duty of the Court 
to consider the whole circumstances of the situation in pronouncing a decree 
for arrears. 

In the present case the Court is met by a demand by the appellant of a 
somewhat peculiar kind. It is to the effect that a decree should include 
arrears of maintenance not only from the date when she left her late husband’s 
house to reside with her father as she has since done, but should date from 
her husband’s death and include the time she resided in her 
husband’s e.stablishment. The result of conceding this would be a kind 
of cross account; on the one side maintenance quantified In money as from 
the husband’s death ; on the other side a credit being given for maintenance 
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as actually received with its incidental costs. In the opinion of the Board 
there is no legal justification for such a treatment of the case and the argu- 
ment of the appellant fails. While their L'jrdships do not exclude an extreme 
case, say, of a widow being kept under circumstiuiccs of extreme penury and 
oppression, such a case must be ti'cntcd as mo.st exceptional, and would 
require unimpeachable proof. It is sufllcicnt to say that nothing like that 
has been established in the present case. 

On the other hand, the argument presented for the respondents and, in- 
deed, the decision of the Appellate Court, seem to be based upon the assei- 
tion that it is the law of India that a Hindu widow has in the ordinary case 
no right of maintenance if she chooses to change from her husband’s resid- 
ence and choose another for herself. With much respect to the learned 
Judges the Board is unable to accept this view. 

On the authorities it is, of course, true that if that change of residence 
is made for unchaste purposes it is a sulTicient answer to the demand to 
offer her the shelter of the old home. But this is in no respect any such 
ca.se. It is a simple case of a Hindu widow from motives which cannot be 
impeached on the ground staled, leaving her old residence and preferring the 
shelter and protection of her father’s home. In the opinion of the Board such 
action was within her legal rights. She was only 24 years of age, and one 
cannot poruso the authorities or liavc a knowledge of Indian life, without 
understanding that such a change might lie made from a sense of propriety 
and from the best of motives. But <*vcn so the point is not one of motives 
but of right. 

It is now necessary to see what is the foundation of ihc judgment of the 

Court below. It i.s contained in .1 single sentence in the judgment of the 

High Court as follows: - 

“ In regard to her claim for arrears of maintenance we think that there 

is no ground for allowing that claim. It is not suggested that she has in- 

curred any debts in maintaining herself and we can find no excuse for her 
leaving her sons and going to reside with her father.” 

With much respect to the High Couil their Lordships think that a jud- 
ment in these terms contravenes the long and well settled law of India. It 
makes this ease one of widespread importance, and the Board thinks it ac- 
cordingly right to note the outstanding ca.se-law on the subject. 

This is not an instance in which there was any direction in the husband’s 
will that she was to be maintained in the family homo. In such circum- 
stances, that is to say in the ordinary case, it is no part of the duty of a widow 
choosing her own residence to furnish excases which will satisfy a Court of 
law that she has made a judicious choice. The authorities on that subject 
are clear for at least three quarters of a century, but only one or two need 
be cited. 

In 1854 Peel C.J., ol Bengal, delivered an important and leading judg- 
ment, reported in the Vyavastha-Darpana, page 362. Tliat very learned Judge 
states that the Court has examined closely into the state of the authorities 
and the law on the subject. He quotes from the case of Ujjal-nmni Dosi v. 
Joytj<ypal Pal Choudhuri and others (1st June. 1848), as follows: — ^“II was 
not pretended that she had withdrawn herself for unchaste purposes. She 
was only 14 at the death of her husband; his brothers were young men, and 
she thought it more prudent and decorous to retire from their protection and 
live with her mother and her family after the husband’s death; therefore, 
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it appears quite clear from the answers given by the pandits that she did not 
forfeit the right of succession to the husband’s estate on accotmt of removing 
from the brothers of her laic husband; that they had no right to insist on 
her not withdrawing herself from them in order to put isclf under her 
mother’s protection 

He thereafter stales tlic proposition thus, in the lar.-u agc of tlie pandits 
adopted by the Privy Coum il. — If a widow from any other cause but un- 
chaste purposes ceased to reside m the Iiu. Ijand’s family and look op her 
abode in her parents’ fatnily her rights wnul<l nut bo forfeited '’ 

In a passage ii- the same judgment he says: -“Wo ha/e examined 

the texts ol tht ancieii* la v. and wi '.l.iiik Uu-y bear out the opinions of 
the i-aiidits in die case betoro die Piiv/ i,'oiincil The texts say as to m.iin- 
teniineo. lorfeiture is in ■lined ’>y nnthasu. liie but they do not say that it 
is incuiicfl olJicrwise. There are many dutic's enjoined to ivomcn in the 
text of a me i' oi u-liginiis n. Iu*‘e 'he vifl-ilioii of which would never have 
involved ai.' lorfcituvc. Foifeilures aic net to be extended by construction. 
The duty ;o re.sicle with the f.iniily of Uie *leeea.sed husband is not enjoined 
for the sake ol thrift 

The deeisloii was highiy uppron.d by this Board i., Rnjah Pirihue Sinyli v, 
Jiancr Raj notuer In that ease Sir Baines Pe.ieock again reviewed Uie 
authorities up to d.ite, and concludes as follows: ' It, therefore, appear? that 
a Hindu widow is not hound to reside with llu- relatives jf her husband: tliat 
the relatives ol licr husband have no right to compel her to I’ve with rliem; 
and that she docs not ioifeit her right to property or maintenance merely on 
.iceouiil of her going and residing with her family, or Icnving her ho^band’s 
residence fiorr any olh - 1 cause than unchaste or impr-iier purpo'^cs". 

Those piinclplcs hai <’ never been gone liack upon or modified. They are 
still the law ol India. 

It reiiiuins accordingly only to lix the date from which the mamtenance 
allowance should run. The appellant having remained in her lute husband's 
home, and having, as she had a right to do, during that period accepted 
maintenance in tact and in kind, and she having thei-eafter, as was also with- 
in her legal I'ight, ehaiigcd hci residence and gone to live with her father, 
what was the date of Ihat change? 'The evidence upon that subject is far 
from cle.'i ■. It appears to be established that she left by the family car on 
a visit to her lather to attend the sradh ceremonies of her deceased mother. 
When there she made up her mind to stay on, and she has done so ever 
since. The Board is ot opinion that this happened in the end of 1921, and 
that accordingly maintenance on the scale Hxed by the Court below should 
run not from the dale of decree, as found by the High Court, nor from the 
date of suit in April, 1922, but from 1st January, 1922 8 P. 840 at 846-851. 

222. Maintenance liable to variation. — Even where the amount 
of maintenance is fixed by agreement of parties or by a decree of 
Court it is liable to be increased with the increase in the value of 
the estate or the cost of living, or decreased with the reduction in 

tn) 1187.3) t K.I.A. Supp. 203. mart v. Salidel. 1936 Oudh W.N. 902: 

(o) Sheo Manpal v. Bodhi, 1936 Oudh. i}') Raka Bai v. Canda, 1 A. S94; Oopi- 
60—11 Luck. 607; Rajpndm v. Pvltoo, kakai v. nattatrayu, 24 B. 386—2 Bom. L. 
5 C.L.R. 18 ; Ml. Bhagusanti v. Mani Ram, R. 191. 

37 P.L.R. 278—1935 L. .‘>43; Mukandi v. (q) Bangant v. Vijayamachi, 22 M. 175. 
Jagannath, 1936 A.L.J. 1259 : Maheah- 
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the value of the estate or its income due to causes beyond the 
holder's control,*''^ but cannot be stopped or reduced on her acquir- 
ing large properties which would be more than sufficient to cover 
her maintenance.'*^ It is not necessary that in order to get a varia- 
tion of the amount fixed by a decree or agreement, there should be 
a clause therein permitting either parly to bring a suit lor varying 
the amount. Such a condition is always implied, though a widow 
can bind herself by an express agreement not to claim any future 
enhancement in the amount.'"' If the decree fixing the amount 
itself provides for variation thereof, then an application in the suit 
to alter the rate is maintainable."'' But if there is no such provision 
in the decree, then the proper remedy for getting a variation of the 
amount is by a separate suit.'"'* It may at the same time be point- 
ed out that it is inexpedient to insert in the mainte- 
nance decree a provision reserving liberty to either party 
to apply for revision of the i-ate of maintenance in the 
execution department itself in the event of change of 
circumstances justifying such alteration in the rate, because such 
a provision, apart from the question of its doubtful legality, will 
merely be a standing invitation to the parties to avail themselves 
of that liberty by ingenious inventions of circumstances which have 
no existence apart from the domain of mischievous iinugination and 
perjured evidence.'*’ Again if the widow has been allotted a suffi- 
cient amount for her maintenance once and for all, she is precluded 
from claiming any further amounts by way of maintenance even 
if she has dissipated the amount allotted to her.'”’ 


223. Conversion of moral duty into legal liability to main- 
tain. — An heir is legally bound to maintain out of the estate inherit- 
ed all the persons whom the late proprietor was morally or legally 


<r) Vijaya v Sripathi, 8 M. 94; Grees- 
c-ltrtnrl v. Shumbaa, 5 W R. 98 <P.C.); 

Copilcabai v. Daitatraya, 21 B. 386-2 
Bom. LR 191; Bangarn v. Vijava:nachi, 
22 M. 175 ; MohieswaTU v Durgamba, 47 
M. 308^19 L.W. 1G5-1924 M. 687-16 M. 
LJ. 189-1924 M.W.N. 266; Shco Mangal 
V. Bodhi, 1936 Oudh 60-11 Luck. 607; 
Rajendra v. Puttoo, 5 C.L.R 18; Raka 
Bai V. Ganda, 1 A. 594. 

(s) Sundari v. Venkairama. 30 L.W. 
676=66 M.L.J. 680-1934 M. 384, Lingay- 
ya V. Kanakamma. 38 M. 153 - 28 M.LJ. 
260 = 28 I.C. 200, contra Ramawati v. 
Manjhari, 4 C.L.J. 74. Sec also Jai 
Ram V. Mt. Shiv Devi. 1938 Lah. 344 
holding Uiat her income from personal 
exertions is no ground for reducing the 
amount decreed, 

(t) Vijapa V. Sripathi, 8 M. 94 ; Mooti- 
■ ■ V. Bal Kaahl. 17 B. 45; R« 


Sajtgji V. Kundan, 26 B. 707 4 Bom. 
LK. 5,31 . Sidlingapa v. Stdaca, 2 B. 624. 

(u) Mohieswara v. Durgamba, 47 M. 
C08-19 L.W. 165-1924 M. 687 46 M L. J. 
189-1924 M.W.N. 206, Nanjavima v. 
Visvanttthmh, 16 Mys. LJ. 6.3 42 Mys. 
II CR. 699. 

(I'l Kkradeshwari v. Homeshwar, 8 P. 
8i0-56 I.A. 182-30 L.W. 1-1929 P.C. 128 
-33 CWN. 637-1929 A.L.J. 695-10 P. 
L.T. 345 =31 Bom. L.R. 816=57 M.L.J. 50.-. 
1929 M.W.N. 468. 

(w) Ruka Bai v. Ganda Bai, 1 A. .594; 
Rawmalsangji v. Kundan. 26 B. 707— 
4 Bom. L.R. 531. 

ix) Venkatapathi v. PuUatnma, 44 M. 
l.W. 590=71 M.L.J. 499--ig36 M. 609. 

(V) Savitribai v. Luximibai, 2 B. 573; 
Srinivasa v. Ammani. 61 M.L.J. 381=34 
L.W. 489=1931 M. 668. 
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bound to maintain, the reason being that the estate is inlieriied 
only subject to the obligation to provide lor such maintenance.' 
Such a moral obligation exists towards an intlifV it da tighter,'"^ 
daughter o£ a predeceased son, grandparents, diuighter-in-law,''-'' 
sister and other persons who can be reasonably • '>nsitlererl to have 
a claim by vu-tuc ol close relationship to a perjou's aileetion and 
kindness, and when he dies and his estate is under the lav. taken 
by another, that per.son legally bound, lo maintain all those whom 
the late p''oprietor w..s n''»vally bound to maintain. Theic is n.o dis- 
tinction in tHis respect vvhoihcM- tin- nerson succeeding to the pro- 
perly is a male or a temale,'''* €,r it e tne King mking by escheai 
Tlius though a fatiiei-in-l.iw having only separate pro- 

perties i.s only under a loral .ibhgation to maintain the 
widow of • predece:i.sed son wlio lia.s left no estate or has left an 
estate which is injullicient to meet her maintenance.'^' this moral 
obligation becones a legal obligation in the hands of his sons or 
other heirs who inherit his separate* firoperty, the measure 
of that liability being restricted to the extent of the 

estate to which they have succeeded. Thi.s principle is 
applicable both undcT the Milakshara and the Dayahlniga,"" and 
oven when the father-in-law has made a testamentary disposition 
of all his proooi-ty or has during his lifetime made a gift thereof,'*’ 
but not when he has conveyed his property tor consideration. 

224. Married daughter. — A father is not legally bound to 

maintain his daughter afici' her marriage, and her right is only 


I.) Rajani Kanta v. Sajani Stindr.n, 
l.| I.A. 2a -bl C. 221 :i9 I W !77 . 1934 

P.C. 29--1934 M.W.N 172- 36 Boin. UR 
239- 66 M.LJ. 148 38 C.W N. 262, M( 
Bhclt Bai v. Dwarka Das, 3 L<ih 375 
19J.-. L. 32 , Kamini v Chandra, 17 C. 373 
10 ) Mokhada v. Nundo Lall, 28 C 
278 - 5 C.W.N. 297. 

(b) iloTn Labhaya v. Ml. JVihat. 1931 
L. 121. 

If) Ml Laximbai v. Sambha, 1932 N. 

11 

(il) Gunga v. Jeuvev, 1 Bur. 384. 

(e) Golob Roonioar v. Collector of 
Benares, 4 M.I.A. 246. 

ij) Meenakshi v. Ravui Aiyar, 37 M. 
396-18 I.C. 34-1913 M.W.N. 40 -24 M L.J. 
106. 

( 0 ) Rajani Kanta v. Sajani Sundari, 
61 I.A. 29-61 C. 221=1934 F.C.' 29=39 
L.W. 177=1934 M.W.N. 172 =36 Bom. L.R. 
230=66 M.L.J. IIS -38 C.W.N. 262; Jeot 
Ram V. Lanji, 119 I.C. 253=1929 A. 751; 
Jai JVancl v. Paran Dei, 4 L. 491=118 I.C. 
419=1929 Oudh. 251; Copalchandra v. 
Kadambini Datl, 73 I.C. 235=1924 C. 
364; Ammakaanu v. Appu, 11 M. 81; 


Yamunabai v. Moniibai. 23 B. 608 _l 
Rom LR. 95. Sidtlessur- >■ Janardan, 
2.4 C 557-6 CW.N ...50, Jttnki v. 
Nav.dram. 11 A. 191. Kainim Dassee v. 
Chandra. 17 C. 373 ; Si/miiiiJOfii v Sutam- 
IKilIi, 31 M 338; Dfi>i Pcrsail v. Gun- 
n-anti, 22 C 411). Ariibm v Cursoiidns, 
II B. 199. 

lb) Rajani Kanta v Sajani Sundari. 
61 I A. 29 61 C 221 1934 PC 29- :19 

I.R. 177-1934 MWN 172 36 Bom. L.R. 
2-10- 66 M L J. 148-:i8 C.W N. 262 

O) Gopol Chand'a v. Kadambini Oniii, 
73 1.C 235-1921 C. .364 ; Jeot Ram v. 

119 I C. 253=1929 A. 751 ; Rany- 
ammal v. Epboinmal. 22 M. 305—9 M.Ij.J. 
14 . Gobinda Chandra, In rc. 17 C.W.N. 
1141; Sec contra in Paroati v. Tarwadi, 
25 B. 263 2 Bom. LR. 894 . Bhaglrath: Bai 
V. Dwarkabai, 35 Bom. L.R. 41=1933 B. 
135 and Mi. Babo v. Mt. Bolo. 113 IC. 
657=1933 Pesh. 61; Sankararniirthi v. 
Subbamma, 48 L.W. 411; Yamunabai v. 
Manitbai. 23 B. 608. 

(j) Punna Bibee v. Radtia Kiaaen, 31 
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against the husband, or after his death, his estate, if any. But 
there is still a moral duty upon him to see that his daughter though 
married does not sufTer for want of maintenance from her hus- 
band’s indigent family and this duty ripens into a legal obligation 
to maintain her when the property is inherited by her father's 
heirs; but even then she cannot claim separate maintenance. 

225. Right of residence of wife and unmarried daughter. — 
Neither the wife nor a daughter of a sole owner is entitled to have 
her right of residence in the family dwelling house maintained 
against one who has purchased it cither under a private sale from 
the husband or father,'"" or in execution of a decree against him 
or against his estate after his death. The fact that such pur- 
chaser had notice of the wife’s or the daughten-’s right of residence 
at the time of the sale, or the circumstance that the sale itself is 
without necessity does not affect the question. But in the case 
of an unmarried daughter of a deceased coparcener her right to 
residence in the family house till her marriage, cannot be dislodged 
by a purchaser from a surviving coparcener iinle.ss that sale is 
binding on the family,*'" even though the purcha.ser has taken the 
sale hona fide without notice of the maintenance elaim.*''’ In 
Sxmjanarayana v. Bal(is‘iihrainania,^i>' the judgment which dealt 
with this point ran a.s follows ; — 

'The plaiiilitl ii> the appellant, lie purchased in Court auction sale the 
plaint house in execution of .i decree passed against the defendants Nos. 2, 
3 and 4. The defendants Nos. 3 and 4 had no rights in the property and 
we may take it that the plaintiiT pui'cha.sed the light, title and interest of 
the second defendant in the house. The housi' belonged to the set-ond defend- 
ant's husband Ekambara Mudali and then Ekainbiini Mudali's only son 
who died a minor. On her minor son’s death the second defend- 
ant as his heir became the qualified female owner of tlie house*. The minor 
left his two sisters, defendants Nos. G and 7 unmarried. The money-decree 
against the second defendant w'tis passed for a pcr.sonal debt of the second 
defendant, the mother and next heir of the last male owner. The plaintiiT, 
purchaser in Court auction, obtained delivery of the downstairs portion, but 
the upstair portion of the house now in dispute was occupied by the defend- 
ants Nos. 6 and 7, the two unmarried .sisters of the last male owner, and 
they refused to vacate as they claimed a right under the Hindu Law to 
reside in the house which belonged to their father and their brother till 


ik) Mokhada v. Nundo Lall. 28 C. 
278 .'i CW.N. 297. 

(l) Mokhada v. Nundo Lull. 28 C. 278 
at p. 288 -5 C.W.N. 297. 

(m) Gangabai v. Jankibal, Vt B. 337-— 
1921 B. 380-22 Bom. 1..R. 1309; Swya- 
varayana v. BalasvbramanUi, 43 M. 635 
.-=11 L.W. 409 .. 56 I.C. 524-38 M.LJ. 
433- -1920 M.W.N. 267. 

;n) Jtfanilal v. Bat Tara. 17 B. 398; 


Jayanii v. Alamehi, 27 M. 45^12 M.LJ. 
270. 

(o) Gangabai v. Jankibai, 45 B. 337= 
JS21 B. 380-22 Bom. L.R. 1309. 

(p) Suryanarayana v. BalasMbramania, 
43 M. 6.35-11 L.W. 409=56 I.C. 524-^38 
M.LJ. 433-1920 MW.N. 267. 

Iq) Mungala v. Dinonalh. 4 Beng. L. 
R. 72. 
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their (the said defendants’) respective marriages. Hence the suit brought 
to eject them on the ground that they had no such rights under Vio Hindu 
Law. 

The learned City Civil Judge decided this interesting e.-iion of Hmdu 
Law against the plaintiff and in fnvuiir of the defendants Nos. 6 and 7 and 
rtismissed the suit: iienc(> this appeal. 

So far as the widows o! undivided eoparceners are concerned 'including 
a widowed m<i(heit, the authorities are very idea:' that a private sale ty the 
.surviving male coparcener which was not Im family necessity or in execu- 
tion s.ale h.f'Id ior a decre' dent which lid not arise out of family necessity 
would not entitle the pun .i.iser lo on.': ^ r h widows ns the latter were en- 
titled to reside .n the ances'ral luir.iy lu.usi. till it any rate, other adequate 
provision i-i madt for thi-ir rc.sidcnee Thi question f>l unmarried g'rls who 
were m i rilated to ilii .i-uiviMiig mate coparcener as direct descendants iroin 
him but as sistrrs or lousin.-? (that i- .ls daughters of dei'earcd undivi'lcd co- 
parceners) " ms not to hare te mrd the dii'cct subject of any reported 

decision J.i the v:a.sc of the wile oi widow of the surviving coparcener, it 

has lieen held in Jwami Siibbiah v. lUnndn Mangnmma ir) ih..il the wife 

cannot set up any -ight ol I'esidcntv again.st the purchase! in execution for 
her hu.shaiKi .■> debts. I shall picscnlly consider the talio of that decision. 
But before leaving this part of the subject, I would finally remark th:it the 
geneial qtieslion was e' iliorately considered by Sir Bahntis Peacock, C. J. 
(with whose judgment Mitttr J., concurred) in Mwigala Dnbee v. Dinoiiatli 
Hose. 1st The very general language of the Icarnccl Chief Justice’s dictum 
is to the effect that th'‘ father’s widow and 

“the other females ol the family who are cmitlcc< l> maintenance out 
of the dwelling selected’ u; the father for his own residence and in which 
he left the femnlos of his lamily at his death cannot be turned out of that 
residence at least until some other place i>as been provided for them ”. 

If this general dictum applies, the unmarried daughters of the father be- 
ing also " females of the family entitled lo maintenance " and residence can 
resist being turned out of the dwcllmg selected by their father for his own 
and their residence. No doubt there is a distinction between the widows 
of coparceners and the father’s widow on the one side and unmarried females 
on the other side bccau.se the former ore entitled to maintenance and resid- 
ence till death or remarriage, whereas unmarried females are 
entitled to maintenance and residence only until their marriage. 
But as the learned City Civil Judge points out, the difference in the length 
of the period and in the circumstances when the right of maintenance and 
residence censes, cannot affect, on principle, the right to resist the ovi(dion 
from the family dwelling house so long as the right of maintenance and 
residence .subsists. 

Mr. Radhakrishna Ayya for the appellant argued that if every female 
entitled to maintenance and residence can exercise the right of obstruction 
lo ejectment, it would be very unfair on purchasers from the surviving 
member of a Hindu family and on purchasers in execution of debts due by 
such member, and oven the wife of the debtor and the unmarried daughters 
of the debtor might claim to resist the purch.iser. I might here remark that 
even as regards the mother and the coparcener’s widow of the debtor the 
right of residence is curtailed (a) by restricting it to cases where the debt 


(r) 27 M. 45-12 M.LJ 270. 


(a) 12 WRO.J. 35. 
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for which the property is sold is not contracted for necessity and (b) by the 
rule that the females cannot claim a right of residence in the whole of the 
premises if a portion of the house could be set apart for them and would 
afford reasonably sullicicnt accommodation and (c) that if other I'easonablc 
accommodation even outside the family dwelling house is offered, they may 
be bound to accept such a substitute, at least in certain circumstances. 

As regards the wife, I sh,-!]! now return to Jayanti Subbiah v. Alamehi 
MangammnW where Basiiyam Ayyancar. J., delivered the judgment which 
was concurred in by Benson, J. While affirming the general principle which 
had been laid down in Venkatammal v. Andyappa Chetti (") and Ramanadan 
V. Rangammal, (v) the learned Judge distinguished the case of the wife of 
the debtor for whose debt the property was sold on the following grounds: 
(so far as I am able to follow his reasoning) (a) the debt contracted by the 
husband himself is necessarily binding upon the wife absolutely; (b) on his 
death without male i.ssue, hts estate devolves on her by right of inheritance 
and so no right of maintenance or residence apart from ownership as heir can 
be invoked in her favour as in the case of a coparcener’s widow; (c) the 
mother’s right may be traced to the father’s coparcenary lighi just as in the 
ca.se of the other coparceners; and is not derived from the debtor directly; 
(d) the wife’s right of maintenance during her husband's lifetime 

“is only a matter of personal obligation on the part of the husband 
quite independent of the possession of the ancestral property by him”. 

The learned Judge also fortified himself by the dictum of Kernan, J., in 
Venkatammal v. Andyappa Chetti («) that if tb* debt in respect of which 
the sale took place was a debt due by the husliand of the woman who claims 
tho right of residence, 

“ no doubt could bo entertained that she had no such right 

After making tho above distinctions, he disallowed the right of the widow 
of tho debtor to resist possession by tho purchaser in Court auction. In doing 
so, he dissented from the decision in Manilnl v. Bai Tara, t’*’) (J. C. Ghose 
in his very learned work on Hindu Law seems to be inclined in favour of the 
Bombay decision and against Bashyam Ayyancar. J’s opinion). 

I shall not lengthen this judgment by elaborately considering whether all 
the four distinctions (a) to (d) relied on by the learned Judge are tenable. 
It is sufficient to state that tho wife and umnarried daughters of the debtors 
stand on a different footing from the widows of deceased coparceners (includ- 
ing the mother) and from unmarried sisters. If even the undivided sons of 
the debtor cannot attack the sale in execution of the father’s debt (not illegal 
or immoral). I do not see how unmarried daughters can be allowed to 
attack it or put forward a right of residence against the purchaser. As 
regards the wife, she is under even a greater obligation (under the Hindu 
Law) than the sons, not to question the validity of her husband’s debts. The 
mother and tho widows of coparceners and the unmarried sisters are under 
no such obligation with respect to the debt of the surviving male owner 
which was not incurred for family necessity. I need hardly say that if the 
.sale for their brother’s debt itself would not deprive defendants Nos. 6 and 
7 of their right of residence, a sale for the debt of tho brother’s next female 
heir and legal representative (which is the present case) cannot be held to 


It) 27 M. W-ia M.L.J. 270. 
(u) 6 M. 130. 


(«) 12 M. 260. 
(to) 17 B. 398. 
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deprive them of such right. The question whether a private sale of a person’s 
ancestral family dwelling house without necessity (apart from the question 
of its being sold in execution of a decree for his debt) oi without the purchase 
money being required to discharge his own antecedent 'ebls can deprive 
even his wife and unmarried daughters of their right of residence is a some- 
what more dilficua question on which it is unnecessav. to express a final 
opinion in this case. 

In the result, 1 would dismiss the appeal with costs 43 M. GH5 at (i36-640. 

226. Maintenance, ^ personal right, not a charge on proper- 
ty. — The rif'hl to mai!. Is nance 15 poi-.^ly a ]jersonal right and can 
ne''h,.r be Uansferred.'*‘ nor attaein-d in execution of a decree.'^) 
blit arrears of maintenance can be so transferred and attached and 
sold as .soon as they arc a.scertainrd .md fixed. Even in the case 
of mainten.-nce of o Hindu widow, it is of an indefinite character 
and not ■. charge on the estate of her deceased husband until it is 
fixed and charged upon the estate by a decree or by agreement, t®' 
The debts contracted by a Hindu or those by which ho is bound, 
just as the non-Avyavaharika debts of his father, f**' take prece- 
dence over the right of maintenance of his wife or minor children, 

A widow’s mainlenance, when not charged on any property, can- 
not be enforced against a hona fide transft'ioe thereof for value 
wilhoiit notice of ihc widow’s right. But if the purchaser for value 
had notice (.i her chiiin for maintenance, the widow can follow the 
nroperiy. The position would he the same in the case of a gratuitous 
transfer, oven though the transferee had no notice of the widow’s 
claim (See S. 39 of the Trinsfer of Property Act). In other res- 
pects her right to receive maintenance is one of an indefinite charac- 
ter which, imle.ss made a charge upon the property by will,^**’ 
agreement or by a decree of Court, is only enforceable like any 
other liability in respect of which no charge exists, and a credi- 
tor who has advanced moneys to the widow for purposes of her 
maintenance cannot be placed in any better position. tffl The texts 
which prohibit the transfer of property so as to deprive those per- 


(il) Annanumi v Swamlnnlha. JM M 
7 r. TC. 439 1910 M.W.N. iiOS 20 M.LJ 
TSR: Siihrnva v Krishna. Ifi M. 659 -45 
MLJ .133 19 L.W 6--1924 M. 22 
IFP.l; Ntirhadttbai v Wahadea, 5 B. 99. 

Endnnri v Venkata, 33 M. 80 :r3 
I.C. 444: Hariflas v. Bnrorfn. 27 C. 38 -4 
CWN 87. RmVrnii v. Nanarav. II B. .528. 

(a) Mohiiii v Pumo. 1932 C. 451—36 
rw.N. 153 

fh) Mf. Malian v. Parmatma Das. 
1936 1. 558- 17 L 588. 

fcl Javahar v. Parduman, 14 I#. 399— 
1933 T,. 116- rniexhman v. SatyaVhama, 2 


(d) Prosonno v Barbosa, 6 Snfh. 253. 
(rl Kvloda V Jageshar. 27 C 194; 
Snbbanna v Subbannn, 30 TVt. 324-=:17 
WT..J. 180. 

If) Bharotpur State v. Copal Dei, 24 A. 
160; Shamlal v. Banna. 4 A. 296 iF.B ) ; 
Ram Kunwar v. Ram Dei. 22 A. 326; 
hakshman v. Satvabhama, 2 B. 494; 
Jayanti v Alamelw, 27 M. 45=12 M.L.J. 
270 : Soorja Koer v. Nath Buksh, II C. 
102 . 

(fl) Mf. Nandrant v. Krishna, S7 A. 
997 19.55 A.LJ. 71.5-19.55 A. 698, 
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sons whom the transferor is under a duty to maintain of the means 
of subsistence are merely moral precepts and not legal prohibi- 
tions and the enforceability or otherwise of the transfer as against a 
claim to maintenance is to be judged in the light of the foregoing 
principles. Merely a personal decree for maintenance again.st the 
holder of the property does not create a charge on il.*'' 

227. Right to maintenance defeated by transfer of property 

for binding debts. — In the administration of a Hindu’s c.sta1e, bind- 
ing debts would take precedence over mere claims for mainte- 
nance or i-esidenco on the part of the female members of the 
family, A transfer of property for a debt incurred by the 

husband”' or by his father'i' o,. by jbe nianager of his family for 
purposes binding upon the family^"” prevails over the claimant’s 
right to maintenance oven if the transferee had notice of the 
claim”"' provided the claim had not already been made a charge on 
the property transferred.^"' Besides, under S. 39 of the Transfer 
of Property Act, if a penson has a right to receive maintenance from 
the profits of immoveable property, and such property is trans- 
fei-red. the right cannot he onfoi’ced against a transferee for con- 
sideration and without notice of the right, nor against such pro- 
perty in his hands. 

228. Right to maintenance not defeated by gift or will. — 
Where a person is entitled to maintenande, his or her right cannot 
be defeated by a gift or devise of the entire property by the person 
liable to maintain. If a man cannot rp.sist another’s claim to main- 
tenance, it is contrary to principle to hold that ho can defeat it by 
gift or devise to another. Tn the case of such a gift or devise, 
though the gift or devise is not invalid in its entirety, the right to 
maintenance can be enforced against the property in the hands of 
those to whom it has been given. Even where the husband has 
left some property under a will to his widow, if there is no indica- 


(h) Day.nbhsiRii. 1- 4.‘i; ii -23, 24. 

U) Bhttfjiratlii v. Ananthacharla. 17 M. 
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lion in the will that the gift to the widow was made in lieu of her 
maintenance, and if the property given to her is insuflicienL to pro- 
vide for her reasonable maintenance, the other dor es under that 
will should be compelled to contribute any additional amount that 
may be necessarv for such reasonable maintenan:‘‘i. 


229. Lis Pendens. - -I'he doctrine of lit peiuhms applies to a 
suit fur maintenance when the plaint iff elaitnn to have maintimance 
speciflcallv charged o .. specific it-nns ol immoveable pi'operty*’'^ 
and when properties n*. o made siibjoji to a charge for maintenance, 
the ■is is not terminated by the Mivree but continues until the 
decree is satislied. end it i^ immatei'nil in such a case that a pur- 
chaser h.’id no noii''i.' of the eliarge and the consequent sale proceed- 
ings. "> A panitu-n eikcleU ..Iter she iiistitulion of su.,'h a suit 
for maintf .lance would he e«iiially affected by hs pendens in respect 
of the plainliff’s right to maintenance. Evei-> if the transfer 
during the ma!ti'i.ennncv suit has been elTected fur paying oil a debt 
which is binding on the family, the transieri'o cannot hold the 
property free from the charge created by the decree in the inuin- 
tonance suit.'”' Besides, a maintenance suit by a widow will not 
operate as hs pemlcns in respect of properties mentioriL-d in the suit, 
if they are mentioned merely for ascertaining (he quantum of main- 
tenance to whu-'u she .vould be entitled and no p ayer is made for 
making, the niuintciiai’ce a chai'ge on those properties. '‘’t 


230. Rate of future and past maintenance. — A widow is en- 
titled to claim arrears of maiplenance^*"^ on proof of maintenance 
having been withheld. To establish such withliolding an infraction 
of the claimant’s right must be proved, and though it is not neces- 
sary to prove an express demand and refusal, still there must 
be enough to show that there was .something more than more ab- 
sence of claim on one side and consequent absence of payment on 
the other side.'-^’ The Court has a discretion in the matter of 


iq) Kamakshi v. KrishTiaiMninl, I. 
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\r) Si'ctliarajnaniijacharyulu v Ve i- 
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- 1930 M 824 -1930 M.W.N. C23 - 59 M.L. 
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charge Is claimed over all the family 
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awarding and fixing the rate of arrears of maintenance and may 
award arrears at a rate lower than that fixed for future mainten- 
ance, though ordinarily the rate of both past and future main- 
tenance should be the same.^") See also S. 221. 

231. Limitation. — Under the Articles 129 and 128 of tho Limi- 
tation Act, the period of limitation for a suit to declare the plaint- 
iff’s right to maintenance is 12 years from the date when the right 
is denied and for a suit for arrears of maintenance the period of 
limitation is also the same period of 12 years from the date when 
the arrears were payable. Mere non-payment of maintenance is 
not a denial of the right to maintenance. Art. 129 is intended 
to apply to cases where the status of a person on the basis of which 
maintenance is claimed is denied and that person wants, inter alia, 
to establish that status. But when such status is not denied, the 
Article applicable is Art. 128 and not Art. 129. Besides, neither 
of these Articles is applicable where the maintenance is claimed 
not on the basis of the plaintiff’s status under the Hindu Law but 
on the footing of a contract, in which case the proper Article appli- 
cable would be Article 115 or Article 116 according as the contract 
is registered or unregistered. 


—3 B. 415 (P.C.); Sobhanadramma v. 

Varaha, 39 L.W. 667=1934 M.W.N. 273- 
57 M. 1003-67 M.L.J. 712=1934 M. 401. 

,'V) Rangu v. Subaji. 36 B. 383=14 I. 
C. 821=14 Bom. LR. 267; sec Sobhona- 
ctrnmma v. Varaha, 39 L.W. 667--1934 M. 
401=1934 M.W.N. 273=57 M. 1003 =67 M. 
L. J. 712. 

(z) Karbasappa v. Kallava, 43 B. 66= 

20 Bom. L.R. 823=47 I.C. 623; Ronflio v. 
Vamunabai, 3 B. 44; Venfeoba v. Kavari, 
2 M.H.C.R. 36; Roghubans v. Bhaqroant, 

21 A. 183: Venkataratnamma v. Seetha- 
rainam, 35 L.W. 611=1932 M. 408; 
Gnrusbiddappa v. Parvatevnoa, 38 Bom. 


L.R. 1293=1937 B. 135. 

(o) Karbasappa v. Kallnvii, 43 B. 66- 
20 Bom. L.R. 823 - 47 I.C 623; Sec also 
S. 221. 

fb) Yarlagadda v. Yarlagaddn, 27 I.A. 
151-24 M. 147 -10 M.L.J. 294 (P.C.): Sec 
Sobhanadramma v. Varaha, 39 L.W. 667 
=1934 M.W.N. 273 = 57 M. 1003.-67 M. 
L. J. 712=1934 M. 401. 

<c) Mt. Shlbbi v. Jodh Singh, 14 Lah. 
759=34 P.L.R. 1082 -1933 Lah. 747. 

id) Bahuria Sarasmati v. Sheoratan, 
12 Pat. 869=15 Pat. L.T. 372=1934 Pat. 99; 
Rr.TnJi V. Mahamaua. 16 Pat. L.T. 789=1936 
Pat. 158. 
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232. Source and history of joini family.— Tho moricni Hindu 
joint family system which with its restrictive and joint (;wiiership 
is one of the most ch*-rished and slriking features of Hindu insti- 
tutions has really sprune Iroin the an^iont patriarchal family which 
can be said be the t.arU‘ st uint o', human society. The patri- 
archal family has been delined as group of natural or adoptive 
descendants, held together by subjection to the eldest living ascend- 
ant, father. :|randfather, oi- great-grandfather. Whatever be the 
formal pn --ription c.f the law, the head of such a group is always 
in practice despotic, and he is the object of respect, if not always 
of an aflec’.icn, which is probably seated deeper than any positive 
institution There arc several indications in the writings of the 
Smritikars that the Hindu father at one time was also the reposi- 
tory of such authority, and wives, sons, slaves and cattle were all 
considered to be equally his property. He was invested even with 
the powers of life and death over his dependants, and the fruits of 
their labours went to augment his worldly wealth For Manu says 
“three persons, a wife a son, and a slave, are declared by law to 
have in general no wealth exclusively their own; the wealth which 
they earn is regularly acquired for the man to whom they be- 
long.”"'’ But such a state of affairs was not long to be. In the 
next stage, the despotic position of the patriarch was reduced to 
that of the representative of the family and there was a defmite 
improvement in the status of its members in relationship to their 
head. But this transition from the patriarchal to the joint family 
must have been very gradual and was brought about by an im- 
provement in the conception of individual rights and the repercus- 
sions of the happenings in the general society upon the members 
of the family. The growth in the idea of individual property work- 
ed up the individual membere of the family, especially after the 
death of the father, to demand, with better logic and more success, 
a recognition of a growing improvement in their legal rights and a 
corresponding diminution in the powere of their loader. For in- 
stance, after the death of a father, the other members who had been 
acquiescing in his autocratic powers might not be willing to pay the 
same homage and obedience to their eldest brother, who succeeded 
him as the family head after having been moving with them freely 
with as little right as they under the parenbil autocracy. Thus the 
authority of the manager differed fundamentally from that of the 
(a) Maine’s early iTuUtuttons, 116. fb) Manu, vlll-Ul8. 



230 


HINDU LAW 


icHAP. vm 


father, for the authority of the latter was natural while that of the 
former was rather delegated. The eldest brother can in a sense be 
said to be the head of the family by choice and not by right, and 
could be supplanted by a junior brother belter suited for the post. 
When the members of the family had thus secured a recognition 
of their improved status by a family head who is not the father, 
they could not be expected to revert to their position of social cy- 
phers when a father took up the reigns of management. Hence 
was the revolt against the autocratic paternal mastery and the 
consequent diminution in the absolute powers of the father. The 
final stage was reached when the son’s co-ownership with the father 
in the ancestral property was recognised and his right to demand 
partition even against the father’s wish was conceded. But the 
sacerdotal authority of the father advocated by the Brahmin writers 
retarded greatly the growth of individualism and helped in the 
preservation to the father of some of the powers which, in ancient 
times, he had the privilege to enjoy. 

233. Consliiulion of a joint Hindu family. — A joint Hindu 
family consists of male members descended lineally from a common 
male ancestor, together with their mothers, wives or widows and 
unmarried daughters. This body is purely a creature of law and 
cannot be ci’eated by act of parties,'*'' save in so far that by adop- 
tion or marriage a stranger maj' be afiiliated as a member thereof. 
An undivided family which is the normal condition of Hindu society 
is ordinarily joint not only in estate but in food and worship, and, 
therefore, not only the concerns of the joint family, but whatever 
relates to their commcnsality and their religious duties and obser- 
vances are regulated by the member-s or by the manager to whom 
they have expressly or by implication delegated the task of regu- 
lation. The joint family status being the result of birth, posses- 
sion of joint property is only an adjunct of the joint family and is 
not necessary for its constitution.^*^' Nor is it that all the members 
possess equal rights or status even though the property of the family 
is called joint family property. For instance the female members 
of the family like the daughters have no share in the property, nor 
have the male descendants remoter than the great-grandson. Be- 
sides, the daughter cannot remain the member of her father’s family 
after her marriage,'^’ and the sisters, though they were once en- 
titled to a share in the property, have now lost that right and are 


(r) Sudaraanam v. Narnaimhulu. 25 M. 
14'J— n M.L.J. 353: Ahraham v. Abraham. 
9 M.I.A. 195. 

(d) Raghunada v. Brozo Kishore, 1 M. 
G9-3 I.A. 154 (P.C.). 

(c) Haridas v. Devkuvarbai, 50 B. 443 


St 447-1928 B. 408 r28 Bom. L.R. 637: 
Laldas v. Motibai, 10 Bom L R 175 ; 
Janakiram v. Nagamony, 49 M. 98—1926 
M. 273 -22 L.W. 801-50 M.L.J. 413. 

(t) Kartick Chunder v. Saroda 
Snnduri. 18 C. 642. 
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now entitled only to maintenance until their marriage and their 

marriage expenses. 

234. Formation of Mitakshara coparcenary.— T ■parc'^nary is 
a narrower body than the joint family and consists ot only those 
persons who liavr taken by birth an intere.sl in th^ oroperty of the 
holder for the lime bein:; and who can enforce a partitioij when- 
ever they liki' It commeiices v/ith a common ancestor and inr hides 
a holder of joint prop.orly and only males in his male line 

who are n-'t removed f.onr. him by .norc than three degries. Tims 
while a son, grandson, n- a sneoi-gr.'HKl on is ,i coparcener with the 
holder of the property, the great gi-»'ii(-graiuison ..annot be a copai- 
lencr with him, bi'c.-.iise In' i.. removed by more than three degrees 
from the holder. L’.csidos only males ean be coparceners, and all 
females ar. ■'xchided frotn the eoparc«‘nary,^’'^ because the test of 
cop^rcenershio is Ifi* right to enforce a partition and no female has 
that light, though females like vivs and mothers may he allotted 
.share.s will i a partiiion ts'ke.-; place. Tliough a common ancestor is 
necessai’y for the origination of a coparconaiv. it may yet continue 
without him, eonsisti:i" of collaterals and their de.scondants, some of 
them being I'emoved more than three degrees from the deceased 
common ance.slor.^*' 

X 

I 

' I ! ! I 

1 A B C D E 


2 F 
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! 
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Here X is the common ancestor holding joint estate. During 
X’s lifetime, his sons A, B, C, D and E. his grandsons F, K, L, M 


and N and his great-grandsons G and O will be his coparceners 
because they are all within three degrees from him. Hi.s great- 


groat-grandsons H and P and their descendants I, J and Q cannot 
bo his coparceners because they are removed from him by more 
than three degrees. But if X dies, in addition to the persons men- 
tioned above as coparceners, H and P stop into the coparcenary as 


Ifl) Snbbayya v. Ananta Ramayya, 53 
M 84 1929 M 586.-30 L.W. 923-57 nJ. 
L.J. 826 (F.B). 

(It) Him Singh v. M(. Manglan. 9 Lah. 
324-1928 L. 122; Punna Bibf v. Radha 


Kissen. 31 C 476 

(1) Ynnitmala v. Rarnandora, 6 M.H.C.R. 
93; GirwurtUtaree v. Knlahwl, 4 S.D. 9; 
Morn Vishvanath v. Ganesh. 10 Bom H-C. 
R. 444. 
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they are brought within three degrees from the respective last 
holders in their lines, namely A and E. But I, J and Q are still 
outside that coparcenary. Here it is seen that the coparcenary con- 
sists of collaterals and their descendants though their common an- 
cestor X is dead and though some of them H and P are removed 
by more than three degrees from the common ancestor. If A also 
then dies I will automatically be brought into the coparcenary, but 
J and Q will still remain outside it. Supposing that E, G, H and I 
then die, then the coparcenary will draw in Q who is within three 
degrees from N who along with his brother M is the last holder in 
E’s line, but J will .still remain outside it, being removed more than 
three degrees from F who is the la.st holder living in A’s line. If 
subsequently F, N, O, P and D die, the coparcenary will consist of 
two sons of the common ancestor X, namely, B & C, three grand- 
sons K, L and M and one groat-great-grandson Q, but J who is 6 
degrees removed from the common ancestor is still outside the cfi- 
narcenary as ho had never had the opportunity of being within 
three degrees from the la.st holder in his own line. 

“Suppose the property to have all descended from one ancestor, who is 
.still alive, with five generations of descendants. It by no means follows 
that on a partition every one of these five generations will be entitled to a 
.share. And if the common ancestor dies, so lh.4t the property descends a 
step, it by no means follows that it will go by survivorship to all those genera- 
tions. It may go to the repre.sentative.s of (»ne or more branches, or even 
by inheritance to the heirs of the survivor 'of several branches, to the total 
exclusion of the representatives of other branches. The question in each 
case will be, who arc the persons who have taken an interest in the pro- 
perty by birth. The answer will be, that they are the three generations next to 
the owner in unbroken male descent Therefore, if a man has living, sons, 
grand.sons, and great-grandsons, all of the.se constitute a single coparcenary with 
him.self. Every one of these descendants is entitled to offer the funeral cake 
to him, and therefore every one of them obtains by birth an interest in his 
propeaty. But the son of one of the great-grandsons would not offer the cake 
to him, and therefore is out of the coparcenary, so long as the common 
ancestor is alive. But while fresh links are continually being added to the 
chain of desccndsints by birth, so earlier links arc being constantly removed 
from the upper end of the chain by death. As each fresh mem- 
ber takes a share, his descendants to the third generation below him lake 
an interest in that .share by birth. So the coparcenary may go on widening 
and extending, until its members may include persons who are removed by 
indefinite distances from the common ancestor. But this is always subject to 
the conditien that no person who claims to take a .share Is more than three 
steps removed from a direct ascendant who has taken a share. Whenever a 
break of more than three degi'ocs occurs between any holder of property and 
the person who claims to take next after thtat holder, the line ceases in that 
direction, and the survivorship enures only to tho.se collaterals and descend- 
ants who are within the limit of three degrees.” Mayne’s Hivdu Law, 10th 
Edition, 341. 
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Coparcenary of illegitimate sons. Though illegitimate sons liv- 
ing together with their Sudra putative father do not constitute a 
coparcenary with him with all its legal implicati' -.s and conse- 
quences'J> and though tho father has no power to admit them as his 
coparceners, yet, on his death, the illegitimate son- inherit the pro- 
jjerty as coparceners with rights of survivorship and the h'gal dis- 
abilities to which a coparcener is subject under the Hintlu Law,^''*' 
w'ilh tills restriction diat in any partiiic^n between them and the 
legitimate sons of llK*ir father .ir his widow or daughter or 
daughter's son. the • to win h iii ‘y would be entitled would 
h(' 1. ill of w'hat they woidd taki' if Incy were legitimate.'*’ 

Z.*!.!. Coparcenary within a coparcenary. — ^Therc can he a co- 
liarcenaiy ' ithin a largci rop-u-cciK;.'- and it can he illustrated 
from the •egoing illietralion. Supposing E in that illu.stration 
inahcs scpar.ile acquisition ami d’cs and the same is inherited by 
his sons M .md ’‘J; now’ if O is subsequently hoi-n to N. he gets a 
right by h..lh in it and the properly can he h- kl by E’s descendants 
w'lth all the incidents of coparcenary property separate from and 
indepiMidenl of tli(> coparcenary property belonging to the larger 
coparcenary consisting also of the collateral relations ef E. But 
if a coparcenary ciaisi.sls of a father and .sons b.v more ihun om' wife, 
the .sons of one wife who hold the property which they obtain by 
inheritanc. from thee maternal giandfather with the incident of 
siirvivorship. without any rights th'-roin to the father or hi.s sons 
by his otlicr wives,'"'* do not constitute a separate coparcenary in 
the strict .sense of that term as thi'ir own sons do not acquire a right 
by liirth in that property’. 


2;i6. Incidents of coparcenary right. — ^There is a community 
of interest and unity of possession between all the members ot a 
coparcen.uy. and upon the death of any one of them the others 
take by sip-vlvorship. that in which, during the decca.sod’s lifetime, 
they had a common interest and common pos.session '"* No indivi- 
dual member while the family remains undivided can predicate of 
the' joint and undivided property that he, that particular memher. 
has a certain dofinilo share, either in the corpus or in tho income'"'. 
Till a partition lakes place his interest remains a fluctuating in- 
terest enlarged by death.s and dimini.shed bv births in the family. ' p' 


(j) Ptirkiriswamtf v noraswamy, 9 R 
2ii6 l»r,l R 216. .Shrniiii v Bnbii 52 B .300 

30 Boin LR 438 1928 B. I.'U 

(k) Saklinram v STioinrao. 34 Boin T,R. 

101 19.32 B 231. 

<}) See S 72. 

f?n) Venkayamma v Vet^aiarama- 
nayyamma, 25 M 678 . 29 I A 156^4 
Born. U.R. 657 - 7 C.W.N. 1-12 MLJ. 
21*9. 


fin-o) See S 24.'! 

fill Tjtlla Wnhnheer Persfiait v Mt. 
Kundiin 8 W II. 116. Kntnma Katehinr v 
Rninli of .Slifl'Of/inion. 9 M I A. 539 

lo) Ginlhnrrr IaiH v Kanfoo Lnll. 1 
lA .321 fPCl. Avimvier v Rama Svbba 
Aiyan. 11 M r.A. 75; Pirthi Pal v Jovnhiri 
Smyh. 14 I A. 37- 14 C. 49.3 fP.C.l 
(p) Sntlarwnatn v. NaraalmhnUi 2.3 M. 
149 11 M.I,J. 353 


SO 



234 


HINDU LAW 


rcHAP. vm 


In every coparcenary, the son, grandson or great-grandson obtains 
an interest by birth in the coixircenary property so as to be able 
to control and restrain improper dealings with the property by 
another coparcener/'*' He is entitled to reside and be maintain- 
ed in the family house along with his wife and children and to have 
joint possession and enjoyment of copai-cenary property. Ho en- 
joys certain powers of alienation and can enforce a partition of his 
share in the common property. This coparcenorship relation is a 
creature of law and cannot be created by act of parties except that 
a member may be introduced into the coparcenary by adoption. 


237. Mitakshara coparcenary not a corporation. — A Mitakshara 
coparcenary, though .sometimes .spoken of as a corporation/*' dif- 
fers in several respects from a ct>rpovation. A coparcenary is a 
creature of law and can be dis.solved at will by any member de- 
manding a partition. But a corporation is a creature of statute and 
is not liable to be dissolved at the sweet will of any of its members. 
Be-sides, coparcenary .signifies a natural relation.sbip con.stilutod by 
persons within the family, and a stranger cannot become its mem- 
ber except by adoption. But a corporation is an artificial body 
comprising even strangers and liable to fluctuations for causes other 
than those which operate in the case of a Hindu coparcenary. 

238. Hindu coparcenary different froiti English coparcenary. — 
The thing called coparcenary in Hindu Law is not identical with 
coparcenary as understood under the English law. Thus in the 
ordinary case of the death of a member of n coparcenary under the 
Mjtak.shara law, his right accresccs to the other mombcr.s by sur- 
vivorship, while under the English law if one of the co-heirs jointly 
inheriting property dies, his or her right goes to his or her own 
relations without accrescing to the surviving coparceners, f*' 

2.39. Hindu coparcenary different from joint tenancy under 
English law. — ^TTierc are no doubt many points of resemblance bet- 
ween a Hindu coparcenary and the English joint tenancy, but there 
are equally striking difTerences between them. They resemble each 
other in that (1) there is the righl of survivorship in both, (2) in 
both each member is entitled to po.s.se.ssion over the whole of the 
joint properly and (3) the ads of one member enure to the bene- 
fit of others in both the cases. But they differ fundamentally mi 
the modes of their creation and the extent and nature of the in- 
terests. (1) Coparcenary is a creature of law and comes inlo 


(q) Svrai Bimsl Koer v. Shea Proiltad. 
5 C 148 -G I A. 88 (P.C.). 

fr) Siidarsanam v Narasimhulv, 25 M. 
H9"lt 353: Ahraham v. Abraham, 

9 M.T.A. 199: Pttcklrismamy v. Dorai- 
swamy, 9 R 266=1931 R. 216. 

(s) Sokkanadha v. Sokkanadha, 28 M. 


.144; Chuckvn LnJI v. Pnran Chvnder. 9 
WR. 483. 

tt) Baijnnfh Prashad v. Tej Bali. 43 A. 
228-48 r.A. 19.'. 1921 P.C 62- 19 A.L.J. 
317=23 Bom. L.R. 654 - 25 C W N. 564- 
40 M.L.J. 387-1921 MWN. .100-2 P.L, 
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existence by birth while a joint tenancy is created by a deed or will 
and not by descent. (2) A coparcenary consists of on;y rela- 
tions,^’‘> while a joint tenancy may be cn-nie'^ in favour of 
strangers. (3) A coparcener ’.s power of alienation in respect of 
his share is a rc^ti ictrd one, while that <'f an Rr-'lish joint tenant 
is absolute, though ho toe cannot t’-ansfer it Ky will. (4) 'I'he 
quantity of a copa.'-t.-cncr's intci-psl is ‘■vet lliictualing with births 
or dcath.s in the family while thot of llv. joint tenant's intei-cst is 
fixed and ascertained (;>, Tlic- w.fc aticl children ol a roparcenei' 
have a right to he faritamed < ii* the |oinl properly which is 
dcn.cd to tho.se of a jifiiil Leiiant. (ii) On ‘.le death of the last soi 
viving coparcener. ;!;e whol.- pioperly passes to his own heirs whil 
on the deatli of '!>e last sin viving joint tenant, the I'.roperty des- 
cends in e .iial share.s It, liie ’a'li-: ul .ill the joint tf naiits. 

240. Kinds <ii property. -Pr »p“r;y under Hindu Law can be 
classified under two heads: (<) copaieenary property, (2) sepa- 
rate property. Coparcenary properly is a»’.aiii divisible into (i) 
ancestral properly and (ii) joint family pioperly which is not an- 
cestral. This latter kind of properly consists of nropi'rty acquired 
with the aid of anc<\s<ral jmipeiiy and property acquired by the 
individual eopari-eners without such aid bin treated by them as 
property of the whole family. 

241. Difference between joint property, joint family property, 
and joint ancestral family property --Tht‘ three notions, (1) joint 
property, (2) jomt family property and (3) joint ancestral family 
proiJerty are not the same. In all the three things, there is no doubt 
a common subject, property, but this is qualified in three dift'orent 
ways. The joint property of the English law is property held by 
two or mure per.sons jointly, its characteristic being survivorship. 
Analogi .s drawn from it to joint family property are false or likely 
to be false for various reasons. The essential quaJifieation of the 
second class mentioned above is not jointness merely, but a good 
deal more. Two complete strangers may be joint tenants according 
to English law; but in no conceivable circumstances except by 
adoption could they constitute a joint Hindu family, or in that 
capacity, hold property. In the third case, property is qualified 
in a two-fold manner, that it must be joint family property and it 
must also bo ancestral. It is obvious that there must have been a 
nucleus of joint family property before an ancestral joint 
family property can come into existence ; because the 
word ancestral connotes descent and hence pre-existence. 
But because it is true that there can be no joint ances- 
tral family property without previou.s nucleus of joint family 

(») Karsondas v. Can(;aba>, 10 Bom. L.R. 184-32 B. 479. 



fflNDU LAW 


ICHAP. VUI 


property, it is not correct to say that there cannot be 
joint family property without a pre-cxistint» nucleus, for that 
would be identifying joint family property with ancestral joint 
family property. Where there is ancestral joint family property, 
every member of the family acquii'es in it a right by birth which 
cannot be defeated by individual alienation or disposition of any 
kind except under certain peculiar circumstances. This is equally 
1 rue of joint family property. Where a sullicient nucleus of the pro- 
perty in the possession ol the members of a joint family has come to 
them from a paternal ancestor, the presumption is that the whole 
property is ancesti'al and any member alleging that it is not, will 
have to prove his self-acquisition. W^iore property' is admitteil or 
proved to have been joint family property, it is subject to exactly 
the same legal incidents as the ancestral joint family property, but 
differs radically in origin and essential characteristics from the 
joint property of the English law. The fundamental principle of 
the Hindu joint family is the tie of sapindaship without which it is 
impossible to have a joint Hindu family, while such a relationshijj 
is unnecessary in the case of a joint tenancy in English law.^*” 
242. Obstructed and unobstructed heritage. — Owing to the 
distinction between property in which a pel sou acquires a right by 
birth and that in whi<‘h he doi*s not get such right, D.iya or herit- 
age is classified by the Mitakshara into ajiniiihandha or unobstruct- 
ed heritage and sapratibandha or obstructed heritage. They are 
explained in the Mitakshara as follows : “ Heritage is of two sorts; 
unobstructed (Apratihandha) , or liable to obstruction {Saprali- 
bandha). The wealth of the father or of Ihi' paternal grandfather 
becomes the property of his sons or of his grandsons in the right tif 
their being his suns or grandsons, and that is an inheritance not 
liable to obstruction. But property devolves on parents (or uncles), 
brothers and the rest, upon the demise of the owner if there bn no 
male issue, and thus the actual exi.slence of the son and Ihe survival 
of the owner are impediments l<i the succes.sion; and on their ceas- 
ing, the properly devolves on the successor in right of his being 
uncle or brother. This is an inheritance subject to obstruction.” 

In other words unobstructed heritage is property in which a person 
gets a right by birth, while obstructed heritage denotes property in 
which a person gets a right not by birth but on the death of the last 
holder. Thus property inherited from the paternal ancestors in the 
male line up to the third degree, Le., father, father’s father and 
father’s father’s father, is unobstructed heritage as regards the in- 
heritor’s lineal male descendants upto the third degree because they 

IV) Karsondaa v. Gangabai. 32 B. 479 26.7 regardini; presumptions in the case 
—10 Bom. L.R. 184 ; Ifanilal v. fruibehan of joint family. 

38 C.W.N. 881 ; Bal}nafh v. Mahara} Balia- do) Mitdk 1-1-3. 

Our, 8 Luck. 28=1932 Oudh 158; See S. 
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lake a right in the property by birth. But property inherited by 
brothers, nephews, uncles, daughters, parents etc., are obstructed 
heritage because they did not lake any interest by ! tlj in the pro- 
perty when it remained in llic hands of the last owner, and their 
contingent right \va.s liable to be dofealed by the ’.‘irth of h ne.u'er 
heir like a son to the Iasi o-\ner.‘-'^’' Thus Apratibiindiia anrl Sapmti- 
bnndhn daija may also Ik.* translated as ‘.incbstructihlc herita‘;t-- and 
obstruclible heritage, un<'bstructiblc in me one case because the 
right by I -irth once .,cq» ired cannot be defeated by the bii’th of 
other relations. obstract.bJe .he otner, Ijeeause an emergence of 
a nearer heir to the last holder woidd hav*- <lefr-.ited the inheriU*- 's 
right. In other \vi..ras. Apt alibandha daya can be said to denolc 
a vested ri5»''t while Saprcldicvdha doya only a eor.tingen. right, 
eontingcnl in the death of the last Jiolder without leaving nearer 
heirs. Again it m.iy be noticed diai Sapruiihtuuiha daya when 
taken by se\ cral heiis come.' to them vdth an a.scertained and dc- 
linite shar- to each heir which Is not liable !(■ 'iibseqaeni lluctua- 
lions. But Apraidtuiidhn is not .such a {lar'ilioned siur'’,ssion and 
the interests of the c.»-heirs i.s indefiiule and liable to Hucluatioii by 
deaths or births in the family till their .shares are fixed by a i-virli- 
tion among the co-heirs. As a corollaiy to the eeisten.’e o*’ the right 
by birth in the Apratibandha daya and its absene: in the Scprali- 
handha daya, the fon.'f r property devolves by si i vivorship, while 
the latfcr devolves by succession except when the* co-heirs are 
daughters, daughter's sons, co-wido\,s, or, in the case of a self-ac- 
quired property of the last holder, his lineal mail' descendants uplo 
the third degree. According l.) the Dayabhaga, however, daya or 
heritage is always obstructed and this division between ApraUban- 
dhu and Sapratibandha daya is not recognised by Jiiuntavahanu 

243. Coparcenary property. — Coparcenary properly means 
and includes (1) ancesti’al property, (2) acquisitions made by the co- 
parceners with the help of ancestral property, (3) joint acquisitions 
of the coparceners even without such help provided there was no 
proof of intention on their part that the property should not bo 
treated as joint family property, and (4) separate property of the 
coparceners thrown into the common stock. 

244. Ancestral property. — ^The term ancestral property,’’ 
which is a technical term having a special meaning, does not mean 
property inherited from any ancestor, male or female, paternal or 
maternal, near or remote, but only such property as is inheiited 
by a male from father, father’s father and father’s father’s father. 

l.r) Bai Parson v. Bai Somli, 36 B. 424 1639-6 T.C 721 -18 M.LJ. 379- 10 Bom. 

-l.'S I.C. 774=14 Bom. L.R. 400: Official L.R. 790-12 C.W N. 1049 (P.C.) ; Mohomed 
Receiver v. Shridhar, 1938 N. 7. Wusain v. BobM Klthua Nondan, 46 L.W. 

(W) Ator V. Thakar, 35 l.A. 206=35 C. 1=1937 M.W.N. 683 -.(1937) 2 M.LJ. 161. 
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Such inheritor’s son, son’s sou and son's son’s son get an interest in 
it by birth and can mlordict improper alienations by the inheritor, 
whose position in i-cspect of that property, though it will otherwise 
bo absolute, is reduced, in the presence of such descendants, to that 
of an owner with restricted rights. The circumstance that the pro- 
perty has been inherited from one of such three immediate paternal 
ancestors after the interposition of a life tenure created by that 
ancestor in his wife's favour does not take away the character of 
the properly as ancestral and the inheritor’s lineal male descendants 
up to the third degree will get an interest in it by birth. Nor 
does the circumstance that the property, when it was with the an- 
cestor from whom it was inherited, was his self-acquired or separate 
property all'ect the question.'*" Besides, it is absolutely immaterial 
whether the sons were born to the inheritor before or after the in- 
heritance fell in. But if the property is inherited from a paternal 
ancestor beyond the third degree then the property is not ancestral 
as against the inheritor’s sons, and the inheritor has absolute powers 
of dispo.sal over it. So also, if the inheritor has neither 
a son, son's son, nor son's son’s son. the property is absolute 
in the inheritor's hands even though ho may have other 
relations, f<n' instance, a great great-grandson or a paternal 
uncle, in the case of hiheritance from father.''" But pro- 
perty which comes to an inheritor from one of his throe immedi- 
ate paternal ancestors as absolute property owing to the absence 
of sons, grandsons or great-grandsons, becomes ancestral property 
with the birth of any of them, though an alienation made by the in- 
heritor before such birth cannot ho impeached. The character of 
ancestral property is not taken away by there being a partition 
of the property in the family of the inheritor, and though a share 
of ancestral property allotted to a coparcener on partition will be 
his separate properly as regards others, it will be ancestral pro- 
perty as against the allottee’s sons, grandsons and great-grandsons 
whether born before or after the partition, Where ancestral 
property is given to a widow for maintenance and it revei’ts to the 
family after her death, it retains its character as ancestral pro- 
perty, and the result will be the same even where that pro- 
perty is allotted to her for her share in a partition in her huband’s 


tz) Chvttan Lai v. Kallu. 3.3 A. 283- 
S AT.J 15-8 I.C. 719; Jugmohandas v. 
tiangaldas, 10 B. !>28; Mahomed Husain 
V. fiabu Kishva Nandan, 46 L.W. 1 - 1937 
r,lW.N. 683= (1937 ) 2 ML.J. 151. 

(a) Beni Parshad v. Puran Chand, 23 
C. 262; Nanabhai v. Aehratbai, 12 B. 122. 

(b) Ram Nnrain v. Pertvm Singh, 11 
Beng. L.R. 397; Madivalappa v. Subbappa, 
39 Bom. L.R. 895-1937 B. 458. 

<(■) Janki V. Hand Ram, 11 A. 194. 


(d) Bejnl Bahadur v. Bhupindar, 17 A. 

15C 22 I A. 1.19 (P.C). 

(e) Chatturbhooj v. Dharamsi. 9 B. 
4.38; Lai Bahadur v. Kanhaia Lai, 34 l.A. 
65 29 A. 244-4 A.L.J. 227i=9 Bom. L. 
R. 597-11 C.W.N. 417-17 M L.J. 228; 
VisalaMii v. Annasamy, 5 M.H.C.R. 150; 
Adnrmoni v. Chowdhry. 3 C. 1. 

(f) Beni Parshad v. Puran Chand, 23 
C. 262. 
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family/®' Again where ancestral properly has been reduced to the 
sole ownership of a person by his adverse possession against his 
coparceners, that properly still retains its ant esti-cv bai aiter so as 
to let in the right by birth in that properly to his own sons/® '' 

245. Properly iiiliei-itcd from iiialernal or.— There was 

ct difference of opiniun .un«>ng judicial decisions on the question 
whether property inherited froni a maternal grandfather was ances- 
tral property or set)a-at propertv of tiie inheriior. There is an 
observation of the Pri\^. Jouneil in Alar v. ThakarJ''^ that ‘‘unless 
the hands cat.ie by desc-^mf troi.i a hocal n-.ale ancestor in the nude 
line, thi'V are not deemed .mcesiral in Tiiiidii I^aw.” If this wa^-' 
taken .is thi' final word of the Pricy Council on the matter, there 
wotild be .''Iisolutoly no d-fficujiy in ensworing the question. Bui 
III Venh'fi' Kiintdtt v. Vc the Privy Council 

wh'le deciding th.it a daughti^r’s .vins living as members of a joint 
familv look the’r maternal grandfather’s pronerty by inheritance 
ns joint pro})or(.v with the incident of survivorship observed that 
the properly was “ancestral” in the hand'’ of the daughter’s sons. 
The use t»f the word “ ancf'stral ” by ^hc Privy Council led the 
Madras High Court to hold that where a daughter's son inherited 
property from his maternal grandfather, it became ancestral pro- 
perly in his hands, so that his own sons wctc jc.iPl tenants with re- 
ference to that proptiiy and were entitled to ontorce partition in 
respoci thereof.''' But the Allahabad High Court took the view 
that the property' inherited from a maternal grandfather was the 
.sppar.nti' property of the inheriior without the accrual of any in- 
terest to his son by birth and 'bat the Privy Council bad used the 
exiiression “ancestial” loosely to denote the incident of survivorship 
that appertained to a joint tenancy and not in its technical sense as 
including a riebt by birth in the inheritor’s sons.'*'' In this view 
the Allahabad High Court was followed by the Bombay and the 
Patna High Courts'" relying on the ob.servalion of the Privy Coun- 
cil, already quoted, in Aiar v. T/inkar.'*'' though a later decision of 
the Patna High Court'*"' arrived at the conclusion at which the 


<!j) Debt Mantiiil Prn^nH v Mnhndno 

Pranail, M A. 2.14 39 T A. 121-9 ALJ 
2G3-ir. CW.N. 409-1912 M.W N. 324- 

14 Bom. n.H. 220 22 M.UJ 462; 

Bhafpeanlrao v Piinjarnm. 1938 N. 1. 

1938 B. 206. 

<h) 35 I A 206-35 C. 1039 - 6 I.C. 721 
-18 ML..T 379 10 Bom. LR. 790-12 C. 
WN. 1049 (P.C.). 

(i) 25 M. 678 29 T.A. 156 -4 Bom. L. 
R. 657--7 C.WN. 1 -12 MLJ 299 (P.C.). 

(j) Vyihinatha v. Yeooia. 27 M. 382: 
IVnlcafaaesliainnui v Appa Rao. 1925 M. 


rravonav. 27 M. 300 13 MLJ. 398: 
rtnavpa v Jatinnvadlian. 3D M. 930.. 2 
.W. 874-191S MWN 838 
(fc) Jamna Pratnd v Ram Partab, 29 

rnti* disciiislon of thi.s qne.slloii in the 
recent case of Offlrial Rpcfivar v. 
ShTidhar. 1938 N I. 

fl) Biahteanath v. Gajadhar, 3 Pat. L. 
J 168 13 IC 370; Bai Parson v. Bai 
Somli, 36 Bom 424- 14 Bom. L.R. 400. 

(TO) Rao Bahadur Wanainq v lUaha- 
innf Nawlakhhati. 2 P. 607-1923 P. 492. 
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Madras High Court had arrived, but on a diilerent reasoning, name- 
ly, the inheritance from the maternal grandfather was an accretion 
to the ancestral property. While the case-law on this point was 
thus in a state of flux, the recent decision of the Privy Council in 
Muhammad Husain Khan v. Bahu Kishva Nandan Suhai,'”^ came 
to set at rest the eonflicl in favour of the Allahabad view. The ques- 
tion in that case was whether the properly inherited by one Ganesh 
Prasad from his maternal grandfather, Jadu Ram, was ancestral in 
the hands of Ganesh Prasad in the sense that his son, Bindeshri 
Prasad, acquired in it an interest by birth, .so as to detract from the 
absoluteness of Ganesh Prasad's power of di.sposal of the properly 
inherited by him from his maternal grandfather. Their Lordships 
of the Privy Council answer this que.stiun in the negative and hold 
that “ancestral property” is confined to properly inherited from 
the fhiee immediate paternal ancestors and that the properly in- 
herittnl from a maternal grandfather is the absolute properly of the 
inheritor in which hi.s son does not acquire any inti'ri'st hv birth. 
Tlie fnllowing portion of their Lord.ships’ judgment deals with this 
question : — 

“The learned Coun.^el for ilie nppell.int.N .u-«ue.s iliot the property iniieril- 
e<l by a dirugliter's hoii from his matern.il gi.aalfathei is anrestra) properly, 
.nnd he relies, in support of his .irgumenl. upon the c.'cpression " iincestral 
properly” as u.s<*d in the JudgnienI ol this nn,sid in Vcnkaiiynnima v. 
Vcnkatarnmanayyamnia, 2ti I.A. 1.56—2.5 M, 678. in describing the properly which 
had descended from the maternal giandfaiher to his two grandsons. It is In 
be observed that the grandsons referred to in that case wore the suns of a 
daughter of the propositus, and eon.stituted a coparcenary with right ol 
survivorship On the death of their mother tliey .succeeded to the estate o( 
their maternal grandfather, and continued to he joint in estate until one of 
the brothers died Thereupon, the widow of the deeea.sed brother elaimed 
to recover a moiety of the estate from the surviving brother. The qiicslion 
formulated by the Board for decision was. w'hethcr the properly of llie 
maternal grandfather descended, on the death of his daughter, to her two 
sons jointly with Ijcnefit of survivorship, or in comnion without benefit of 
survivorship. This was the only point of law which was argued before their 
Lordships, and it docs not appear that it was contended that the estate was 
ance.stral in the restricted scn.se in which the term is used in the Hindu Law. 
Their Lordships decided that the estate was governed by the rule of survivor- 
ship, and the claim of the widow was, therefore, negatived. The brothers took 
the estate of their maternal grandfalher at the .same lime and by the same title, 
and there was apparently no reason why they should not hold that estate in 
the same manner as they held their other joint properly. The rule of 
survivorship, which admittedly governed their other property, was held to 
apply also Jto the estate which had come to them from their maternal grand- 
father. In these circumstancc.s it wa.s unnecessary to express any opinion 
upon the abstract question of whether the property, which a daughter’s son 
inherits from his maternal grandfather, is ancestral property in the technical 

(n) 46 M.L.W 1 1D37 M.W.N. 683 - 979 19.37 A.L.J 10.32-18 P.sl I,T. 495-” 

(1937 ) 2 M.LJ. 1.51-64 I.A 20S--T.I.R. 1937 P.C. 233. 

1937 A. 6!!.5-4t C W.N t02g-.39 Bom. L.R. 



S 245J 


JOINT FAMILY 


241 


sense thal his son acquires thei-ein by birth an inlerest jointly with him. 
This question was neither raised by the parties nor determined by li j Board. 

It appears that the phrase "ancestral properly" npi.-i whicli reliance is 
placed on behali ol the appellants, was used in its uidinai. ■. mini;, namely, 
property which devolves upon a iiei.son from his aiicesloi. and not in the 
restricted sense; ol ^ho Hindu Law which iinpr-it.-, the id oi the acqui-sitiou 
of interest on birth by a sun /nntly with Ir's fathei. 

There arc, on the othei h.ind, oliservat'oi's in latci- jiidpineiit ol the 
Board in Atuf Simjh v. Thakui Siiujh. .I.') 1 A. 'ntj :»j c lOS'l which arc pertin- 
ent here. It was slated in hat judgment <hiL nniess (he lands came "by 
descent horn a lineal inal ...cestor i.i ih mah line they aic not deemed 
aiice-lral in Hi ;du Law . ll'i' i-i ho . .'ei. .ilatcd to ilie propel ly whicli 
c:4iiie from male collatcr.ds. and no, I'-h'. iii.ite* ii.il <,i indiathcr, an 1 it a." 
goveiTi-d ‘ by the cn- ...m <<| il. * Punjab" but it \v.i.>. nm suegestt-d 'hai Ihi 
custom ddferetl Irom ilic Hindu LaA' on tlie issue Ixiloiv tlieii Lord -hips. 

The rul i<f IliinUi Law is vcU-sctilt.il lliat the pro)}iil> which .i man 
inhciif- tr ai .iiij ol his thrci iiuiiicdi.itc paternal anccs'ors. namolv his 
father, fathci's father and father' •. 1 ilx-i's iathei , is anceslral pioperty as 
regards his male i -sue. and hi« oon acijiiiies joinllv wiili him iin mtciTsl in 
it by birll. Such pioperty is held by liim in < ."p.iiccnary ^vith his male 
issue, and the doctiine nl surviMirship applies to ii But tlir tiucslioh raised 
by this appeal is, wh.e'hci the son ucqiiiies by biuh an interest jnii.lly with 
his fathei m the estate whuh th,> latter inii> rits linm his maternal grand- 
lather. Now, Vijiianeswaui, the author ol the Mitaksh.ira. c.'pres.slv limits 
such right hy birth (o an estate which is putcinal or gi.md-paternal It is 
liue lh.tl Colebrookc’s (ran.slatioi. of llie 27lh slot ii of Ih • fiist socitui ol the 
first chapter oi the Mit ,k .liara, which deals with uiheiii.mcc, i.s as follows: 
"It IS a .settled point that pnperly in the |.atenial oi anccsliri! estate is by 
birth." But Colcbioukc appaiently use ; the word " aiicesirLil " to denote 
grand-patcinal, and did not intend to mean that in the estate, which devolves 
upon a person irom his male ancestor in the maternal line, his son acquires 
an inteiest bv birlh. The origin. 1 text of the Mitakshara show., that the 
word used by Vijnaocswara, which has been translated by iJolcbrookc as 
“ ancestral ", is piiitnvmhn whicli means belonging to pilamaliu. Now, pitaiiuiha 
ordinarily means father’s father, and, though it i.s sometimes used to include 
any pale > al male ancestor of the father, it does not mean a nialernul male 
ancestor. 

Indeed, there are other passages in the Mitakshara which show that it is 
the property of the paternal granulather in which tlie son acquires by birth 
an interest jointly with, and equal to that ol, his father. For instance, in 
the 5th slaha ol the fifth section of tiie lii-st chapter, it is laid down that in 
the property “ which was ncquii-cd by the paternal grandfather . . . the owner- 
ship of father and .son is notorious; and, therefore, partition does lake place. 
For, or because, the right is equal, or alike, therefore, partition is not restrict- 
ed to be made bj the father's choicx', nor ha.s he a double shnie Now, 
this is the translation of the sloka by Colebrookc him, elf, and it is significant 
that the Sanskrit word, which is translated by him as ' paternal grandfather ”, 
is pitamaha. There can, therefore, bo no doubt that the expression ‘ ancestral 
estate” used hy Colebrookc in translating the 27th slnlti of the first section 
of the first chapter was intended to mean grandpaternal estate. The word 
“ancestor” in its ordinary meaning includes an a.sct'ndanl in the maternal, 
as well as the paternal, line; but the “ ancesti-u! " estate, in which, under the 
Hindu Law, a son acquires jointly with his father an interest by birth, must 
31 
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be confined, as shown by tho oriRinnl text of the Mitakshura, to the property 
descending to the father from his male ancestor in the male lino. The 
expression has somctime.s been used in its ordinary sense, and that u.se has 
been the cause of misunderstanding. 

The estate, which was inherited by Ganesli Prasad from his maternal 
grandfather, cannot, in their Lordships' opinion, be held to be nticcstr.sl 
property in which his son had an interest jointly with him. Ganesli Pra.sad 
consequently had full power of di.sposal over that estate, and the devise made 
by him in favour of his daughler-in-law, Girl Bala, could not lie challenged 
by his son or any other person. On the death of her husband, the devise 
in her favour came into operation imd she became the absolute owner of 
the village Kalinjar Tirhati, as of the remaining estate; and tlic sale of that 
village in execution proceedings against her husband could not adversely 
affect her title”. 

246. Property inherited from other relations. — Property in- 
herited from any person other than the father, father’s father, or 
father’s father’s father, i.s not ancestral property in the hands of the 
inheritor so as to enable the inheritor's .son, grandson or great- 
grandson to get a right in it by birtli or to demand a partition 
thereof. Thus properly inheriletl from the father's father’s father’s 
father or from the mother, or from a collateral relation, or 
from a maternal uncle, will not be “ancestral" property in the 
inheritor’s hands. 

247. Acquisitions with the aid of ancestral assets. — All proper- 
ties acquired either with the income of. ancestral property, or the 
proceeds of sale of such property, or with the aid of ancestral pro- 
perty, or which arc accretions thereto'"^ or augmentation there- 
of,^®) will become joint family property in the hands of the acquiror. 
This is so even when the property is purchased by a sole owner out 
of the income of ancestral estate before a son is born to him.<'"> 
But this is subject to an exception in the case of an ancestral im- 
partible estate, and its holder has absolute powers over the acqui- 


(o) Bat Parton v. Bai SomU, 36 B. 4Z4 
--I.-; I.C. 774^14 Bom. L.R. 400. 

Ip) Gvrtimtirthi v. Gnrammal, 32 M. 
8S— 1 I.C. 750 ; Nund Coo/twr v. 
Kazeeooddeen, 10 Beng. L.R. 183 ; Karup- 
pai V. Sankarunainyana, 27 M. 300 - 13 
M L.J. 398 ; Nallatambi v. ilfiifeunda, 3 
M.H.C.R. 4.’>5 . Pitam v. Ujagar. 1 A. 651 . 
Muhammad Hussain v. Babu Kishva 
JVnndon, 46 L.W. 1-1937 M.W.N 683-- 
(1937) 2 M.L.J. 151 (P.C.); Ra) Kishore 
V. Madan Copal, 13 L. 491-1932 L. 636- 
33 P.L.R. 829. 

(Q) Karuppat v. SankaTanarayana, 27 
M. 300=13 M.L.J. 398. 

(r) Jugmohandas v. Mangaldas, 10 B. 
528 ; Ramanna v. Venkata, 11 M. 248 ; 
Umrithnath v. Coureenath, 13 M.I.A. 
542 ; Lai Bahadur v. Kanhala Lai, 29 A. 


2-I4_34 I A. 65.-4 ALJ. 227 - 9 Bom. L R. 
.W7. 11 C.W.N. 417 17 M.LJ. 228. 
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it) Mitak, i-4-1 to 6; Lnl Bnhadur v. 
Kanlinin Lai, 29 A 244 -31 I A 65 4 
A.LJ. 227- 9 Bom. L.R. 597- 11 C.W.N. 
417^17 M.LJ 228 ; Umrithnath v 
Goureenath, 13 M.T A 542; Deorao v. 
Asaram, 1936 N. 203. 

(u) Ram Prasad v. HadJia Prasad, 7 A. 
402 

(r) Jai Lai v. Ram Sarup, 1938 Lah. 
113 a case of extension of ancestral 
business. 

(w) Ramanna v. Venkata, 11 M. 246 ; 
Jvgmohandas v. Mangaldas, 10 B. 528 ; 
See contra in Gunga Prosad v. Ajudbia 
Pershad, 8 C. 131. 
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sitions made out of the savings of its income as he has over the 
estate itself/*'’ Again, if an acquisition is made by an act detri- 
mental to the interests of the joint family, it br ..iins 'be joint 
family property/*) Transfer of a boy by adoption is to the detri- 
ment of the natural family, and hence sums paid *o a Nattukottai 
Chetty in whose class ina'es are specially prized for earning capa- 
city. in consideration of his giving his ^on in adoption, are not his 
.«elf-acquisitions, but properly ot the loiiii family of the natural 
father.'") 


MS. Joint acquisitions without Ine hetp of ancestral propertA 
— Propf'ity acipiired bv tb.' joint o'lerlions of the coparceners 
thouf/i v.'ifhoul the aid o*" ancestral assets, mu.sl be presumed to be 
joint famil- jirupertj tiul ‘Ins prc.somption doi'S no*^ arise where 
the acipii .i.s arc only -.omi of the menibers of the coparcenary'.'*^) 
.nnd can be rebnlted even when the acquisition is made by all the 
menibers by prc.vif of i itenlion on their part ti- treat the acquisition 
merely (1) as a partnership property eovemed by the Contract Act 
in 'V'bicb case the share of one of the acquirers will on bis di-ath. 
devolve on bis own heirs and not by survivorship.''') or (ti) as 
joint properly with the incident of survivorship as between the ac- 
quirers, but without the right by birth accruing to their sons.'*") 
When' some fS the collaterals in a coparcen ry acquire pro- 
perly with.itul ihc aid of ancestral as.sel.s, they cannot .set up a sub- 
coparcenary as between them, solve ^ and to the exclusion of the 
other coparceners, because a coparcenary cannot be created by an 
act of parties.'**) 


f*) RffJii .riii7(trinnih,i v. Wiistr ffaraiv, 

' p. aio-5o lA 1 i!isa PC 59 18 rw 
r.S.'T-H MI.J .50.9 4 P.LT .119 -2.5 Bom 
I. R 679 1121 TVr W.N 460 28 C W.N. 

98 ; Gunisami v Pnnrfiiran. 44 M. 1 1921 
M. 310 39 ML-T .529 1970 MWN 660 
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Ldl Das v MoHbat. 10 Bom. r.R 175; 
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A.T. J 729 and Giniri Shankar v Gtypal. 
3 AWR. 7a3-1934 A 701 ; Raiaaopala v. 
Seshayya 19.35 MWN. .565 -41 T. W. 
.545 1935 M. 368 

(cl Siidarsavam v Narasimhiilu, 25 M 
119 11 MLJ .3.5.3, Wnihii V Unhv. 4.3 
MLW 464 19.36 PC 103 40 C.W.N. 
4.11 6.3 I A. 155-17 P.tT. .321 38 Bom 

LB 462 1936 MWN 499 -1936 A L.J 
086 This mse holds th.at It is open to 
the acquirers to Ket divided from the 
ipst of Uio cop.5rcener.s .nnu hold their 
.iccpiisition with the Incidents of crp.5r- 
ceiiary property 

(di Hamyershad v. Sheorhnm, 10 
MIA 490; Ganpat v Anna}!, 2.3 R. 
144; Go|wln.sfH»i v. Arunachalani. 27 M. 
32 Such .1 sub-cop.irccnnry m.iy, how- 
ever. be possible where the- acquirers 
happen to be all the members of a 
branch of tlie Joint family ; See S. 235. 
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249. Separate property thrown into common stock. — If a co- 
parcener having scparalo property, voluntarily throws it into the 
joint stock with the intention of abandoning all separate claims 
upon it, then it becomes joint family property with all its usual 
incidents,^’’* and no registered document is necessary for such blend- 
ing.'^' But from (he mere fact that a father having self-acquired 
property allows his adult son to live with him or used its income 
for the son's support, an inference of intention on the part of the 
father to treat his self-acquired property as joint family property 
cannot be drawn. An intention to throw the separate propei ty 
into the common stock and to waive all .separate rights in respect 
thereof, must be clearly establi.shed and will not be inferred from 
the owner allowing joint use of the property to the other coparce- 
ners merely from kindne-ss or affection."’’ Nor will sucli an inten- 
tion be inferred where the coparcener allows joint ptvsse.ssion and 
enjoyment of his .separate property, not knowing, owing to the un- 
certainty of judicial opinion on the matter, that the property in 
question is one in which the other members cannot claim any 
intere.st.'J^Whether a person having control of th(> joint family 
property brings it into liis separate' account or ho brings 
his separate o.state into the ioini family account, the 
effect is the same and the p»*operlie.s be''tjme blended .so as to 
invc.st the separate property w’ith all the incidents of joint family 
property. The real question for determination i.s what is the true 
conclusion to bo drawn when people united by bonds of close rela- 
tion.ship and living as members of a joint family draw for the joint 
family expenses out of a fund enriched by other contributions. If 
they confuse the incomes of the joint properties with the separate 
ones, their intention presumably is that the separate properties are 


(p) Hlirpurslind v Shco Dyal, 3 T .A. 
2S9 , Shankar Bak$U v llari’en Bak^h. If, 
I A 71 le Cal 377 , nnlmnn v Parmra. 
:,0 B 815 - 1927 D G8 -28 Bi>in LR l-Mf, , 
Radhnkant v Wa.nio. 4.5 C 73T 1917 PC. 
128 16 ALJ .'i:i7 20 Bom. I,R 724-22 
r V,'.N 649 -:i5 M L.J 99 1018 M W.N 

IlCG ; Cnjiiitasami v Chiniiasanii. 7 M 
458 ; Lai Bahadur v. Ka7iliaii/a Lnl, 29 A 
244 -34 I A 05-4 A.L J 227 9 Bom 
LR .597 11 CW.N 417-17 MLJ 
228 ; Ramiiershad v. Sheochum. 10 M 
I A. 490 , Perittkaruppan v. Arnnachelam, 
!i0 M. 582- 1927 M. 676 52 M L J .571 
2.5 LW. 688- 1927 M W N. 287: Sura) 
Naram v. Ratan Lai, 40 A. 159 44 I.A 
201- 15 ALJ 684 19 Bom. L.R. 737 -21 
CW.N. 1065 -.13 MLJ. 180r 6 L.W. 509 
1917 M.W.N. 477- 1917 P.C. 12; Mnddun 
Gopnl V. Khikhinda Koer, 18 C. 341 18 


I A. 9 

If) Rauiaswami v. Rajii, 51 MLJ. 167 

'926 M. 963 -1926 M.W N. 6:1.5 

ig) Gopnl Trniibnk v Knsheosa. 1936 
N 185. 

(ft) Periakariipiuiii v ArunnrhpUnn, .50 
M. .582-1927 M 676 .52 MLJ. .571-25 
I. W. 688- 1927 M.W.N. 287. 

(i) Asulosb V Tampada, 58 C.L.J. 372 
-1934 C. 308; Janki v Janki, 2 A.L.J 
22.5 , Mnddiiu Gopal v Khikhinda Koer, 
IK C. :i41-18 I.A. 9 ; Mapan Lai v. 
Krishna, 19:i5 A.L J. 729 1935 A 303 

(j) Nninn Pilini v. Datrnnai, 43 M.L.W. 

S02 1936 MWN 2.56 19.16 M 177 (the 

ersie of n Kariiam seivicc iii.im enfran- 
chised in the name of .-i coiwrcener. but 
allowed by iiim to be treated as Joint 
family property in iRnornnee of his ex- 
elusive right Uiereln). 
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to be treated as joint family ones. This rule applies even in Ihe 
case of brothers living tog(*thor as members of a joint family govern- 
ed by the Dayahhaga.''"' The onus of piMvmg '''eliding of 

throwing the separate pi-ciuerly into the joint sloek rs. however, on 
the person allegin!; it"’ and eannot be heUl to be i. ehargeii by the 
mere proof of the exislenee of a eommon till or r com ni n hank 
account if the accounts are clea>ly kepi and there is no concasion 
of incomes."'" Nor Cini s-ich a blendiiij, by a father of his separate 
property w '.th the fanul” yoperly ec 'vid l< be established merely 
from the fact 'hat he as.«oL‘i'i.\-’ wibi 'rin--elf his .sons and his grand- 
son in the exoeution of a inortg.ige t'.od in re.spect of that propt . - 
ly,"" w'here for iii.-’.ance such asse--iation is due to the insi.stence 
thereon by 'he nmiigagci- fcu' hi.s better security and by way of 
abundant • '1111011. 

2 .' 50 . Gift fr<.'m pnlertial ance -tor and others -On the question 
whether the seU-acopiiied propert;. of a father yifted or devised to 
his sen is ancestral or separate property in (lie .‘•on's hands, there 
is a good deal of eonfliet among the High Courts. The Allahabad 
High Cojrt takes the view that the pioperty is self-accjuire.i."" 
while the Calcutta High Cmirl's view is that it is ancestral.'"' In 
Bombav."'! Madra.s,"’' and Oudh''*’ the question has been consi- 
dered to be ore ,j[ intention of the donor, though w’^on the :n+cnlion 
is not clear, the Madra,- High Court holds that the property must be 
deemed to be ancestral while Bombay and Oudh Courts take the 
view that it should be lakc’i as self-acquired. In Lai llaw Siucih v. 
Depulii Cow missionin' of Partchgarh.*^^ the* Privy Council simply 


(I .- 1 Hmntn Kaniti Ptil v Jiit/tt Mohan 
Pal. 50 lA 17:! .'id C 4,19 - IH LW 387 - 
11 1VII. J I'll 2.1 Bnin. La 68:i 1923 
MWN. 1.18-27 OWN 9<17-1923 PC 
.17 , Battalia v Paraira, Wl B 81.1 1927 
B B8 -28 Bfin l.H 141«. H«rpHr-.7i(icf v 
SUan nijal. 3 I A 285 

It) Alar V Thaltar, 31 C 1039-.1.1 I .\ 
•JOO 18 ML. I .179 -10 Bom L.K 790 - 1 '2 
CWN. 1049 G I.C 721 ; Vcnkayiimmu v. 
Gangayva. .18 LW 779-1931 M. 16 -1933 
M W N. 1310 6.1 M L J 70.1 . Vythwnatha 
V Varailaraja. 19.18 MWN. 138- (1938) 
1 M L .7. 210. Narayanaswamy v Ratna- 
sahamUiU. 46 LW 570-1938 M. 136- 
l!).17 MWN 8.1.1- (19.17) 2 MLJ. 900. 

(»n) Ni.l Behari v Nanilat. 41 C.W.N. 
613 45 M.LW. 408- 1937 PC 01-39 Bom. 

L.H. 748- 1937 M W.N 641 -(1937 ) 2 

MLJ. 114 (PC ) 

(n) Covind Prasad v Shanfi, 19.15 
A.L.J 797 -193.1 A 778 ; But see Viawa- 
Mindem v Pallamarajii, 193.1 M. ,16.1. 

(o) Parsotam v Junki Bat, 29 A. 3.14- 


4 ALJ 257. Jai Priikaslt v Rliiiqiran, 
1937 ALJ ;i56 . This is iilsii (he view if 
the I.-hore Coiiit. Kislianihand v 

Piininb Sindh Bank. 11 P I. M 476 1 9.14 

L. 534. 

Ip) Miidrliiii Goiinl v. Rani Buksh. 6 
W H 71 : Ua-ari Mall v AlJmiiiinlli. 17 
CWN 280 -18 IC 62.1. 

{«I» Jiigmohandns v Manqatdas. 10 L 
.'■.28, Nav.abhai v. Ach'uthai. 12 B 122. 
(r) Nagalingaiii v Rnmachandra 21 M. 

429 11 MLJ 210. Torn Chumi v Ri’ch 

Ram. 3 M H C R. 50 : See liie di&riission 

in Ulagalum Pi'nimal v. Siilthiilnkshmi 

41 LW 168 1936 M 721 71 M L J. 1 : 

Vifwcsra v Varahanarnnmham, 1‘).17 

M. WN. 296-19.17 M 631 

IS) Ramashur \ Rnkmiii. II OC 241 
12 IC 770 The L.iliorc IliKh Coi'i't 
Likes Ihi.'? view Gobind v Gnpi. 1934 
T^h .197. 

(1) 45 A .196-50 I A 265-192.1 P.C. 
leo- 1923 MWN .191 21 A.LJ. 777 47 
MLJ :'G0 29 CWN 86 
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noted the existence of these conflicting views on the question but 
did not choose to express an opinion upon it beyond intimating that 
if they had to decide this question, they would be disposed to decide 
it on the original texts of the Mitakshara. There are two texts of 
the Mitakshara having a bearing on (he question and they are as 
follows : — 

" Whnfpver pine in acquired by the coparcener himsel! without detriment 
to his iathcr's estate, does not appertain to the co-Iieirs — Mil. i-4-1. 

“What t.-! obtained throvyh the father’s favour will he subnequently 
declared e.vempt from partition ’’. — ^Mit i-4-28. 

It is submitted that the view taken by the Allahabad High 
Court is the correct view to take and (hat there is no warrant in 
(he texts for (he Calcutta view. Tlie first of those texts, grammati- 
cally construed, means (hat if the property acquired by a coparce- 
ner .should he treated as join! family properly, (he detriment to (he 
father's e.state musl be (he result of the coparcener’s own action 
and not the result of an act of (he ancestor. The proper con.struc- 
(ion of this text, il is submitted, is, that it refei’S (o a coparcener’s 
acquisitions of properly other than the ancestral property without 
(he help of (he father’s ostnte. .and not to his acquisition of the 
father’s estate. Besides, even if the first text above quoted is 
ambiguous, (he second (ext makes (he matter perfectly plain. It 
is clear and calegorical and dcclai-es that what is given by the 
father's favour is th<' .separate property of the donee in respect of 
which others cannot claim any right to partition. Added to this, 
the reason of the thing allows of only one answer. Why should 
the father give the property to his son by a gift or will, if ho does 
not want him (o be in a better position than he would be if the pro- 
perty com.es to him by dc.sccnt ? If, on the other hand, he does not 
desire that his son should be in a different position than when 
he inherits the property, then il is absolutely unnecessary for him 
to make will, and, even if he makes a will, it will be perfectly 
open to him to say in explicit terms that his son should not have 
larger powers in re.spect of the property given. On the whole, the 
correct answer to (he question is that, if the deed of gift or will does 
not .say anything as regards the quantum or the nature of the rights 
and powers of the son in respect of the property given, the donee 
or devisee takes the property as his absolute separate property in 
which his sons do not get a right by birth, at any rate where the 
gift is only to one or some of the sons or where the gift is to all the 
sons but in unequal shares, as in such a case an intention of the 
donor that the donees should lake not in the same way as on in- 
testacy can be reasonably inferred. The same principle must be 
held applicable where the gift or devise is by the father’s father or 
father’s father’s father, and cases which hold that property given 
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under a will to a daughter's son by his maternal grandfather. or 
given by a putative father to his illegitimate son in lieu ol main- 
tenance,'*’' is the absolute property of the person . wlu'n it is 
given only support this principle. A gift to memijors of a joint 
family by a stranger or by t>ne who is not a paterna' -mcestor williin 
three degrees is taken b\ them as teiiant.s-in-con.mi)n and not as 
joint tenants.'’*' 

251. Govcriinicnl grant. — Where tne CJovcrnxnont grants an 
estate in the exercise o*’ '.is Sovoreinr. power, the estate become.s 
the- s'''f-acquir jd property of ihe gr.anU e. whether it is a new grant 
nr the rcstoraticii of an estate proviouMV confiscated by the Govern- 
ment. iinle.ss the grant is intended to be for the benefit of the 
family, or a e.intrarj- intention appears from the grant,^*'' or it wa.s 
treated as i ..;it family property by the donee and the members of 
his family,'-' either oy a family arr.uigoment or a family e:islom.'“' 
Thus where a gra'-t was made a.-s a reward for lo\’alty and for sup- 
port and asMstance rendered lo the Govemnien! out of family funds 
the grant, though made to lhc» head of the family, really enures It.r 
the beriefit of the whole family as joint family property."” 
Whether a Government grant enured to the grantee as Ins .separate 
properly or as his joint iamily property is ore' of ronslruclion ol 
the grant with reference to its torm.s and the sui’rrunding eircum- 
sitancos.''’’ Merc eoiih > atiun followed by the annulment of the 
confiscation di e.s not affect the inlorosts m the estate of the persons 
who wore originally entitled lo tlicm before such confiscation.^^' 
But prinifl facie, a gift to a member of a joint family is his separate 
property and will only become joint family property either when 
it descends to his .sons, or be himself has thrown it into the coiii- 


(ii) Siihraniiinla Ayi/ar v. Nulla Kai/an- 
lluii, l!»2H M * N 291 192ti M. Kll 

(v) Kris/innx’i-rinii v Si-ethalakshwt. 

:«) M. 1029 :i cw :ii7-:n ir. 803. 

<ir) Venkayamvia v Cianf/ayyu, 38 
L.W. 779 -1934 M. 16 1933 M.W.N 1310 

=-65 ML..1 7W1 . Jniiakirain v Nagamony. 

40 M. 98 22 T.W 801 iiO M.LJ. 413- 

1926 M. 273 

(a:) Katmna Nnicliiar v. Raja OJ 
Shivagunga, 9 M.I.A 539: Beer Pertab v. 
Rajcncicr Pertab, 12 M.I.A. I ; Thakuraiv 

Soukraj v Government , 14 M.I.A. 112 ; 

Pirthi Pal v Jewahir. 14 I.A. 37. 14 C. 
193 ; Cannaiyan v. Kainakchi, 26 M. 339. 

(y) Mahanl Covind Rao v Sita Ram, 
26 I.A. 195=21 A. 53=2 C.W N. 681 ; 

Kedar Nath v. Rnten Singh. 37 I.A. 161 

=32 A. 415-12 Boin.L.R. 656= 20 M.I..J. 

900-14 C.W.N. 985-1910 M.W.N. 311; 
Hurpurshed v. Sheo Dyal, 3 I. A. 259. 

(a) Baijnath v. Tej Soli. 38 A. 590= 


38 I C 891 11 ALJ '.113, Ketlar Niit.i 
V Ratan Singh. 37 1 A 161 32 A. 415 
12 Boni. T..R 656 -26 M I. J 900 .11 
CWN. 985-1910 M.WN 311. Bahii 
Ram V. Rojendra. 1U33 PC Tl 60 I A 95 
-8 Luik. 121 .37 L.W. 39G 19.33 M W.N. 

286 - 37 C.W.N. 464 -35 Bum. L.R. 490- 
I'lSJl ALJ. 44.5-64 M L J. SS5 ; Dfltlal- 
irij/ft V. Snankar, 40 Boiii L R. 118 

<a) Ramanand v Raqhunath, 9 l.A. 11 
S C 769 ( P.C ) : Periasamt v Peria- 
xami, B lA. 61 1 M 312 (PCI, Mad- 

havrav \ Atmarani, 15 B. 519. 

lb) Unryurshad v Shea Dyi,l, 3 l.A 
259 

(c) Bnijnnt/i v. Tej Bali, .38 A. 590-.38 
I.C. 894 --14 A.L.J. 913 

(d) Mirai Johan v. Badshoo Bahoo, 12 
C 1=12 l.A. 124 : Hargovind v. Collector 
of Ettah, 1937 A. 377-I.L.R. 19.37 A. 292 
= 1937 A.L.J. 610. 
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mon stock. Thus when there was nothing in tlic terms of a main- 
tenance grant to two brothers to suggest that the Government in- 
tended to make a grant to their family, it was held that each of the 
brothers took an estate of inheritance in the grant us a tenaut-in- 
coinmon.*®' 

252. Impartible estates. — ^An impartible estate cannot strictly 
be said to be coparcenary property as, by the very nature of the 
estate, two of the chief incidents of coparcenary, namely, right to 
joint enjoyment and right to call for partition, cannot exLst, though 
the right of survivorship, which is not incoivsistenl with the nature 
of the thing, may still remain. In the absence of a custom to the 
contrary the holder of an auee.stral impartible estate has absolute 
powers of di.spo.sal over the property by gift or will."'* And as re- 
gards the income of the oslato it is the absolute and exclusive pro- 
perty of the Zamindar and devolves not by survivorship like the 
parent estate but by inheritance to the holder's heirs. 

252. Separate property. — Property may be held by a coparce- 
ner absolutely and free of all claims from the rest of the coparce- 
ners and j.s known as hi.*? separate or .self-acriuircd properly. 
Yagnyavalkya lays down the doctrine ot M.'lf-acquisilion as follows; 
“Whatever is acquired by the coparceiiei himself without detri- 
ment to the father's estate, as a present from a friend oi‘ a gift at 
nuptials, does not appertain to the eo 7 heir.s. Nor .shall he who re- 
covers hereditary property which has been taken away give it up 
to the coparceners; nor what has been gained by science.”'" This 
text is enlarged by the Mitak.shara by defining self-acquisition as an 
acquisition without detriment to the estate of either the father or 

O') nalm Raiii v Hiijenilra 60 I A. 95 Ml J ;(() Tt ALJ. 6JH 129 Bom L.R 

- :i7 L.W 3U6-S I.iu-k IZl 19.13 PC. 72 1136 31 CWN 943 .1927 M W N, .113 

1933 MWN 286 3.1 B<ii<i X. R 490 K PLT 623, Siv S 631 
193.’ A1.J 44.1 37 CWN 461 64 MI, .7 Oi » Atmrna v Srec Shibu PrashntI, 3 
.1.1.1 P :i67 lirzi P 1.11 , Rnni Jfif/udiimba v. 

if) SIiiIki Pmsail v Riirn Prayay, .% Wazu Narani SDiyh. 50 1 A 1 2 P 319 

r..W 266-.19 I A 331 .19 C 1399 63 18 MV .1.15 1923 PC. 59 44 M.L J .lOl 

MLJ 196 - 36 CWN 1046 19.12 M W.N 4 PLT 319 25 Bom LR C76 1923 

923 1932 A.LJ. 919-34 Poin L R 1567 MWN 460 28 C.W N 98. MurUtza 

11*32 PC 216, Rama Ran v Raja of Pit- Husain Khan v Afniiomi'il Yasin AU 

tapur 15 lA 148 41 M 778- 3.1 M.L.J Khan. 4,1 I A 269 .18 A. 552 _4 L.W. -138 

.192 1918 PC 81 16 ALJ 833- 20 Bom 1916 P-C. 89 -14 ALJ 1083 18 Bom 

I.R 103b 23 CWN. 173 1918 M.W.N I R H«1 21 CWN 410 31 M.L J 801- 

022 . Sarlai Kuari v Deoraj Kuari. 10 A 119161 2 M.W.N .155 . Kol(« Ramasamt 
272 15 1 A .11 : Narayanti v Venkata- v Bangari. 3 M 145: PaTlinti Kumari v. 
chalapali, 4 M. 250 . Joyenilra v. Niiya- Jagadis Chundcr, 29 I.A. 82 . 29 C. 433-6 
nund. 17 I A 128-18 C ISl (PC) See C W.N 490 4 Bom LR. 365: Janki Per- 
.'•Iso Ss 628 iuid 6.11. xliitri v Dioarkii Pershad, 40 T A. 170 -:33 

(a) Sartaj Kuari v Deoraj Kuan, 10 A 391 20 I.C 7.1 - 1.1 Bom LR. 853=ill 
A 272- 15 I A. 51 : Siveuubraiiuinui v ALJ 818 1913 M.W'.N 630 25 M.L.J. 34 
Krishvammal, 18 M 287-5 M.LJ 168; 17 C.W N 1029. 

Pcofap Chandra v. Jagadiah Chandra, 54 '•) Yagupaimlkya, 11-119, 120. 

I A. 289- 54 C. 955- 1927 P.C. 159- 53 
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the mother and by adding that the words “ wilhout delrimen* ^o the 
father’s estate” must be read along with each mode of acquisition 
mentioned in the text. Under tliis modilied defi! mu pjoperty 
inherited from maternal grandfather is not the inheritor's .self- 
acquired properly, 'j> as also “what is obtained fron. .< friend as the 
return of an obligation con'ciTed at the charge oi ilie patr mony, 
what is received at a marriage concluded in Ihr Asuia foini or the 
like,'''* what is recovo’-ed i*f the heredii-nv e.state by llie expendi- 
ture of the father’s gooas. and whai is earner! by science aeqii'red 
at the expense of ancestrai W''-alth. Separate property (jf a per- 
son IS one over which he has lobsolut' powers of disposal'”'’ ami 
ni respici of which 1 is coparceners can claim no right,'"* passing, 
on the death 'if th< owner not by snrvivursnip, but 'oy innerit- 
ance.'"* W’ .it con.stitiites scpaiate property may be considered 
■mder the following heads : (1) Obstructed heritage, (2) f’ropcri.y 
.'icquired by sifi cv devise, (3) Recovery of property Ic^st to the 
family, (4) \cqui.sition of inoperly without d'-lninenl Ic. the joint 
lamily estate, (5) Clains of learning, (6) Property obtained on parti- 
tion, (7) Property whieh is iiu'apable of 'oint ownership, and (?) 
Property of the .sole surviving coparcener. 

254. Obstructed heritage. —Property inherited from persons 
othoi than the ‘atlier, f..*her’.s father and father’s tai'ier’s falhv.u’, is 
the separate property ol t'le inheritor, whether the same is inherited 
from a paloi-iial ance.slor more than three degrees removed or frpm 
H collateral'!’* or from or through a female like the mother"'* or 
any other relation, maternal or paternal.'''* 

255. Property acquired by gift or devise.- -The question whe- 
ther property obtained by gift or devise from a father is the laker’s 
separate property or not has already been considered.*''' The same 
rule will apply even if the properly is obtained by either of those 


(ll Miiftavau V. Znniinrtflr of Sivaqirl, 
C M. 1 OTA. 128 1 but see S 215. 

Ck) Shed Gobind v Sham Harain, 7 
N W P H.C.H 715 

fl) Milakshara, i — 4—6 
(ml Balwant Singh v Rnni Kishori, 2n 
A. 267 2.S I A. 54--2 C.W N 273. PC.; 
Beer Perfab v Rajemdcr. 12 M.I.A. 1 . 
Somasundara v Ganga, 28 M. 386 

(n) Yamunabai v. Manubai, 23 B. 608 
- 1 Bom L.R. 95. 

Co) Katama Natchiar v Raja of Shiva- 
'iiinga. 9 MIA 539 nt 543 

(p) Radhakant Lai v. Nazmn Regum 
43 C. 733- 16 AL.J. 537 . 20 Bom.L.R. 724 
-22 C.W.N. 649=^35 M.LJ. 99.-1918 
M.WN. 386- -1917 P.C. 128; Gurumurthi 
V. Guntmmal. 32 M. 88i=l tC. 750; 
32 


Pitoin V Vjngar. 1 A. 651 , IVallatanibi v. 
Muhnndn, 3 MHCR 455, llarihar Per- 
»h'i(l \ Bhnd Peishad. 6 CLJ US'! ; 
rimannachtirya v Bulat-harya, 4 Bom. 
LR. 2.'i7 . Kanippiti v Sankaranprayunaii. 
27 M. :i(M) i;) M LJ . 398 , Sita Ram v. 
Balak Ram. II Oiiclli \V. N 133] n):i;> 

Oiidh 13 

Cq) Nnnd Conrrar v Razeeooddern, 10 
Bom I. R 18:1. Mulwyan v Zamindar of 
Sivagin, 6 M. 1. 9 1 A 128 ; Bai Parson 
V Bai Somli, 36 B 421 -15 I.C. 774-14 
Bom.L.R. 400. 

(r) Muhammad Hnsnin v. Babu Kishva 
Kandan. 48 n\V 1 1937 M.W.N. 683^ 

(1937) 2 MI,J 151 (PC) 

(S) S. 250 
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modes from a father’s father or father’s father’s father. Even if a 
gift by a father to his son of the father’s separate immoveable 
property should be generally considered to be ancestral property 
in the son’s hands as regards his own issue, yet a gilt of alTection 
made to the son by a father of a portion of ancesti-al moveables will 
enure to the donee as liis separate property, provided the gift is 
of a small portion of the said moveables and is within reasonable 
limits. Thus nuptial gifts made out of the joint family fund to a 
member of the family become his self-acquisitions.^*'> Marriage 
gifts and other friendly offerings made by others such as the father- 
in-law and gifts or devises made by persons who are strangers to 
the family'*' also become the donee’s self-acquired property. The 
presumption of ancestral property cannot arise whei'c the gift or 
devise is by a person other than the father, father's father or father’s 
father’s father of the donees.'®' Even a gift or devise by maternal 
grandfather to the several sons of his daughter living as members 
of a joint family is taken by them as tenants in common as their 
separate property and the principle of the ruling in Venkayavnna v. 
V enkataraviaiuiyyamina, 25 M. (i78 — 29 I. A. 15(5 -- 4 Bom.L.R. G57 
.= 7 C.W.N. 1 12 M.L.J. 299 does not apply to a case of gift or 
devise. 

256. Recovery of property lost to the Caiuily. — Where property 
which originally belonged to the family had been seized and hold 
adversely to the family by strangers, and the family either was not 
able to recover it or had no intention of recovering the same, any 
member of the family can recover the property unaided by the 
family funds and take one-fourth of the property recovered as a 
reward for himself in addition to his share in the remainder of the 
property when it comes to be distributed among all the co-parceners. 
But if the recoverer is the father the above rule docs not apply and 
the whole property enures solely to the benefit of the recoverer. 
Merely obtaining a decree for possession does not amount to re- 
covering the propei'ty which means actually recovering possession 
of the property, and the recovery must be made bona fde and not 
in fraud of the title of the co-heirs or by anticipating them in their 


(t) Mltakshara, 1—1—27. 

(u) Nand Ram v. Manual. 31 A. 359=8 
A.L.J. 415=1 I.C. 797. 

(») Shea Cobind v. Sham Naraln, 7 
N.W.P.H.C.H. 75. 

(to) Adhar Chandra v. JVobin (Chan- 
dra. 12 C.W.N. 103; Beharee v. Loll 
Chand, 25 W.R. 307. 

(X) Venkayamma. v. Gangayya, 38 

L. W. 770=--1934 M. IGz 65 M.L.J. 703=1933 

M. W.N. 1310. 


(V) Thambireddi v. Mallareddi. 42 
M.L.W. 422=1935 M. 852-1935 M.W.N. 
1111 ; Krishnasioami v. Avayambal, 1933 
M. 204. 

(z) Mitakshara, I — .'i-S : Manu, ix — 209 ; 
Dayabhaga, vi — 31-37 ; Naraganti v. Ven- 
katoKhalapati, 4 M. 250 ; Vtsalatcki v. 
Annaaamy, 5 M.H.C.R. 150 ; Bajaba v. 
Trimbak, 34 B. 106-11 Bom L.R. n22--4 
I.C. 2!i5 ; Sham Narain v. Ruffhooburdyal, 
3 C. 508. 
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intention of recovering the lost property. Though these princi- 
ples are doduciblo from the original texts dealing with this question, 
it may be submitted that there is no conceivable j‘ - -.on why a co- 
parcener who out of his own moneys recovers property lost to the 
family should be placed in a worse ixjsilion than respecl. of any 
other properlv which hf* may acquire out of his privali means. 
To apply the textual injiinclions literally or rigorously wnild in 
effect be preventing at>d penalising whai may be laudable from the 
point of view of son1!--e_j>t. nairely. reducing th'' properly into 
pijs*' s" ion of )no of the '.•op.iiTeac;'s .rstead of allowing it to remain 
in the hands of a si ••anger The tollowing useful observations 
oci-iir on ibis mailer in Uniriba v. Trimhah'^'* : — 

"The ri y hetl»i.i cr.i.nin lard forms part of Ihe joint Tamil 

pvopei ly ,)*■ all ihr nicmVis ol the Oke family who are the parties to the 
Miit, nr whelher it k the separate preiHTiy of the defendants. 

Aepordiiir; le ihe findings of line lower appellnii' Court the hand was 
ori'pnallv aneesiml and was ihe Mibjoi't of a suit hroughl on behalf one 
Kail Krishna Oke .'igainst (he branch of the Oke I 'inilv to which the panics 
1o this suit Mong. Tie* litiralion ended in a compromise in 1867 whereby 
the fadicr of the parties to the suil was io remain in possession of land 
claimed for seven ve*irs. .and then to convey it to ihe other branch. The 
representative of the other branch on the 24lh September 1873 .sold his 
interest which va-. io ce-i'e into hi,-j posse.ssion under ihr terms the com- 
promise in the followiiip \ mr to ihe defend.mi 1 b.\ a snie-deod for the sum 
of Rs. .500. Tt .1 found as a fad that Rs. 500 was tioI part of the joint family 
money hut was provided by (he defendanl 1 on his own resnonsibility. The 
learned Judge also found that tbi defenduut 1 did not intend by the purchase 
to merge this land in joint family property and excluded his brother from 
it. 

It is conlendcd on this 'dale of facts that llie defe’idant 1 is not entitled 
to the benefit of his purchase, but that he must partition the land with the 
other incm'vis of his family subject to a right under Hindu Law of retaining 
an additioii.'d quarter share for himself. In support of this contention reliance 
is placed upon certain texts; Mitak-shara, chapter I, section 5. paragraph 3; 
Mayukha, chapter IV, .section 7, pni’agraph 3. If those texts involve the 
conclnsion conlendcd for by the defendants the result would be anything 
but equitable. 

We however think that the comment upon the texts which is to be found 
in West and Buhler’s Hindu Law (3rd Edn.), page 719, must be accepted aa 
correct. The learned authors say: “It seems probable from the wording of 
the texts upon which this doctrine rests, that they contemplate the cases 
only of property forfeited or withdrawn from the family estate otherwise 
than by voluntary and valid alienation. This view seems to bo strongly sup- 
ported by the words * hrita ’ (ue., that which has been taken or seized) and 
‘nashta’ (i.e., that which has been lost) and 'uddharet’ (i.e., if he rescue 

In) VisalaMii v Avnasamy. 5 M.H.C.R. ~ <h) See Balwnnt Sinqh v. Rani Kiahori, 
J50 : Biijaba v. Trimbak, 34 B. 106 -11 20 A. 267 - 25 l.A. 54-2 C.W.N. 273. 

Bom. L.R. 1122-4 I.C. •J.W : JiinmohanOaa (e) 34 B. lOG 11 Bo.n.L.R. 1122-4 I.q. 
V. Manqaldaa. 10 B. 52H. 255. 
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or win back). TliouRh there is no explicit rule which enables a member of 
a united family purchasing a portion of the patrimony, formerly sold, out of 
his separate means, to enjoy it, as in the case of another acquisition, free 
from claim to partition by his coparceners yet neither is any express limit 
set to such enjoyment, and it would probably now be held that such property 
stands on the .same footing as any other purchased property of his separ.ite 
estate. A contention to the contrary was abandoned in the case of Cooioo 
Pemhad Rtiy v. Dehee Pershad Tetcaree f**' 

This view receives support from the Judges of the Madras High Court, 
who ill Visahitchi v. Aniuisaniy <<*) said:— ‘"Fhe language both of the texts 
and the commentaries seems to us at present to indicate that the rule was 
intended to apply strictly to hereditary property of which the members of 
the family had been violently or wrongfully dispossesst'd or adversely kept 
out of pusses.sion for a length of timi': - ‘ Propt'rly unjustly detained which 
could not be rceovci'cd before ' is the import of the ordinance of Manu. 
chapter IX, si. 209. ” 

P’or these rca.sons wo confirm the dccico of the lower Court and dismiss 
the appeal with costs. " 34 Bom. 106 at 109-111. 

257. Acquisition of proiicrty witliout drlrimenl to tlic joint 
family estate. — Where a coparcener acquires property without 
detriment to the joint family estati* and unaided by it.s funds, it 
becomes his separate property together with its iiiconn> and pur- 
chases from such income. 'f* 'Fhus propet ty acquired with money 
borrowed upon the sole credit of the acrpiiriiig coparcener,’*'' an 
amount paid on the death of a coparcener under Sec. 1 of the ITatal 
Accidents Act,’'’* a life policy for which premia were paid out of 
the salary of the coparcener a.ssurcd,'*’ and the Provident Fund 
amount paid to a coparcener on his father’s death, 'J' will all bo 
deemed the coparcener’s separate property. In a recent case before 
the Madras High Court it was further held that where money, given 
to a member of a joint family by its manager from the family funds 
to be spent by him for his own pcnsonal use, was utilised by that 
member for effecting an insurance on his life, the policy money 
could not be regarded as an acquisition for the joint family, but 
must be held to be his separate property. 


258. Gains of Science. — ^The texts of Hindu Law which lay 
down the divisibility among the co-heirs of the gains of science 
which has been imparted at the family expense contemplate the 


special branch of science 


(ri) (1866) 6 W.R. 58 (Civ. Rul ) 

(c) (1870) .I Mad. H.C.R. 150 at p 157. 
(/) Krishna ji v. Morn Mahadev, 15 B. 
32 . Narasingh Dass v. Rai Narnia Das«. 
3 N.W P.H.C R. 217. See also S. 256 

(q) Nariisingh Dass v. R«1 Itarain Dass, 
3 K.W.P.II.C.R. 217. 

fh) Shi Copal v. Ambo Devi, 22 I-C. 
846. 


is the immediate source 

(i) Rajamma v. Ramakrishnayya, 29 M. 
121 ; Mahadeva v Rama, 13 M.L J 75. 

(j) Thai Mahomed v. Balnji. 39 L.W. 

186 -.W M. 440 19.34 M 17:4 1933 M.W.N. 

1^73- 66 M L.J. 207. 

<k) Bengal Insurance and R P. Co v. 
Velayammal. 1937 M.W N. 3ffil--45 L.IV. 
616=I.L.R. 1937 M. 990--19.37 M. 571. 
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the gains and not any elementaiy education which is the n*. < essary 
stopping stone to the acquisition of all science. 'rhii.s earnings of 
a coparcener due to the special education given lij. e die cost of 
the joint family will become joint family properly. '"' as. whei. a 
person makes hb tarnjng.s ...v. an Indian Civd S.m •. it niter 'rum- 
been eiven, at the cos* a the family, ii special i ciiicat lo-. whicli 
qualified him for the po.st."'" Ir con.sidering whether the gaios are 
partible ihcj-e is no v •he distinction between a direct ‘ise of the 
joint faniily funds and uL>e whii ti cenilitii .s the ineinbc- to make 
the ''ains by nis own c 'fnrt', •' - liiu the gains made as a Sub 
Judge.'"' or as on fe-trologe, or a clerk, as a broker or a 
money-lender, per.'^onally and ’\ithiiu< the aid of the ioint family 
funds, by a inemi »•> of ;■ adn' i.imib who had riceived only an 
or«liiiai\v oi .ication suitabh' |.^ hi;-. po.sitiori as a member of his family, 
■'hould be regaidrd only as his self-acquired property and not as the 
.mint property of die fa.nily.‘»’' Gains which ;.n* the result, not of 
the education received at the expense of the i«(ml iarnily, bid of the 
pi-culiar skill, mental abilities and individual effort in appl,\ mg and 
iinpnwing .sueh education can never become the property of Ihe 
joint family.*'" Thus property acquired by > Dancing Girl from 
tin? income derived by prostitution, and without detriment to the 
family e.stale f nd with /.it any .scientific acquiremerls impaiUd with 
the aid of family funds, is the self-acquired and absolute property 
in the acquirer’s hands.*'’’ Beside.s, 'vhon the special education or 
science has been imparted at *hc expense of persons who are not 
members of the student’s family, his gains re.su Iting from such 
special education cannot be the joint family prope* Ij'.'"' In 
Gokal Chand v. Ilukam C/ioiid."’ the Privy Council rev'iew<‘d the 
earlier decisions on the cjiio.stion and oKserved as follows ; — 


'/) Lnksinimn v Jamnr.bai, 6 B. 225: 
Krislinnii v Mi.n Mnlinilrv, 15 B 32: 
Inchmin Kiuir v Oebi Pragad. 20 .\ -135. 
ArcOiaraiu v. Hcwachand. 45 C. 050 -J-i 

1 A 41 7 l.W. 301 10 AI.J 281 20 

CiiniLR .100 22 C.W.N 377 -34 M I, I 
327 1918 MWN 587 1917 PC. 105: 

Gofcnl Chand v Ilnkiim Chand, 2 I,ili 40 

48 I.A. 162-11 LW. 4.35 19 AL.I 249 
--2.3 Bom. I.R. 5.34-25 CWN .5.34 10 
MI.J. :i27 1921 MWN. 175 2 PLT. 

2(1 1921 PC. 35. 

(»nj Gokal Chand. v. Htikam Chand, 

2 I.ih. 40 48 I A 162 14 L.W. 4.35 -19 
A.T. .7. 249-23 Bom L R 5.34 2.3 C W.N 
5J4-4() M.L.J 327-1921 M.WN. 175-2 
PLT. 201 1021 P.C. .3.3. 

(ti) Lakxhman v Javnnabai, 6 B. 225 

(o) Dvrga Dat v Ganesh Dat, 32 A. 305 
-5 I.C. 400 -7 A.L.J 216 

(p) Metharam v. Reioachand, 45 C- 


(HK; 15 lA 11 7 L'V :!6I Hi A L.J 
281 -JO Bom L K .300 :'2 C W N 377 31 
WL.T ;i27 1918 MWN .387 1917 PC 

1H5 

(<ji Melharaw v Peif.cliand. 4.3 C. 
0(.r. .15 lA 41 7 l.W .161 10 ALJ 

2t1 20 LoinLH .300 3- C W N :177 .34 
MLJ. 327 1918 MWN .387 1917 PC 

103 , Valoo \ Snrir'iah. I M 252 4 I.A. 
103 • Boologain v Sn'ornam, 4 M. 330 
(ncnrinw girl). LaUihman. v Jamnahai. 
6 B 223 iSiib-Jiidpp) 

IT) Baolmiam v Swornain, 4 M. 330. 
Seo Chalakomlii v Chalakonda, Z M H C R. 

so 

(•■il iMlshnian V Jamnabai, 6 B 225 .at 
p. 242. 

(t) 2 l-ili lO 162 14 LW. 435 

—19 ALJ 249 23 Bom. L R. 534-^:25 
CW.N. 331-40 MLJ. 327 1921 M.W.N. 
175^2 PLT 201--1921 PC. 35. 
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"Whatever doubt might once have existed, when the Hindu Law was 
to bo gathered from text-writers only, has been removed by a series of 
decisions, and it is now clear that personal earnings and acquisitions may 
I'omain partible throughout the undivided member’s life unless he separates 
from the rest of the family, if he was originally equipped for the calling or 
career, in which the gains were made, by a special training at the expense 
Ilf the patrimony. ” “The question what is ‘ science ’ in this connexion must 
be intrinsically one of fad. though the area of discussion has been steadily 
narrowed by typical decisions conclusive of numerous cases. The whole 
doctrine is not without anomalies. If the lest is the returns obtained from 
llie family investments, how far are those rnioluments the result of the 
science the siwcialising in education at the expense of the family funds — 
aiui lio'.v far arc they the rewards of the learner’s brains and industry and 
good fortune Many a learned man makes nothing, and many a specialist 
gets on in his profession by pertinacity and mother wit. Again, if the 
specialised ediiealioii is deemed to bo the stock from which success- and 
iiiccine accrue, this is true of success .aid income to the end of the learner’s 
Ufe; yet it Is iinqiK'stioncd tlial the individual can sever from the family at 
will on the footing of bringing his acrumulations into hotchpot as part of 
(he family property and without capitalising future earnings or being under 
future liability as to what he may make thereafter («) 

259. Hindu Gains of Learning Act XXX of 1930. — ^The whole 
mnller has now boon .set al re.si ])y the Hindu Gains of Learning 
Act (XXX of 1930) which by S. 3 i.*nact.s “ Nolwiihslanding any 
custom, rule or interpretation of the Hindu Law. no gains of learn- 
ing .shttll be held not to be the exclusive and sciparate properly of 
Iht' acquirer merely by reason of (a) his learning having been, in 
whole or in part, imparted to him by any member, living or decea.sed. 
of his family, or with the aid of the joint funds of his family, or with 
the aid of the funds of any member Ihcreof, or (b) himself or his 
family having, while he was acquiring his learning, been maintained 
or supported, wholly or in part by the joint funds of the family, or 
liy the funds of any membei-s thereof.” Sect. 2 (c) defines learning 
as “ education, whether elementary, technical, scientific, special or 
general, and training of iwery kind which is usually intended to 
enable a person to pur.suo any trade, industry, profession or avoca- 
tion in life.” Bill lhi.s Act which came into force on the 25th July 
1930 does not afTecl “ (a) any terms or incidents of any transfer of 
propoi-ty made or effected before the commencement of the Act, 

(b) the validity, invalidity, effect or consequences of anything 
already sufTered or done before the commencement of this Act, 

(c) any right or liability created under a partition, or an agreement 
for a partition, of join! family property made before the commence- 
ment of this Act or (d) any remedy, or proceeding, in respect of 
such right or liability or to render invalid or in any way affect any- 

fJO Cofcnl Oiiuid V. Hiikam Chand. 2 ?5 c\v^J M4--40 M.L.J. 327-192X 

tail. 40 - 48 I A. 162-14 L.W. 4.1S - 1921 MIVN 17S--2P.LT 201. 

rc .15-19 ALJ 249 23 Bom. L.H. .■KM 
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thing done before the commencement of this Act in any proceeding 
pending in a Civil Court at such commeiicemcnt and any such 
remedy and any such proceeding as is herein rel'ev- .i t<> *nay be 
enforced, instituted or continued, as the ease may be, as if this Act 
had not been passed." Sect. 4. 

260. Property obtained on partition. — The shuie in tm- ani es- 
tral estate which a coparcener gets on partition with his co-sluu-ers 
is his separate properly as igainst the eoj'arceners Inmi ■vliom he 
.separates,'”^ though as ..g^ijnst his own male issue who are born 
alter partition or who weie bom befor..- but who do not get them 
.‘, 1 'lves separated from him the properly has still the character oL 
ancestral property in which they take an interest by bii-th."'' The 
ancestral character of the property as against the sous oi a co- 
parcener w’lio obtains it on partition doe.s not become* altered so as 
to make the property the coparceners sell-acquired property as 
against them simply because the coparcener sub'-i-qiieut to tlie paili- 
tion cleared out of his own self-acquisitions a mortgage which 
subsisted on the property at the time o( the pariition,' provided 
it has not then been foreclosed and the coparcener purcha,sed the 
property out of his own self-acquisilion.**.**^’ 

261. Property of the sole surviving coparcener -Cupurcenary 
property held by the sole survivmg coparcener is his absolute 
property which ho may dispose of by gift or will .so long as he has 
no son, grandson or great-grandson'-' except that, in tiie cast of a 
will by him, if subsequent to his making the will and prior to Ills 
death he adopts a son'"' or a son is born to him or to a doci'ased 
coparcener of his and is alive at the time of his death, the will be- 
comes inoperative in respect of the coparcenary property though if 
that son dies during the le.stator s lifetime the will lakes elTect as if 
no son was ever born.'*'' Besides, a will by a sole surviving co- 
parcener is inoperative on the birth of a posthumous son either to 
him or to a predeceased coparcener. But any alienation made 


U'j Bejai Bahadur v. Bhupivdar, 17 A. 
i-ili.-aa lA. 139 

(w) llari Baksh v. Bnbu, a Lah. 92-51 
I A 163-^29 L.W. 406—22 A L.J. 254—28 
CWN. 953-1924 M.W.N. 6S0-26 Bom. 
LK. 1108=47 M.L.J. 938=1924 P.C. 126; 
Adurmoni v. Chauidhry, 3 C. 1 ; Chat- 
(lubAooj V. Dharamsi, 9 B. 438 ; Lai 
Bahadur v Kauhaia Lai, 29 A. 244=34 
I.A. 65=4 A.L.J. 227-9 Bom. L.R. 597 .- 
C.W.N. 417-17 M.LJ. 228. 

Visalatchi v. Annasamy, 5 M.H.C. 
^ 1!>0 ; Krishnaawarni v. Rajogopala, 

18 M. 73-4 M.L.J. 212. 


(y) Bnlwniil sinr/li v. Rum Kis/nir., 20 
A. 267 - 2.-. I A 54- 2 CWN 273 

r) Natiahilchmeu v Naflarajc 6 MIA. 
309. 

m) Venkalauariniaan v Suhhiiwmnl, 

39 M. 107- 13 f A 20- 3 L W 177 1915 

P.C. 37- M ALJ 178- 18 Bom L R 372 
;20 CWN 234 20 MLJ 851 <19161 1 

M.W.N. 97 

(b) Biidi V Vtinknlaswami, .38 M. 369 
21 I.C 73 I'Jl'l MWN. 779-25 M.LJ. 
363. 

(e) Mivakshi v. Viramui, 8 M. 89 ; 
Uanmant v. Bhimacharya. 12 B. 105. 
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by him either by way of sale or mortgage will bo binding upon new 
entrants into the family either by birth or adoption, and any debt 
incurred by him while he was the sole surviving coparcener for 
purposes recognised by Hindu Law as proper is binding upon such 
subsequent entrants into the family, whether they are in the posi- 
tion of descendants or col laterals. 


262. Father’s self-acquisitions. — The question whether the 
son takes an interest by birth in the self-acquisitions of his father 
has been answered in the negative by the Madras High Court<“> 
overruling an earlier decision taking the contrary vicw.‘^' The 
observations of the Privy Council in Sartaj Kiiurts case'*'* that the 
property in the paternal or ancesti’al estate acquired by birth under 
the Mitakshara law is so vvmnected with the right to partition that 
it does not exist when* there is no right to it really answers the 
queiilion in favour of the later view taken by the Madras High Court, 
since according to the ancient texts a son cannot c(uestion his father's 
acts or claim partition in respect of the latter’s self-acquired 
property.''*' 


26.3. Presiiitiptioti.« in respect of joint family and self-acquired 
property- -Where a certain property is claimed b^ a coparcener 
as bis own self -acquired pro)Xiity and the other roparcener.? of his 
family claim it as the joint family property the qut'slion arises as 
to the burden of proof in respect of iheso rival allegations. The 
Joint family is the normal condition of Hindu Society and every 
such family is ordinarily joint not only in estate, but in food and 
worship. Hence a Hindu family must bo presumed to remain loint 
and the burden of proving separation is upon Ihi* person alleging 
it.'*’ But where it is shown .that the properlv in ques- 
tion has been posse.s.sed by one of the lines of a family 
hn- several generations, there is a presumption that that 
line has become separated from the other lines which 
subsequently lay claim to the properlv. But there is 
no pre.sumption that because a family is joint, it posso.sscs any 


(Cl) Ramanathan v. S.RMMC.M Finn, 
10.17 M. aw-doa?) 1 ML.J. 10. 4.'; lw 
10 -1937 MW.N. 78. 

(p) VaiTovan Chpliiar v Srinin.isn- 
chanar, 41 M 499-1.1 L.W 475-1921 M 
108 -40 MLJ 481^:1921 M.W N 290 
(F.B.) 

(/I Nana Tawlter v Ramnchandra 
Tawker, 32 M. 377-2 I.C. 519 

Co) Sorlaj Kuari v. Deoraj Kunri, IS 
I.A. 51-10 A. 272 (P.C.). 

(li) Mil. 1. 5. 9. 10. 11 ; SmTiti Clinn- 
drika. vili — 22 to 28. 

(i) Rankunada v. Brozo, I M 69—3 I.A. 


15" Doit Jlnrain Szrear v Teen Covrcc 
Niindev. IWR 3L6 ; Nedktslo v Bcer- 
i, Hinder, 12 MIA. .12:1, Ml. Cheelhn v 
Rabuo Miiien Lull. 11 MIA. .109; Nara- 
tiiiHlif V Vontinmtt, 9 MIA 00. Naqeshnr 
liakih Sinqh v Ganesha, 42 A. 308-47 
I A .17-13 LW. 622 -18 A L J. 532-22 
L'ltu-Ln. 596-38 ML.J. 521- 1920 P.C. 
16 

(j) Yellappa Ramappa v Tippanna, .1:1 
B 213-16 I A 13-20 LW 231-33 CW.N. 
2.18 .16 M.LJ. 287 1929 A.L J. 4 -31 
ncmL.R. 249 -1929 P.C. 8. 
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joint property. Where a Hindu family was shown to have been 
once joint, the presumption is that it continues to be joint even 
afterwards, and hence where property is shown to have bc( n once 
the property of the joint family, it must be presume^! to continue 
joint till the contrary is shown, Whore however it is shown 
that a partition has already taken place the burden of showing 
that a certain family property continues to be hold in coparcenary 
is upon the person alleging it.^™) But if a suit for partition i.s 
shown to have been dismissed as one for partial parlition, there is 
a presumption that the family is still joint. But proof of separa- 
tion in respect of some of the members of a coparcenary does not 
give rise to any presumption for or against the joint status of the 
others and the onus is upon the plaintiff to make good his allega- 
tion.^"' The mere fact that each of the members has some sma'l 
transactions of his own does not .show that they were separate.^**' 
Mere ce.s.ser in commensality, though a piece of evidence, is not 
conclusive on the question of there having been a partition . ***' 
Tn deciding the question whether property purcha.sed by a mem- 
ber of a joint family in his own name is joint family property or 
the .separate prop<'rty of that member, the criterion i.o to consider 
from what source the purchase money wa.s paid, whether it came 
from the joint family chest or from the .separate funds of the mem- 
ber purchasing it. Tlic fact that there* are receipts in the name 
of lh(* purchasing member in re.spect of that property i.s not in itself 
inconsi.oteiit with the notion of its bi'ing joint properiy,^*' and the 
presumption in the absence of evidence to the contrary is that it 
was purchased with joint family funds and it was therefore the 
joint family properly. The presumption of Hindu law is that 


ffc) Rnm Kishnn v. Tiinda Mai, 33 A. 
677-10 TC !51.3-8 A T, J 723; Rai Sfiadi 
lal V. r.RT natiadiir, .3.1 Rom. LR. 308 
103.3 AT.J .339 37 OWN 120 64 ML.J. 
298 1933 MWN. 171 -.37 T..W. 480-1933 

PC S.*; : Dwarakapraaad v. Jamnadas. 13 
Rom. L.R. 1.33 9 I C 948; Dhara v. 
Bharat. 19.36 A. 613-1936 ALJ .323-1936 
A W R. 377 : Mrs. Johnstone v. Gopal, 12 
L !;46- 32 P.I. R. 840 _ 1931 T, 419 

(l) Shiv Golam Sinq v. Baran Sinq. 10 
W. R. 198 : Neelkisia v. Brerchunder 12 
MI.A. 523; Ml Cheelha v Bahao Mihen 
Lnll. 11 M I A 369 ; Shnshee Moliwn v. 
Aukhil aiunder, 25 W.R. 2.32; Inder 
Coomnr v. Doolal Chiivder. 18 W R- 258 ; 
PtU Koer v Mahadeo. 21 I A. 1.34-22 C. 
85. 

(m) Vinaynk v. Dnlfo, 25 B. 367-Z 
Pom.T.,.R. 1134. 

in) Bazari Lal v. Ram Lai, 47 A. 746 
-.1925 A. 813-23 A.L.J. 621. 


fo) Palani Ammal v Mnlhuvenkafa- 
chela, 52 I.A 83-18 M *251-21 T.W 139 
- 18 M.L J 83 6 P L T. 133 1925 M W.N. 
330-27 Bom. LR. 735 -23 A.L J 716_-29 
CM'.N. 816 -.1925 P.C 19; Sei* S.s 362 
r.nd 271 

(p) Raj Kishore v. Madan Gopal, 13 
Lah 191 1932 T,. 636. 

(ql Ranpanatha v Baraynnasamt, .31 
M. 482 ; Naqpshar v. Ganesha. 47 I A 57 
—42 A. 368 -13 L W. 622-18 ALJ. .5.32-22 
Bom.L.R .596-.38 ML.J. .*>21 -1920 PC. 
46. 

(r) BocIJi Sinp Doodhooria v Ganesh- 
chwndcr. 19 W.B 3.56 PC.; Dhnrm Das 
V. Ml. Shama Soondri 3 M I A 229. 

(*) Dhvrm Das v. Ml. Shnma Soondri. 
3 M.IA 229 

(t) Ramnlakshmamma v Addanki 
Ramanna, 13 I A 147—9 M. 482 ; Bisses- 
sur Lnll Sahoo v Luehmessar Singh. 6 
I.A. 233. 
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an acquisition made in the name of an individual son of a joint 
family was moflt by the bead of the family and as part of the 
family estate.'"' But before the property in the possession of 
any one coparcener can be presumed to be joint family property, 
it is necessary to establi'^h the existence of a nucleus of joint pro- 
perty/’’' a nucleus out of which the properly in the hands of the 
coparcener may be fairly said to have grown. But if the nucleus 
proved is not sufficient fo help the acquisition, the acquisition can- 
not be said to be joint property.*"^' Where such nucleus is admit- 
ted or proved in the case of a member claiming certain properties 
as his self-acquired properties, the onus is upon him to prove that 
they are his self-acquisitions and this presumption is not rebutted 
merely by showing that they were purchased in his name and there 
are also receipts standing in his name.^w' But if the other mem- 
bers also liave acquired properties in their owr names and dealt 
with them as their own properties allowing him to appear to be 
absolutely entitled to the properties in his own name then the 
burden bc'comes shifted and the onus of establishing that the pro- 
perties are the joint family properties is on those who allege 
The whoh' position has been clearly and correctly summarised in 
the judgment of Beaumont C.J. in the :v.*enl laso of Bnhvbhai 
V as follows 

“The law, 1 think, is clearly established that from the existence of a 
joint family, it is not to be presumed that there is any joint family property. 
There is no pre.siJmp(ion that properly which belongs to a member of u 


(h) ntt. Ananda Konnwnr v. Khedoo 
Lit, 14 MI.A. 412; Parvatamma v. S«b- 
bnW/o. 55 M. 202 - 34 L.W. 704-ial2 M. 
144. 

(r) RffTii Kishan v. Tunda Mat, 8 
A.I.J. 723 -33 A. fi77_-10 I C. S43 ; Hojaw- 
Oflm V. Rajangam, 46 M. 373- SO I A. 
134-16 LAV 615-21 ALJ 460-27 C.W.N. 
561 - 44 M.L.I. 74:i - 1922 PC 266; 
Asbvlosb V. Tarapada, 58 CLJ. 372 - 
1934 C. 308 ; Siparath Dtiohi v. Ghnrki, 
S3 A. 603.-1U31 AL.I 332-1931 A. 313; 
Kimalakant v. Madhavji, 59 B !i73=.37 
BoinXR. 405-1935 B. .343. 

(w) Ramiah v. Uahalakshmamma 35 

L. V'. 30-136 I.C. 205 ; Vadnmalai v. Sub- 
romanio. 1923 M. 262-16 L.W. 936- 1923 

M. WN. 57; Dwarkapmaod v Jnmnadttit 
13 Boin.L.R. 133=9 IC. 948 ; Deno Nath 
V. Hurry Narain, 12 Bom. L.R. 319 : 
Kanshi v. Shankar, 1928 L 307; Tottern- 
pvdt V. Seshamma, 27 M. 228 ; Sandnnam 
V. Somasiindaram, (1937) 1 M.LJ. 364; 
Sher Mohamad v. Ramratan, 1938 Nag. 
87 ; Suraj Kvmar v. Chandra, 4 A.W.R. 
699-1935 A. 67; Hari Singh v. Gurbafesh. 
32 P.L.R 450 -1931 L. 593; Mnlak Chaiul 


I V. Hira Lai. 1935 Oiidh W.N 1005 1935 
Oudh 510; Haraoovrl v A.’.hufoxli. 1937 
C. 418 --65 CLJ. 27 

(x) Sankaranaraynnn v Tangaratna, 
1930 M. 662 ; Gonrooelitirn v Gntuck- 
mtmpy, Falton, 165, 181 ; Venkatara- 

Mci/ya V. Seshamma. 1937 M.W.N. 309— 
45 L.W. 422=I.X.R. 1937 M. 1012.T-1937 M. 
.'1.38 ; Vythianatha v VflrflfJarnJfl. 1938 
MWN. 1.38. 

(w) Rajangam v. Rajangam. 50 I.A. 
134- 46 M. 373=16 L.W. 615=21 AL.J. 
4C0-.27 C.W.N. 561-44 M.LJ. 745=1922 
r C. 266 ; Anandrao Gunpuirao v. Vasan~ 
iiao, 11 CW.N. 178; Dhnrm Das v. Mt. 
Shama Soondri, 3 MI.A. 229; Kunja 
XielMry v. Nemai Chand. 2 I C .526 ; 
Vmrith Nath v. Gowre<inath. 13 M.I A. 
54? ; Rampershad v. Sheockurn, 10 M.I. A. 
490. 

(s) Tanumala v. Boocltia, 13 M.l.A. 
3,33 ; Dhnrm Das v. Mt. Shama Soondri, 
3 M.I.A. 229 ; Prankishen v. Mothoora- 
mohvn. 10 M.I.A. 403. 

(a) 1937 B. 446-39 Bom LR 846- 
T.L.R. 1937 B. 708. 
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joint family is joint family property The- plctinluT in isetlnig out to prove 
that property " B ” is joint family property niasl in the tirst instance dis- 
charge the burden of provint; that fact. But it i.s also cslablishe 1 that if 
there is a joint family, which passesscs .1 nucleus ol joint family pi ipcrty, 
then property acquired by a member of that family is pr sumod to be 
joint family property. But the question arlsc.s what is lucaiil by a nucleus. 
In my opinion the nucleus of joint family propeily n*-' ■ ■ss.nv to ({he rise to 
the presumption must be family property from whi< . ilic purchase inoney 
for the property in suit might have been derived wliolly. nr, at any rate, 
in considerable part ... It would. 1 think, be unfortunate if he Com I 
was bound to presume that somethin}' had occurred, which on the evidence 
could not possibly have occurred, and if it be* shown lli.il the only joint 
family property existing at the date of the ac((uisition of the property in suit 
was of such a nature that it could not possibly have Ix'cn the means ol 
aeiiuiring the property in suit, then in my opinion the pir .urnpiion that the 
property in suit is joint family prnpci ly docs not arise 

Again if the property wa.s admitted to be originally the self- 
acquisition of a coparcener but it was stated to htive been thrown 
into the common stock, tlie onus of proving it is heavily on the 
party asserting i1 . The presumpiitn that property in the name of 
a coparcener is joint family piopcrly is inajjplicable where it stands 
in the name of a non-coparcener, such un a female member of a 
joint family or a son-in-law of the family . "■> Bui where it is 
shown that a Hindu has purchased property in the naine of liis 
wife, the same, when unexplained by other proved or admitted 
facts, is to be regarded as a benami transaclion bv which the bene- 
ficial interest in the property is in the husband, although tlic os- 
tensible litle is in the wife, and Ihe rule in England that such a 
Xnirchase is to Vie a.ssunu'd to be for the advancement of the wife 
does not apply in India. Ti'is rule applies equally to a mis- 
tress, though circumstances may exist to rebut this presumption 
in favour of the benami nature of the transaclion. But where 
there is nothing to show whence the purchase money came, the 
purchase in the name of a woiruin doe.s not raise the presumption 
that it was made benami for the husband and the property will he 
held to belong to the woman absolutely since there is nothing to 
prevent Hindu women from purchasing or holding property in their 
own ri^t.f^> 


(b) Bhuban v. Kumud, 1924 C. 487r-SR 
C.W.N. 131 : Bnijna/fc v. Bfsbon, 43 A. 
711=1921 A. 185=19 A.LJ. 787. Nara- 
yana v. Krishna. 8 M. 214 ; Protap v. 
Sarat. 1921 C 101- 25 C.W.N. .544. 

(c) Dossee Monve v. Ram Chand, 7 
W R. 249. 

(d) Lakshtniah v. Kothandarama, 48 M. 
605- 52 I. A. 286' 23 L.W. 138=23 A.LJ. 
662 -49 M.L.J. 109 -27 Bom.L.R. 1076=29 
CW.N. 1013=1925 M.WN. 717-1925 P.C. 
181 : But see Sitamma v. Sltapatt, 46 


(e) Bilas Knnwar v. Desraj. 37 A. 557 
-42 I.A. 202-2 L.W. 830-13 A.LJ. 991= 
17 Bom. LR. 1006=19 C.W.N. 1207-- 
29 M.L.J. 335-1915 MWN. 757 1915 
P.C. 96 

(/) Durga Prosad v Prankrishna, ,‘]9 
r.C. 530; Diwan Ran v Indarpal. 26 C. 
871=26 I.A. 226- 4 C.W.N. 1=2 Bom. L. 
K. 1; Gntipnf v. Secretary of Smte, 45 B. 
1106=1921 B. 138 -23 Bom. L.R. 492; 
PfTvmalhal v. CMnnappayyan, 1933 M. 
WJf. 474. 
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There is no presumption in Hindu Law that a business carried 
on by a member of a joint family is joint family business ; nor is 
there a presumption that a business carried on by him in partner- 
ship with a stranger is joint family business. 

264. Bights of coparceners. — ^The following are the rights of 
each coparcener : — (1) Right by birth, (2) Right by survivorship, 
(3) Right to partition, (4) Right to joint possession and enjoyment, 
(5) Right to restrain unauthorised acts, (6) Right of alienation, 
(7) Right to accounts, and (8) Right to make seK-acquisition. 

265. Right by birth.— Every coparcener gets an interest by 
birth in the coparcenary property. 

266. Bight of survivorship. — ^The system of a joint family 

with its incident of succession by sturvivorship is a peculiarity of 
the Hindu Law. In such a family no member has any definite 
share and his death or somehow ceasing to be a member of the 
family causes no change in the joint status of the family. 
Where a coparcener dies without male issue his interest in the 
joint family property passes to the other coparceners by survivor- 
ship and not by succession to his own heirs. Even where a co- 
parcener becomes afflicted with lunacy subsequent to his birth, 
he does not lose his status as a coparcener which he has acquired 
by his birth, and although his lunacy may under the Hindu Law 
disqualify him from asking a share in a partition in his family, 
yet where all the other coparceners die and he becomes the sole 
siurviving member of the coparcenary, ho takes the whole joint 
family property by survivorship*''^ and becomes a fresh stock of 
descent to the exclusion of the daughter of the last predeceased 
coparcener. The beneficial interest of each coparcener is liable 
to fluctuation, increasing by the death of another copar- 
cener and decreasing by the birth of a new coparcener. 
But this right of a surviving coparcener to take by sur- 
vivordiip the interest of a deceased coparcener is defeat- 
ed : (1) where the deceased coparcener’s interest had vest- 
ed in the Official Assignee on his insolvency : (2) where the 


( 0 ) iranilal v. Nutbehari, 38 C.W.N. 
861; Krishna Ktimar v. Copal, 1934 Oudh 
475; Mulchand Hemraj v. Jairamdas, 37 
Bom. L.R. 288=1935 B. 287. 

(fc) Mltak, i, 1-27, 28 

(1) Sadananda v. BaUeuntha, 1921 Fat. 
298- 2 P.I,.T. 299. 

(j) Katama NatehUrr v. Raja of SMva- 
gunga, 9 M.I.A. 539. 

(k) Vitbaldos v. Vodilal, 1936 B. 191 
=38 Bom. LJt. 257; Mt. DUraj v. AUehes- 


war, 13 P. 712=1934 P. 373; Muthusami 
V. Meenammal, 43 M. 464=1920 M. 652= 
58 M.Z..J. 291=1920 M.W.N. 253. 

(l) Moot Chand v. Chahta. 1937 A.LJ. 
631 (F.B.), a case of leprosy of the last 
survlvlne coparcener. 

(m) Nuntut v. Chideraboyina, 26 M. 
214; Lakshmanan v. Srinivasa, 44 M.L.W. 
657=1937 M. 131=71 M.li.J. 707: Kttktr- 
chond V. Hurrufcchand, 7 B. 438; Nara- 
vana v. Sankar, S3 M. 1=30 M.L.W. 751. 
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said interest had been attached during the deceased coparcener’s 
lifetime in execution of a decree against him : i") (3) where the 

deceased coparcener has transferred his interest for consideration 
without the consent of the other coparceners in Madras, Bom- 
bay and the Central Provinces, and with the consent of the 
other coparceners or for family necessity in Bengal and United Pro- 
vinces,<’’> Oudh,<"* the Punjab*^* and Bihar ai^d Orissa ; (4) 
where he has become a convert to an alien faith and f5) by his 
contracting a marriage under the Special Marriage Amendment 
Act. 1923. 

267. Right to partition — Except in Bombay and in the Pun- 
jab where a son cannot claim partition without the consent of his 
father when the father is joint with his own father or brothers,'®^ 
every coparcener is entitled to have a partition of his own share 
in the coparcenary property though, when a suit is brought for par- 
tition on behalf of a coparcener who is a minor, the Court may 
refuse to decree the suit if it thinks that the partition is not likely 
to be for the minor’s benefit.'"'’ This indefeasible right of each 
coparcener to demand partition is not affected by a deed executed 
by his father on the footing of there being no joint family or joint 
family property.'*’ But a coparcener cannot enforce his right to 
partition when it has been barred by ouster and adverse possession 
by the other coparceners'*^’ or when ho has entered the holy 
order or is suffering from a disability which disqualifies a per- 
son for inheritance . 

268. Joint possession and enjoyment. — There is community 
of interest and unity of possession between all the members of the 
joint family,'’” and every coparcener is entitled to joint possession 


(n) Oeendi/al v. Jugdeev Naraln, 4 IJl. 
247=3 C. 198. 

(o) Vitla Buttm v. Yamenamma, 8 M. 

H. C.R. 6; Aiyyagari v. Aiyyagari, 25 M. 
690; Sura} Bunsi Koer v. Sheo Persad, 6 

I. A. 88=5 C. 148. 

(p) Fakirapa v. Chanapa, 10 Bom. H.C. 
It. 162; Pandu v. Goma, 43 B. 472=21 Bom. 
L.B. 213=50 l.C. 765; Pandurang v. Bhag- 
wandaa, 44 B. 341=55 l.C. 544=22 Bom. 
Lit. 120. 

(q) Sized Kaaam v. Jorawar Singh, 49 
I A. 358=50 C. 84=16 L.W. 223=1922 PjC. 
353=43 M.L.J. 676=25 Bom. L.R. 1=21 A.I.. 

J. 57=27 C.W.N. 179. 

(r) Madho Parshad v. Mehrtmn Sing, 17 
I.A. 194=18 C. 157; Balgobind Dof v. Kara- 
in Lai, 20 I.A. 116-15 A. 339. 

(s) Madho Parshad v. Mehrban Sing, 17 
I.A. 194=18 C. 157. 


(f) Piore V. Ram. 11 l.C. 443. 

Ui) Amardyal v. Bar Pershad, 5 P.L.J. 
605=58 l.C. 72 = 1 PL.T. 511. 

(») Apajl V. Bamchandra, 16 B. 29; 
Bhupal V. Tavanappa, 46 B. 435=1922 B. 
292=23 Bom. L.R. 1236, Gahni Ram v. M(. 
Hardevi, 89 l.C. 176=1926 L. 85. 

,u>) Bholanath v. Ghasi Ram. 29 A. 373: 
Oamoodur v. Senabutty, 8 C. 537; Thon- 
gam v. Suppa, 12 M. 401 ; See S. 335. 

(z) Mukund v. Balkishna, 52 B. 8=1927 
P.C 224=54 I A. 413=29 Bom. L.R. 1496= 
32 C.W.N. 203=27 L.W. 198=53 M.L.J. 468 
=1927 MW.N. 732. 

(IZ) Sec S. 343. 

(z) See S. 411. 

(a) See Ss. 343 and 406 to 413 
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gunga, 9 M.I.A. 543. 
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and enjoyment of the coparcenary property and to be maintained 
with wife and children out of the common fund in the family 
dwelling house. Thus a coparcener who is excluded by the other 
members is entitled to a decree for joint possession (c) and is not 
under a necessity to bring a suit for partition ; but a svdt for 
a perpetual injunction to the effect that the defendants should 
allow the plaintiff to retain joint possession is not maintain- 
able.'®’ According to the true notion of an undivided family, 
no individual member thereof, while it remains undivided, can 
predicate of the joint and undivided property, that he, that parti- 
cular member, has a certain share. The proceeds of the undivided 
property must be brought to the common chest or purse and there 
dealt with according to the modes of enjoyment by the members, 
and no individual member can go to the place of receipt of rent 
and claim to take from the receiver of the rents, a certain definite 
share. The duties which a coparcener is to perform and the 
profits which he is to receive are to be regulated by the discretion 
of the head of the family, and a member is not liable to his co- 
parceners simply because larger expenses have been incurred on 
his account by reason of his having a larger family or more 
daughters to be married at the family expense than others. 
Though no coparcener is entitled to lake posses.slon of any por- 
tion of the joint property or income to the exclusion of the 
others,^'” there is nothing to prevent one member from being in 
possession of a portion of the joint property so long as it does not 
amount to a dispossession of the other members and is consistent 
with the continuance of their joint ownership and possession. 
Again even where there is no partition by mutual agreement bet- 
ween the members of a joint family, they may remain, for pur- 
poses of convenience, in occupation of separate portions of the 
family property, and till a new arrangement is come to between them 
each member remains in exclusive possession and enjoyment of a 
portion of the joint property. So also one coparcener can be 
the tenant in his individual capacity of the joint family as such 
under an agreement express or implied**'’ or can be the mortgagee 
of the whole coparcenery interest.**’ Besides, if in a case of 


(c) NaranbHai v. Ranchod, 26 B. 141 
3 Bom. L.R. 598. 

(d) Ibid. But see Radhakanta v. Mano- 
viohinee. 60 C. 292-1933 C. 397. 

(e) Atma Ram v. Godhu Ram, 14 L. 
306-34 P.L.R. 5=1933 L. 712. 

(/) Appovler v. Rama Subba Aiyan, 11 
M.I.A. 75; Ganpat v. Annaji 23 B. 144. 

(g)Kameswara Saitri v. VeeraeharVa, 34 
M. 422-1910 M.W.N. 649=20 M.L.J. 855= 


SIC. 195; Abhaychandra v. Pyari, 5 Beng. 
L.R 347 (P.B.). 

(h) Ramchandra v. Damodhardos, 20 
B. 467. 

It) Lachmesvoar v. Manoioar, 19 I.A. 48 
19 C. 253 (PC.). 

(j) Sheoperaad v. Leela Singh, 12 Beng. 
IR. 188. 

ifc).AIIad{nee v. Sreenath, 20 W.R. 258. 
(1) Thlllai V. Ramanatha, 20 M. 295. 
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shareholders, holding lands in common, it should be found that 
one shareholder is in the act of cultivating a portion of the la nds 
which is not being actually used by another, it would scarcely be 
consistent with the rules of justice, equity and good conscience 
to restrain him from proceeding with his work or lo allow another 
shareholder to appropriate to himself the frui‘, of the former’s 
labour or capital. But one coparcener has no right to deal with 
it in any way that alters its character^"' or places it in his exclusive 
possession so as to prevent the joint enjoyment of others. Nor 
can a coparcener erecting a building at his own cost on the joint 
homestead of the family claim, as a matter of course, compensation 
for the building, since it is unjust lo permit one co-tenant at his 
pleasure to charge another co-tenant with improvements he may 
not have desired . But the mere erection of a building by a 
coparcener on the joint land does not amount to an ouster of, or 
adverse possession against, the other coparceners, ('i' But when 
he erects a building on a portion of such land for his own exclu- 
.sivo enjoyment and so as to injure the rights of the other copar- 
ceners, the others may be given a decree to have the building 
pulled down,f*’^ even where the portion occupied by the building 
is not in excess of that which on partition would fall to the share 
of the coparcener who has erected it. “The law provides a legi- 
timate means by which any co-sharer maj’ obtain partition. The 
law does not favour one co-sharer, adversely to the other co- 
.sharers, making a partition in his own favour, and selecting the 
portion of the land he likes by erecting a building upon it”^*^ 
though in proper cases, the Court, in the exercise of its discretion, 
can order compensation to the other coparceners, instead of the 
demolition of the building. 

269. Right to restrain improper acts. — A coparcener who 
does any act which is either illegal or improper and prejudicial to 
the joint interests or enjoyment can be restrained from such act 
by an injunction at the instance of the other coparceners. In 
suits for an injunction as between members of a coparcenary with 


p.c. 

(n) Sheopertad v. Leela Sing, 12 Beng. 
T.R. 188. 

(o) Stalkarit v. Copal. 12 Beng. L.R. 197. 

(p) .Nanilal v. Nutbehari. 38 C.W.N. 
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See also Ganpaf v. Annajt, 23 B. 144; 
SosHt V. Gonpah. 29 C. 500 on the question 
of Injunction restraining one coparcener 
from preventing another from Joint en- 
joyment of the common property. 

(h) Rttvji V. Gangadhar, 4 B. 29; Vitho- 
ba V. Hariba, 6 Bom. H.C.B. 54: Sheo- 
persad v. Leela. 12 Beng. L.R. 188; Gopee 
Kislien v. Memehunder, 13 W.R. 312, 
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reference to joint family property, the exercise of the Court’s 
jurisdiction is limited to acts of waste, illegitimate use of the 
family property or acts amounting to ouster. A suit against 
one coparcener in respect of an unauthorised act of his must be 
one by or on behalf of all the other coparceners, and one coparcener 
alone in his individual capacity cannot maintain such a suit.^"*' 
But where a decision has been given against the family in a suit 
represented by the manager, it is open to any member of the 
family affectd by the decision to appeal against it, even though 
the manager of the family keeps quiet. 

270. Right to impeach alienation. — A member of a copar- 
cenary is entitled to impeach an unauthorised alienation made by 
any other member, be he the manager, father or an ordinary co- 
parcener, if the coparcener impeaching the alienation was at the 
time of the alienation already bom or in his mother’s womb.^"’ 
Besides, a coparcener born subsequent to an unauthorised aliena- 
tion by another copai’cener, like the father, has a right to avoid 
the alienation if made at a time when other members of the co- 
parcenary not parties to the deed were alive. But this docs not 
mean that he has a fresh start for purposes of limitation from the 
time of his birth. When an alienation is made which is not 
justified by necessity a cause of action arises in favour of other 
coparceners to have it set aside and recover possession from the 
alienee, but there is only one cause of action in favour of these 
members and no successive causes of action can arise as new mem- 
bers are born year after year.^*^ The mere fact that all the 
others have joined in the alienation does not make the alienation 
binding upon the coparcener who has not joined in it. No doubt 
a son cannot object to an alienation validly made by his father be- 
fore he was born or begotten, but if the alienation was made by 
a father without the consent of the sons then living and not for 
any binding purpose, it would not only be invalid against them, 
but also against any son bom before they had ratified the trans- 


(v) Aiumt V. Gopal. 19 B. 269; Ganvat 

V. Annaji, 2.1 B. 144; Jagemath v. Jal- 
nath. 27 A. 88-1 a.L.J. 488. 

fw) Dwnrakanath v. Tara, 17 C. 160. 
(r) Ambl v. Kelan, 46 M.L.W. 375-19.17 
M. 843-1937 M.W.N. 1001. 

ly) Sabapaihi v. Somammdaram, 16 M. 
76 ?. M.L.J. 244; Lachmi Narain v. 
Kifhan, 38 A. 126=33 I.C. 913-14 A.LJ. 
25; Girdharee Lai v. Kanto La'll, 1 I.A. 
.121- Khagmdranath v. Monmotho, 38 C. 

W. N. 90=19.14 C. 469, 


(2) SIta Ram v. Cheddi, 46 A. 882=1924 
A 798=22 A.Tj.J. 809; Ranodip v. Parmeih- 
tear. 47 A. 16.1-52 I.A. 69=21 L.W. 236= 
-23 A.L.J. 176=27 Bom. L.R. 175 -48 M.I,. 
J. 29=192.1 M.W.N. 262= 29 C.W.N. 666= 

1925 P.C. 33; Rom Deo v. Rom Rathi, 1935 
AI..J. 946-1935 A. 742; Vdayamufhier v. 
Shvnmugam, 41 M.L.W. 610=1935 M. 431. 

(o) Niranjan v. Soudamini, 53 C. 694— 

1926 C. 714=30 C.W.N. 511 (F.B.). 

(b) Konpo V. Thambaya, 1922 M. 452= 
1922 M W.N. 526=16 L.W. 981, 
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action and whore there had been no such ratification, a son 
born before or after the alienation, is entitled to impeach it on the 
ground that it is unauthorised by a suit instituted for the piurpose, 
and the fact that some of the sons who were alive at the date of 
the alienation had not brought a suit within the period of limitation 
for setting it aside does not operate as a bar to a suit, instituted at 
the instance of the others of such sons who were minors at the 
time and the after-born sons, to have the alienation set aside, if 
the suit is brought within three years after the attainment of 
majorty by such of those plaintiffs as were alive on the date of 
the alienation. But if the sons in existence (including existence 
in the mother’s womb) at the time of the father’s alienation 
subsequently die, and a son not conceived during their life-time 
is afterwards born, such an after-bom son is not entitled to ques- 
tion the alienation, since his right of action is one derived from 
those who were in existence at the time of the alienation and 
is lost to him when it is lost to them either by their death or by 
their allowing the period of limitation for challenging the alienation 
to expire. For the purpose of entitling an after-born son to 
impeach the alienation by his father, the son must be deemed to 
have been conceived at least 210 days before his birth, so that it 
must be held that any alienation made within 210 days before the 
birth of the son is impeachable by him on any of tlic grounds open 
to him under the Hindu Law. 

271. Bight to account. — See Manager’s liability lo account — 
S. 280. 

272. Right of alienation. — ^The Mitakshara denies to a 
coparcener, except when he is the sole owner, the power of 
disposal in respect of his undivided share and such a power is 
inconsistent with the strict theory of a joint and undivided 
family. But the equity of the purchaser or alienee from him 
induced a recognition of such a right in a coparcener in some of 
the Courts, and it is now the settled law in the provinces of 

(c) Re. Amirthalinga, 28 L.W. 634=1928 Sant, 13 Lah. 520=33 P L.R. 808=1032 Lob. 

M. 986=1928 M.W.N. 602 ; Bhup Kuar v. 605 ; Covind v Ram. 1937 Lah. 

Balbtr, 44 A. 190=1922 A. 342=10 AJ-J. 420. See also S. 315; Hamam v. Aziz, 
978; Mansingh v. Karan. 78 I.C. 260=1924 1938 l.a]i. 1. 

N. 200; Tulshiram v. Bobu, 33 A. 654=10 (e) Visweawara v. Surya Rao. 43 M-L. 

T C. 90S =8 A.L.J. 733 ; Dwarka v. Krishna, W 340=70 M.L.J. 360=59 M. 667=1936 M. 
2 Lah. 114-1921 L. 34; Jinwaraa v. IV N. 163=1936 M. 440; Mukand v. 
Gunwantrao. 1936 N. 34; Hurodoot v. Beer Wazirudin. 1933 L. 359; Pappu Reddi v. 
Narain, 11 W.R. 480; Chandramani v. Appaji. 1938 M. 224=1937 M.W.N. 1261. 

Jambeswara, 1931 M.W.N. 263=34 L.W, (/) Rama Rao v. VenJuita, 46 M.L.W. 

.598 -1931 M. 550. 309. 

‘d) Javoahir v. Udal Parkazh, 48 A. tg) Kanhat v Nawab, 62 I.C. 811=1921 
152 .53 lA. 36=24 A.L.J. 97=1926 M.W. Oudh. 171. 

N 197=50 M.L.J. 344=28 Bom. L.R. 851= (h) Sura} Bunsi Koer v. Sheo Proehod, 

30 C.W.N. 608=1926 P.C. 16; Jotoola ▼. 5 C. 158=6 lA. 88 (P.C.). 

34 
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Madras, Bombay, Berar, and the Central Provinces, that 
one of Severn! coparceners in a Hindu undivided Mitakshara family 
may, without the assent of his coparceners, sell, mortgage or other- 
wise alienate his share in the undivided family estate, moveable or 
immoveable, for valuable consideration. But under the 

Mitakshara law as administered in Bengal and the North Western 
Provinces, «") Oudh, Ihe Punjab, ‘ p> Behar, Orissa and the 
United Provinces, a coparcener cannot, without the consent of 
his other coparceners, mortgage or sell his undivided share on 
his own account and not for the benefit of the family, and where 
he does make such an alienation, the other coparceners are entitled 
to get back the property sold,*"* and the purchaser has no equity 
against them for the repayment of the purchase money. But 
in these Provinces the alienation by a member of a joint family is 
voidable only at the option of the other members and cannot 
be impeached by the alienor himself, and if the alienor be- 
comes, subsequent to the alienation, solely entitled to the entire 
property by right of survivorship owing to the death of his 
coparceners who were alive at the date of his alienation, he cannot 
avail himself of the right of the deceased coparceners to 
challenge his own alienation. **** BtU on the question of 
the coparcener’s power to make a gift or will in respect of his 
undivided share, there is no difference of opinion between the Courts 
and all of them hold that he cannot dispose of his undivided inter- 

»f) Viratvami v Ayyasvami. 1 M.H.C.R. Pat. LT. 377-1935 P. 349. 

471; Nani^ndtunoami v. Konagaraju, 42 H. (o) Bhagannah v. Chnnd!, 14 O.C. 295- 
154 -36 M.LJ. 242-1919 M.W.N. 139_9 11 I.C. 466: Madho Panlutd v. Mehrbnn 

r.W. 132-49 I.C. 666; Aiwagari v. Atyya- Sing. Ig C. 157. 17 I.A. 194 (P.C.). 
gon, 2S M. 690. (p) Piare v. RaTn, 11 I.C. 443! Ralla Rom 

(j) Vaaudev v. Venkatesh, 10 Bom. H.C. v Ahna Ram. 14 L .■»4=34 PLR 113- 
R. 139. Foklropa v. Chatiapa, 10 Bom. H. 1933 L. 343. 

C.R. 162 (F.B.) ; Pandu v. Coma. 43 B. 472 (q) Chandradeo v. Mata Prasad, 31 A. 

-11 Bom. L.R. 213==50 I.C. 765; Bhau v. 176-6 ALJ. I.C. 47 (F.B.); 

Bvdha, 50 B. 204—1926 B. 399—26 Bom. Jmaala Prasad v. Maharaja Protap. .17 I.C. 
LR. 765: Panduranq v. Bhagtoandas, 55 184; KoH Shankat v. Nawab Singh, 31 A. 

r.C. .544-44 B. 341rr22 Bom. L.R. 120; 507_-6 A.L.J. 762.-3 I.C. 909 ; Madho 

Gundayya v. Shrinivas, 38 Bom. L.R. 1095 Parshad v. llfebrban Sing, 18 C. 1!>7::^17 
-1937 B. 51. I.A. 194; Chasitey v. Ear Prasad, 1937 A. 

(ft) Sitaram v. Laxman, 8 N.L.R. 128= LJ. 90-=:1937 A. 99. 

17 I.C. 133. (r) Nabin Chandra v. Shona, 35 C.W.N. 

(l) Syed Kasam v. Joravsar Singh, 50 C. 279=1932 C. 25; 

84=49 I.A. 358=16 L.W. 223=43 M.L.J. 676 (rr) Puttoo Lai v. Raghubir, 9 Luck. 

=25 Bom. L.R. 1=21 A.L.J. 57=27 C-W 237=1933 Oudh. 535. This includes also 
N. 179=1922 P.C. 353: Seth Kisanlal v. the alienor’s share. 

Nflfbu, 16 N.L.R. 131=56 I.C. 44. (s) Mathura Prasad v. Raj Kumar. 1921 

(m) As to the quantum of the alienee's P- 447=2 P.L.T. 407 (F.B.) ; Bal Gobind v. 
interest. See Jintoarsa v. Gunwantruo, 1936 Rarain Lai, 15 A. 339= 20 I. A. 116. 

N. 34; Muthufeumani v. Stvanarayana, 56 (t) Kharag Narayan v. Jankt, 16 Pat. 

M. 534=1933 M.W.N. 199=64 M.LJr. 66= 230=1937 P. 546. 

37 L.W. 19=1933 M. 158. («) Madan Lai v. CMddtt, 53 A. 21= 

(n) Bal Gobind v. Karain Lai, 15 A. 1930 A. 852=1930 A.LJ. 1528. 

339=20 I.A. 116: Mohlndra v. Sitaram, 16 (o) Bharat v. Jeobodh. 1834 AXJ. 583= 

1934 A. 891. 
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est by gift f*®) or will, though the consent of the other copar- 
ceners will validate it. A fortiori a will of family property 
made by all the coparceners will be valid, the principle being 
that when they so join together, they have the entire* ownership 
of the property as in the case of an individual absolute o^vner who 
can make a valid will. All the High Coui '■ are also agreed 
that the undivided interest of a coparcener can be taken in execu- 
tion under a judgment against him at the juit of his personal 
creditor provided the interest is attached during his lifetime in 
execution of a decree. But an attachment of a coparcener’s 
undivided interest after his death will not avail the decree-holder 
and the Court-sale does not prevail as against the surviving 
coparceners, who, by his death, have obtained the deceased 
coparcener’s interest by survivorship. 

273. Renunciation of rights. — coparcener can renounce his 
interest in the joint family estate. Such a renunciation merely 
extinguishes his interest in that estate, but does not affect the status 
of the remaining members quoad the family property, and they 
continue to be coparceners as before, the only effect of the 
renunciation being to reduce the numbei* of persons to whom shares 
would be allotted if, and when, a division of the estate takes 
place. But a coparcener can renounce his interest only in 
favour of all the other coparceners and when he renounces in 
favour of only one of them, the renunciation enures for the 
benefit of all the others. 

274. Right to make self-acquisitions. — ^Every coparcener is 
entitled to acquire property of his own and keep it free from the 


(w) Bottala v. Piilicat, 27 M. 162 ; Kalu 
V. Banm. 19 B. 803: Faiz All v. Barkwir, 
1923 N. 334 See .-ilso Gundavj/a v. Shrlnl- 
was, 38 Bom. LR 1095 1937 B. 51 hold- 
ing th.-!! a gift by one of two coparceners 
of his Interest to the other is valid. 

(x) Ijttkshman v. Ramchanflra, 5 B. 48.= 
7 I. A. 181; Vttln v. Yenuinamnia. 8 M.H.C. 
R. 6: Lalta Prasad v. Sri Mahadeoji, 42 A. 
461t- 18 A.LJ. 503 - 58 l.C. 667; Hpri Lai 
V. Bni Mani. 29 B. 351=7 Bom. L.R. 255 ; 
Bhlkhabhai v. Purshottam. 50 B. 558 = 1926 
B. 378=28 Bom. L.R. 695: Lakshmlchand 
V. AnancH. 53 I. A. 123- =48 A. 313=24 A. 
L.J. 609---28 Bom. L.R. 910=51 M.L.J. 52 
=1926 M.W.N. 529=31 C.W.N. 101=1926 
P.C. 54: Subbarami v. Ramamma, 43 M. 
824=12 L.W. 249-59 l.C. 681=1920 M.W.N. 
529. 

(V) Venfcobn v. Ratiganavalei, 44 M.L.W. 
483=71 M.L.J. 454=1936 M. 967; Babu 


Singh v. Mt. Lol. 1933 A. 830; Tagore v. 
Tagore, 9 Beng. L.R. 377. 

(g) Lakshmi v. Mt. Anandl, 45 A. 245= 
1923 A. 109-21 A.LJ. 73. 

la) Deendyal v. Jugdeep Narain, 4 I. A. 
247=3 C. 198; Lakshman v. Ramchandra, 
7 I.A. 181 = 5 B. 48; See S. 289. 

(61 Sunii Buns! Koer v. Shea Proshad, 
6 LA. 88=5 C. 148; See S. 289. 

(c) Venkafapathi v. Venfcatannrasi'mha, 
44 M.L.W. 408=1936 P.C. 264-63 I.A. 397- 
38 Bom. LB. 1238=41 C.W.N. 7=17 PL.T. 
881=1936 A.L.J. 1039=71 M.L.J. 558. 

(dl Ka ram Singh v. Svrendar, 1931 L. 
289 (2); Shioaji v. Wasant, 33 B. 267=10 
Bom. L.R. 778-2 l.C. 249; Vasant v. 
Anavd, 6 Bom L.R. 925; Chandar v. 
Dampat, 16 A 369. But see Peddayya v. 
Ramalingam, 11 M. 406 upholding the 
validity of renunciation In favour of some 
only of the coparceners. 
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claims of his coparceners. Properly obtained by collateral suc- 
cession is the separate property of the person inheriting where it 
is not thrown into the common stock, In respect of such acquisi- 
tion, the coparcener has absolute powers of disposal including the 
power to dispose of it by gift or will. 

275. Manager.— So long as the members of a joint family 
remain undivided, the senior member of the family is entitled to 
manage the family properties, and the father, and in his absence, 
the next .seniormost male member of the family, is its manager 
provided he is not incapacitated from acting as such by illness or 
other sufficient cause. The father’s right to be the manager of 
the family is the survival of the patria potestas, and he is in all 
eases naturally, and in the case of minor sons necessarily, the 
manager of the joint family property.^**' In the absence of the 
father, or if he resigns, the management of the family property 
devolves upon the eldest male member of the family provided he 
is not wanting in the necessary capacity to manage it. Where 
the seniormo.st member is physically incompetent or has resigned 
his office even the junior member can be chosen as sUch manager, 

276. Position of Manager. — In a Hindu family the Karta or 
manager occupies a position superior to that of the other members 
in so far as he manages the family property or business or looks 
after the family interests on behalf of the other members. The 
managership of the joint family property comes to a person by 
birth and he does not owe his position as manager to the presumed 
consent of his coparceners. Though he is likened to a trustee or 
agent of the joint family, he is not under the same obligation to 
economise or to save as in the case of an agent or trustee, ft' Thus 
at the time of partition, the account must he settled not upon the 
footing that frugality and skill had been employed by the manager 
in his management of the joint esiate but upon the footing of what 

(e) Annamalai v. Svbramaniav, 29 I.. nothiiiR to sliow that the father Is In a 
W. 91—1929 PC I- -1928 M.W.N. 39^1929 ircmote country or that his whereabouts 
A.Tj.J. 9-:31 Bom. L R. 280—33 C.WN. 435 l.tre not known or that his return within 
— .56 M.L.J. 435—10 PL.T. 283. 'a rc.nsonablc time i.s out of question. 

(/) Fhulwavfi v Janeahar, 46 A. 575— (I) Mndit v. Ranqlal, 29 C. 797: Tara v. 

1924 A. 625-22 A.LJ. 521. Hari, 50 .' . 447 -1928 A. 251-26 A.L.J. 

(fir) Beer Pertah v. Rajender. 12 MT.A. 116; Krishna v. Kriahnaswami, 23 M. 597; 
1; Somasnndara v. Ganna, 28 M. 386: Ram Sinqh v. Sri Charan, 1938 A. 147= 
Balwant Singh v. Rani Kiahori. 23 I.A 54 1938 A.L.J. 12 : See Siddappa v. Llnqappa. 

-20 A. 267--2 C.WN. 273 P.C. 16 Mys. L.J. 32-42 Mys. H.C.R. 669 which 

(b) See page 267. foot-note (b). contains a discussion of this question. 

(h) Mudit V. Rangtal, 29 C. 797: See (J) Muhammad v. Radhe Ram. 22 A. 
also Siddappa v. Lingappa 16 Mys. L.J. 307: Perrozu v. Suhharayadu, 44 M. 656= 
32=42 Mys. H.C.R. 669 holding that a 48 LA. 280=3 P.L.T. 1-1921 M.W.N. 540 
temporary absence of the father is not =19 A.L.J. 621-18 Bom. L.R. 920— -41 
sufficient to clothe the son with the M.L.J. .13=26 C.W.N. 1-14 L.W. 270=1922 
powers of the manager where there Is P.C. 71. 
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has been actually spent and what in fact remains for division as 
between the members. Yet at the present day, when personal 
luxury has increased, and the change of manners has somewhat 
modified the relations of the members of a joint family, it is by 
..o means unusual that in the common Khatta book an account of 
Ihe separate expenditure of each member is openrfl and kept against 
him; and on a partition, oven in the abswjnce of iraud or exclusion, 
those accounts enter into the general account on which the final 
partition and allotment are made. A manager is in loco TparenHs 
to the other members of the family and his position wliich is unique 
is the result of both necessity and ancient privilege. His position 
is purely honorary, though in case of onerous services by the 
manager, he may he allowed by the family, under a special 
arrangement, to charge for the same. In this respect there is 
the widest possible difference between the position of the manager 
of a joint Hindu family and that of any other manager of the 
property held in common. The latter can receive a salary or can 
take out of the common business his fair share and that property 
when it comes into his hands, becomes his sole property and out 
of it he can buy other property which thereby becomes his own 
acquisition. But the manager of a Hindu joint family can do none 
of these things. If he receives any money from the family pro- 
perty it does not become his money (except when there is a special 
arrangement to that effect), but still remains the money of the 
joint family; and if he iist.s it for buying property, it does not be- 
come his property, but becomes the property of the joint family 
to which he belongs. 

277. Powers and duties of Manager. — ^The powers of a 
manager may be considered under (1) Possession and manage- 
ment, (2) Power to contract debts, (3) Liability to account, (4) 
Power of representation and (5) Power of alienation. 


278. Right to possession and management. — ^No coparcener 
being entitled to separate possession of the coparcenary estate, the 
actual possession and management thereof must vest in the 
manager. He is the protector of the household and can prevent, 
by obtaining an injunction, a riotous member thereof from enter- 
ing the family house without his permission to disturb its peace 
and tranquillity.^®^ Being entitled to the possession of the whole 
joint estate, he can eject a coparcener from his exclusive possession 


(fc) Tara Chand v. Reeb Ram, 3 M.H.C. 
R. 177: Jugmohnndas v. Mangaldas. 10 B, 
528; Damodardan v. Vttamram, 17 B. 271; 
See also Ss. 280 .ind 342. 

(I) Soorjeemoney v. Denobundoo, fl M. 
I.A. 526. 


(m) Krhthnasaml v. Rajngopaltt. 18 M. 
73 4 M.L.J. 212. 

(n) Pandii v. Jairam. 1936 N. 134=I.L.R. 
1936 N. 34 

(o) BKiukari v. Bhaskaram, 31 M 318 
18 M.L.J. 343. 
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of any portion of the estate, ‘p* except when he has been in exclu- 
sive possession thereof with the acquiescence or consent of all the 
members. Every member being entitled to reside in the family 
dwelling house, the manager is not entitled to eject him there- 
from, except when his conduct is riotous. 

279. His power over income. — ^The position of the manager 
1.0 not the same as that of an agent, <•' or even like that of a 
trustee, *'> for he is not under the same obligation to economise and 
to save as would be the case if he were a trustee or agent. It is 
now well settled that when accounts have to be taken with a view 
to a partition of joint family properties, the account which has to 
be taken of the entire property in the hands of the different mem- 
bers is mainly an enquiry into the existing assets. The head of 
the family cannot in general be called upon to defend the propriety 
of the past transactions of the family. He is not bound to 
•account for all sums in excess of what a frugal man would have 
expended, and is not even bound to keep accounts. Enjoying 
a pasition of superiority in the family, he has an absolute and 
exclusive control over the family income and expenditure, and, 
so long as ho manages the estate for the purposes of the family, he 
i'-! not under tho same obligation to economise or to save as would 
be the ca.se with a paid agent or trustee. A manager cannot be 
held liable for his negligence. and his discretion exorcised bona- 
fide cannot be too closely scrutinised. In the absence of proof 
of direct misappropriation, or fraudulent and improper conversion 
of the moneys to the personal use of the manager, he is liable to 
account for what ho received and not for what he ought to or 
might have received if the moneys have been properly dealt 
with. But if he has misappropriated the family funds or has 


(pi JalUdar Singh v. Ram Lai. 4 C. 7S3: 
BaMeo v. Sham Lai. 1 A 77; Badri Das 
V. Ralonlal. 1892 AWN 75. 

(q) Collector v Dehnath. 21 W.R. 222; 
Svrbessnr v. Gossain Doss, 1? W.R. 210- 
See .ilso S. 268 

(r) Dliarma Das v. Amulyadhan, 22 C. 
1119 

(o) See page 269. foot-note (o). 

(s) Muhammad v. Radhe Ram. 22 A. 
307; Annamalai v. Murugasa, 26 M. 544— 
30 I.A. 220=7 C.WN. 754-13 M.L.J. 287- 
5 Bom. L.R. 494. 

(t) Perrazu v. Subbarayadu, 44 M. 656— 
.3 P.L.T. 1=48 I A. 280=1921 M.W.N. 540 - 
19 A.L.J. 621=18 Bom. L.R. 920=41 M.LJ. 
33 = 26 C.W.N. 1-14 L.W. 270=1922 PC. 
71. 

(u1 Toto Chand v. Reeb Rom, 3 M.H.C. 
R. 177; Domodardo* v. Uttomrom, 17 B. 
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(o) Shookmoy v. Monoharri, 11 C. 684 
- 12 I A. 103 (P.C.l: Perrazu v Subba- 
rayadu. 44 M. 656 48 I A. 280=14 L.W. 
270 -1922 PC. 71-19 A.LJ 621-22 Bom. 

L. R. 920 --3 P.L.T. 1=1921 M.W.N. 540-26 
C.B N. 1-41 M.L.J. 33 (P.C.). 

(w) Toro Chand v. Herb Ram. 3 M.H.C. 
R. 177. 

(x) Ramnalh v. Goturam, 44 B. 179—54 
I.C. 115-21 Bom. L.R. 1179. 

(y) Raya v. Gopol, 11 I.C. 666. 

(z) Ratnam v. Govindorojnlu, 2 M. 339; 
Voifcuntom v. Avudioppa. 1936 M.W.N. 
809=1937 M. 127. 

(o) Perrazu v. Subboroyadu, 44 M. 656 
=48 I. A. 280=14 L.W. 270=1922 P.C. 71= 
19 A.L.J. 621=22 Bom. L.R. 920=3 P.L.T. 
1=1921 M.W.N. 540-26 C.W.N. 1=41 

M. L.J. 33 (P.C.). 
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spent them for other than joint family purposes, there is a liability 
upon him to make good the amounts to the other members. 
The manager has an absolute discretion in the matter of expendi- 
ture and if he lives expensively or manages the property recklessly 
or inefficiently the remedy of the other members is in a partition of 
the family property, and when accounts have to be taken with 
a view to such partition, the manager cannot in general be called 
upon to defend the propriety of his past transactions. See also 
Ss. 280 and 342. 

280. Manager’s liability to account. — In the absence of proof 
of direct misappropriation or fraudulent and improper conversion 
of the joint family moneys to the personal u.se of the manager, he 
is liable to account only for what he received and not for what he 
ought to ov might have received if the said moneys had been 
proRtably dealt with. The rules applicable 1o strict accounts 
between trustees and cestui que trust that exist in England do not 
apply to the relationship that exists between the manager and the 
other members of the joint family. The manager is not even 
boimd to keep accounts, and cannot be held liable for his negli- 
gence. A coparcener seeking partition is only entitled to an 
account from the manager of the joint family assets as they exist at 
the time ho demands partition, and he cannot call upon the 
manager to account for his past dealings or defend the propriety of 
his past transactions in respect of the family property unless it is 
established that he has fraudulenty misappropriated the family 
funds for his own personal use.’*> The right of a coparcener to de- 
mand an account from the manager, when it exists, is incident to 
the right to require partition, and this right has boon held not to be 
enforceable except upon a partition. Hence, though a coparcener 
has a joint interest in the joint family estate with the manager, he 


(b) Ahhay Chandra v. Pyari Mohan, 5 
Beng. L.R. 347. 

(c) Tara ChaHd v. Reeb Ram, 3 M.H.C. 
R. 177; Bhowani v. Juggemath, 13 C.W. 
N. 309-3 I.C. 241. 

(d) Shookmoy v. Monoharri, 11 C. 684.^, 
12 LA. 103 (P.C.) ; Parmeshwar v. Gobtnd, 
43 C. 459=20 C.W.N. 25=33 I.C. 190; 
Perrazn v. Subbarayadu. 44 M. 656=48 I. 
A. 280=14 L.W. 270=1922 P.C. 71=19 A. 
L.J. 621=22 Bom. L.R. 920=3 PX.T. 1= 
1921 M.W.N. 540=26 C.W.N. 1=41 

33 (P.C.); tiarayan v. Nathaji, 28 B. 201 
-5 Bom. L.R. 945. 

(a) See jmge 270, foot-note (a). 

(e) Ramnath v. Goturam, 44 B. 179=54 
I.C. 115=21 Bom. L.R. 1179. 

(f) Shookmoy v. ATonoharrl, 11 C. 684= 
12 I,A. 103 (P.C.) : Perrozu v. Subbarayadu. 


44 M. 656=48 I A 280- 14 LW. 270 -1922 
P.C. 71-19 A.L.J. 621- 22 Bom. LR 920 
26 C.W.N. 1 -41 M.L.J. 33 (P.C.) --3 P.L. 
T. 1-1921 M.W.N. 540; Sri Ranga v. 
Srinivasa, 50 M 866=26 L.W. 125 . 1927 
M. 801 = 53 M.I..J. 189. 

(g) Ramnath v. Goturam, 44 B. 179---S4 
I.C. 115=21 Bom. L.R. 1179; Balakrishna 
V. Muthusami 32 M. 271=19 M.L.J. 70=3 
I.C. 878; Parmeshwar v. Cobind, 43 C. 459 
--33 I.C. 190=20 C.W.N. 25. 

(h) Narayan v. tfathaji, 28 B. 201 = 5 
Bom. L.R. 945 ; Perrazu v. Subbarayadu, 
44 M. 656 - 48 I.A. 280=14 L.W. 270=1922 
P.C. 71=19 A.L.J. 621=22 Bom. L.R 920 
=26 C.W.N. 1=41 M.L.J. 33 (P.C.)=3 P. 
L.T. 1-1921 M.W.N. 540. 

(i) .Soorjeemoney v. Denobundoo, 6 M. 
I.A. 526. 
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cannot, as long as that estate remains joint, call upon the manager 
for an accoimt of his management of that estate and a suit for a 
mere account or for mesne profits for the period during which it 
was under his management was held incompetent. It has, however, 
been held in a case in Bengal,***^ and this seems to be the sounder 
view, that a coparcener is entitled to bring a suit for accoimt 
a gains t the manager, without a prayer for partition, for the purpose 
of acquainting himself with the real state of affairs in respect of the 
family property. The manager’s non-liability to account in respect 
of his past dealings in the absence of fraud or wrongful conversion 
on his part is not in any way affected by the junior members of the 
family being minors. But there may be a valid agreement 
between the members of the family under which one of them who 
is the manager is liable to account to others as if he is an ordinary 
agent. Besides, during the account-taking at the time of parti- 
tion, the junior members are not bound to acc-.;:pt the ipse dixit of 
the manager but are entitled to show that any amount alleged to 
have been spent by the manager for the purposes of the family has 
not really been so spent and that the manager has not disclosed 
all the assets available for division among the members. Where 
it IS proved that there are outstandings still to be collected and that 
some outstandings have been recently collected, an account may be 
ordered at the time of partition in re.spcct of those outstandings. 
Where the accounts produced by the manager are shown to be 
vitiated by errors sufficient in number or importance for reopening 
the accounts, the Court can order the accounts to be reopened, 
whether the errors are due to mistake or fraud. Besides, from 
the date there is severence in interest in the family either by insti- 
tution of a suit for partition or otherwise, the manager is 
under an obligation to account strictly in respect of all disburse- 
ments and receipts subsequent to such severance, taking credit for 
all sums spent for the benefit or necessity of the joint estate dur- 
ing that period. Where the manager having books of account has 


(J) Shvdanand v Bonomalee, G W.R. 
256; Canpat v Anruiji, 23 B. 144; Soorjee- 
money v. Denobundoo, 6 M I.A. 526. 

(Jr) Abhay Chandra v. Pyari Mohan, 5 
Bene- L.R. .147. 

(1) Sri Ranga \. Srinivasa, 50 M 66G - 
26 L.W. 125-1927 M. 801--53 M.UJ 189. 

(wi) Raja SetrurlierJa, v. R«jo Setra- 
cherla, 26 I A 107-^22 M. 470 -3 C.W.N. 
533-1 Bom. L.R. 388. 

(n) Tammi Reddi v. Gangi Reddi, 45 M. 
281-16 L.W. SS:=1922 M. 236 (2)-42 M.L. 
J. 570; Valkunlam v. Avndiappa, 1936 M. 
W.N. 809-1937 M. 127 ; Narendra v. Abani, 
42 C.W.N. 77-1938 C. 78. 

(o) Ibid— Parmeshwar v. Goblnd, 43 C. 
459 -33 l.C. 190^20 C.W.N. 25. 


(p) Ramakrishna v. Parameswara, 1931 
MWN. 215. 

(q) Bhowatii v. Jnggernath, 13 C.W.N. 
309 3 l.C 241. 

(r) Rarnaswami Iyer v. Subraputnia 
Aiyar, 46 M. 47 16 L.W. 297-43 M.L.J. 
106 1923 M. 147; Sri Ranga v. Srinivasa, 
50 M. 866-26 L.W. 125^53 M.L J. 189-1927 
M. 801: Tammi Reddi v. Gangi Reddt, 45 
M. 28 -16 L.W. 55=:1922 M. 236 (2) -42 

M. L.J. 570. 

(s) Ramakrishna v. Muthuswami, 52 M. 
672 -56 M.L.J. 657-29 L.W. 560-1929 Mad. 
456; Suraj Naratn v. Iqbal Narain, 40 I.A. 
40=35 A. 80=15 Bom. L.R. 456=17 C.W. 

N. 333=11 A.L.J. 172=1913 M.W.N. 183= 

24 345=18 l.C. 30 
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suppressed them with the result that it is impossible to find out 
what are the savings effected from the income of the joint family 
property, the only possible way of discovering those savings is to 
see what was the income of the joint family properties and what 
expenses were incurred by the joint family year by year. 
Although the manager is neither a trustee nor an agent of the joint 
family in the strict sense of those terms, it is stiu his duty to con- 
serve the joint family properties and to disclose them to the other 
members of the family at the time of partition, ai.d if he fails to do 
this, he must be charged with the utmost value of the whole net 
produce after deducting therefrom what is proved by him to have 
been spent for the joint family. A manager is not liable to pay 
mesne profits to the other members except on proof that he has 
excluded them from the joint enjoyment fir has held the property in 
his own individual right and not as manager of the joint family. 

281. Manager’s power to contract debts — ^The Karta being 
ordinarily in sole charge of the management of the family afTairs 
there is an implied authority in him to contract debts for family 
purposes in his capacity as the manager so as to make the debts 
binding on the other members to the extent of their interest in the 
family property whether they be adults or minors. But the 
mere faet that a certain person is the manager of a joint family is 
not enough to make his acts binding on the other members, and it 
must be shown by the party relying on those acts and seeking to 
bind the other members that the acts were done by the manager 
either for the benefit or for some necessity of the family. There 
is no presumption that a loan contracted by the manager is for a 
family purpose,^*) and the authority of the manager to borrow be- 
ing a limited one the onus is in the first instance on the lender to 
show that both the borrowing and its terms were within the autho- 
rity which he can exercise as such manager. A manager has 


(t) Gobind Dube v. Parameshwar, 62 
I.C. 83-1921 P. 487 (2). 

(u) Ramnalh v. Goturam, 44 B. 179= 
54 I.C. 115 -21 Bom. L.R. 1179. 
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166 .=9 M.L.J. 3. 
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(v) Narayan v. Political Agent, Sawant- 
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=19 L.W. 605; Khazana v. Jagan, 4 Lah. 
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Bai, 61 I.A. 90=36 Bom. L.R. 225=38 C.W. 
N. 201=1934 A.L.J. 79=66 M.L.J. 65=1934 
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ifoppa, V. Rarayanarao. 18 B. 520; Sunkur 
V. Goury Penhad, 5 C. 321; Ganpat v. 
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(a) Sunder Mull v. Satya Kinkar 
Sahana, 55 LA. 85=27 L.W. 461-7 P. 294 
=26 A.L.J. 364=9 P.L.T. 203 - 54 M.L.J. 
427=1928 M.W.N. 242 .-.30 Bom. L.R. 793 
32 C.W.N. 657=1938 P.C. 64; Ganpat v. 
Munni Lai, 34 A. 135=9 A.L.J. 54=13 
I.C. 34; Raeir v. Rao Raghunath, 46 I.A. 
145=41 A. 571.=11 L.W. 188=17 A.L.J. 591 
=21 Bom. L.R. 484=23 C.W.N. 700=36 
MX.J. 521=1919 M.W.N. 498. .1919 P.C. 12; 
Ram Bujhaioan v. Rathu, 50 I.A. 14--2 P. 
285=18 L.W. 767- -4 PL.T. 29=44 M.L.J. 
815=25 Bom. L.R. 568--1923 M.W.M. 382=3 
28 C.W.N. 446=1923 P.C. 37. 
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authority to borrow upon reasonable commercial terms/**) the ex- 
pression “ commercial terms ” being understood in contradistinction 
to such terms as would be in excess of the necessity of the family 
and therefore in excess of the authority of the manager. Com- 
pound interest cannot be said to be in itself in excess of the 
manager’s authority regardless of the other facts and circumstances 
of any particular case. Thus compound interest at a moderate rate 
or with infrequent rests may not be oppressive while compound 
interest with a high rate and frequent rests may be in excess of his 
authority to borrow. There is no rule that simple interest must 
always be judicially preferred to compound interest or that the 
rates which appear high in England are necessarily unreasonable 
even in India, Where the lender to a manager brings a suit 
upon the loan and seeks to render the interests of the other mem- 
bers also liable for the debt, it is incumbent on the lender to show 
either there was necessity to borrow on the terms on which he has 
made the loan***) or that he made reasonable enquiry and satisfied 
himself that such necessity existed.***) In such a suit it is open to 
the other members to admit the necessity to borrow the principal 
and at the same time contend that the rate of interest was unneces- 
sarily high.***) In the absence of necessity for the loan, or reasonable 
and bona fide enquiry by the lender in respect of such neccessity, 
the interests of the other members in the joint family property will 
not bo liable for the loan contracted by the manager even where 
there is a joint family business and the manager contracted the loan 
on the representation that he required it for that business. *^) Even 
where the loan has been contracted by the manager for purposes of 
the joint family the other members are not personally liable***) 
unless they have ratified the transaction or have shown by their 
conduct that they can also be treated as the real contracting 


(b) Manna Lai v. Kara Sinsib, 13 n.W. 
652-56 I.C. 766-1 P.l^.T. 6_1919 PC. 108 

(c) Sunder Mull v Sali/n Kinkar, 55 
lA. 85=27 L.W. 461- 7 P. 294 .-26 A.LJ. 
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parties along with the manager. But the manager contracting 
the debt for the joint family is always personally liable to the cre- 
ditor, and it is open to the creditor to sue the whole family as 
liable on the debtf-*' or to sue the manager alone in his representa- 
tive capacity. 

282. Proini.ssory note by the manager. — ^The lanagor of a joint 
family, by executing a promissory note unconditionally in his own 
name, though for a family purpose, cannot thoi by bind the other 
members or their interests in the family property and the creditor 
cannot sue the other members as liable on the promissory note.^'' 
The maker alone can bo sued on the note and the fact that under 
the Hindu Law the other members of the family are liable in res- 
pect of debts incuried by the manager on behalf of the family or by 
the father for his own purposes which are neither illegal nor 
immoral, does not affect the principle involved, namely, 
that no one whoso name docs not appear on the nego- 
tiable instrument can be held liable thereon. The other 
members of the family would only be bound by a pro- 
missory note rr bill of exchange signed by the Karta for family 
puiposes if their names appear and are disclosed in the instrument 
in such a way that, on any fair interpretation of the document, they 
could bo taken to be the persons really liable on the bill.^"' A 
debt contracted under a promissory note by the manager for family 
purposes, does not attract the Hindu Law doctrine of family re.spon- 
sibility for the family debt .since such a doctrine is incompatible 
with the object and effect of the law relating to negotiable instru- 
ments. But in a .suit aptly framed, the creditor may claim in the 
alternative the amount of the original debt for which the promis- 
sory note was given as security and may proceed under the Hindu 
Law against the property of the joint family as a whole, f®' but if he 
chooses to adopt this alternative the coparceners will be entitled to 


(h) Pumayya v. Koiayyn, .14 I..W. 761 
-61 ML. I .SIS-lMl M. 788; OffMat 
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raise the defence that the debt was not contracted nor the loan 
applied for the family purposes. <*»> But a suit which is primarily a 
suit on a promissory note executed by the manager cannot be treat- 
ed as a suit for the debt for which the promissory note was passed 
so as to make the whole joint family property liable for the debt.^^^ 
In the recent case of Maruthamuthu v. Kadir Badsha^'"^^ a Full 
Bench of the Madras High Court after considering the previous 
decisions and indicating its view against the maintainability of a 
suit by the promisee against the other members of the joint family 
on a promissory note executed by the father-manager, held that 
such a suit would certainly not be maintainable at the instance of 
the endorsee of the promissory note. 


283. His power of alienation. — In addition to his power to 
eontract debts for family purposes, a manager can make, within 
reasonable limits, a gift of a portion of the family property, provid- 
ed it is by an act inter vivos and not by will, and is made for pious 
puiTJOses,^’’^ and can alienate the joint family property for the family 
benefit,'*' or for family necessity, even without the consent of 
the other adult members of the family,'**' The mere fact that the 
manager did not describe himself as manager does not 
make the alienation not binding on the olher members 
of the family, if really the alienation is one for the benefit 
or necessity of the family,'”' The power of the manger to alienate 
the family properly for legal necessity is analogous to that vested in 
the head of a religious endowment or in the guardian for an 
infant.'*"' His power is a limited and a qualified power and can 
only be exercised rightly in a case of need, or for the benefit of the 
estate . But where in a particular instance the charge 
is one which a prudent owner would make in order to benefit the 
estate, the hova fide lender is not affected by the precedent mis- 
management of the estate. The actual pressure on the estate, the 
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danger to be averted, or the benefit to be conferred upon it in the 
particular instance is the thing to be regarded. The lender is 
bound to inquire into the necessities for the loan, and to satisfy 
himself as well as he can, with reference to the parties with whom 
he is dealing, that the manager is acting in the particular instance 
for the benefit of the estate. But if he does so enquire, and acts 
honestly, the real existence of an alleged sufficient and rea.sonably 
credited necessity is not a condition precedent 1o the validity of his 
charge and ho is not bound to see to the application of the money. 
The purposes for which a loan is wanted are often future as respects 
the actual application, and a lender can rarely have, unless he enters 
on the management, the means of controlling and rightly directing 
the actual application, and a hona fide creditor ought not to suffer 
when he acted honestly and with due caution, but is himself deceiv- 
ed.^*' Besides necessity, an alienation by a manager is good even 
when it is for the benefit of the estate, the expro.ssion ‘ benefit ’ in- 
cluding ‘spiritual benefit, or when it has been consented to by 
all the other coparcenens if they happen to be sni juris. But where 
the manager’s alienation is for neither family necessity nor benefit 
and some only of the other coparceners have consented thereto, the 
alienation is not binding on the interests of even the alienor and 
the consenting coparceners except in Bombay and Madras as it 
should be treated merely as a coparcener’s alienation. In the ca.se 
of a joint family business, the manager has authority to raise money 
not only for the payment of its debts, but also for the purpose of 
carrying on the business. Whether he should do it by mortgage or 
by sale is purely a question for the manager to decide and not for 
the lender to go into.^®' See also Ss. 291 to 296. 

284. Manager’s power to represent the family. — ^In all matters 
concerning the joint family as a whole, the manager acts as its 
representative. He can make contracts for the purposes of the 
family, give receipts, compromise^®' or discharge claims^**' 


(x) Htinoomanperaaud v. Mummat Ba- 
booee, 6 M.I.A. 393; RamkrUhna v. Ratan 
Chand. 53 A. 190=58 I.A. 173 -34 L.W. 175 
-1931 A.L.J. 458=33 Bom, L.R. 988 -35 
C.W.N. 841=1931 M.WN. 733=61 M.n.J. 
665=1931 P.C. 136. 

(]/) Pataniappa v. Devaaikamony, 40 M. 
709=44 I.A. 147=6 L.W. 223-15 A.L.J. 485 
=19 Bom. L.R. 567=21 C.W.N. 729 -33 M. 
L.J. 1=1917 M.W.N. 507=1917 P.C. 33; 
Johnston v. Gopal Singh, 12 L. 546=1931 
L. 419; Sohan v. Zorawar, 1937 A.L.J. 73 
=1937 A. 219. 

(*) Oangi Reddi v. Tammi Reddl 
SO M. 421—54 I.A. 136 = 26 I#.W 
139=1927 P.C. 80=52 M.L.J. 524=29 
Bom. L.R. 856=25 A.L.J. 593=31 C.W.N. 


799 -1927 M.W.N. 502. 

(o) Ifiamat Ral v. Din Dayal, 8 L. 597 
=54 I.A. 211=52 M.L..T. 729 - 29 Bom. L.R. 
886.-25 A.I..J. 599=1927 M.W.N. 453. 

(b) Mt. Ohapo v. Ramchandrs, 57 A. 
374-1934 A.L.J. 1028-1934 A. 1019; Tri- 
beri Prasad v. Jainaraln, 1937 Pat. 425 ; 
Adinarayana v. Venkata, 1937 M. 869 -40 
L.W 761=(1937 ) 2 M.L.J. 653. 

(c) Dangal Ram v. Jaimangal, 5 P. 480 
1920 P. 364; Saiyid v. Choudhri, 1927 P.C. 
204=1927 M.W.N. 723=29 Bom L.R. 1376 
=32 C.W.N. 93 - 53 M.LJ. .345; Pathal 
Singh V. Seobachan. 1934 P. 283 ; Bhaflwnn 
Singh v. Behorilol, 1937 N 237 

(d) Umakant v. lUartand, 1933 B. 245= 
35 Bom. L.R. 388. 
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ordinarily incidental to a business carried on in the interests of 
the family nr>d make a reference to arbitration so as to be binding 
upon other members including minors. But he cannot revive a 
barred debt so as to be binding upon the family,'*') though he can 
acknowledge a debt not barred,"*) nor can he start a new business 
so as to be binding upon the other members") or relinquish a debt 
due to the family. '^) Ho can sue and be sued on behalf of the 
joint family'*') and the manager can .so effectively represent all 
other members of the family that the family as a whole is bound.'*) 
Hence a decree passed against the manager in respect of a liability 
incurred within, the scope of his authority is executable against the 
interest of the other members in the family property, even though 
they had not been made parties to the suit and the decree does not 
show on the face of it that the defendant had been sued in his 
capacity as manager. It is not the frame of the suit or the form of 
the decree which is conclusive of the matter, but whether the lia- 
bility which is the basis of the decree was in fact incurred by the 
defendant within the scope of his authority as the family 
manager. <«*) But if in a suit against the joint family, the plaintiff 
also impleads a minor member in his individual capacity and does 
not get a guardian appointed for him, the fact that the manager has 


(e) Kishev Prasad v. Hat Narain, 3.J A. 
272-15 C WN. 321-8 A L J. 256 - 21 MT. J. 
378-13 Bom. LH. .359 -(1911) 2 M W.N. 
395 9 I.C. 7.39-38 I A. 45. 

(f) In the matter of Roman Kissen v 
Uurrolall, 19 C. 334; Nanak Chand v. 
nanarsi, 12 L. 65-1930 L. 425; Balaji v. 
Rana, 27 B. 287~5 Bom. L.R. 95; IVatoal 
Kishare v. Sardar, 37 P.L.R. 572—1935 L. 
667 ; Shanlilal v. Munshilal, 56 B. !>g5-34 
Bom. L.R. 862-1932 B. 498; Datta Mai 
V. Amur Nath, 1938 A.LJ. 544. 

(g) Chinnaya v. Gumnalham, 5 M. 169 
(F.B.) : Thakar Das v. Mst. Piitli, 5 L. 
317-1924 L. 611. Narayana v. Venkata- 
ramnna, 25 M. 220 (F.B.); Chunnilal v. 
Chakkilal, 19.37 N. 327, Dinkar v. Appaji, 
20 B. 155; Bhasker v. Vijalal. 17 B. 512; 
but see Ram Singh v. Sri Charan, 1938 A. 
146 boldine that .*in alienation by tlie 
manager for purposes of discharging the 
biarrcd debt of the family is valid. 

(h) SHla V. Jagatpal, 86 I.C. 693-1925 
Oiidh. 394; Chinaya v. Gurunafham, 5 M. 
169 (F.B.) ; Bhasker v. Vijalal. 17 B. 512 ; 
Sarada Charan v. Durgaram, 37 C. 461 --S 
I.C. 484^14 C.W.N. 741; Ram Charan v. 
Gaya Prasad. 30 A. 422- 5 A.L.J. .375 
(F.B.); S. 21 (3) (b) of Llm. Act. 

(I) Tammi Reddi v. Gangi Reddi, 45 M. 
281:^16 L.W. 55-1922 M. 236 (2) -42 M.L.J. 
.370. 

(J) Dasaratharama v. Naraaa, 51 M. 484 


(fc) Khhiia Prasad v. Bar Narain. 3.3 A. 
272 -15 C.W.N .321 -8 A L.J. 2.36 21 M.L J. 
.378 -1.3 Bom. L.R. 3.39- (1911) 2 M.W.N. 
395-9 I.C 739-38 I. A. 45 (P.C.); 

Lalchand v. Shcogobind, 8 P. 788 

- 1929 P 741 ; Sheo Shankar v. Jaddo, 36 
A 383 -41 LA. 216 -1 L.W. 645 -12 A.L.J. 
117.3-16 Bom. LR. 810 18 C.W N. 968-^ 
1914 M.W.N. .39.3-1914 P.C. 136. Sheik 
Ibrahim v. Rama Aiyar, .35 M. 685-10 I.C. 
874-21 M.L..T. 508-:(1911) 1 M.W.N. 442. 

(l) Sheo Shankar v. Jaddo. 36 A. 383 - 
41 LA. 216-1 L.W. 645-12 A.L.J. 1173=16 
Bom. L.R. 810=18 C.W.N. 968- 1914 M.W. 
N. 593- 1914 P.C. 136: Hori v. Mnnman, 
34 A. 549=15 I.C. 126=9 A L.J. 819 ; 
Lingangouda v. Basangouda, 51 B. 450= 
54 LA. 122 -52 M.L.J. 472=25 L.W. 789 

- 25 A.L.J. 319=31 C.W.N. 570=1927 
MW.N. 352= 29 Bom. L.R. 848 = 8 P.L.T. 
462 -1927 P.C. 56; Rachotappa v. Konher. 
59 B 194=36 Bom. L.R. 1083=1935 B. 41. 

(m) Jal Kishen v. Ramchand, 1935 L. 
1; Madhgouda v. Halapa, 58 B. .348=36 
Boiii. L.R. .327=1934 B. 178; Ram Klshan 
V. Ganga Ram. 12 L. 428=32 P.L.R. 199= 
1931 L. 559; Bhagwansingh v. Beharilal, 
1937 N. 237 ; Venkatanarayana v. Venkata- 
somaraju, 46 L.W. 112-1937 M.W.N. 427= 
(1937) 2 M.L.J. 251=19.37 M. 610; Gyan Dat 
V. Sada Nand, 1938 A. 163-1938 A.L.J. 56; 
Hori V. Munman, 34 A. 549=9 A.L.J. 819= 
15 I.C. 126. 
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been made a party to the suit does not make the decree binding on 
the minor. Though a manager of a joint family has no power to 
bind the minor members by a contract for the sale of joint family 
property and such a contract cannot ordinarily be allowed to be 
specifically enforced against their interests, yet whore the acqui- 
sition of fresh property for the joint family w.n the t.bjcct of the 
above contract and in the new properly so acquired the minors 
take a share they cannot be allowed to repudi.ite the contract. 

285. Trading family-partnerships. — In the case of a joint 
Hindu family carrying on ancestral business, the general rules appli- 
cable to an ordinary Hindu coparcenary become considerably modi- 
fied due to the exigencies of the trade. In such a case the members 
carrying on the business may be members exclusively of one joint 
family or may consist of members drawn from different families. 
In the former case the incidents are those of the Hindu Law rather 
than those of a partnership under the Indian Contract Act,*‘» and 
the partnership docs not become dissolved by the death of one of 
the members,^’’) and the manager, who may even be a junior 
member of the family,^*) is not accountable to the other members 
for past profits and losses the interest of the family in the busi- 
ness passes by survivorship and the managership in the business 
goes by consent of the members and not by any right by birth ; so 
also every coparcener gets an interest in the business by birth and 
not by agreement on his part or by his admission into the business by 
other members. The dilTerence between a partnership business 
and joint family business has been well brought out by Page C.J. 
of the Ran«(oon High Court in Chidambaravi v. Miitaya, 14 R. 122.:= 
1936 R. 160 as follows: - 

" It seems to me that the application of the term “ partnership " in the 
relations inter se of the members of a Hindu joint family which owns and 
carries on a business involves a misuse of the term, and a misconception of 
the characteristics of such a family. It sometimes happens — 1 speak with all 


(n) Chandi Prasad v Balaji. 5.1 A. 427 
.--1931 A. 136.-1931 A.L.J. 152; Krishna 
Kumar v. Gopal. 11 O.W.N. 1236-1934 
Oudh 475. 

(o) Baluswami v. Lakshmana, 44 M. 
605-'-1924 M. 172; See Adinarayana v. V«^- 
kaia. 19.77 M. 869_(1937 ) 2 M.L.J. «53_ 
46 L.W. 761 (Ratification by minors). 

(p) Sohanlal v. Atal Nalh, 1933 A. 846 
---56 A. 142=^1933 A. L.J. 1584. 

(a) Ramlal v. Lakhmlchand, 1 Bom. 
HC.R. (Appx.) 51; Mahabir v. Ram 
Krishen. 1936 A. 855-^19.76 A.L.J. 1151. 

(r) In the matter of Maroon Mahomed, 
14 B. 189 ; Lain BaiJ Nath v. Ram Gopal, 
I.L.R. (1938) I.C. 369. 

(«) MamsebuJc v. RamlaU, 6 C. 815 ; 
Ramakrishna v. Manikka, (1937) 1 M.LJ. 


587^19;)7 M. 373-45 L.W. 757.-1937 M.W. 
N. 489. 

(f) Ganpat v. Annaji, 23 B. 144- 
(tf) Laiji V. Keshavji, 37 B 340-14 
Bom. L.R. 840; Anont v Channu, 25 A. 
378 ; Lutchamanen v. Siva Prokasa. 20 C. 
349 - 3 C.W.N. 190; See also Ram Nalh v 
Ouranji I.al, 57 A. 605.^1935 A.LJ. 177- 
1935 A. 221 (F.B.) on the question when 
ail alienation foi the purposes of a newly 
started business will be binding on the 
Joint family. See also Ganesh Prasad v. 
Sheogobind, 16 Pat. 719. 

(o) Official Assignee of Madras v. 
Palaniappa, 41 M. 824.=8 L.W. 530 -49 I.C. 
220---35 M.LJ. 473-1918 M.W N. 721; 
Bhagwan Singh v. Beharilal, 1937 N. 
237. 
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respectr-that Judges to support a thesis or to illustrate a proposition, loosely 
make use of a term with a technical meaning and of peculiar significance in 
circumstances in which, applied in its true sense, it is out of place and 
nihil ad rem, thus sacrificing accuracy to rhetoric. Indeed, it is not only in 
connection with a Hindu joint family that the term partnership has been 
misused. In Ma Paing v. Maung Shwa Hpaw, 5 Rang. 296 a Full Bench of 
this Court erroneously held that in respect of the property of the marriage 
a Burmese husband and wife were ‘ partners ’ . Since the passing of the 
Partnership Act in 1932 however there is no excuse for any one to labour 
under such a misconception, for by S. 5 the legislature provided that: 

“ The relation of partnership arises from contract and not from status ; 
and, in particular, the members of a Hindu undivided family carrying on a 
family business as such, or a Burmese Buddhist husband and wife carrying 
on business as such, are not partners in such business”. 

The legislature in enacting S. 5 did no more, in my opinion, than restate 
what had previously been the true legal position in which the parties 
concerned stood. How it could ever have been supposed that the members 
of u joint Hindu family, merely because they carried on a family business 
were “ partners ” of a ” firm ” in the sense in which those term.s are used in 
legal parlance, I am bound to say, that I am at a loss to understand. Of 
course, a member of a Hindu undivided family is at liberty to enter into a 
partnership with a stranger or with other members of his own family, but 
in such circumstances the rights and obligations of the partners arc determin- 
ed by the Partnership Act and not by the personal law by which the parties 
may be governed. Again, it is obvious that the doctrine of estoppel by 
“holding out” is us applicable to a Hindu as to any one else. But, in my 
opinion, with all due deference, there has never been any justification in 
law or common sense for holding that the members of a Hindu joint family 
who carry on business as such, are partners governed by the Partnership 
Act. The only substantial resemblance between the two forms of associa- 
tion would seem to be that in each case the members carry on business 
together. In other material respects the two forms of association appear to 
me wholly dissimilar. 

The interest of the partners in a firm is determined by contract; the 
interest of the members of a Hindu joint family in ancestral business is 
acquired by statxis. Ancestral business devolves upon the members of a 
Hindu joint family as part of their inheritance, and their rights and obliga- 
tions in respect of it are not governed by any contract into which they have 
entered but by the personal law to which they are subject. A partnership 
is dissolved by death, but the death of a member docs not dissolve a Hindu 
joint family, the result of such an event merely being that an accession is 
made to the inheritance of the other members who survive. On insolvency 
a partner ceases to be a member of the firm, but the insolvency of a member 
does not prevent him continuing to be a member of a Hindu joint f amily ; 
Fakirchand Motichand v. Motichand Hurruck Chand, 7 Bom. 438. Subject to 
S. 30, which, I am disposed to think, does not apply to a minor member of 
a Hindu joint family the members of which carry on business as such, 
[Official Assignee, Madras v. Palaniappa Chetty, 41 Mad. 824; Sanyasi Charan 
V. KrishTiadhan Banerji, 49 IJV. 108=49 Cal. 560 (P.C.)] and to the mntract 
of partnership no person can be introduced as a partner into the firm with- 
out the consent of all the exiling partners (S. 31), but a member of Hindu 
joint family acquires an interest in the business at birth and the other mem- 
bers cannot deprive him of it Under S. 12, Partnership Act : 
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“Subject to contract between the partners: (a) Every partner bus a 
right to take part in the conduct of the business; (b) every partner is bound 
to attend diligently to his duties in the conduct of the business; fe) any 
difference arising as to ordinary matters connected witli the business may 
be decided by a majority of the partners, and every partner sh.ill have the 
right to express his opinion before th^ matter is decided, but no change may 
be made in the nature of the business without the consent of all the partners; 
and (d) every partner has a right to have access to anu lo inspect and copy 
any of the books of the firm”. 

It would seem that none of the above rights oi obligations however 
appertain to the members of a Hindu joint family that owns a laniily business, 
and the members are not entitled to claim payment of an equal or indeed, 
until partition, any separate share of the proHls. Subject to the provision of 
the Partnership Act “a partner is the agent of the firm for the purpose oL 
the business of the firm”. That however is not the normal position of the 
members of a Hindu joint family who own and carry on a family bu.sinoss. 
Further under the Companies Act 1913, (S. 4), only ten persons tor banking 
or twenty lor any other business can form a partnership, but the members oi 
a Hindu joint family which owns and carries on a business may bo unlimited 
in number. These arc some, but by no means all, of ine characteristics in 
which a partnership differs from a Hindu joint family which owns and 
curries on a business, and it is unnecessary to dilate upi>n them for llie 
purpose of dcmonstrutiiig how inapposite and mLsIeuding it is lo apply the 
terms “partnership" and “fiim” to the relations inter sc of the members of 
a Hindu joint family which owns and carries on a family business as sucii. 
The result of this misuse of language has been in my opinion, that a real 
and manifest injustice has been done to tliose members of the family who 
take an active part in carrying on Uie family business. So long as a member 
of the family which owns the business is a minor or takes no active part 
in the management or working of it his liability is limited to the extent of 
his interest in the fami'y property; but if he takes an active part in carrying 
on the business after he has attained his majority he makes himself personally 
liable for the obligations of the business Gontracled after he came of age : 
Joykisto Cowar v. Nittyanund Nundy, 3 Cal. 738; Savialbhai NalhablMi v. 
Someshvar Mongol 5 Bom. 38; In the matter ol JIaroon Mahomed 14 Bom. 
189; Vaddal v. Shah Khushal 21 Bom. 157; Chalamayya v. Varadayya 22 Mad. 
166; Lutchmanen Chetiy v. Siva Prokasa Mudehar 26 Cal. 349; Aiiant Ram v. 
Channu Lai, 25 All. 378; Bishambhar Nath v. Sheo Naraxn, 29 All. 166; 
Sanyasi Charan Mandal v. Asutosh Chose, 42 Cal. 225; Gaiignyya v. Venkata- 
ramiah, 41 Mad. 454; Mamayya v. K. R. Rice Mill Co., 44 Mad. 810; Naga- 
aubrahmania Mudoli v. Krishnamachariar, 50 Mad. 981; Debi Dayal v. Baldeo 
Prasad 50 All. 982; Sanyasi Charan v. Knshnadhan Banerji 49 I.A. 108=^49 
Cal. 560; but see Joharmal Ladhooram v. Chetram Harising, 39 Bom. 715 

The manag er of ancestral business has authority to raise money 
not only for the payment of its debts but also for the purpose 
of carrying on the business/-*^ and for this purpose he can pledge the 

(w) Ramkrishna v. Ratan Ckand, 53 (x) Niamat Rai v. Din Dayal, 8 L. 597 

A 190=58 I.A. 173=34 L.W. 175=1931 _54 I.A. 211=26 L..W. 442= 52 729 

A.LJ. 458=33 Bom. L.R. 988=35 C.WJ*. =29 Bom. L.B. 886-25 A.L.J. 599=1927 M. 

841 = 1931 M.W.N. 733=61 M.LJ. 685=1931 W N. 453 -8 P.L.T. 647=1927 P.C 121; 

P.C. 136; Bhagwan Singh v. Beharilal, Ilanmanlappa v. Dundappa, 36 Bom. L.R. 

1937 N. 237. 474=1934 B. 234. 
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credit of the f amily upto any extent. The manager of a trading 
family has wider powers than those of the manager of a non-trading 
f amily . No doubt there is no deviation from the fundamental prin- 
ciple that what is done by him must be for the benefit and neces- 
sities of the family, but acts as the incurring of debts and drawing 
of negotiable instruments are necessities to a trading family. Even 
where debts in fact are incurred merely for personal purposes of 
the manager, they will bind the family if they are within the osten- 
sible authority of the manager conducting the family business. So 
it is, that those who deal with him and to whom he incurs debts are 
not put upon enquiry as to whether the debts were incurred for the 
benefit or necessities of the family so long as they are incidental to 
the family business. What is a necessary or a beneficial purpose 
is a question which, in the case of a trading family, is governed by 
considerations different from those that apply to an ordinary Hindu 
coparcenary. The lender discharges his duty by showing that there 
were in fact trade debts in existence, that is to say, that the debts 
had been incurred in the course of, or for purposes of the trade. 
There his duty ends, and he is not called on to prove further that 
in the incurring of the debts the manager had acted prudently ; nor 
is he required to prove that the debts could have been discharged 
otherwise than by borrowing the amount from him. To hold 
differently would be to throw upon the lender a duty so onerous 
that no ordinary man can be expected to perform it adequately. 
Moreover, it would neither be reasonable nor in the interests of the 
borrowing family itself, to require the lender to make an investiga- 
tion and ascertain whether the manager could have carried on the 
trade more advantageously by pursuing a different course.'") 
This implied authority to contract debts on behalf of the family 
business, does not make the other coparceners personally liable on 
the debts contracted, but makes them liable only to the extent of 
their family assets"*) except when they can be said to have ratified 
the transaction or treated as parties thereto by reason of their con- 


(V) Niamat Rat v. Din Dayal, 8 L. S97 
S4 I.A. 211=26 L.W. 442=52 M.LJ. 729= 
29 Bom. L.R. 886 =25 A.L.J. 599 .1927 M. 
W.N 45.9 -8 P.L.T. 647-1927 P.C 121 . 
See also Ram Lai v. Lakhmi Chand, 1 
Bom. H.C.R. (App.) 51. Ram Krithna v. 
Ratan Chand, SB I.A. 173=53 A 190 '33 
Bom. L.H. 988=35 C.W.N. 841-61 M.I...J 
665.=34 L.W. 175-1931 M.W.N. 733-1931 
P.C. 136; Ram Nnth v. Chirnnj Lai, 57 A. 
605=1935 A.L.J. 177=1935 A. 221 (F.B.). 

(z) Rajagopala v. Raman, 1927 M. 1190 
(2>=1927 M.W.N. 879; Kesar v. Santokh. 
17 Lah. 824=169 I.C. 769; Mt. Champa v 
Official Receiver, Karachi. 15 L. 9:- 1933 


L. 901 -36 P.L.R. 450: Ram Copal v. 
Baijnath, 1937 C. 396. 

(a) Visvanathan v. Ramanathan, 46 M. 
L.W, 275-1937 M. 816; Raphunathji v. 
Bank of Bombay, 34 B. 72=11 Bom. L.R. 
255 2 I.C 173; but see contra In Vithal 
Yeshvant v. Shivappa, 47 B. 637 and Nan- 
ri- Shanker v. Boshyam, 1938 M.W.N. 126. 

(b) Gheuiram v. Otia, 1936 P. 485; 
Raphnnathji v. Bank of Bombay, 34 B. 72 
=11 Bom. L.R. 255=2 I.C. 173 ; Niomat 
Rai V. Din Dayal. 8 L. 597 =54 I.A. 211=52 

M. I.J. 729 -29 Bom. L.R. 886=25 A.LJ. 
.■599=1927 M.W.N. 453=8 P.L.T. 647=1927 
P.C 121 26 L.W. 442. 
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duct/®> But the liability of a minor member of the family for the 
debt of the business is limited to his interests in the joint family 
property f**) and does not attach to his separate assets. Bui there 
is no necessary inference that because money is raised by the 
manager mortgaging the family property, the money is required for 
the family business. Besides, as the membris of a joint Hindu 
family are not as such partners, except where the said members by 
taking an active part in the family business nr by other conduct 
induce a belief in those dealing with the family that they are really 
partners in the business, no notice of severance in the family having 
the effect of dissolving the joint family business as such, need be 
given to the creditors dealing with the manager of the business, and 
a person who advances money to the manager subsequent to sever- 
ance of interest in the family, and for a purpose other than the pre- 
servation of the business, is not entitled to make the other mem- 
bers of the family liable on the ground that he had no notice of 
severance in the family and of the consequent cessation of the family 
business as a joint family concern. 


In cases where the members carrying on a business together 
are drawn from different families, their legal relations are regulat- 
ed by the partnership provisions of the Contract Act and the part- 
nership becomes dissolved on the death of any of the pensoTis carry- 
ing on the business, Where a partnership has been formed 
between a stranger and a manager of a joint family, the other mem- 
bers of the family do not ipso facto becoinu partners under the 
Contract Act^*^) and cannot sue for a dissolution. In such a case, 
the family as a unit does not become a partner, but only such of its 
members as, in fact, enter into a contractual relation with the 
stranger, But a new business started by the manager, though 
he be the father of the joint family, cannot be regarded 
as ancestral so as to render the intere.sts of the minors 
in the joint family property liable for debts incurred for 
the business. The manager has no power to impose upon 
a minor member of the joint family, the risk and lia- 
bility of a new business started by him and there is no distinction 
on principle in this matter between a case under the Dayabhaga and 


(c) Bishen Sinah v. Kidar Nath. 2 L. 
1S9--1921 Ij. 61; Chidambaram v. Mvlaya, 
19.16 R. 160-14 R. 122. 

(dl Jwnla Prasad v. Bhnda Ram. 10 P. 
R0r. --193l P. 328=rl2 Pat. Ii.T. 707. 

(e) Vithal V. SMvapm, « B 6.17^1923 
B. 265-=25 Bom. L.R. 323. 

(/) Ramaawaml v. Srlnitmsa. 43 M.L.W. 
437-=1936 M. 94-70 M.L.J. 214=1936 M. 
W.N. IM. 

(0) Sokkanadha v. Sokkanadha. 28 M. 
344; Dalva v. Selt'U. 1936 M. 479. 


(M Lakshman v Bhikehand. 1930 B. 1 
--31 Bom. LR. 1179: Mirza v RnTOwlinr. 
51 A 827-1979 A .5.16^1929 A T, .T. 641- 
Ptchnppn V Chockniinaan 38 C W.N 1185 
=1934 M.W.N. 828 -rl934 A.L J 895=1.'! P.L. 
T. 655=36 Bom. LR. 976 67 M L.J. .166-- 
40 M.I,.W. 256-1934 P.C 192; Konhawn Lai 
V. Devi Dayal. 1936 L 514: See also Bhaq- 
wrnsinoh v Beharilal. 1937 N. 237. 

(i) Ganqavva v. Venkataramtah. 41 M. 
454=0 L.W. 708=43 IC 9=1917 M.W.N. 
805=34 271. 
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one under the Mitakshara.<« A mere division among the 
co-sharers who have together inherited an ancestral business does 
not put an end to its character as ancestral business..^*®) Nor is an 
extension of ancestral business such a new business as is outside 
the competency of the manager. The question to be determined 
in each case should be whether, having regard to the recognised 
business, profession, means of livelihood or what is called Kula- 
chara of the family, the particular enterprLse in question is one 
within the reasonable limits of its exercise or really, having regard 
to its nature or extent, a new speculative enterprise, Besides, 
what is known as a Hindu joint family firm is a special form of 
partnership, the members of which must be either the whole of the 
joint family or the whole of a branch of a joint family. The mem- 
bers concerned in such a joint family firm, including the minor 
members, have certain rights and liabilities by virtue of their mem- 
bership of the joint family or of the branch. Those rights cannot 
be confen'ed nor liabilities imposed by contract, subject to the pos- 
sible exception that, if a joint family consists of adult 
members only, or a branch consists of adult members 
only, then a joint family firm may be started by the 
members of that family or branch with the consent, express or 
implied, of all of them. But some only of the members of a joint 
family or of a branch of the joint family cannot create, for them- 
selves and their sons, grandsons and great-grandsons alone, to the 
exclusion of other members of their joint family or branch, a joint 
family firm with all its legal incidents in which their future sons etc. 
would have an interest by birth and that interest would always be 
liable for the debts of the firm.t*^ 


The mere fact that a junior member has taken some interest in 
the family business does not make him personally liable for its debt 
except when his conduct justifies bis being treated as a party to the 
loan or as a partner with the manager. 


<3\ The Benares Banle. Ltd v Bart 
Baratn, 36 L.W. 56 -.W I.A 300 A. .564 
P.C. IR2 -63 ML J 32- 1332 M.W.N 
78R 36 C.W.N 826- -31 Bom. L.R 1073; 
Venkatasami v. Pnlitninppn. S2 M. 227 28 

L. W. 762-1323 M 1!!3 -56 ML J. 380; San- 
yasi Chornn Mnnrial v Krishna Dhan 
Banerji, 49 C. .560-49 I.A. 108-16 L.W 
.536-r20 A.L.J. 409 -24 Bom. L.H. 700-43 

M. T,J. 41^1922 M.WN. 364 - 26 C.WN. 
954- 1922 PC. 237; Mulchanri Bemraj v. 
Jairam. 37 Bom. LH. 288---1935 B. 287; 
See also Krlshnaswamt v. Ramanaiihan, 68 
M.L.J. 251--1193.5 M.W.N. 20-41 M.L.W. 
224-1935 M. 314 on the question whettier 
a business started by the father can be 
oncestriil as regards his sons. 


(fcl Barada Prasad v. Krishna, 38 C.W. 

N. 33r -1934 C. 414. 

(l) Rajoc/opolo V. Raman, 1927 M. 1190 
(2)-1927 M.W.N 879: Bha/nransingh v. 
Beharilal, 1937 N 237: Chockalingam v. 
Mvfhnkaruppan, 48 L.W. 185. See also 
Ramkrtshna v. Ratanchand, 53 A. 190= 
58 I.A. 173 

(m) Damodaram v. Bonsilal, 51 M. 711 
-1928 M. 566=28 L.W. 521-55 M.L.J. 471; 
Bhagwanslngh v. Beharilal, 1937 N. 237. 

in) Official Assignee of Madras v. 
Neelambal, 38 L.W. 792=1933 M. 920=1933 
M.W.N. 9.57=65 M.L.J. 798. 

(o) Alagappa v. Bank of Chettinad, 
Lid.. 48 L.W. 707; Mam Raj v. Shot 
Singh, 1938 L. 694. 



CHAPTER IX 


DEBTS AND ALIENATIONS 

286. Sources of liability to piiy debts.— A rl* M ^vhlch a person 
is liable to pay may have been contracted either by himsell or by 
.some one else. In the latter case the legal llabi’ity may arise out of 
one or more of the following duties: (J) a legal duly to 
discharge the debt contracted by another as the agent of 
the person liable to pay, (2) a ir.:>ral duty In pay the debts of a 
person to whose asietr. he has succeedt'd and f3) a religious duty 
of releasing the person actually incurring the debt from the sin of 
Ins liability; the moral duty in Cl. f?) exists in the case of heirs and 
donees, and the itiigious duty in Cl. (3) is best illustrated by th? 
pious obligation of the sems to pay their father’s debts. 

287. Liability of separate property. — The separate properly 
of every debtfir is liable to be proceeded against, both during and 
after his lifeti'ne, for his own personal debt or liability arising out 
of a contract entered into by him or out of his delict or toit. 

288. Liability of heirs and donees. — Ho who takes the benefit 
should shoulder the burden also, and hence where the property of 
a debtor descends, after his death, fo an heir, the heir 
is under a duty to jiay the debts of the decea.sedt'*! 
out of, ajid only to the extent of, the deceased’s estate, 
whether +he pui-pose for which the debt was incurred 
was proper or improper. Tliero is no personal liability 
upon him in re.spect of that debt.<'’l exept where he has alienated 
what he has inherited before paying the debt. So also in the 
case of a universal donee (S. 128 of the Transfer of Property Act) 
and a donee under a gift made with intent to defraud creditors 
(S. 53 of the Transfer of Property Act) they are bound to pay the 
debts ol the donor out of and to the extent of the property gifted 
to them. “ But the property of a deceased Hindu is not so hypothe- 
cated for his simple debt as to prevent his heir from disposing of it 
to a third party, or to allow a creditor to follow it and take it out of 
the hands of a third party, who has purchased in good faith and 
for valuable consideration. The creditor may hold the heir person- 
ally liable for the debt, if he has alienated the property for his 
own purposes but he cannot follow the property.” Even where 

(o) Karlmiiddln v. Gobind, 31 A. 487 (c) Jamiyatram v. PitThhudiu, 9 Bom. 

=6 A.L.J. 887=11 Bom. L.H. 911=13 C. H.C.H. 116. 

W.N. 1117—19 M.I..J. 687—3 I.C. 795=36 fd) Unnopooma v. Gunga, 2 Suth. 296; 
I.A. 138 (P.C.I. Veerasokkaraju V Paplah, 26 M. 792=13 

(b) Lallu V. Tribhitoon, 13 B. 653. M.LJ. 258. 
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the property of a deceased debtor remains in the hands of his heir, 
it does not follow that a creditor of the deceased is entitled to 
proceed against that property if the heir has made payments to other 
creditors to the extent of the full value of that property, and 
the fact that the heir has not made payments to the creditors of 
the deceased rateably does not affect the question as the heir is 
not in the same position as that of an executor or administrator 
under the Succession Act. 

289. Liability of coparcener and his undivided interest for 
his debt — ^Besides the separate property of a coparcener, his un- 
divided interest in the coparcenary property or in any specific item 
thereof can be proceeded against by his creditor for the 
coparcener’s personal debt, when he has either attached that inter- 
est during the coparcener’s lifetime in execution of a decree on 
the debt (o') or has secured, in the provinces of Bombay and Madras, 
a mortgage or charge for the debt in respect of the undivided 
interest, ('») and in either case the fact that the debt has been bor- 
rowed for an immoral purpose would not affect the availability of 
that interest for the satisfaction of the debt. (*> In the former 
case the attachment must be during the debtor-coparcener’s life- 
time, and the decree also must have been obtained before the 
coparcener’s death. But if the attachment is an attachment be- 
fore judgment followed by a decree during the coparcener’s life- 
time, and there has been no fresh attachment after decree, the 
Madras High Court rightly holds, on the view that in such a case 
no fresh attachment after decree is necessary, (*') that the attached 
imdivided interest of the coparcener-debtor is available to his 
creditor in execution, (*> while the contrary view is held by the 
Bombay High Court. ("*) If the decree is followed by attachment 
during the coparcener’s lifetime, the circumstance that the order 
for sale was made after his death is immaterial. ("> Where there 
is no such charge or attachment effected in respect of a coparcener- 


ie) Veeraaokkaraju v. Papiah, 26 M. 
792=13 M.L.J. 258 ; Haji Saboa v- Ally 
Mahomed, 30 Bom. 270 = 6 Bnm. L.R. 
1135 ; Konchomalol v. Shohoil, 43 L.W. 238 
=70 M.L.J. 162=1936 M.W.N. 60 (FB.); 
Thlagaraja v. tfarayanasufami, 47 L.W. 
782=1938 M.W.N. 518. See also S 52 of 
the Civil Procedure Code. 

(f) Harjas Rat v. Hans Raj. 34 PL.R 
983=1933 L. 150. 

(g) Suraj Buns! v. Sheo Period, 5 C. 
148=6 I.A. 88 (P.C.): Deendyal v Jvg- 
deep. 3 C. 198=4 I.A. 247. 

(h) Suraj Buns! v. Sheo Periad 5 C 
148=6 I. A. 88 (P.C.). 


(l) VUhwanath v. Praktuh. 1935 A. 278 
-4 A.W.R. 1483. 

(j) Rainanayya v. Rangappayya, 17 
M. 144 ; Muthaya v. Laleshmanan, 34 
M.L.W. 1001=1931 M.W.N. 1015=136 I.C. 
778. 

(k) Civil Procedure Code. O 38. R. 3. 
(0 Sankaralinga v. Official Receiver, 

49 M.L.J. 616 .=92 I.C. 504=1926 M. 72- 
1925 M.W.N. 832; Muthunoaml v. Chin- 
namtnal. 26 M.L.J. 517=24 X.C. 320. 

(m) Subroo v. Mahadevi, 38 B. 105=21 
I.C. 330=15 Bom. L.R. 848. 

(n) Faquir Chand v. Sant Lai. 48 A. 
4=1926 A. 157 (2) =23 A.L.J. 877 ; Suraj 
Bunsl V. Sheo Persad. 6 C. 148=6 I.A. 88. 
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debtor’s interest during his lifetime, on his death, his undivided 
interest accrues to the other coparceners by virtue of their rights 
of survivorship and the creditor is left without a remedy to fix 
that undivided interest with the liability. The above principles 
apply to the immoral or Avyavaharika debts of the father, grand- 
father or great-grandfather or to the debts incur r d by the manager 
which are not incurred for the benefit or necessity of the joint 
family, though if the debts of such ancestor ar<' not Avyavaharika, 
or if the debts of the manager arc for binding purposes, the same 
can be realised by attachment and sale effected subsequent to his 
death of not only his own interest but also the interest of other 
coparceners who are liable to pay those debts, though in no case 
can the person or personal property of a coparcener be proceeded 
against for a debt of the manager or the father except when that 
coparcener is himself a party to the debt. Besides, the effect 
of insolvency of one of the members of the coparcenary is to divest 
his share of its character as joint family propertj', and when, on the 
annulment of adjudication, that share reverts to the quondam in- 
solvent, it reverts as his individual property and not as joint family 
property, so that, if on the date of such reversion, he is not alive, 
it goes by inheritance and not by survivorship, and his creditor’s 
recourse to that share cannot be defeated on the ground that, there 
having been no attachment of that share during the insolvent’s 
life-time, the creditor’s right cannot prevail as against the right of 
survivorship of the other coparceners. 

AlieTiation hy coparcener. (See S. 272). 

290. Manager’s debts. — (See also Manager’s power to contract 
debte-S. 281). 

A manager of a joint family can contract debts so as to be 
binding upon the undivided interests of all the other coparceners 
either for family necessity or for the family benefit. But the credi- 
tor in respect of a debt borrowed by the manager on the representa- 
tion that it was for necessity is not entitled to a decree against the 
whole coparcenary property including the interests of other 
coparceners unless he establishes that such necessity existed or 
that he made reasonable enquiry before he lent as to the existence 
of such necessity and the facts elicited on such enquiry were such 
as made him honestly believe that there was a necessity for the 
loan. If the debt incurred by the manager is for the family benefit 
or necessity, the fact that subsequently there has been a partition 
in the family does not preclude the creditor from instituting a suit 


(o) Jagannath v. BatM, 1937 P. 195. L.W. 657 ^71 M-L.J. 707=1937 M. 131= 

(p) LakskTiutnan v. Srinivasa. 44 M. I.L.R. 1937 Mad. 203=1936 M.W.N. 1043. 
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against all the divided members and realising his dues by sale of 
their shares in execution of the decree obtained against thera.^**' 

291. Manager’s alienation. — (See Manager’s power of aliena- 
tion — S. 283). The principles applicable to the manager’s power 
to contract debts on behalf of the joint family apply also to his 
power to alienate the joint family property. Thus an alienation by 
the manager by way of mortgage or sale of joint family property 
will bo good as against the other coparceners either when all the 
coparceners had consented to the transaction, or the creditor is 
able to show that it was supported by legal necessity or benefit of 
the family or that he made hmia fide and reasonable enquiries 
which made him believe that such necessity existed, even though 
no such necessity did in fact exist. Tlius a deed of exchange 
executed by the manager, unless shown to have been executed for 
famil y benefit or necessity, is liable to bo set aside at the instance 
of the other members. 

292. Legal necessity and benefit. — ^Thc terms ‘legal necessity’ 
and ‘benefit’ are generally used side by .side in dealing with the 
manager’s power of alienation. “Legal necessity” implies pressure 
to the estate and relates to its preservation, but does not mean 
actual compulsion, but only the kind of pressure which the law 
recognises as serious and sufficient; while the term “benefit” 
implies something done for the improvement or the enlargement 
of the estate. Family necessity must receive a reasonable construc- 
tion, and the head of the family and those dealing with him, must, 
in the interest of the family itself, be supported in transactions, 
which, though in themselves diminishing tlie estate, yet prevent 
and lend to prevent still greater losses. 

293. Instances of legal necessity. — ^Thc items of expenditure 
in a joint Hindu family justifying the manager to alienate the corpus 
of the estate in ca.se its income is iiisulficient to meet them arc 
so varied in their nature that it is not easy to exhaustively cata- 
logue them. As obseived in K. M. Batlaeharya’s Law of the Joint 
Hindu Family, p. 4HS “l.egal necessity is of v.irious kinds. All the 
indispensable religioiKs ceremonies such as marriage and the 

?tW 17 IC. ;iOK . Bhiiffirntht v. Jvkhu 
Raw. 32 A fiT.-i 7 A.L.T. 067 6 I.C. 4B5 ; 
■Siindrabai v Shivnamiiaiia, 32 B. 81- 9 
Bom. LR. i:i66 ; Oebi Lai v. Nand Kishore. 
1 P. 266-3 P.LT. 759-1922 P. 22; 
Kameswara v. Veeracharlu, 34 M. 422= 
1910 M.W.N. 649 t 20 M.L.J. 855-8 I.C. 
195 ; Vaifcuntan v. Kallapiran, 23 M. 512 
- 10 M.L.J. Ill ; Durga Prasad v. Jew- 
dhari, 62 C. 733-1936 C. 116-61 C.L.J. 
593 : Tofo Ram v. Kotu Ram, 37 PJj.R. 
339- 158 I.C. 458. 


(q) Surijniinruiiaiia v. Viswiinadhan 44 
MLW. 470 71 MLJ 518 19:i6 M. 956; 
Ramnchandra v Kandagyit, 24 M. .W.'i. 

(r) Hinioowanpersaud v. Mvssinnut 
Bahoora, 6 M I.A. 393. 

(s) Bahor Singh v. Raghunanduv. 54 
A. 85=1932 A. 548 - 1932 A.L.J. 33. 

(t) Venkataraman v. Sivagiirunatha, 
144 I.C. 584r.l933 M. 639. 

(11) Bobajf V. KrUhnaJi, 2 B. 666. 

(vt Copalakrishnam v. Venkatanarasa, 
37 M. 273=1912 M.W.N. 903=23 M.L.J. 
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investiture with the sacred thread, the obsequies, the cremation and 
the periodical offerings to the manes, the ceremonies customary 
in the family, the subsistence of the family, the education of 
the younger members, the payment of the ancestral del its, the 
giving of presents at particular seasons and on special occasions to 
the relatives — ^these and a thousand other causi . of expenditure 
are constantly cropping up in a fairly prosperous Hindu joint 
family. All these are, in the strict sense of the word, lawful 
necessities Added to these are the payments of Government 
revenue, the cost of judicial proceedings for preserving or 
recovering the estate, or defending the head, or any other 
member of the family, the latter costs being necessary for 
removing the stigma of disgrace to which the whole family will be 
subject in case of conviction. The? question whether there exist- 
ed legal necessity for raising the loan for the defence of a member 
of a joint family does not depend upon the result of the trial, 
and in such a time of distress it is open even to a junior member 
of the family to alienate a portion of the joint family property. 
But if the member of the family is already sentenced, an alienation 
in order to obtain the release from gaol of the said member, is not 
one for necessity, for in that case the family has already been 
disgraced and the member’s release will not remove that stigma. 

So also assisting the prosecution of a person charged with the 
murder of a member of a joint family is not a necessity or benefit 
of the family and a mortgage by the manager of that family for 
raising money for such assistance is not binding on the family, 
Nor is the danger of the share of one of the coparceners being 
sold in execution to a stranger such as to give rise to a legal 
necessity or benefit so as to justify the manager in alienating 
joint family property to prevent such a sale. 


(w) Sttthuram v. Shoma, 14 B. 562. 

(x) Sardar Singh v Kunj Behari, 44 

A. 503-49 I.A. 383=44 766=27 

C.W.N. 653 -25 Bom. L.H. 648-16 L.W. 
871 -- 1922 PC. 261 : Nflthu Ram v. Shoma. 
14 B. 562 ; Punm Dai v. Jai Narain, 4 A. 
482. 

(y) Makundi v. Sarabrahh, 6 A. 417. 

iz) Vembu v. Srinivasa. 23 6.38 

-17 I.C. 609. 

(o) Gharib-ullah v. Kluilafc Sinyh. 30 
I.A. 165-5 Bom. L.R. 478-7 C.W.N. 681 
-25 A. 407. 

(b) Karimuddin v. Goblnd. 31 A. 497 

-36 I.A. 138-6 A.L-J. 807-11 Bom. I*.R. 
911-=13 C.W.N. 1117=19 687 -3 IX!. 

795 (P.C.). 

(c) Said Ahmad v. Raja Barkhemdi, 
1932 o. 255-8 Luck. 40 ; Beni Ram v. 

87 


Man Singh, 34 A. 4- 8 A.L.J. 1015=11 
I.C. 663 ; Ramalinyam v. Muthayyan, 26 
528=1 L.W. 544=24 I.C. 356; 
Ram Royhnbar Lai v. Dip Narain, 45 A. 
311 1923 A. 287=21 A.L.J. 168. 

(d) IMd— Dhamtfchdari v. Rnmbirirh, 
1 P. 171=1922 P. 553. 

(e) Murli Mandhar v. Blndemoari. 1933 
P. 708 ; Sitia Baksh v. Ram Raji, 143 I.C. 
683=1933 Oudh. 289. 

(I) Ibid— Sitia Baksh v. Ram RaJi. 143 
I.C. 683=193.". Oudh 289. 

(fl) Beni Ram v. Man Singh, .94 A. 4= 
8 AJLJ. 1015=11 T.C. 663. 

(b) Maruthappan v. Niraikulathan, 1937 
M.W.N. 87=1937 Mad. 434 =45 L.W. 217 
(1937) 1 M.L.J. 331=I.L.R. 1937 M. 943. 

(i) Sabhachand v. Sambhoo, 39 Bom. 
LR. 118=1937 B 182. 
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294. Instances of family benefit. — As was observed by Lord 
Atkinson in Palaniappa Chetty v. Devasikamony Pandara, a 
case involving the question of a Mahant’s power to alienate debutter 

land, “No indication is to be found as to what is in this 

connexion the precise nature of the things to be included under 

the description ‘benefit to the estate’. It is impossible to give 

a precise definition of it applicable to all cases The preserva- 

tion, however, of the estate from extinction, the defence against 
hostile litigation affecting it, the protection of it or portions of it 
from injury or deterioration by inundation, these and 
such like things would obviously bo benefits. The difficulty is 
to draw the lino as to what arc, in this connexion, to be taken as 
benefits and what not It will be clear that all necessities will 
obviously be benefits to the estate and the instances enumerated 
in the above passage can be brought under the category of neces- 
sity. It is this construction of the passage that made the Allahabad 
High Court take the view in its earlier cases that a transaction 
to be valid on the ground of benefit to the estate must be of a 
defensive nature calculated to protect the estate from possible 
danger or destruction, but the later view laid down that the 
real test of validity of the transaction as being for the benefit of 
the c.statc is not whether it was brought about to protect the estate 
from a threatened danger or destruction but whether the trans- 
action was one which a prudent owner would have entered into 
with the knowledge then available to him and that if the answer 
is “Yes” the transaction would be upheld as beneficial to the 
estate/”*! though ultimately it turned out not to be for the family’s 
benefit. <’*! Whether a 1ran.saction should be upheld as beneficial 
to the estate depends very much upon the .status and position of 
the family, the nature of the property, the facility or difficulty in 
managing it, the nature and quantum of its yield and several other 
considerations, and no hard and fast rule can be laid down to guide 
the determination of the question in all cases.'”! Thus benefit to 
the estate would not include an alienation of the property for the 


(}) 40 M. 709--44 I A 147—1917 P.C. 
33-- 15 A.L J. 485-19 Bom L.R 567- >1 
C.W.N. 729=33 M.L.J. 1 6 L.W. 222 1917 
M.W.N. 507. 

()c) Bhagiran Das v. Mahadeo. 45 A 
390=21 A.L.J. 271=1923 A. 298 (2); 

Inspector Singh v. Kharak Singh, SO A. 
776=1928 A. 403=26 A.LJ. 577. 

(l) Jagat Narain v. Mathura Das. 50 A 
969 -.1928 A. 454 = 26 A.LJ. 841 (FB.); 
Amraj v. Shambhv, 1932 A. 632- 1932 
A.LJ. 895 (F.B.). 

(m) Markandey v. Badan. 1933 A.L.J. 
1247=1933 A. 568 ; Ralla Rom V. Govar- 


dhan Das. 1930 L. 679 ; Ammj v. Sham- 
bhu, 55 A 1-1932 AL.J. 895=1932 A. 632 
(F.B.) (a case of mortgage for satisfying 
pre-emption decree! ; Sellappa v. Svppan, 
45 MLW 340 -(1937! I 422 ; But 

see Hemroj v. Nathn, !i9 B. 525=37 Bom. 
n.R 427 1935 B. 295 (F.B.!: Hans Raj 
V. KhushaJ. 14 L. 162-33 P.L.R. 472= 
1932 n. 420. 

(n! Gobindji v. Lallamul, 19.30 A. 767 

19.30 A.L.J. 1170. 

(o) Brij Mohan v. Sarabjit, 1937 Oudh 
513; Ganpatroo v. Ishwnr, 1938 N. 482. 
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purpose of speculatively investing the proceeds so as to yield a 
better return and would not imply vast powers of management 
amounting to an authorisation to embark on speculative ventuies.'i’) 
The mortgage of family property for purchasing fresh property/ 
or sale thereof with a view to invest the price for getting larger 
income/’’) cannot be justified on the ground of benefit, though a 
sale of joint property for purchasing bettor land.'*’ or a sale of a 
dilapidated house not fetching any rent/*’ or a sale of property un- 
productive and difficult to manage with a view to apply the price 
for extension of the family business,”') will be valid on that 
ground/”) In a recent Allahabad case it was held that where a 
father sold fractional shares in three scattered villages for an ade- 
quate price and with the sale proceeds purchased a compact share 
in one village which was more productive, the alienation was one 
beneficial to the estate.'”’) So also a mortgage of family property 
in order to raise money to pay off a pre-emption decree'*’ or to 
continue a business which is the mainstay of the family or to com- 
plete an incomplete house,'*” or for carrying on a litigation to 
establish the adoption of one of the members of the family, 
would be binding on the family on the ground of either benefit or 
necessity of the family concerned. The question whether the trans- 
action is for the benefit of the estate or not is to bo decided with 
reference to the circumstances existing at the time of the trans- 
action and not by looking at the ultimate result of the transaction 
many years later.'*) Benefit to the estate includes also the 
education and advancement of the family members consistent with 
its means. 

(V) Hagho v Zaga Ekaba, .M B. 419— (*) Muthusieamy v. Sandana, 1927 M. 

1929 B 251-31 Bom L. R. 364; Nataraja 649 53 M L.J 218. 

V Lakshmana, 1936 M.W.N. 871=1937 M. (t) Nagindas v. Mahomed, 46 B. 312= 
195; Narayanrao v. Miilchand, 1933 N. 1922 B. 122.23 Bom. LR. 1094 
109 , Hiij Singh v. Kishan, 1935 A.i;>.J. (u) Jagmohau v. Prag Ahir, 47 A. 452 

464-1935 A. 299 ; Palcshwari v. Jai Karan, 1925 A. 618 23 A.L.J. 209. See also 

1931 A.L.3 . 882 1931 A. 748. Clihotey Lai v. Dolip Narain, 17 Pal. 386. 

Iq) Brij Mohan v. Sarabjit, 1937 Oudh (»> Sellapiia v. Suppan, 45 M-L.W. 340 

513 ; Subramnnia v. CJiidanibara, 14 L.W. -(1937) 1 M.L.J. 422. 

495-41 M.L.J. 459 -1921 M.W.N. 740-69 (w) Markandey v Badan. 1933 A.L.J. 

I.C. 750; Ram Bilas v. Ramyad, 5 P.L.J. 1247-1933 A. 568. 

622 - 58 I.C. 303 ; Sec also Balzar v. lx) Dhara v. Bharat, 1936 A. 613-1936 
Raghnnandan, 54 A. 85 1932 A.L.J. 33- A.L.J. 323-1936 A.WR. 377. 

1932 A. 548. a case of exchange ; But see It/) Ram Prasad v. Bishambhar, 1936 
Kalilctt V. Shioa, 1922 P. 122-3 P.LT. A. 607- 1936 AL.J. 1051; Chhotey Lai w. 
149 ; See also Beni Madho v. Chander, Dalip, 17 Pat. 386. See also Prabh Dayal 
3 Pat. 451=1925 Psxt. 189; Jan Mahammad v. Basont, 40 PL.R. 678 (a case of new 
V. Bihoo, 7 Pat. 798=1929 Pat. 130 , Ram- business). 

karan v. Baldeo, 1938 Pat. 44. (!/-«) Govind Cunmath v. Deekappa, 

(r) Vishnu v. Ramchandra, 25 Bom. 40 Bom. L.H !»39. 

L.R. 508=1923 B. 453 ; Palaniappa v. i:) Rukhmabai v. Vithusa, 78 I.C. 
Devasikamony, 40 M. 709=44 I.A. 147 = 384=1924 N 398 ; Jagmohan v. Prag Ahir, 

1917 P.C. 33-15 A.L.J. 485-19 Bom. 47 A. 452=1925 A. 618=23 A,L.J. 209; 
L.R. 567 - 21 rw.N. 729=33 M.L.J. 1=6 Jagat Narain v. Mathura Das, 1928 A. 
L.W. 222=1917 M.W.N. 507. 454 - 50 A. 969.-26 A.L.J. 841. 
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295. Burden of proof of necessity on alienee.— In order that 
a debt or an alienation of joint family property by the manager may 
be upheld as against the other members of the family, the alienee 
has got to prove either that a necessity existed for the loan or ali- 
enation or that he enquired into the necessity for the transaction 
and that he satisfied himself as well as he could that the manager 
was acting in the particular instance for the benefit or necessity 
of the estate. And for this the representations made by the bor- 
rower or the alienor are evidence which can be used to corroborate 
the recitals in the deed.^'*) In the case of a mortgage by the mana- 
ger, if the interest agreed to is in excess of the ordinary 
commercial rate, the onus of proving the necessity for the loan 
as well as for the high rate of interest is upon the mortgagee. 

A recital in a mortgage deed executed by the manager is not neces- 
sarily evidence of the truth of the statements contained therein 
and does not debar a person from proving other facts not recited 
in the document which would go either to validate or invalidate 
the transaction as against the joint family when the question arises 
as to. how far the family property is boimd thereunder. <«*> The 
following observations of the Privy Council with reference to the 
effect of recitals in deeds of alienation on the onus of proof, though 
made with reference to an alienation by a widow apply even in the 
case of an alienation made by the manager of a joint family: “It 

is well established that recitals cannot by themselves be 

relied upon for the purpose of proving the assertions of fact which 
they contain. Indeed it is obvious that if such proof were permit- 
ted, the rights of reversioners could always be defeated by the 
insertion of carefully prepared recitals. Under ordinary circum- 
stances and apart from statute, recitals in deeds can only be evi- 
dence as between the parties to the conveyance and those who 
claim under them. But in such a case as the present, their Lord- 
ships do not think that these recitak can be disregarded nor on the 


(a) Hunoomanpertaud v. Muwamat 
Babooee, 6 M.I.A. 393 ; Anant Ram v. 
Collector 0 / Stah. 40 A J71=7 I..W. 323= 
16 A.L.J. 245=20 Bom. L.R. 1X4-22 C.WJI. 
484=34 M.L.J. 291=1918 M.W.N. 446=1917 
P.C. 188 ; See Shankar v. Doooji. 58 I.A. 
206=53 A. 290=34 L.W. 119=33 Bom. nR. 
1000=35 C.W.N. 693=1931 A.UJ. 373=81 
M.I..J. 212=1931 P.C. 118—1931 M.W.N. 
670 (S. 41, T. P. Act hold not appUcable 
as against minors). Sec also Ganpatrao 
V. Ishwar, 1938 N. 482. 

(b) Dwarka Ram v. BaktM, 14 P. 595 
1935 P. 178. 

(c) Ram Bujhatoan v. Ifathu Rant, 2 
P. 285=50 I.A. 14=4 P.L.T. 29=44 

M. L.J. 615=25 Bom. L-R. 568=1923 M.W. 

N. 382-28 C.W.N. 446=18 nW. 767=1923 


P.C. 37 ; Mobadeo Prasad v. Blasessar, 
2 P. 488 - 4 P.L.T. 707 .-1924 P. 71 : Nazir 
Begam v. Rao Raghunath, 46 I.A. 145=-41 
A. 571-17 A.L.J. 591 -21 Bom. L.B. 484-.= 
23 C.W.N. 700--36 M.I..J. 521-11 L.W. 
188-;]919 M.W.N. 498: . 1919 P.C. 12. See 
S. 283 ; Kamta Prasad v. Durga, 1035 P. 
368 ; Sura} Bakhsh v. Kedar. 7 Luck. 505 
-.1938 Oudh 66 : Durga Prasad v. Jew- 
dhari, 62 C. 733=61 C.L.J. 593=1936 C. 
116. 

(d) Sohan v. Zorawar, 1937 A.L.J. 73 
=1937 A. 219; Puftoo Lai v. RaghuMr, 
9 Luck. 237=1933 Oudh 535. 

(e) Anant v. CoOeetor of Etah, 40 A. 
171=7 L.W. 323=16 A.L.J. 245=20 Bom. 
L.R. 524=22 C.W.N. 484=34 M.L.J. 291= 
1918 M.W.N. 446=1917 P.C. 188. 
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other hand, can any fixed and inflexible rule be laid down as to 
the proper weight which they are entitled to receive. If the deeds 
were challenged at the time or near the date of execution, s-t that 
independent evidence would be available, the recitals wotild de- 
serve but slight consideration, and certainly should not be accepted 
as proof of the facts. But, as time goes by, and ill the ori ginal par- 
ties to the transaction and all those who could have given evidence 
on the relevant points have grown old or pas.sed away, » recital 
consistent with the probability and circumstances of the case, 
assumes greater importance, and cannot lightly be set aside; for it 
should be remembered that the actual proof of the necessity which 
justified the deed is not essential to establish its validity. It is only 
necessary that a representation should have been made to the 
purchaser that such necessity existed, and that he should have 
acted honestly and made proper enquiry to satisfy himself of its 
truth. The recital is clear evidence of the representation, 
and, if circumstances are such as to justify a reasonable 
belief that an enquiry would have confirmed its truth, then, 
when proof of actual enquiry has become impossible, the recital, 
coupled with such circumstances, would be sufficient evi- 
dence to support the deed. To hold otherwise would result in 
deciding that a title becomes weaker as it grows older, so that a 
transaction— perfectly honest and legitimate when it took place — 
would ultimately be incapable of justification merely owing to the 
passage of time.”^^) 

296. Consideration not applied for necessity or only partially 
applied. — ^If the lender to or an alienee from the manager of a joint 
family has satisfied himself by making reasonable and bona fide 
enquiries that a necessity existed for the manager’s transaction, 
neither the circiunstance that in fact no necessity existed, nor the 
circumstance that the money paid by the creditor or the alienee 
was not utilised at all or only partially utilised for meeting the 
necessity, will invalidate the transaction as against the members of 
the family, As was observed by the Privy Council in Hunooman- 
persaud’s case/^^ “if he does so enquire, and acts honestly, the real 
existence of an alleged sufficient and reasonably credited necessity 
is not a condition precedent to the validity of his charge 

(f) Banga Chandra v. Jagat KUhore, M.W.N. 89=31 C.W.N. 462=8 P.L.T. 210 
44 C. 186=43 I.A. 249=14 A.L.J. 1103=18 =52 M.L.J. 720=29 Bom. LJt. 825=1927 

Bom. L.R. 868=21 C.W.N. 225=31 M.LJ. P.C. 37. 

563= (1916) 2 M.W.N. 336=4 I..W. 458= (h) 6 M.I.A. 393 : See aim Bam Krfchna 

1916 P.C. no ; Puttoo Lai v. Haghubir, 9 v. Ratanchand, 58 I.A. 173=53 A. 100=35 
Luck. 237=1933 Oudli 535; See aim Ss. C.W.N. 841=33 Bom. LJt. 988=61 ILLJ. 
541 and 542. 665=1931 M.W.N. 733=34 L.W. 175=1931 

(0) Sri Kriaban Da* v. Nathu Rom, P.C. 136=1931 A.LJ. 458. 

49 A. 149=54 I.A. 79 =25 A.L.J. 80=1027 
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and he is not bound to see to the application of the money 

The purposes for which a loan is wanted are often future as res- 
pects the actual application, and a lender can rarely have, unless 
he enters on the management, the means of controlling and rightly 
directing the actual application.” The mere fact that a part of the 
consideration, however small, is not substantiated by legal necessity 
would not necessarily nullify a deed of alienation by the manager, 
or show that there was no justification for its execution. The ma- 
terial question that has to be considered is whether the transaction 
itself was justified by necessity. And if on such consideration it 
is found that a substantial portion of the consideration was for legal 
necessity, that the transaction itself was justified by such necessity, 
that the price was not unreasonably low. that the alienee made due 
enquiries and acted honestly, the transaction will be upheld even 
though the alienee is not in a position to prove how the surplus was 
applied. Where it is necessary to sell property to discharge 
a binding legal obligation the purchase price must occasionally 
exceed the actual cash requirements and unless it appears that the 
transaction itself is an improper one or that some more advantage- 
ous arrangement eould have been made, the courts should be slow 
to set aside a sale to a bo?ia fide purchaser simply because the con- 
sideration paid is somewhat greater than the actual requirements. 
Where enquiry is made and it is established that there is a valid 
necessity in respect of a substantial portion of the money raised, 
the presumption is that the portion not accounted for has been 
spent for the benefit of the family and this principle applies to a 
mortgage as well as to a sale.<*'’ The recent decision of the Privy 
Council in Sri Krishan Das v. Nathu lays down that even 

where a portion of the consideration which cannot bo described as 
small has not been proved to have been applied for legal necessity, 
the sale by the manager .<<hould not be set aside merely on that 
ground. To quote the word.s of their Lordships of the Privy Coun- 
cil, “It would rather appear that in any case where the sale has 
been held to be justified but there is no evidence as to the applica- 
tion of a portion of the consideration, a presumption arises that it 


(t) Ram Sundar Lai v. Lachhmi NaraUi, 
51 A. 430 -30 L.W. 24-1929 A.L.J. 561 
33 C.WN. 699 -31 Bom. LH. 803 -57 M 

L. J 7-1929 M.W.N 463-1929 PC. 143; 
Gauri Shankar v. Jiwan Singh, 27 L.Vf 
203 25 A.L.J. 967-53 M.L.J. 786- 1928 

M. W.N. 1-32 C.W.N. 257 P.C. ; Ambala- 
vana v. Gowrt, 44 M.L.W. 467 -19.36 M. 871 
-1936 M.W.N. 1274 . Durga Prasad v 
Jewdhari, 1936 C. 116-62 C. 733 ; Mrs 
Johnstone v. Copal, 12 L. 546=32 PL.R. 
840-1931 T, 419; Hanmantappa v. Dun- 
dappa, 36 Bom. L.R. 474=193-1 B. 234. 


O') Achutanand v. Surjanarain, 5 P. 
746-1926 P. 427 =7 P.L.T. 719. 

(fc) AmbalttoasM v. Cciuri, 44 M.L.W. 
467=1936 M. 871-1936 M.W.N. 1274 ; 
Hitendra v. Sukhdeb, 8 P. 558 -10 P.L.T. 
79-1929 P. 360; But sec Thofcitr Jai v. 
Lala Khairatl, 4 Luck. 107-1928 Oudh 
465 holding th.-it this principle does not 
apply to a mortgage. 

(I) 49 A. 149 54 T.A. 79=25 ALJ. 80 
- 1927 M.W.N. 89 31 C.W.N. 462= 8 P.L.T. 
210=52 M.L.J. 720=29 Bom. L.R. 825= 
1927 P.C. 37. 
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has been expended for proper purposes, and for the benefit of the 
family. This is in lino with the series of decisions already referred 
to, in which it was held that where a purchaser acts in good faith 
and after due enquiry and is able to show that the .sale itself was 
justified by legal necessity, he is under no obligation to enquire 
into the application of any surplus and is, tl refore. not bound 
to make repayment of such surplus to the members of Ih* family 
challenging the sale”.*”'* But if the transaction itself is not justified 
by necessity or benefit, but it is lound that a portion of the consi- 
deration has been spent for family purposes, then, in the Presiden- 
cies of Madras and Bombay, the transaction may be set aside at 
the suit of the objecting coparceners to the extent of their interests 
on their paying their proportionate share of the amount found to 
have been spent for family purposes.*”' If the transaction is one 
by way of mortgage and a portion of the consideration was utilised 
for family purpo.ses, though the transaction itself was not as such 
justified, the security may be limited to the amount found binding. 
But if such transaction is one by way of sale and is not supported 
by family necessity and has been entered into by the manager in 
Provinces other than Madras and Bombay, the whole transaction 
and not only to the extent of the interests of the objecting coparce- 
ners, .should be set aside, subject of course to the equity of the 
alienee of his being paid the portion of the consideration found to 
have been spent for the family purposes.*"* 


PIOUS OBLIGATION 


297. Pious Obligation. — ^Every son, grandson or great-grand- 
son is under a pious duty to discharge the debts with interest of 
re.spectively the father,**’* the grandfather, *•** or great-grand- 
father,*''* provided he had not become divided from his respective 
ancestor at the time the debts wore incurred and they arc neither 
immoral nor illegal. The liability imposed on a son to pay the just 
debts of his father is not a gratuitous obligation thrust on him by 


( in) See also Niamnt Rai v. Din nfi'il, 
8 Lah. 597 -!>4 I.A. 211-52 M.L.J. 729-23 
Bom. L.R. 886.-25 A.LJ. 599 1927 M.W. 
N. 45.1-8 PL.T. 647 - 26 L.W. 442-1927 
P.C. 121 which follows Kriahan Das’s 
case. 

(n) Vadivelam v Natesan, .17 M 43.1- 
6 T.C. 835-2.1 M.LJ. 256-1912 M.W.N. 
851 ; See also S. .115 and VenkatapatM v. 
Panna, 51 M. 824- SS M.L.J. 489-22 L.W. 
228-1928 M. 788-1928 M.W.N. 410. 

(o) See S. 315 

(p) Girdharee Lull v. Kantoo Lull, 1 
I.A. 321 ; Brij Narain v. Mangal Prasad 


46 A. 95-51 I A 129 21 A.L.J 934 28 
OWN. 25.1-46 ML.J 2.1 5 PL.T. 1 1921 

M.WN. 68-19 L.W. 72 -26 Born. L R. 
.100-1924 P.C. 50. 

(q) Laehman Das v. Khunnii LnJ. 19 A. 
26 (F.B.). 

(r) lJUah v. namodar Prasad, 
48 A 518 - 53 I A. 204-1926 M.W.N. 816 
. 25 A.L.J 1 28 Bora. L.R. 1402=51 M. 
L.J. 792-24 LW. .151 --7 P.L.T. 815-31 
C.WN. 293 -1926 P.C. 105: Ramji v. 
Maiiamaya, 1936 P. 158=16 P.L.T. 789 : 
Shea Ram v. Durga Baksh, 3 Luck. 700= 
1928 Oudh 378. 
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Hindu Law but is a necessary corollary, if not a salutary counter- 
balancing proviso, to the rule that the son acquires an interest in 
the joint family property from the moment of his birth. Neither 
the fact that the debt was incurred only for the personal purposes 
of the fether and not for the general benefit or necessity of the 
family (0 nor the fact that the father is not the manager of the 
family is a ground for excluding this liability. 

298. Nature, extent and duration of pious obligation. — Brahas- 
pati declares that “He who having received a sum lent or the like 
does not repay it to the owner will be bom hereafter in his credi- 
tor’s house, a slave, a servant, a woman or a quadruped”*®' and, a 
debt having been considered as a sin, it was enjoined by the Sastras 
that the son, whether he possesses any joint family property or not, 
should extricate the father from ihe after-death tribulations conse- 
quent thereon by paying off the father’s debt if the same was not 
tainted by illegality or immorality.*"' But the pious obligation, as 
it is enforced by the British Indian Courts now, is hedged in by 
limitations. The liability of the son under this doctrine is not a 
personal liability but one limited to his interest in the joint family 
property, and where there is no joint family property, the liability 
does not exist even though the son may possess his own separate 
property.**' The Provident Fund amount which stood to the credit 
of a deceased judgment-debtor at the time of his death and was 
paid over to his son as his dependant cannot be proceeded against 
for the father’s debt, inasmuch as it is the son’s property under the 
statute. *v) Ihough the pious obligation exists both during and 
after the father’s life-time,*®' and though it is enforceable even in 
respect of a debt incurred prior to the son’s birth, the liability lasts 
only so long as the father’s liability lasts,*"' and neither arises when 


(<) Lalta Prasad v Gajadhar, 55 A. 
=1933 A. 235=1933 A.1..J. 550. 

(() SrljMt Singh v. Tagore, 44 C. 524= 
44 I.A. 1=15 A.I..J. 147-19 Bom. L.H. 290 
=21 C.W.N. 442=32 M.L.J. 133-1917 
M.W.N. 193=1916 P.C. 220; Mnttayan v. 
Zatnlndar of Sivagiri. 9 T.A 128 6 M 
1 (P.C.). 

(u) See S. 298. 

(V) Colebrooke’s Digest. Vol 

(w) Sarada, lU-4, 5 and 6. 

(x) Svkhdeo V. Madhusudan. 10 P. 
305=12 P.1..T. 75=1931 P. 177 : Lolto 
Prasad v. Gajadhar. 55 A. 283=1933 A.I..J. 
550=1933 A. 235 ; Peda Venicanna 
V. Sreenivasa, 41 M. 136=6 I..W. e49=.33 
M.I.J. 519=1018 M.W.N. 55=43 I.C. 225; 
Btssessor t. ttamakant. 13 P. 7=15 P.LT. 
571=1834 P. 187; Tribeni Prasad v. 
Pishambar, 1934 A. 212; Raja Baksh v. 


Raja Ram, 1933 Oudh 309 ; Devidas v. 
Jada Ram. 15 L. 50-35 P.L.R. 80-1933 
n. 857. 

<y) Thai Mahomed v. Balajl. 57 M. 
440-39 L.W. 186=1933 M.W.N. 1473- 
1934 M. 173- 66 M.LJ. 207. 

(z) Brij Narain v. Mangel Prasad, 46 

A. 95-51 I.A. 129=21 A.L.J. 934 -28 C. 
W.N. 253=46 M.L.J. 23=5 P.L.T. 1-1924 
M.W.N. 68=19 L.W. 72=26 Bom. L.R. 
500 - 1924 P.C. 50 ; Bal Rajaram v. Manek- 
lal. 56 B. 36=19.32 B. 136=34 Bom. L.K. 
55 ; Devi Das v. Jada Ram. 15 L. 50.-1933 
L. 857 : Chhotey Lai v. Ganpat, 57 A 
178=1934 A.L.J. 483=1934 A. 590 (F.B.). 

(a) Lakshman v. Mahableshwar, 1931 

B. 542=33 Bom. L.R. 1234 ; Narayanan 
V. Veerarwa. 40 M. 581=4 L.W. 422=35 
I.C. 918= (1916) 2 M.W.N. 271=31 M.Ljr. 
386. 
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the father contracts the liability subsequent to a partition with his 
son^**) nor continues after such debt has become barred by limita- 
tion. But the conversion of a father or the son from Hindoism 
to an alien faith like Mahomedanism or Christianity would not 
operate to rid the son of his pious liability in respect of a debt in- 
curred by the father prior to the conversion. <• The liability of 
the son has been succinctly summarised by Wadia J. in Mu^chand 
V. Jairam, 37 Bom. L.R. 288 = 1935 B. 287, as fcOlows : 

“ The liability of the son is however not a personal liability. It is limited 
to sons who are joint with their father, and it is limited only to their interests 
in the coparcenary property. It subsists so long as the liability of the father 
subsists. It would cease on the debt becoming time-barred against the father. 
It is not a joint or a joint and several liability in the sense in which those 
terms are understood in Elnglish Law.” 

A long catena of recent decisions has now established that the 
son’s share is liable even after his partition with the father for the 
latter’s nonavyavaharika debts incurred prior to partition, and the 
argument, though plausible, that the father’s creditor should not 
be held to be in a better position than the father him.self and hence 
should not be allowed to proceed against the son’s share when the 
father himself cannot touch it after partition, has not found ac- 
ceptance. The.ce rulings do not countenance any distinction 
between a case of partition where there is no provision made for 
the discharge of father’s debts and a case of an honest division of 
net assets after making full provision for the discharge of those 
debts, even though in the former case it would be unjust to deprive 
the creditor of his remedy against the son’s share, and in the latter 
case it would be inequitable to call upon the son tc pay once again 
what he has virtually paid off by ample provision in the partition. 
But what is thus established is only the right of the father’s creditor 
to proceed against the son’s share after partition, ana not the form 
of the remedy by which that right can be enforced. The creditor 
can enforce the son’s pious obligation even after partition by bring- 
ing a suit against him in respect of the father’s pre-partition debt. 
But can the creditor execute against the son’s share after partition 
a decree obtained against the father alone prior to partition ? On 


(b) Ram Samn v. Bhagvean, 52 A. 71 
r=1929 A. 775 ; Ram Ghulam v. Nand 
KUhore, 4 P. 469=1925 P. 688=6 P.I..T. 
613. 

(e) Lafcshtnan v. Mahablechioar, 33 
Bom. i:..R. 1234-1931 B. 542 ; See also S. 
308. 

(c-«) Somosundara v. Sarattmhachariar, 
48 L.W. 452. 

(d) Annabhat ▼. Shioappa, 52 B. 376= 
1928 B. 232 ; Subnmania v. Sabapafhy. 
51 M. 361=27 L.W. 688=1928 H.W.N. 


346=54 M.L.J. 726=1928 M. 657; Lalta 
Prasad v. Cajadhar, 1933 A. 235=1933 
A.L.J. 550=55 A. 283; Jawahar v. Par- 
duman. 14 L. 399=1933 L. 116; Rem 
Raj V. Basheshar, 14 L. 22=1933 L. 253 ; 
Bankey Lol v. Durga Prasad, S3 A. 868= 
1931 A.L.J. 917=1931 A. 512 (P.B.) ; 

Atid Krishna v. Lola Randanfi. 14 P. 
732=1935 P. 275 (F.B.). 

(e) Bankey Lai v. Durga Prasad. 53 
A. 868=1931 A. 512 ; Trtbeni v. Bisham- 
bar, 1934 A. 212. 
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t-his question the decisions are not uniform, some decisions taking 
the view that once there is a partition between the father and the 
son, the creditor’s right is only to sue the son to enforce the pious 
obligation, U) the ether set of decisions taking the view that the 
decree, though obtained against the father only, can be executed 
against the son’s share. <»> The latter view appears to be the soun- 
der of the two. Once it is established that the son is liable for the 
pre-partition debts of the father, it must be assumed that the 
decree obtained against the father in respect of such a debt is bind- 
ing on the son as well, and there is no conceivable reason why if 
the creditor has a right to proceed against the joint family property 
in execution of a decree against the father before partition takes 
place, that right should be taken away by a partition being effected 
subsequent to the decree. No doubt, if, as was held in Atul 
Krishna v. Lala, 14 F. 732—1935 P. 275 (F.B) .. the decree against 
the father in respect of his pre-partition debt was obtained subse- 
quent to the partition with his sons, the creditor should not be 
allowed to execute the decree against the sons’ shares. But if the 
decree itself is prior to the partition, it is difficult to sec on what 
pi'inciple the decree-holder’s x'ight to proceed against the sons’ 
shares in execution of that decree can be taken away by a parti- 
tion subsequently come to between the father and his sons. In this 
connection the recent decision of a Full Bench of the Madras High 
Court to the effect that a suit and decree against a father-manager 
in respect of a family liability should be held binding on the son, 
even though subsequent to the commencement of the suit a parti- 
tion had been come to between the father and son, contains valua- 
ble and instructive dicta pointing to the executability of a decree 
obtained against the father alone, against even the sons, though a 
partition has intervened between the date of the decree and the date 
of execution. 


If a pre-partition debt of the father is renewed by him subse- 
quent to partition, the son cannot be made liable in respect of the 
renewal. The recent decision of the Madras High Court in Muntt- 


(/) Adivi V. TirumalaipaW, 1934 M.W.N. 
1097- 1934 M. 662 -40 M L.W. 58«: Veer- 
appa V. Annamalai, 1935 M. 316=41 M.UW. 
431-68 M.L.J. 157=1935 M.W.N. 190; 
Veerapya v. Bommadevara, 44 M L.W. 
861=1936 M. 887 ; Tirumalnmumu v. 
Subramania, 1937 M.W.N. 122-1937 M. 452 
• 45 M.L.W. 174 - (1937) 1 M.L.J. 243 ; 
Knpixui V. Moso, 45 M.L.W. 212-1937 M. 
W.N. 113 -(1937) 1 M.L.J. 249-1937 

M. 424 ; Jainaravon v. Sonaji. 1938 Nag. 24. 

( 0 ) Panna Lai v. Ram Nand. 1936 L. 
193-=38 P.L.R. 712: Nand Kishare v. 
Madan Lai. 1936 L. 64 ; Kithan Sarup v. 
Brijlaraj. 51 A. 932=1929 A. 726; Ban- 


key Lai v. Dvrga Prasad, 53 A. 868= 
1931 A 512 ; Puttu Lai v. Parbati, 1935 
Oudh 443 ; Raghuruindan v. Mott Ram, 
6 Luck. 497=6 Oudh W.N. 689=1929 
Oudh 406; Atul Krishna v. Lala, 14 Pat. 
732. 

(/t) Venkalanarayana v. Venkata Soma- 
raju. I.L.R. 1937 M. 880=46 L.W. 112= 
1937 M.W.N. 427= (1937) 2 M.L.J. 251 = 
1937 M. 610 (F.B.). 

(t) Peda Venkanna v. Sreenivasa, 41 
M. 136 = 33 M.L.J. 519=1918 M.W.N. 55 
-6 L.W. 649 =43 I.C. 225 ; Subramania 
V. Subbiak, 1930 M.W.N. 658. 
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sami Gownden v. Kutti Mooppan^^^ that the sons are liable for a debt 
on a promissory note executed by the father before partition and 
kept alive by the father by endorsements of part-payments :nade 
subsequent to partition, is, it is submitted, not correct. Tt was held 
by the Allahabad High Court in Ajodhia Prasad v. Data Ram/') 
relying upon the observations of the Privy Coun. 1 in Brij Narain’s 
case/"^^ that for the pious obligation to arise the debt should have 
been contracted by the father as the manager if the familj-. The 
following is the passage in Brij Narain's case^^' which was relied 
upon for the above view: “If he (the manager) is the father and 
the reversioners are the sons, he may, by incurring debt, so long 
as it is not for an immoral purpose, lay the estate open to be taken 
in execution proceedings upon a decree for payment of that debt.” 
It is submitted that in view of the facts of the case with reference 
to which the said passage has to be con.strued, it is not correct to 
deduce the further condition for the operation of the pious doctrine 
which the Allahabad High Court sought to impose. In another 
case, the Allahabad High Court enunciated a further condition for 
the operation of the pious doctrine, namely, that the son’s share 
in a joint family property was not liable under the doctrine of 
piou.s obligation unless the family consisted of only the father and 
sons.f**' But in Lalta Prasad v. Gajadhor,^"' it was definitely ruled 
that every Hindu is under a religious obligation to discharge his 
father’s debts which are neither illegal nor immoral, irrespective of 
the fact whether the father is or is not the manager of the joint 
family or whether the joint family is or is not composed of coparce- 
nei’s other than the father and sons, such as collaterals and ascen- 
dants. The Full Bench decision of the Allahabad High Court in 
Bankey Lai v. Dnrga Prasad, definitely disapproves of the view 
in Ajodhia Prasad’s co.se, and a recent decision of the Madras 
High Court follows the view taken in Lnlta Prnsad v. Gajadhar.^®' 
The latest decision of a Full Bench of the Allahabad High Court 
in Chhotey v. Ganpat,^'^ definitely brings the Allahabad view in 


fj) 56 M 833- 1933 M W.N. 955- 38 
L.W. 325-65 MLJ. 311-1933 M. 708 

(k) Sec Peda Venkanna v. Sreenivasa, 

41 M. 136 -.33 M.L.J. 519-1918 M.W.N 55 
-6 L.W. 649 - 43 I.C. 225 ; Subramania v. 
Subblah, 1930 M.W.N. 658 ; Subramania 
V. Sabapathy. 51 M. 361 nt 410-1928 M. 
657-1928 M.W.N. 346-54 M.LJ. 726=27 
L.W. 688 (F.B.) ; Rama Vadhyar v. 

ManUm, 45 L.W. 767. See <*iIso Panyu- 
diya V. Uihandlya. 48 L.W. 251= (1938) 
2 M.L.J. 33, a case of a manager. 

(l) 1931 A. 131=1931 A.L.J. 104. 

(m) 46 A. 95-51 I.A. 129-1924 P.C. 
30=21 A.L.J. 934 - 28 C.W.N. 253 - 46 M.L. 


J. 23—5 PLT. 1=1924 M.W.N. 68-19 
L.W. 72-26 Bom LB. 500. 

(n) TI.P Oil Mills V. Jamna Prasad. 
55 A 417 - 1933 A 334-1933 A.L J. 233 ; 
Sec contra In lalta Prasad v. Gajadhar, 
55 A. 283-1933 A 235-1933 ALJ. 550. 

(o) 1933 All. 2.35 755 A. 283.=1933 A. 
L.J 550 

(p) 53 A. 868 1931 A 512 -mi A.L. 
J. 917. 

(q) Virayya v. Parthasarathy. 38 L.W. 
4.36=1933 M. 690 =57 M. 190=65 M.L.J. 
417=1933 M.W.N 821. 

(r) 1934 A. .190=1934 A.L.J. 483. 
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line with that taken by the Madras High Court/*) the true basis 
of the pious obligation according to this view being the relation- 
ship of father and son and not the accident of the father being the 
manager of the joint family, f*) But the debt should not have be- 
come time-barred under the provisions of the Limitation Act/“) 
even though a debt in spite of its having been barred by time may 
be a valid consideration as an antecedent debt for a father’s aliena- 
tion, f®) The fact that the property that descended to his son is 
ancestral and not the self-acquired property of the ancestor does 
not exclude the son’s pious obligation and affords him no ground 
for resisting the claim of the ancestor’s creditor to enforce it.<®) 
This liability to discharge the ancestor’s debts not being either a joint 
or a joint and several liability with the ancestor’s/*) the father alone 
can be sued, but the son alone cannot be sued during the father’s 
life-time, though the son can be sued along with the father during 
the father’s lifetime or alone after his death. <*) 

299. Pious obligation of grandson and great-grandson. — ^The 
text of Brahaspati, ^®) which enjoins on the son the duty of paying 
his father’s debts with interest, lays down that the grandson, though 
he is bound to pay the grandfather’s debts, yet need not pay the 
interest thereon and that the great-grandson need not at all pay 
his great-grandfather’s debts unless ho has a.sset.s in his hands. But 
this difference in the liability of the respective descendants was 
denied judicial recognition by the Privy Council in Masit Ullah v. 
Damodar Prasad,^^'^ wherein it was finally held that the liability 
of the great-grandson to pay off his great-grandfather’s debts was 
co-extensive with that of the grandson to* pay off his grandfather’s 
debts and that of the son to pay off his father’s debts and the fact 
that an intermediate ancestor was alive did not prevent the opera- 
tion of the great-grandson’s pious obligation to discharge his great- 
grandfather’s liability. This view nullifies the effect of the deci- 
sion in Chet Ram v. Ram Singh <«) that the liability in respect of 
the grandfather’s debt does not arise so long as the father is alive. (^) 

(«) See also Paghu Mol v. Dhani, 1934 (y) Perlosami v. Spetharama, 27 M. 243 

L. 101. - 14 M.L.J. 84 (r.B.). 

(t) Shunmukam v. Nachv, 44 I..W. <g) Cvlamkhaja v. Shivlal, 40 Bom. 

738=1937 M. 140-1936 M.W.N. 1263= LJl. 381. 

(1937) 1 278. (a) Colebraoke, Vid. 1. p. 265. 

(w) CaJodhoT V. Jagannath, 46 A. 775 (b) 48 A. 518=53 I.A. 204=1926 M.W. 

-22 A.L.J. 601=1924 A. 551 (F.B.); N. 816=25 A.I..J. 1=28 Bom. L.R. 1402=51 

Subramanto v. Gopala, 33 M. 308=7 I.C. 792=31 C.W.N. 293=24 L.W. 551= 

898=20 M.L.J. 633; See also S. 308 7 P.I..T. 815=1926 P.C. 105. 

(V) aajadhar v. Jagannath. 46 A. 775 (e) 44 A. 368=49 I.A. 228=16 L.W. 89 

=22 A.L.J. 601=1924 A. 551 (F.B.). =3 P.L.T. 363=43 M.I..J. 98=1922 M. 

(w) Glrdharee Loll v. Kantoo Loll. 1 W.N. 455=24 Bom. I..R. 1231=21 A.LhT. 

LA. 321. 114=1922 P.C. 247. 

(x) Narayanan v. Veerappa, 40 M. 581 (d) Guru Din v. Rameshwor, 1933 

=4 L.W. 422=35 I.C. 918= (1916) Oudh 102; Brjmohan v. Mahabeer, 63 C. 

2 M.W.N. 271=31 M.L.J. 386. 194=40 C.W.N. 808. 
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In a recent ruling, in spite of the effect of the decision in Masit 
Ullah’s case^^> that the liability of the grandson and the great- 
grandson to discharge the respective ancestor’s debts is co-exten- 
sive with that of the son to discharge the debt of the father, the 
Allahabad High Court observes that while the son is liable in res- 
pect of a debt incurred by the father standing . . surety for pay- 
ment, the grandson is not liable for such debt of his grandfalher/'’' 

300. Debts not attracting pious obligation. -As was already 
pointed out, it is only debts which, for convenience of description, 
may be said to be neither illegal nor immoral, that attract this 
pious obligation to pay the throe immecliato male ancestoj's’ debts. 
The following is the classiBcatlon of tho debts, which according to 
the texts of Brahaspati, Gautama, Mann and Usf'.nas, the 
son is not under ihe pious obligation to discharge ; 
(1) Debts for spirituous liquor. (2) Debts duo for lust, (3) 
Debts due for gambling, (4) Unpaid fines, (5) Unpaid tolls, (6) 
Useless gifts, or promises without consideration or made under 
the influence of lust or wrath, (7) Suretyship debts, (8) Commer- 
cial debts and (fl) Avyavaharika debts, It may now ho taken 
as settled that the text extending to the son an immunity from pay- 
ing father’s commercial debts has become obsolete, and the text 
dealing with the suretyship debts applies only in thi? case of such 
debts for appearance or honesty of another"'' and does not apply in 
the case of surety debts for payment of money and for delivery 
of goods. In a recent case of tho Allahabad High Court, Dwarka 
Das V. Kishan Das/^^ the following observations were made with 
reference to the suretyship debts: “Under the Mitakshara the lia- 


(b) See p. 300 foot note (b). 

(e) Dwarka Daa v. Kiahan Daa, .SS A. 
675-1933 A.i:..J. 1459-1933 A. SSI ; 

Bbaratpur State v. Sri Krishan, 1936 A. 
327=1936 A.L.J. 236=1936 A.W.R. 329. 

(/) Chhttkauri v. Ganga Prasad, 39 C. 
862=12 I.C. 609-16 C.W.N. 519. 

(g) Achutaramayya v. Ratnajee, 49 M. 
211=23 L.W. 193=50 M.L.J. 208=1926 
M.W.N. 258=1926 M. 323 ; namkruhna 
V. Uarayan, 40 B. 126 -31 I.C. 301r 17 
Bom. L.R. 955; Pirthi Singh v. Mam Chand 
16 L. 1077=1935 L. 761 ; Bhola Prasad 
7. Ramkumar, 11 P. 399=14 P.L.T. 63= 
1923 P. 231; Aya Ram v. Sadhu, 1938 
Jj. 781. 

(b) Choudhuri v. Hayagriba. 10 P. 94 
=1932 P. 162=13 P.L.T. 473 : Tufeoram 7. 
Gangaram, 23 B. 454 ; Maharajah of 
Benares v. Ram Kumar. 26 A. 611 ; 
Brijnath v. Bindeahwari, 86 I.C. 791=48 
M.LJ. 456=1925 M. 751 ; Loluhmt- 


narayana 7. Hanumantha, 58 M. 375= 
1935 M. 144 -68 MI.J. 52H- 41 M.L.W. 
25 1935 M.W.N. 4. 

(i) Rnsih v. Singhesu'nr, 39 C. 843 
■16 C.W.N. 1103 14 I.C. 147; 

Satyacharan v. Sathir, 4 P.L.J. 
309 = 51 I.C. 791 ; Thangathammal 
V. AmnachaJam, 41 M. 1071—35 M.L.J. 
229-.1918 M.W.N. 673 -48 I.C 76 ; Mnia 
Din V. Ram Lakhan, 52 A. 1,53 -1930 A. 
37=1929 A.L.J. 1285 ; Tukaram v. Ganga- 
ram, 23 B. 454 ; Choudhuri v. Hayagriba, 
10 P. 94=13 P.L.T. 473-1932 P. 162 ; 
TmIsM Praahad v. Dip Prakaah, 53 A. 
695-1931 A.L.J. 559-1931 A. 631; 
Satrohan v. Umadutf, 1935 Oudh 455 ; 
Shamrao v. Shantaram, 37 Bom. L.R. 
123-1935 B. 174. 

(J) Choudhuri v. Hayagriba, 10 P. 94= 
1932 P. 162- 13 P.L.T. 473. 

(fc) 55 All. 675-1933 All. 587=1933 
A.L.J. 1459. 
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bility of the surety himself exists for the payment of the debt where 
the surety is for appearance, for confidence or for pay- 
ment, the liability of the son exists in the case of surety for payment 
but the liability of the grandson for the payment of the debt incur- 
red as surety does not exist.*'* But if the surety for appearance or 
for confidence had bound himself after taking pledge, then his sons 
also must pay the debt incurred by becoming surety from the pro- 
perty taken in pledge.” In addition to the above, neither a debt 
contracted by the father while under a disability like minority,'”** 
nor a debt which is barred by time,'** attracts the son’s liability 
to pay it by virtue of the pious obligation, though in the latter case 
of a barred debt, the father is entitled to renew it so as to make 
the renewal binding on the son.'"* The whole question can be 
considered under the tei-m “ Avyavaharika ” which may bo adopt- 
ed as a compendious expression describing the debts to which the 
pious obligation does not attach. 

301. Avyavaharika debts. — ^The term Avyavaharika has not 
had a uniform definition at the hands of those who had to deal with 
it. and has been commonly rendered in the judicial decisions as 
“illegal or immoral”. Apararka describes it as meaning “not 
righteous or proper,” and Colebrookc defines it as “ for a 
cause repugnant to good morals.” The Allahabad High 
Court'®* defines an Av 5 ^avaharika debt as one involving 
an element of criminality, while the Bombay High Court '*** 
takes it for a debt which the father ought not, as a 
decent and respectable man, to have incurred and which is attri- 
butable to his failings, follies or caprices. Justice Mookerjee 
renders it as one which is not lawful, usual or customary, '*»* 
while Ju.stice Sadasiva Aiyar paraphrases it as “a debt which is not 
supportable as valid by legal arguments and on which no right 
could be established in the creditor’s favour in a Court of jus- 
tice.” '*■’ In this state of differing definitions, the only thing that is 
possible is to make a study of the cases where the question has been 
considered and to find out the existence or the implication of the 
common element in cases where the debt has been held to be 
Avyavaharika and the absence of that clement in those where the 

(l) Naramn v. Vonkatacharyn, 28 D (p) Durbar v Khachar, 32 B. 348—10 

408- R Bom LR. 4:54. Bom. 1..R. 297. This definition, however, 

(m) BaJdeo v Btnclesliri, 44 A. 388- - Is not approved In Bal Rajaram v. Manek- 

1922 A. 215-20 A.L.J. 241. U>J. 56 B. 36.-34 Bom L.R. 55-1932 B. 

(n) Gajadhar v. Japannath, 46 A. 775 136 and Ramkrishnn v. Narayan, 40 B. 

—1924 A. 551 22 A.L.J. 601 (F.B.) : 126-31 I.C. 301-17 Bom. L R. 955. 

Subramania v. Gopala, 33 M. .308 1 T.C. iq) Chhakauri v. Ganga, 39 C. 862— 

898-20 M.L.J. 633. 12 I.C. 609-16 C W.N. 519. 

(ol Jagannath v. Jugal, 48 A. 9-1926 (r) Venugopala v. Ramanadhan, 37 M. 

A. 89-23 A.L.J. 882 ; but see Raghu- 458-22 I.C. 899= 23 M.L.J. 61 ; Rajeshwar 

nandan v. Badri, 1938 A.L.J. 268 where v. Mangniram, 1933 N. 89=15 N.L.J. 159, 

Colebrooke's definition Is adopted. 
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debt has been held not to be such. A tabular classification of the 


two groups of cases will facilitate 

AVYAVAHARIKA 

Element of Criminality. 

1. Money misappropriated in cir- 
cumstances rendering the original 
taking itself a criminal offence. (»> 

2. Money criminally misappropri- 
ated as agent. <0 

3. Costs of suit on false allega- 
tions. 


4. Decree fur money obtained by 
theft. <») 

5. Money criminally misappro- 
priated as guardian. t“) 

6. Fine imposed us a result of 
criminal trial, t*) 

7. Money payable as a result of 
criminal breach of trust. tV) 

8. Decree against the father for 
damages for malicious prosecution. 

9. Liability in respect of subscrip- 
tions received for conducting a 
lottery. (*-«) 

(s) McDawc'" V. Rayava Chetty, 27 M. 
71. 

(t) Malwbir v. Baaduo, 6 A. 234 

(u) Ramiengar v. Secretary of State, 
4 I.C. 105 - 20 ML.J H9. 

(») Pareinan Daa v. Bhaitu. 24 C. b72. 
(10 1 Uni Jlfani v. Uaiif Ah, 33 Bum. 

L. K. 130 -1931 B. 229. 

(j) Said Ahmed v. Raja BorkJiondi, 
139 I.C. 64 at 73 8 Luck. 40-1932 O. 255. 

ty) Widya Wanti v. Jai Dayal, 13 Lah. 
356 . 1932 L. 511-33 P.L.R. 874 ; Toahan- 
pal V. Of. Judge of Agra, 56 A. 548-61 
I.A. 350- 39 C.W.N. 145_68 M.L.J. 1- 40 

M. L.W 420-1934 P.C. 238-1934 AL.J. 
925-16 P.L.T. 25 ; BriJ Behari v. Phunni, 
1937 A.L.J. 470. 

(a) Raghunandan v. Badri, 1938 A.LJ. 
268 1938 A. 330. 

( 2 -a) Muthtiaami v. Pichai, 45 L.W. 244 
■ - (1937) 1 M.LJ. 231^1937 M.W.N. 512= 
1937 M. 344 ; Muniyandia v. Muthuaami, 
48 L.W. 271. 

(a) Venkatacharyulu v. Mohatta, 44 M. 
214=39 M.L.J. 586=1920 M.W.N. 650=12 
L.W. 390=1921 M. 407 ; Naituayyan v. 
Ponnuaami, 10 M. 99=3 M.L.J. 1 ; 
Hanmant v. Gane«h, 43 B. 812=51 IXL 


reference. 

VYAVAHARIKA 
Absence of Criminitl element. 

1. Money rot -ined in breach of 
civil duly but not criminally and 
not accounted for.'"' 

2. Failure U return artieics en- 
trusted or pay the money given 
to ba paid over to another. 

3. Civil liability for meddling with 
another's property or rigo*^fd) such 
at. closing up a charnel («•') or cutting 
down trees, ff) 

4. Borrowing for delending a 
suit for defamation. t») 

5. Costs of impiudent hiigationii^) 
and mesne profits decreed against 
father. 

G. Money borrowed for defending 
against chsuges of forgery and falsi- 
fication.iJi 

7. Borrowing for litigation to set 
up an adoption, 

8 Expenses incurred for an 
Asura form of marriage. 

9. Civil liability for negligently 
allowing misappropriation by sub- 
ordinate staff.* •“> 

612-21 Bum. L.R 1.15 

(b) Brij Path v l^nkahmi, 8 Luck. 3.'! 
-1932 Oudh 165. 

(c) JVtddha Lai v Collector of Buland- 
ahahr. 11 L J. 610 35 I.C. 309. Padma 
Charan v Aahntoah, 13 P .IIU .1934 P. 4.79. 

(d) Guraarn v. Mofian, 4 L. 93—1923 
L. 399. 

(e) Cbliakauri v. Ganya, 39 C. 862. 12 
I.C'. 609-16 C.WN 519; Sec contra in 
Durbar v. Khachar, 32 B. 348=10 Bom. 
L.R. 297. 

I/) Chandrika v Rarain, 46 A. 617= 
1921 A 745 -22 A.L.J. 468. 

tg) Sumer Singh v. Liladhar, 33 A. 472 
-9 I.C. 624=8 A.L.J. 306. 

(ID Prayag v. Kaai, 6 I.C. 258=14 
C.W.N. 659 ; Ramlal v. Jagdiah, 19.78 A. 
591. 

(t) Ramaaubramania v. Sivakami, 21 
L.W. 606=1925 M. 841 a92S M.W.N. 371. 

(Jt Beni Ram v. Man Singh, 34 A. 4= 
11 I.C. 663-8 A.L.J. 1015. 

(fc) Khalthil V. Gobind, 20 C. 328. 

(l) Bhagirathi v. Jokhuram, 32 A. 575 
-r6 I.C. 465- 7 A.L.J. 667. 

(m) Shib Narain v. Jamuna, 1937 P. 

220 . 
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It would be seen from the above tabular summary that there 
is an element of cr iminali ty in cases of debts held Avyavaharika 
and the same is absent in the other group of cases. No doubt 
there are some cases in which this distinction is not discernible. 
But the mere circumstance that the debt has been recklessly in- 
curred, or is imprudent or dishonest or unreasonable, or that 
the debt is attended with impropriety or lapse from right con- 
duct, does not render the debt Avyavaharika. If the liability 
arises from the commission of a crime, though no conviction 
therefor has been given, or has in it a criminal element, or is 
grossly dishonest and utterly repugnant to good morals, or falls 
under the ban of S. 23 of the Contract Act, the son can well claim 
Immunity from his pious obligation. This is the only working prin- 
ciple that can be laid down having regard to the examples given in 
the ancient texts themselves, and each case has to be decided with 
reference to this principle. No useful pui-pose will be served by 
cataloguing all the cases in which the question whether the debt in 
respect of particular facts is Avyavaharika or not has been decided, 
the reason being that in many of them no appreciable attempt has 
been made to lay down any clear principle with reference to which 
this question can be decided in any given case. After all, in each 
case the decision of this question has to depend on the mental atti- 
tude of Uie Judge and the degree t>f moral disapprobation it evokes. 
In such vague matters like this, only a general principle 
like the above can be laid down, leaving its application 
to the facts of each case and to the goodsensc of the 
Judges who have to deal with them. Unless the debt 
falls within the description of Avyavaharika as defined 
above so as to exonerate the son from the duty of paying it, 
the discharge of it, even though it affects ancestral estate, is still an 
act of pious duty on the son. “By the Hindu Law, the freedom of 
the .son from the obligation to discharge the father’s debt has refer- 
ence to the nature of the debt, and not to the nature of the estate 
whether ancestral or acquired by the creator of the debt.”<’’> 

302. Alienation by father. — ^In addition to his absolute powers 
in respect of his self-acquired property, a father of a Hindu 
joint family still retains some of the privileges attaching to his 
position as pofer familias in ancient days, and possesses, by virtue 
of special eminence which he enjoys in his family , certain powers 


(n) Bal Rajaram v. Manefelal, 56 B. 36 
34 Bom. L.R. 55-1932 B. 136. 

(o) Ramasubramania v. Stoalcamt, 21 
L.W. 606 -1925 M. 841-:1925 M.W.N. 371. 

(p) Rajagopal v. Veeraperumal, S3 
M L.J. 232-1927 M. 792 ■ Hemmi v. 


Khemchand, 19.38 A. 601, 

(q) Chandrtka v. rfaratn, 46 A. 617= 
1924 A. 745=22 A.L.J. 468. 

(r) Hunoomanpersaiid v. Mussumat 
Babooee, 6 M.I.A. 393 at 421. 

(a) Wasir v. Moii, 7 L. 522-;1928 L. 395. 
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in addition to those which he may have as an ordinary coparcener 
or the manager of the family. Thus he can make, wi thin reasona- 
ble limits, gifts of ancestral movable or immovable property either 
for pious purposes^*) or through affection. Such gifts of affec- 
tion of a reasonable portion of family property may be made to 
the daughter*"^ or wife.'“> But in no case can a iiift by father be 
valid if made by a will and not by an act mter or if it is of 

an unreasonably large portion of family properl or when it is 
made to a stranger. Besides, a father can alienate joint family 
property either by way of sale or mortgage, so as to bind even the 
son’s interest therein, to discharge his antecedent debts which are 
neither illegal nor immoral, though such debts were incurred only 
for his own personal benefit and not for the benefit or necessity of 
the family, and even though the father is not the manager of 
the joint family, but is only one of its junior members. The true 
basis of the son’s pious obligation to discharge the father’s debts 
is the relationship of father and son and not the accident of the 
father being also the manager of the joint family, and it is on this 
principle of the liability of the son’s share for the discharge of the 
father’s debts that the father’s power of disposal of the son’s share 
for the satisfaction of those debts has been based. It is true that 
a distinction has been made between an involuntary sale of the 
father’s property for the satisfaction of his debts and a voluntary 
disposition by him, by introducing the limitation tnat in the latter 
case the debt must be antecedent to the transfer of property and 
not contemporaneous with the transfer. But this limitation was 


(0 Gangi Reddi v. Tamnu Reddi, SO M. 
421-54 I.A. 136.-52 M.L.J. 524.-29 Bom. 
L.R. 8S6.-25 A.L.J. 593.-31 C.W.N. 799 
1927 M.W.N. 502 -26 L.W. 139-1927 P.C. 
80 ; Karam Singh v. Siirender, 1931 1«. 289. 

(«) Hari Shankar v. Ram Samp, 1938 
L. 113, holding that a father's power to 
make a gift In favour of one of tlie sons 
to the exclusion of the rest is confined 
to moveable property. 

(v) Bttchoo V. Mankorebai, 31 B. 373 
-34 I.A. 107.-. 17 M.L.J. 343 9 Bom. L.R. 
646 -.^11 C.W.N. 769 P.C. ; Sundararamayya 
V. Sitamma. 35 M. 628-. 21 M.LJ. 695 - 
(1911) 1 M.W.N. 422-=10 I.C. 56; Ruma- 
linga v. Narayana, 45 M. 489-1922 M.W.N. 
399^=26 C.WJf. 929=43 M.LJ. 428--20 

A.L.J. 839=24 Bom. LJl. 1209=16 L.W. 
639= 49 I.A. 168.=1922 P.C. 201 P.C. ; 
Sithtdakshmamma v. Kotayya, 44 M.L.W. 
289 =71 MX.J. 259=1936 M. 825; Chenna 
V. Kempamma, 14 Iklys. LX 456 ; Rama- 
kriahna v. Paramewwara. 1931 M.W.N. 
215. See contra in Jinnappa v. Chim- 
mava. 59 B. 459=37 Bom. LJl. 484=1935 
39 


B. 324. 

( 10 ) Snbbarnmi v. Ramamma, 43 M. 
824-12 L.W. 249 - 59 l.C. 681--1920 M.W.N. 
529. 

(x) Deivachila v. Ve.ikatachariar. 1926 
M. 46-49 M.LJ. 317 1925 M.W.N. 556= 
22 L.W. 188 ; Qangl Reddi v. Tammi 
Reddi, so M. 421=54 I.A. 136=52 M.L.J. 
524- 29 Bom. L.R. 856=25 A.L.J. 593=31 

C. WJf. 799=1927 M.W.N. 502=26 L.W. 139 
—1927 P.C. 80 ; hakshman v. Ramchan- 
dra, 5 B. 48 (P.C.) ; Subburami v. Ram- 
amma, 43 M. 824 -1920 M.W.N. 529=12 
L.W. 249-59 l.C. 681. 

(y) Kamakahi v. Chakrapany, 30 M. 
452=17 M.L.J. 405. 

(z) Riamt AH V. Iqbal, 16 L. 659=37 
P.L.R. 846 -1935 L. 827 ; Rab Prasad v. 
Chhotey, 1936 Oudh W.N. 899=164 l.C. 
1000 holding that a gift by father to hla 
concubine was Invalid. 

(a) Rama Rao v. Hanumantha, 52 M. 
856=30 L.W. 251=1930 M. 326=57 M.L.J. 
720; Mt. Kulwanta v. Karam, 1938 C. 
714. 
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iiitruduced on the principle ol stare decisis , and the power of 
the lather cannot be said to be further limited by restricting it to 
cases in which he also happens to be the managing member of the 
joint family . UJ Jn J3rij Narain v. Mangal Prasad,^^> their Lord- 
ships summed up the proixisitions which they wished to lay down 
as a result of the authorities as follows: “ (1) The managing member 
of a joint undivided estate cannot alienate or burden the estate (iua 
manager except fur purposes of necessity. (2) If he is the father 
and otlier members are the sons, he may, by incurring debt, so 
long as it is nut fur an immoral purpose, lay the estate open to be 
taken in execution proceedings upon a decree for payment of that 
debt. (3) If he purports to burden the estate by mortgage, then 
unless that mortgage is to discharge an antecedent debt, it would 
not bind more tlian liis own interest. (4) Antecedent debt means, 
antecedent in fact as well as in time, that is to say, that the debt 
must be truly independent and not part of the transaction im- 
peached. (5) There is no rule that this result is affected by the 
question whether the father, who contracted the debt or burdened 
the estate, is alive or dead.” But this power of the fatlicr to sell 
the sons’ shares for his debts exists only so long as the joint family 
remains vmdivided^*’^ and even where tlie family continues joint, 
except where circumstances exist to justify the exercise of these 
additional powers, the father’s position is the same as that of an 
ordinary coparcener in respect of his powers of alienation. 

203. Antecedent debt. — ^Antecedent debt means a debt ante- 
cedent in fact as well as in time to the alienation in question, that 
is to say, that the debt must be truly prior to and independent and 
not part of the transaction impeached. It may be a simple debt 
or a mortgage dcbt,<'*> it may be an ascertained or an unascertain- 


(b) Venlcataramanayya v. Venkata- 
ramana. 29 M. 200 (F.B.); Brij Narain v. 
Mangal Prasad. 46 A. 95.-51 I.A. 129 :21 
A.L.J. 934 - 28 C.W.N. 253 -46 M.LJ. 23 

- S P.L.T. 1 -11924 M.W.N. 68- 19 L.W. 72 
36 Bom. L.R. 500 1934 P.C. 50. 

(c) Shanmukam v. Nacliu. 44 M.L.W. 
738=1937 M. 140-1936 M.W.N. 1263-- 
(1937) 1 M.L.J. 278. 

(d) 46 A. 95=51 I.A. 129=1924 P.C. 50 

- 21 A.L.J. 934=28 C.W.N. 253=46 M.l..jr. 
23=5 P.L.T. 1-1924 M.W.N. 68=19 I..W. 
72- 26 Bom. L.R. 500. 

(e) Sat Narain v. Sri Kishen, 44 M.L.W. 
417-17 P.L.T. 717 71 M.U.J. 812 
=1936 P.C. 277=40 C.W.N. 1382=38 Bom. 
LR. 1129=17 L. 644 .63 I.A. 384. 

(1) Sahu Ram v. Bhup Singh, 44 lA. 
126-39 A. 437-15 A.L.J. 437=19 Bom. 
L.K. 498 - 21 C.W.N. 698=33 M.UJ. 14= 
6 L.W. 213-1917 M.W.N. 439=1917 P.C. 
61. 


(o) Brij Narain v. Mangal Prasad, 46 

A. 95 -51 I.A. 129 -21 A.n.J. 934=28 
C.W.N. 253-46 M.L.J. 23=5 P.L.T. 1=1921 
M.W.N. 68-19 LW. 72 = 26 Bom. L.R. 500 
^1924 P.C. 50 : Thirunavukarasii v. 
Mnthukrishnan, 1931 M.W.N. 467 ; Ram- 
karan v. Balden, 1938 Pnt. 44 ; Lola 
Cliator V. Raja Ram, 1938 A. 44 ; Chitra- 
dltar V. Khidar. 17 Pat. 238. 

(h) Sanmukh v. Jagamath, 46 A. 531 
-1924 A. 708-22 A.L.J. 417 ; BriJ Narain 
V. Mangal Prasad, 46 A. 95=51 LA. 129= 
21 A.LJ. 934=28 C.W.N. 253=46 M.L.J. 
23=5 P.L.T. 1-1924 M.W.N. 68=19 L.W. 
72-26 Bom. L.R. 500=1924 P.C. 50 and 
Lai Bahadur v. Ambiica, 47 A. 795=.52 I.A. 
443-1925 M.W.N. 852=23 L.W. 220=30 
C.W.N. 701=1925 P.C. 264 ; Gopal Dos v. 
Topan, 16 L. 624=163 I.C. 706; Jagdlsh 
V. Ambashankar, 36 Bom. L.R. 625=1984 

B. 324; Subramania v. Sioaminatha, 40 
M.L.W. 576=1935 M. 121. 
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ed sum,<*> and the creditor in respect of that debt and the person in 
whose favour the alienation impeached has been made to discharge 
that debt, may be different persons or even be the same per- 
son/*') A debt payable, though not domandable, at the lime of 
the alienation questioned, may be a valid antecedent debt to sup- 
port the alienation, <*) as also a debt duo under a. I'arlier mortgage 
bond which contained no personal covenant (”») or contained i per- 
sonal covenant which had become lime-barrt d/") So also an 
obligation undertaken by the father as usufructuary mortgagee to 
pay off an amount due to an earlier simple mortgagee faMs within 
the meaning of antecedent debt in respect of a subsequent aliena- 
tion by the father to discharge that obligation/®) But a more 
contingent liability, as for instance a liability to pay rent which 
may fall due in future in respect of a lease, will not support an 
alienation by way of security before the liability becomes opera- 
tive, because in such a case the antecedency of a debt to the aliena- 
tion in question cannot bo postulated/P) Even a renewal of a 
mortgage debt makes the original debt an antecedent one in respect 
of the new mortgage/*)) The fact that the debt is barred does not 
make the alienation invalid. ^'‘) A right to receive the payment of 
a debt, as distinct from a right to enforce its payment, subsists even 
after the remedy by action has become barred by time : and if the 
debt exists and the debtor is willing to pav it by an alienation of 
the family property, .such an alienation, if otherwise valid, can 
bind his .sons and grand.sons as if the debt is a live one and is 
sought to bo recovc'ied by the creditor by the attachment and sale 
of the family estate/*) Besides, it is necessary to remember that 
an antecedent debt must he a hmw fvAe debt, not colourably in- 
curred for the ijurjiose of forming a basis for the subsequent mort- 
gage or sale in question/*) If a father, however, agrees at the time 
he borrows that he will execute a mortgage in favour of the creditor 


(i) Bal Rajaram v. Maneklal, 5R B. 36 A.W.K. 1065. 

— 1M2 B. 136—34 Bom. Ij.R. 55. (p) BJmratpur State v. Sri Krlshan. 

(}) Pandurang v. Bhagwandaa, 44 B. 19.36 A. 327-- 1936 A.L.J. 236. 

341--55 I.C. 544=22 Bom. LR. 120. (q> Ram Rekha v. Ganqa Prasad. 49 

(k) Iqbal v. lamer, 15 t.. 715-1834 L. A 123 (F.B.). 

296 ; Rom Rekba v. Ganga Prasad, 49 A. (t) Jagdamblka v Kali, 9 P. 843 -12 
123 (F.B.): Jagedish Prasad v. Amba, P.U.T. 288 1931 P. 40: Gajadhar v. 

Shankar, 36 Bom. L.R. 625=1934 B. .324. Jagannatli. 46 A. 775-1924 A. 551-22 

(l) Damodaram v. Batisilal. 51 M. 711 A.I.J. 601 (F.B.): lyalji Singh v Miu-h- 

-28 L.W. 521-1928 M. 566 -55 M.L.J. 471. kund, 1934 P. 699 : Parmanand v. Gur 

(m) Mannu Lai v. Bishambhar Nath. Prasad, 19.35 O W.N. 892- 19.35 Oudh 500 ; 

79 I.C. 35-1924 Oudh 378. Vt.<i»iiP(iiioIIi v. Shankatgir, 19.34 N. 264. 

(n) Goiiri Slianicar v. Sheonandan, 46 (») Cajadhnr v. Jagonnalh, 46 A. 775 

A. 384=22 369=1924 A. 543 ; 1F24 A. 551 -22 A.UJ. 601 (F.BI. 

Satyanaravana v. Satyanarayanamnrfhl, (t) Cliondrciileo v. Mola Priwod. 31 A. 
50 M.L.J. 144-^1926 M. 428=1926 M.W.N. 176 6 AL.J. 263- I I.C. 47 (F.B.); Rom 
7 Sarup v. Shtirai Sinph^ 43 A. 703 :^192t 

( 0 ) Chatar Sen v. Rojo Rom, 1937 A. 113 19 AL.J. 744. 
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if and when called upon, a subsequent mortgage executed by the 
father to secure his debt is one for an antecedent debt and is binding 
as such on the sons. If, on the other hand, money is lent to the 
father on the express condition that a mortgage will be executed 
later, and a mortgage accordingly follows, the debt cannot be said 
to be independent of the mortgage and hence is not an antecedent 
debt so as to make the moi*igage binding on the shares of the sons. 
There is a real distinction between cases in which the lender and 
the borrower contemplate the giving of security only as a future 
possibility and cases in which from the outset the parlies contem- 
plate only a mortgage loan. 

304. Who can alienate for ancestor’s antecedent debts. — ^The 
power to alienate joint family property for payment of antecedent 
debts of any of the three immediate male ancestors is one which in- 
heres only in the ancestor and an alienation made by an uncle of 
his nephew’s share or by a brother of his brother’s share for 
discharging an ancestor’s debt is not binding upon the share of 
the nephew or the brother. But an alienation by a father for dis- 
charging the prior debt of a grandfather or a great-grandfather 
would be binding on the sons, as such debt, being binding upon the 
father by virtue of piou.s obligation, can be considered to be the 
antecedent debt of the father himself for purposes of binding the 
son’s interest by his alienation for its discharge. So also where 
an alienation is made by the manager of a joint family consisting of 
the alienor and his brothers or nephews, for the purpose of discharg- 
ing the debt of a common deceased ancestor (for instance, the father 
in the case of brothers, and grandfathef in the case of uncle and 
nephews) which would be binding on them on the ground of their 
pious obligation, the alienation should be upheld as one made for 
the benefit or necessity of the family by the family manager. ^®"®J 
But an alienation by a grandfather of the grandsons’ interest for 
the debt of their father would not be binding upon the grandsons, 
though if the alienation is by their father it would be binding upon 
them. 

305. Father’s alienation when not binding on the son’s in- 
terest . — A father can validly sell or mortgage the family property 
including the son’s interest either for family necessity in his capa- 

(t-a) Venkataramaaami v. Imperial («) ilneniu v. Ram Prasad, 46 A. 295 
Bank, 48 L.W. 401 (F.B.). -1924 A. 465=22 A.L.J. 182; GtmnI v. 

(u) Chiranjt Lai v. Banfcev Lai, 55 A. Dal Chand, 53 A. 923=1931 A.L.J. 765= 
370-1933 A. 273-1933 A.L.J. 123 ; But 1931 A. 717. 

see Ham Singh v. Sricharan, 1938 A. 147 (v-a) Ram Singh v. Sri Charan, 1938 

=1938 A.L.J. 12 where an alienation by A. 147-1938 A.L.J. 12. 
a collateral for discharge of ancestor’s (o-b) Sheo Ram v. Durga, 3 Luck 
debt was rightly upheld as one far 700. 
necessity. 
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city as manager or, even in the absence of such necessity, for his 
own antecedent personal debts when the same are not tainted by 
illegality or immorality. But this rule, so far as the son’s imprest 
is concerned, is subject to the condition that the son’s interest still 
remains under the father’s control and is not taken away at the 
time of the alienation either by a partition betv -u llie father and 
the sons,^’®> or by attachment of that interest in execuiin.i of a 
decree of Court or by the son’s insolvency M'sting the property 
in the receiver in insolvency or by the son’s or father’s conversion 
prior to the alienation. Even where the son’s interest remains 
within the father’s control, if the alienation is not for family neces- 
sity or for antecedent debt, the alienation is to be treated as an 
ordinary coparcener’s alienation and is to be set aside in toto except 
in the Presidencies of Madras and Bombay where it will be good to 
the extent of the .alienor’s share. But if such aliena+ion is one 
by way of mortgage, the mortgagee Ls entitled to tre-at the mortgage 
debt as a simple debt and obtain a decree on that footing and 
proceed to make the sons’ interests also liable for the same^w> 
unless the sons are able to show that the debt itself was an 
Avyavaharika one/*l 

306. Effect of father’s invalid alienation. — An alienation by a 
father of the joint family property neither for famil 5 ' necessity nor 
for his antecedent debt has the same effect as that of an alienation 
by a coparcener who is neither a manager nor a father of a joint 
family (see coparcener’s right of alienation S. 272) and binds only 
his own interest in the property in Provinces other than Bengal 
and United Provinces where even this benefit is denied to the ali- 
enee. But in such cases, if the consideration for the alienation is 
untainted by illegality or immorality, the creditor is entitled to in- 
voke to his aid the sons’ pious obligation to pay the father’s debts 
and recover the amount as a debt of the father by appropriate pro- 
ceedings from the entire joint family property including the sons’ 
interest. Thus though a mortgage by the father may not be 
binding on the sons qua mortgage on the ground that it was neither 
for pajmient of antecedent debts nor for family necessity, it is open 
to the mortgagee, in spite of a declaration obtained by the 
sons that the mortgage is not binding on them, to obtain a personal 
decree against the father under O. 34, R. 6 of the Code of Civil 

(to) KrUhnaswamt v. Jtamasami. 22 M. A. 596. 

519=9 M.nj. 127. (y)See S. 306 : Sur}a Prasad v. Golab 

(x) Subraya v. Nagappo. 33 B. 264= Chand, 27 C 762. 

2 I.C. 288=10 Bom. L.B. 1206 : Uadho (z) Bhagbiii v. Girja. 15 C. 717=15 I.A. 
Perahad v. Mehrban Singh, 18 C. 157= 99 ; Sicroj Bunzi v. Shea Persad, 5 C. 

17 I.A. 194. 148=6 I.A. 88 P-C. 

(x-o) Atman v. Ganpat, 40 Bom. I..H. (a) CJiunnilal v. Chakicilal, 1937 K. 

946; Jagdiah v. Hoshyar, 51 A. 136=1926 327. 
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Procedure and bring the entire property including the sons’ interest 
to sale in execution of the decree, unless the sons are able to show 
that the debt was tainted by illegality or immorality, f**) But in 
the case of a sale by the father, which is not binding on the sons on 
the ground that it is neither for family necessity nor for discharge 
of antecedent debt, the vendee is not entitled, on the sale being 
sot aside cither to the extent of the sons’ interest in Bombay or 
Madras or wholly in other provinces, to claim a refund of the con- 
sideration from the sons on the ground of their pious obligation, 
the reason being that the setting aside of the father’s sale does not 
give rise to a debt against the father and in favour of the alienee 
till the alienee subsequently obtains a decree against the father for 
failure of consideration. 


307. Father’s debts and burden of proof. — ^Where the question 
arises as to the binding nature of the father’s debt or alienation 
on the son’.s shares, the following rules may be applied for deter- 
mining the same. 

fl) Where the que.stion Is whether a father’s debt Ls binding 
on the sons’ interc.sts in the joint family property, the onus of prov- 
ing that it is tainted by illegality or immorality is upon the sons 
and the burden is not upon the creditor to show that it is free from 
such taint. Mere proof of the general reckless or immoral life of 
the father without establishing a direct connection between im- 
morality and his debt does not discharge the onus on the son,^*) 
who mu.st prove that the debts were contracted for an immoral or 
illegal purpose and that the creditor had notice of it-f**' Direct 
evidence of the application of the debt for a specific immoral pur- 
pose i.s not always possible to obtain, and it will be sufficient in 
such cases if the evidence is such as to lead to the inference that 
the debt mu.st have been incurred for an immoral purpose, 


(b) Shatimtikam v Nachn, ]9.‘I6 M.W. 
N. 1263-44 li.W. 738 (1937) 1 M.LJ. 278 
—1937 M. 149 ; Vennimal v. P. and O. 
Banking Corporatian. 19.30 M.W N 863 : 
Joipala Das v. Wmir ChainI 1933 Lah 
768 : Gulamkhaja v. Shivlal, 40 Bom. 

L.R. 381. 

(c) STtulBOisa V. KiimJiMiottTnl. 44 M. 
801-14 t.W. 78-1921 M.WN. 630-1921 
M 447 ; Dayo Ram v. HaToIinm. 8 1. 678 ; 
Moclfin V. Sati, 39 A. 4R.'i l.-i A.t-J. 42,'-. - 
40 I.C. 4.31 : Sec contra In Koer Basmat 
V. Sunder. 11 C. 396. 

(d) Bui HujaTUin v. Mnncfclal, 56 B. 
.36 34 Bom. L.R. 5S 1932 B .136 ; BJioo- 
biit V. Glrja, 15 C. 717 15 T.A. 99 
(P.C.) : Shyam Narayan v. Suraj 
Narain. .37 L.W. 277 -1933 P.C. 38—19.33 

M.W.N. 138-35 Bom. L.R. 301 64 M.L. 


J. 148-37 C.W.N. 293 ; Sri Narain v. 
Lala Jtaghabnns, 25 M.L..T. 27=17 C.W. 

N. 134 ; Ganeshi Ijttl v. Bhagwan, 
1936 A.WR .347; Devavandan v. Harihar, 
19.35 P. 140 : Sohon v. Wiar. 16 L. 320 
-19.34 L. 800: Mst. Chanda v. Radhe, 
1933 L. 363; Raj KisTiore v. Madan 
nopal. 13 L. 401-1932 L. 636. 

(c) Rajcslitnar v. Mongnlram, 29 N. 
L.R. 107-1933 N. 89. 

(/) Sundura v. Arumuga, 12 L.W. 159 
-5.3 I.C. 390 : Curumoorthi Iyer v. 
.SMbromoTiiam. 107 I.C. 401 ; Ram Waraln 
V Hurbim*. 1934 L. 685 -35 P.L.R. 661 ; 
but sec Venkayya v. Narasimhacharytdu, 
47 L.W. 463- (1938) t M.L.J. 33 which 
dissents from Ciirumoorfhi Iyer v. Suhra- 
maniam, 107 I.C. 401, 
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(2) Where the question is whether u sale or mortgage by 
the father including the sons’ interests is binding upon such in- 
terests on an alleged ground that the alienation was mario f..,v dis- 
charging an antecedent debt of the father, the burden is upon the 
alienee to show either tliat there was an antecedent debt to dis- 
charge which the alienation was made, or that lie used reasonable 
care to ascertain the existence of such circumstances us made hiui 
believe that such a debt existed.**'^ If this is done, the onus is 
shifted to the sons to establish afiirmatively that tiie said debts 
were illegal or immoral/'*^ But where it is found that tiie alienee 
from the father had made reasonable inquiries as to the existence 
of nun-avyavaharika antecedent debts and had acted boiui Jide, the 
validity of the alienation cannot be impeached by the sons on tliu 
ground that in fact the original loan which was paid oil by the 
money raised by the father’s alienation was an improper uue.^‘^ 
It is not essential for the application of this doctrine that the debt 
should have become payable and sliould have been paid by the 
alienee, that is, the alienee can succeed even though the debt has 
not matured and the alienee has not paid the full consideration 
and discharged the antecedent dcbt.<b Where the sons sue to 
recover joint family property alienated by their father for an ante- 
cedent debt not tainted with immorality, it is not open 
to the sons to plead that the family necessity might 
have been relieved in some other way and that it was neither 
the prudent nor the necessary act of the father to alienate it.^-'* 
But even in the case of an alienation for the discharge of an antece- 
dent debt, the alienee must show that the terms of the alienation 
(such as the rate of interest) were not excessive but were justified 
by the necessity of the case.^*') 

(3) The question of burden of proof depends also on the 
question as to the nature of the suit instituted. If it is by a son to 
recover the property which had passed to the hands of an alienee, 
the onus is on the son to show how he is entitled to recover it. If 
on the other hand the suit is by an alienee either to enforce a mort- 
gage or to recover possession of the property sold to him the burden 


(a) Periaswami v. Vaidh'Mngam. 1937 
M. 718-^47 L.W. 60 ; Chandrodeo 
V. Mata Prasad. 31 A. 176-6 AJ..J. 263 
- -1 I.C. 47 ; Sahib v. Girdhari. 45 A. 576= 
1924 A. 24 : Sco S. 38 ol the Transfer of 
Property Act (IV of 1882) . 

(h) SuraJ Bunsi v. Sheo Proituid, 5 C. 
148-6 I A. 88 (P.C.) : Amirthallnga v. 
Arumuga. 28 I..W. 634=1928 M. 986=1928 
M.W.N. 602. 


(t) Penasioatni v. Va(dh{(in0am,=1937 
M.W.N. 1313-1937 M. 718=47 L.W. 60; 
SuTOj BuJiai V. Sheo Proshad, 5 C. 148 
=6 I.A. 88 ; See also Saoumian v. Nara- 
yanan, 15 M.li T. 372. 

(j) Subbaraimlu v. Raitiam, 34 L.W. 
982 .1931 M. 615. 

(fc) Bal Rajaram v. Maneiclal, 56 B. 
36. 1932 B. 136-34 Bom. LJl. 55. 
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is on the alienee to show how the sons’ interests are also bound by 
the alienation. 


(4) The question whether a private alienation by the father 
or a sale in execution of a decree against him passed also the sons’ 
interest in the property dealt with, falls to be answered with refer- 
ence to the tei-ms of the deed in the case of the private alienation 
and the terms of the execution proceedings and the intention of the 
parties in the case of an execution sale<“> as, for instance the quan- 
tum of the price paid. The fact that the sale certificate merely des- 
cribes the property as “the right, title and interest of the judgment- 
debtor” is by itself no ground for holding that the sons’ interests 
have not passed to the purchaser, Nor does the description of 
the property in the deed of alienation as the self-acquired property 
of the alienor prevent the alienee from getting relief against the 
sons on the footing that the property is the ancestral property, if 
the alienee is able to show that as a matter of fact the property dealt 
with is the property of the joint family. 

(5) If the joint family property including the sons’ interest 
is sold in execution of a decree against the father and is purchased 
by a stranger, the sons can recover their shares in the property sold 
only by establishing not only that the debt was immoral or illegal 
but that the stranger had notice of the illegality either actual or 
constructive. This is based on tlie principle that the purchaser 
being a stranger, if he has no notice of the illegality of the debt, 
he is not bound to make enquiry beyond what appears on the face 
of the proceedings. "Where joint ancestral property has passed 
out of a joint family, either under a conveyance executed by a 
father in consideration of an antecedent debt, or in order to raise 
money to pay off an antecedent debt, or under a sale in execution 
of a decree for the father’s debt, his sons, by reason of their duty 
to pay their father’s debts, cannot recover that property, unless they 
show that the debts were contracted for immoral purposes, and 
that the purchasers had notice that Uicy were so contracted. Pur- 
chasers at an execution sale, being strangers to the suit, if they 
have no notice that the debts wei'e so contracted, are not bound to 


(l) Bhaabut V. Girja, 15 C. 717^15 I.A. 
99 

im) Simbliunaih v. Colap Sinyh, 14 
C. 572 -14 I.A. 77 (P.Cl. 

(n) Deendyal v. Jugdeep Itarain, 3 
C. 198 4 I.A. 247 (P.C.) ; Abdul Asig 
V. Appayasami, 27 M. 131 -31 I.A. 1=6 
Bom L.B. 7-8 C.W.N. 186 (P.Q.). 

(o) JVanomi Babiuuin v. MocUiun 
Mohun. 13 C. 21=13 I.A. 1 (P.C.). 

(p) Ibid— Mahabir Penhad v. Moheah- 
war, 17 C. 584=17 IJk. 11 (P.C.). 


(q) Shanmukam v. Nachu, 44 M.L.W. 
738-1937 M. 140 1936 M.W.N. 1263- 
(1937) 1 M.L.J. 278 ; Daulat Kam v. Mehr 
Chand, 15 C. 70 -14 I.A. 187. But sec 
Balwant Singh v. B. Glance]/, 34 A. 296 
-39 I.A. 109 considered in Shanmukam's 
case. 

(r) Mahablr v. Baadeo, 6 A. 234. 

(s) Muddun Thafcoor v. Kantoo Loll, 
1 IJt. 321 ; SuraJ Bunsi v. Sheo Prcuhad, 
5 C. 148-6 I.A. 88 (P.C.). 
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make enquiry beyond what appears on the face of the proceed- 
ings.” Such notice can be given by the sons during the execution 
of the decree obtained against the father^"’ and if they had om'tted 
to do so they can have their liability for the debt tried in a sepa- 
rate suit of their own.‘“-“* These principles regarding necessity for 
notice in the case of a stranger execution purL-’.Hser are equally 
applicable where the execution sale is in respect of a mortgage decree 
against the father or in respect of a decree obtained on a fictitious 
debt by the collusion of the father with the decree-holder. 

308. Limitation and pious obligation. — ^The son being under a 
pious obligation to discharge the father’s non-avyavaharika debt, 
the cause of action against him in respect of that liability must be 
held to arise on the date when the father’s debt becomes due and 
payable/”^ and this view is supported by the decision of the Privy 
Council in Brij Narain v. Mongol Prasad,<^^ which holds the son’s 
pious duty to arise the moment the father contracted the debt. In 
this respect there is a departure from what the ancient texts lay 
down regarding the date when the pious obligation arises, namely, 
the death of the ancestor, though a text of Yagnyavalkya may be 
taken as indicating the date of the commencement of the son’s 
liability to be the exhaustion of the remedy against the father. 
But as regards the period of limitation applicable to a suit for the 
enforcement of the son’s pious duty, the decisions are not in ac- 
cord. The High Courts of Allahabad and Calcutta apply 
Art 120 of the Limitation Act on the ground that none of the other 
specific articles can be said to apply to a case of pious obligation, 
and therefore the residuary Art 120 must be held to apply. But 
the question is not to be viewed in this way. A creditor in respect 
of a father’s debt cannot sue the son alone during the 
father’s lifetime, though he can bring a suit both against the 
father and son,^**’ or bring a suit against the son alone after the 


(t) Suraj Bunst v. Sheo Proshad, 5 C. 
148^6 I.A. 88; Periaavoami v. VaitM- 
litiffam. 1937 M. 718=47 L.W. 60 : 5avu- 
mian v. Narayanan, 15 M.L.T. 372. 

(u) Muddun Thakoor v. Kantoo Lall, 
1 1. A. 333 ; Suraj Bunsi v. Sheo Perehad, 
5 C. 148=6 I.A. 88. 

(u-a) Gangaram v. Chapel, 1938 N. 
431 ; See also Asaram v. Ludheehvsar, 
1938 N. 335 (F.B.) regarding Court’s 

duty in case of signs of collusion. 

(») Beni Parshad v. Puronchand, 23 
C. 262 ; Jtamaeamayyan v. Vlrasami, 31 
M. 222=8 M.L.J. 126. 

Ite) Surja v. Golab, 27 C. 762 ; 
Mallesam v. Jugala, 23 M. 292. 

(X) 46 A. 95=51 I.A. 129=21 A.LJr 
934=28 C.W.N. 253=46 M.L.J. 23=5 ^X.T. 
1=1924 M.W.N. 68=19 L.W. 72=26 Bom. 
40 


L.K. 500=1924 P.C. 50. 

(v) Sahu Ram v. Bhup Singh, 39 A. 
437 = 44 I.A. 126 = 15 A.L.J. 
437=19 Bom. L.R. 498=21 C.W.N. 698= 
33 M.L.J. 14=6 L.W. 213-1917 M.W.N. 
439=1917 P.C. 61. 

(z) Yagnyavalkya, 11-50. 

(a) Nareingh v. Laiji, 23 A. 206 ; 
Maharaj v. Balwant, 28 A. 508=3 A.L.J. 
274 ; Gourishanfeer v. Sheonandan, 46 A. 
384. 

(b) Brijnandan v. Bidya Prasad, 
42 C. 1068=29 I.C. 629=19 C.W.N. 849: 
See also Surja v. Golab, 27 C. 762. 

(c) Periasami v. Seetharama, 27 M. 
243=14 M.L.J. 84 (F.B.). 

(d) Ramaawami v. Vlaganatha, 22 M. 
49=8 M.L.S. 312. 
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father’s death. In any case the son’s liability is dependent on the 
father’s liability and is subsidiary to it. This means that the son 
is liable only so long as the father is liable and “where the creditor 
sues the son on tlie original cause of action the law of limitation — 
includiug the article in the schedule to the Limitation Act — appli- 
cable to such suit will be just the same as that which would be 
applicable to it if it had been brought against the father himself. 
This is conclusively established by the principle of the decision of 
the Court of Appeal in Beck v. Pierce.^*‘^ It was there held that 
the cause of action in respect of which a husband is liable for his 
wife’s ante-nuptial debts is his wife’s contract, not his own, and the 
statute of limitations had always been regarded as beginning to run 
in his favour as well as in his wife’s from the time when the cause of 
action accrued against her and any acknowledgment or part pay- 
ment by her before marriage kept her debt alive both against her 
and her after-taken husband. In the case of a contract, no doubt, 
the only person who can under the general law be ordinarily sued 
on it is ^he contracting pai-ty or his legal representative or in some 
cases his assign. But if a son is mider the Hindu law under an 
obligation to fulfil the father's contract of debt, as a husband is 
under the English Law to fulfil his wife's ante-nuptial contract of 
debt, the suit against the son or the husband is a suit on the contract 
just as much as a suit against the legal representative of a contract- 
ing party. It may be that the liability of the contracting party 
himself is unlimited but that of the son or the husband or the legal 
representative on the same contract is limited, in the 
case of the son to the extent of the- joint family property in 
his hands, in the case of the husband to the extent of his wife’s 
property which he may have acquired, and in the case of the legal 
representative to the extent of the assets of the deceased which 
may have come to his hands. But in all these cases the cause of 
action on which the son, husband or legal representative is liable 
to be sued is that against the father, wife or person represented 
respectively, and the law of limitation applicable is therefore the 
same”^^) so that if the liability of the father is on a simple bond, 
the limitation is three years, but if the liability is on a registered 
bond it is six years from the date of the bond.^»> 

CREDITOR’S RIGHTS 

309. Creditor’s rights against coparcenary property. — ^A debt 
secured or unsecured in respect of which the creditor may claim to 

~~(e) L.R. 23 q.B.D. 31S. M.L.J 84 (F.B.). 

it) Per BbaXhyam Ayyangar, J. In (0) CvlanikKaJa v. ShivUA, 40 Bom. 
PerUuami v. SeeOiarama, 27 M. 243=14 ti.R. 381. 



Ss. 309-311] 


DEBTS AND ALIENATIONS 


315 


proceed against a portion or the entire interest of the joint family 
property may have been incurred (1) by a coparcener, (2) by the 
manager, or (3) by the father. 

310. Coparcener’s debts and creditor’s rights.— Where a co- 
parcener, who is neither the father nor the manager of the family, 
incurs a debt for his own personal benefit, the creditor is entitled 
to recover the amount out of the debtor’s interest in the joint family 
property by getting a decree on the debt and attaching that interest 
during the debtor’s lifetime (See S. 289). If, on the other hand, 
the debt is secured, the mortgagee is entitled (except in Bengal and 
United Provinces) to bring the mortgagor’s interest in the property 
to sale by getting a mortgage decree in respect of that interest either 
before or after the mortgagor’s death (See S. 272) , and the share 
that is liable on the mortgage is the share of the mortgagor as il 
stood on the date of the mortgage. 

311. Manager’s debts and creditor’s rights. — If the debt 
incurred by the manager, whether secured or unsecured, is for the 
family benefit or necessity, or the lender has entered into the trans- 
action after making hona fide enquiries and satisfying himself that 
.such necessity existed, the debt is binding upon the interests of all 
the coparceners in the joint property and a decree on that debt 
against the manager alone as such binds those intere.sts. f*' Bui 
if the debt or mortgage by the manager cannot be justified as being 
within his powers as such manager, it stands on the same footing 
as that of an ordinary coparcener to which different considerations 
will apply. There is a distinction between the liability of a 
manager and the liability of his coparceners \\dth reference to the 
debts contracted by the manager for purposes of the joint family. 
The manager is liable not only to the extent of his share in the 
joint family property, but being a party to the contract, he is also 
liable personally, that is to say, his separate property is also liable. 
But as regards the other coparceners, they are liable only to the 
extent of their interests in the family property, unless, in the case 
of adult members, they have acted in a manner to justify their 
being treated as being also parties to the contract of loan by reason 


(h) See S. 3t6 : Jinieam v. Gentoant- 
rao. 1936 N. 34. 

(0 Llngangowda v. Basanffowda, 51 
B. 450=54 I.A. 122 =52 M.L.J. 472=25 L.W. 
789=25 A.L.J. 319=31 C.W.N. 570=1927 
M.W.N. 352=29 Bom. L.R. 848=8 P.L.T. 
462=1927 P.C. 56 ; Sheo Shankar v. Jad- 
do Kunwar, 36 A. 383=41 I.A. 216=12 


AJ..J. 1173=16 Bom. L.R. 810=18 C.W. 
N. 968=1 L.W. 645=1914 M.W.N. 593= 
1914 P.C. 136 ; KUhan Prtuad v. Her 
IVarain Singh, 33 A. 272=38 I.A. 45=9 
I.C. 739=15 C.W.N. 321=8 A.L.J. 256= 
21 M.LJ. 378=13 Bom. L.B. 359= (1911) 
2 M.W.N. 395; Sheo Ham v. Luta. 1937 
B. 6. 

(j) See S». 872, 289 and 290, 
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of their conduct, whether contemporaneous or subsequent. 
Where the karta of a joint family firm borrows on promissory notes 
executed in his own name and not in the name of the 
f amily firm, there is no presumption that the borrowing was 
for the purpose of the business and the onus of proving that it is 
for such purpose is on the lender. But in no case can the person 
or personal properties of a coparcener be proceeded against by a 
creditor in respect of a debt incurred by the manager, unless that 
coparcener is a party to the debt itself^”*' or has acted in a manner 
so as to justify his being treated as a party to the contract of loan 
by reason of his contemporaneous or subsequent conduct. 

312. Father’s debts and creditor’s rights. — A father’s debt may 
also be secured or unsecured. If the debt is unsecured and is 
Avyavaharika, it must be treated as that of an ordinary coparcener 
and the creditor’s rights determined accordingly. If. on the 
other hand, it is not Avyavaharika, the creditor is entitled to get 
a decree against the father alone or against both the father and the 
sou, or, if the father is dead, against the son only, and bring to sale 
the entire joint family property including the son's interest in exe- 
cution of that decree. But in no case can the person or personal 
properties of the son be proceeded against for a debt incurred by 
the father unless the son himself is a party to the debL^”*)!! the de- 
cree is only against the father, the creditor has an option, in exe- 
cution of the decree, cither to bring the father’s interest only to 
sale, or to bring to sale the whole joint family property, thus 
availing himself of the son’s pious obligation. ^*1) But the son’s 
pious obligation cannot be availed of by the creditor in execution 
of a decree against the father, if in the suit which resulted in that 
decree the sons had been impleaded but the suit was dismissed 


(fc) Shea Ram v l.vta, 1937 L.. 6 ; 
Canpat v Badri, 16.'i I.C 921 ; Japan- 
nath V. Basist, 1937 P. 19.1: Puvjab 
National Bank v. Jagdish. 19.19 L. 390r: 
38 P.L.R. 733 : Official Assignee of Mad- 
ras V. Polnninppa, 41 M 824-i35 M.I.J 
473^1919 M 690 (F.B ) ; Strileant v 
Sidheshwari. 16 Pat. 441- 1937 Pat. 455. 

(1) Abdvl Majt'l v. Sharaswatlbai, 61 
I. A. 90 -.19 L.W 72 -19.14 A.LJ. 79=66 
M.LJ 6.1--38 C.WN. 201=1934 M.W.N. 
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asin V. Modhnn Mohun. 13 C. 21=13 I. A. 
1 P.C. ; Sripat v. Tagore, 44 C. 524=44 I.A. 
1=15 A.L.J. 147=19 Bom. L.R. 290=21 
C.W.N. 442=32 M.L.J. 133=1917 M.W.N. 
193=1916 P.C. 220 ; BrlJ Naraln v. Man- 
gal Prasad. 46 A. 95=51 I.A. 129=21 A. 
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against the sons/ '‘'What passes to the purchaser under an execu- 
tion sale, whether it is only the interest of the father or the entire 
property sold including the son’s interest, has to be deternuned 
on the terms of the proceedings in execution, and th*- mere fact 
that the property sold is described in the sale certificate as the 
“ right, title and interest of the judgment-debtui ' is no conclusive 
answer that the sale did not include the son’s interest also. *' In 
such cases what is to bo considered is the siib-^tance and not the 
mere technicalities of the transaction.'*' 

If the father’s debt is under a mortgage deed and is justihable 
either on the ground of family necessity or on the ground that it 
was incurred for puipose of discharging an antecedent debt neither 
illegal nor immoral, then the whole interest purported to be mort- 
gaged under the deed including the interest of the son is available 
to be proceeded against by the creditor in execution of a decree 
obtained thereon. If, on the other hand, the debt secured is an 
Avyavaharika debt, the mortgagee has no higher rights than he 
may have as against an ordinary coparcener for which See S. 272. 
But if the mortgage is not for an Avyavaharika debt, but is not 
justified by family necessity or an antecedent debt, the creditor’s 
right varies according as he makes the sons parties to the suit or 
not. If the suit on such a mortgage is only against the father and 
a decree is passed against him, the creditor is entitled to bring the 
entire joint family property including the soli’s interest to sale in 
execution of the per'^onal decree obtained by the mortgagee under 
O. 34, R. 6 of the Civil Procedure Code.'”' But in Provinces like 
Bengal and United Provinces where no mortgage decree will issue 
on such a mortgage,^”' the creditor’s right is only to obtain a money 
decree against the father and have the son’s interest also sold in 
execution if the personal remedy against the father is still alive, 

If the suit on such a mortgage is brought both against the father 
and sons, or against the sons only after the father’s death, the pro- 
per procedure to be adopted in Provinces where such a mortgage 
will not be invalid even as against the father’s interest, is to pass 

fr) Raja Ram v. Raja Baksh, 1938 (u) Ramasvtamayvan v. Virtuami, 21 

PC. 7-47 L.W. 1-1938 M.W.N. 1-42 M. 222 8 M.L.J. 126: SurnJ Biinsi v. 
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li.T. 1. But spe PerUuwami v. VaMhi~ Gaiadhar v Jndubir, 47 A. 122 -22 A.t.. 

Ungam. 47 L.W 60. J. 980r.l925 A. 180 : Lola v. Golab, 28 C. 

(*) Sarju Pmsod v. Koto Saran. 1931 517-5 C.W.N. 640: See also S. 306. 
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a mortgage decree for the sale of the father’s interest in the mort- 
gaged property arn l to direct the son’s interest to be sold in case 
the proceeds of sale of the said interest of the father is insufficient 
to wipe off the decree amount. In other provinces only a 
money decree is issuable, the creditor being entitled to proceed 
against the whole interest in execution of the decree. The 
position will be the same even if the mortgage executed by the 
father is in respect of debts incurred by him for purposes of carry- 
ing on a trade newly started by him. Thus in the case of Gulam- 
khaja v. Shivlal,^^^ a father of a joint family consisting of minors 
started a new business and executed a mortgage over joint family 
property for the debts contracted for that business. Part of the 
consideration of the mortgage consisted of antecedent debts incur- 
red by the father for that business and another part of it consisted 
of a cash advance made at the time of the execution of the mort- 
s'age. After the death of the father, the mortgagee brought a suit 
to enforce the mortgage, and the suit was resisted on behalf of the 
sons on two grounds: (i) that the debts for which the mortgage 
deed wa.\ passed were debts of a new business started by the father 
for the first time and hence his .sons were not bound by those debts 
under the ruling of the Privy Council in Benares Bank Ltd. v. Hari 
Narain’/'^'> (ii) tlial as regards the cash advance made at the time 
of the mortgage, though the personal liability of the father did exist 
under the mortgage deed at the time when the suit was brought, 
the son’s liability under the pious obligation was not available to 
the creditor as the suit was brought more than three years after 
the date of the debt. Both these contentions were, however, re- 
jected. As regards the first contention, the learned judges, Divatia 
and Sen JJ., held that there was no substance in it. The decision 
of the Privy Council in the Benares Bank case^"^ expressly pro- 
ceeds on the principle that the minor members of a joint family 
would not be bound by the* new business .stai’ted by the manager 
or the father, becau.se the new business would mean a sort of part- 
nership to which all the members must be partners and that im- 
plies a contractual obligation which a minor cannot incur. The 
.-argument that was sought to be urged before the Privy Council 
that the minor sons would be bound in execution on the principle 


tT) Kandasami v. Kvppii, 4.S M 421^ 
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enunciated in the second of the five propositions laid down by the 
Board in Brij Noroin's cose, (51 I.A. 129), viz., that there was a 
pious obligation on the part of the sons to pay their father’s d ^bts, 
was not allowed to be raised by the Privy Council in the Benares 
Bank case on the ground that it was not taken in the Courts below 
and might involve questions of fact. Hence c Privy Council 
decision in the Benares Bank case cannot be said to have overruled 
the argument that the sons’ interest would be ’oound even in the 
case of a new business started by che father on the ground of the 
sons’ pious obligation. Then coming to the second contention that 
the suit having been brought more than throe years after thi- debt, 
the pious liability of the sons was barred by limitation, the learned 
Judges held that the period of limitation for enforcing the personal 
liability under the registered mortgage being six years against the 
father, the same period was available even as against the sons, and 
hence the suit was not barred by limitation under Art. 116 of the 
Limitation Act. Then they decreed that with regard to the debt.*? 
antecedent to the mortgage, the mortgage was to havi* ofTcct on the 
minor sons’, interest in the property, but that with regard to the 
cash advance, they would not be bound by the debt as a mortgage 
debt, but their interests in the property could be proceeded against 
in execution of a money decree in respect of that debt . 

313. What passes to an execution purchaser in respect of 
father’s debt. — “Where it is clear from the proceedings, that what 
is sold, and intended to be sold, is the interest of the judgment- 
debtor only, the sale must be confined to that interest, although the 
decree-holder might have sold the whole tenure if he bad taken 
proper steps to do so, or although the purchaser may have obtain- 
ed possession of the whole tenure imder the sale. But if, on the 
other hand, it appears that the judgment-debtor has been sued as 
representing the ownership of the entire tenure, and tliat the sale, 
although purporting to be of the right and interest of the judg- 
ment-debtor only, was intended to be, and in justice and equity 
ought to operate as, a sale of the tenure, the whole tenure then 
must be considered as having passed by the sale. And if the 
question is a doubtful one on the face of the proceedings, or where 
one part of the proceedings appears inconsistent with another, the 
Court must look to the substance of the matter, and not the mere 
form or l ang uage of the proceedings ”.<**' On this question the 
following propositions may be gathered from the decided cases: — 
(1) It is not absolutely necessary for the creditor desiring to 
proceed against the whole of the interest to make the sons parties 


(b) Per Gartli. C.J. in Jeo Lai v. Gunga Penhad. 10 C. 996. 
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to the suit or execution proceedings against the father in respect 
of his personal debts which are not Avyavaharika.t®) 

(2) The same rule applies even in the case of a mortgage by 
the father for his antecedent debt which is not Avyavaharika.^'’ 

(3) That the sons’ interest has also been transferred by the 
father or proceeded against by the creditor in execution against 
him has to be established by the person setting it up.‘®> 

(4) The words “Right, title and interest” used in the decree ov 
execution proceedings against the father are ambiguous and sus- 
ceptible of application either ^ tlie entirety of the joint family 
interest or to the father’s coparcenary interest alone. 

(5) The creditor’s omission of the sons from the proceedings 
is a material circumstance to be considered against the contention 
that the sons’ interest has also been proceeded against. 

(6) The question whether the sons’ interest has also been 
transferred is a question to be decided with reference to the facts 
of each case like the form of the suit, the sale proclamation etc. 

If it appears from the circumstances, the conduct of 
the sons and tlie price paid by the execution purchaser that the 
intention was to sell the whole propeily over which tlie father had 
a disposing power, the entire property should be held to have 
passed to the purchaser, as in all these cases the .suhstance and not 
the technicalities of the transaction should be considered; and 
in a suit for sale upon a moi'tgagc executed by the father, a prior 
auction-purchaser in execution of a simple money decree against 
the father, is entitled to put the mortgagee to proof of the validity 
of the mortgage, on grounds which might have been and could be 
taken by the sons. Where a suit against sons and grandsons on 
a mortgage executed by the father was decreed only against the 
estate of the father in the sons’s hands but was dismissed as against 


(c) ttanomi Bahuasiv v Modhvn Mokun, 
1.1 C 21 -.13 l.A. 1 PC . Girdfiaree Loll 
V Kantoo Lull. 1 I A. 321 ; Sat ffarain 
V. Behari. 6 Lali. 1 -52 l.A. 22 - 47 M.LJ 
8.57. 1923 M.W.N 1-23 A.L J. 85-21 L.\V. 
375--27 Bom. LR. 135 29 C.W N. 797-= 
1925 P.C. 18 ; Mohan v Bala. 44 A. 649= 
1922 A. 310 ; Sabha Ram v. Kiahan, 52 A. 
1027 1930 A.LJ. 1599-1931 A. 112; Gun- 
nan Naidu V. Chendri, 1933 M. 839=63 
M.L.J. 752-.1933 M.W.N. 139=38 L.W. 
803. 

(d) Girdharee Loll v. Kantoo Lall, 1 
I A. 321. 

re) Simhhunath v. Golab Singh, 14 I 
A. 77=14 c. 572 (P.C.) ; Deendgal v. 
Jugdeep Kara in, 3 C 198=4 I. A. 247 (P. 
C.) ; Nanomi Bobnacin v. Modbtm Mohun 
13 C. 21 13 l.A. 1 (P.C.) : Hurdtv 


Naraiv v. Rooder Perkash. 10 C. 626—11 
LA 26 (P.C.). 

(/) Daulat Ram v. Mehr Chand, 15 C. 
70 . 14 l.A. 187 : Ajodhia Pnuad v. Data 
Ram. 1931 A L.J. 104 1931 A. 131. where 
It was held that the son’s Interest did 
not pass. 

(g) Sripat v. Togore. 44 C. 524=44 l.A. 
1-15 A.L J 147=19 Bom. L.R. 290=21 
C.W N. 442 =32 M L.J. 133-1917 M.W.N. 
193=1916 P.C. 220. 

(h) Bharatpur State v. Sri Krishan, 
1936 A. 327=1936 A.L.J. 236; Madan Lai 
V. CbiddM, 1930 A. 852-1930 A.L.J. 1528 

.53 A. 21. See also Jagannath v. Cbun- 
nilal, 1932 A.L.J. 1110=1933 A. 180 
negativing this right In the case of a 
private purchaser. See also Goolnd v. 
Deekappa. 40 Bom. L.R. 530. 
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the grandsons, the decree-holder could not proceed for the realisa- 
tion of his decree against the interests of the grandsons. 

314. Son’s remedies under the Civil Procedure Code. — ^Where 
in execution of a simple decree against the father alone, the son’s 
interest is attached, the son is entitled to object '<j the sale of his 
interest under O. 21, R. 58 of the Civil Proceuure Code on the 
ground that the debt of the father was Avyavnharika. If the ob- 
jection is upheld, the creditor has to bring a suit to contest that 
order wihin one year from its date, and if it is rejected, the son has 
to bring a similar suit within that period, under O. 21, K. 63. If 
the decree is a mortgage decree and, therefore, there is no attach- 
ment before sale, the son can still notify the illegality of the debt 
to all the intending purchasers after sale proclamation, and thus 
establish in his subsequent suit for recovery of his interest the 
purchaser’s notice of the illegality of the debt which the son has 
to show before he is entitled to relief. If the son's suit is brought 
before the sale of the mortgaged property, the son is entitled to 
get the decree on the father’s mortgage set aside on the mortgagee's 
failure to justify the mortgage either by family necessity or the 
father’s antecedent debt. 

315. Setting aside alienations and alienee’s equities. — An 
alienation made by a coparcener, a manager or a father in excess 
of his powei*s mentioned in Ss. 272, 283 and 302 respectively, is 
liable to be set aside at the instance of the other coparceners to 
the extent that it it: not binding on their interests. A suit 
brought by some of the sons during the father’s lifetime for the 
purpose of setting aside the father's alienation, within three years 
of their attainment of majority, is not barred though another son 
had long before three years attained majority. But it will be 
otherwise if such suit is brought after the father’s lifetime. 
The reason for this distinction between a suit brought during the 
father’s life-time and a suit brought after his death is, that the 


(t) Raja Ram v. Raja Bak»h, 19.18 P. 
C. 7-47 L.W. 1-42 C.W.N. 200-19.18 

M. W.N. 1-(1938) 1 M.L.J. 41-19 Pat. 
L.T. 1. But see Perioswami v. Vaidhi- 
Ungam. 47 L.W. 60. 

(j) Muddun Thakoor v. Kontoo 1 
I.A. 333 : Suraj Bunai v. Sheo Proshad, 
5 C. 148^6 I. A. 88 P.C. 

(fe) JagdUh v. Hoshyar, 51 A. 136-1928 
A 596-26 A.L.J. 1289. 

(l) Ramappa v. Yellappa, 52 B. 307 - 
1928 B. 150=30 Bom. L.R. 427. 

(m) Jawahir v. Udai Parkaah, 48 A. 
152=53 I.A. 36=24 A.I,.J. 97=1926 M.W. 

N. 197=50 M.Ii.J. .144=28 Bom. L.R. 
851=30 C.W.N. 698=1926 P.C. 16; Kamta 

41 


Rai V. Rani Jaduraj, 1931 A. 398 (a case 
of M.'inagcr or Guardian of minors) ; 
Homam v. Aziz, 1938 L. 1 ; See also 
S. 270 : Sureshchandra v. Bai ishweri, 
1938 B. 206 ; Shantaya v. Mallappa, 40 
Bom. L R 1029. 

(n) Doraisami v. Nondisami, 38 M. 
118=21 I.C. 410.-25 M.L.J. 405 (F.B.) 
followed in Jadu v. Jagannatham, 39 L. 
W. 795=1934 M.W.N. 635=67 M.L.J. 27 
=1934 M. 469 where Jaioahir's cate U 
explained ; See also Ganga Dayal v. ATanf 
Ram, 31 A. 156 and Bapu v. Bala, 45 B. 
466=22 Bom. L.R. 1383 considered In 
Shantaya v. Mallappa, 40 Bom. L.R. 1029. 



HINDU LAW 


[CHAP. IX 


non-suing brother who had attained majority more than three 
years prior to the suit instituted by his younger brother is in a 
position imder S. 7 of the Limitation Act to give a valid discharge 
as the manager of the family after the father's death, which posi- 
tion he does not occupy so long as his father is alive. On the 
setting aside of such an .ilienation the alienee is not entitled to 
f»1aiTn a refund of the proportionate part of the consideration in 
respect of the interest held not bound by the alienation, i®) This 
will be so even when the father’s alienation by way of sale which 
is neither for necessity nor for discharge of an antecedent debt is 
set aside at the instance of the sons, and the alienee cannot in such 
a case rely upon the son’s pious obligation and claim a refund of 
the purchase money as a condition to setting aside the sale, the 
reason being that the consideration received by the father docs 
not become the debt of the father tUl the sale is set aside and that 
the pious obligation attaches only to a debt which exists at the 
date the suit is instituted. But on the sale being set aside, the 
purchaser is entitled to get a decree against the father for failure 
of Ctiiisidcration and proceed to make the son’s interests also liable 
thereunder if the consideration is binding upon the sons as not 
having been used for inunoral purposes. Where, however, in a 
suit by a son to set aside his father’s alienation, it is proved that 
part of the purchase money was applied for payment of the father’s 
antecedent debts, and the sale is set aside conditionally upon the 
payment of the sum so applied, mesne profits are not recoverable 
from the alienee because the alienee is to be regarded as being law- 
fully in possession until the sale is set aside. But if the sale is 
set aside unconditionally at the son’s instance on the ground that 
no part of the consideration is binding on the son, the son is entitled 
to claim mesne profits from the purchaser. A coparcener who 
has repudiated another’s alienation is entitled to claim mesne pro- 
fits from the alienee from tlie date of repudiation, but not from 
the date of the alienation when the alienee was shown to have had 
no notice of the incompctency of the alienor to make the impugned 
sale. In Provinces where an alienation by a coparcener is wholly 
void and is set aside in its entirety, the alienee is not entitled to 
claim for his money a charge even in respect of his alienor’s 


(o) Virabhadra v. Guruvepkata, 22 Al. 
312. 

(p) Srinivasa v. Kuppustoaml, 44 M. 
301=14 L.W. 78=1921 M.W.N. 630.-rl921 
M. 447; Madan Copal v. Sati Prasad, 39 
A. 485.-15 A.L.J. 425=40 I.C. 451; Daya 
Ram V. Harcham, 8 Loh. 678 ; Sec 
contra In Hasmat Sal v. Sunder Das, 11 


Iq) Banwari v. Mahesh, 41 A. 63=45 
l.A. 284 = 23 C.W.N. 577=1919 M.W.N. 
490=1918 P.C. 118. 

(r) Bhirffu v. Narsingh, 39 A. 61=4 A. 
L.J. 1161=35 I.C. 475 (case of a father) : 
See also Dakhina v. Saroda. 21 C. 142 ; 
Crish Chunder v. Shoaht, 27 C. 951=27 
l.A. 110=10 M.L.J. 356=4 C.W.N. 631= 


C. .396. 
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share. But an involuntary alienation such as the sale of a copar- 
cener’s interest in execution of a decree against him is valid so as 
to pass that interest to the purdiaser in spite of an agreement be- 
tween the coparceners not to make any alienation in favour of a 
stranger. There are three possible cases where the considera- 
tion for a coparcener’s alienation may be found binding on the 
whole family and where the question of the vendee’s equity in 
favour of refunding any portion of the purchase* money may arise : 
(1) where the whole of the consideration, even after being allotted 
to the alienor’s share only, is grossly inadequate, the whole trans- 
action may have to be set aside making the consideration proved 
a charge on the family property: (2) where the whole considera- 
tion is not grossly inadequate and can be regarded as the price of 
the alienor’s share but is less than the value of such share, the 
transaction may he upheld as the sale of the alienor’s share only, 
and the other members who question the transaction are entitled 
to recover their share of the properly without being subjected to 
any other equity. In such a case if the members are divided and 
the alienor is alive or leaves other heirs than the members who 
question the transaction, he or his heirs may have a right to contri- 
bution; and (3) where the consideration proved exceeds the value 
of the alienor’s share, the transaction may be upheld as a sale of 
the alienor’s share only and for the excess a charge may be given 
in favour of the vendee over the shares of the other members. (“> 

Son’s rijjhi to set aside alienations made before his birth . — ^An 
alienation made by a father before the birth of a son to him can- 
not be impeached by his son unless he was at the time in his 
mother’s womb, the reason being that at the time of the alienation, 
the son had no interest in the property, he not having been be- 
gotten. But an alienation made by a father which is not bind- 
ing on the sons living at the time of the alienation and which they 
have not ratified is not binding even on the son bom subsequent to 


(«) Chandradeo v. Mala Praaad, 31 A. 
176=6 A.L.J. 263=1 I.C. 479 (F.B.); Lachfc- 
man Prasad v. Samam Sinph. 39 A. SOO 
-44 I.A. 163=15 A.L.J. 584=19 Bom. 
L.R. 646 -21 C.W.N. 990=33 M.X4J. 39= 
6 L.W. 334=1917 M.W.N. 516=1917 P.C. 41 
Daya Ram v. Harcham Da$, 8 Lah. 678; 
Anant Ram v. Collector of Etah 40 A. 
171=7 L.W, 323=16 A.L.J. 245=20 Bom. 
L.R. 524=22 C.W.N. 484=34 M.L.J. 291 
=1918 M.W.N. 446=1917 P.C. 188. 

(t) Golafe V. Mathura, 20 C. 273— See 
tafehmi v. Tort, 1 A. 618 holding that 
such an agreement Invalidates a volun- 


tary alienation by a coparcener. 

(h) Venkatapathi v. Pappia, 51 M. 824 
=28 L.W. 228=1928 M.W.N. 410=55 M 
L.J. 489=1928 M 788 ; See also Vadi- 
velan v. Natesam. 37 M. 435=23 M-L-J. 
256=1912 M.W.N. 851=16 I.C. 835; 
Bhagwat Dayal v. Debt Dayal, 35 C. 420 
=35 I.A. 48=5 A.L.J. 184=10 Bom. 
L.R. 230=12 C.W.N. 393=18 M.L.J. 100 
(P.C.). 

(») Bholanath v. Kartlcfc, 34 C. 872= 
=11 C.W.N. 482, Chuttan v. Xallu. 33 
A. 283=8 A.L.J. 15=8 I.C. 719. 
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the alienation. <'") Such ratification by the sons living at the time of 
the alienation may be presumed from their taking and enjoying 
the new property purchased from the proceeds of the sale of the 
ancestral property or from some other similar conduct. See 
also S. 270. 


316. Rights of a purchaser of a coparcener’s interest. — ^The 
purchaser of the undivided interest of a coparcener either under 
a valid private sale from, or in execution of a decree against, the 
coparcener gets only an equity to enforce the coparcener’s rights as 
against the other coparceners by a suit for a general partition <*> 
and hence is not entitled to be put into possession of any specific 
property or to be in joint possession of the property with the 
other coparceners or to claim mesne profits, Merely because 
a coparcener has validly parted with his interest in the coparcen- 
ary property by means of an alienation, he does not cease to be a 
member of the coparcenary so as to forfeit his right of survivorship 
on the death of another coparcener. <<*> The alienee’s share is fixed 
with reference to the alienor’s share at the time of the alienation, 
and if subsequently the alienor ’s share gets enlarged by reason of 
reduction by death in the number of coparceners in the alienor’s 
family, the alienee does not stand to get the additional share which 
is to go only to the alienor, It will thus be seen that the alienee is 
not in the same position as the alienor in all respects and the 
alienor’s right to joint possession with his own coparceners cannot 
also be claimed by the alienee. But where the alienating coparcener 
had become divided in status, though the property had not been 


(1(7) Ciiandartnani v. Jambeswara 34 
L.W. 598^1931 M.W.N. 263^1931 M. 
550 ; Tiilsi Ram v. Babu, 33 A. 6!i4— 8 A. 
L.J. 733^10 I.C. 908; Uchmi Narain v. 
Kiiban, 38 A 126 -14 AL.J. 25 -33 IC. 
913. But see Shantaya v. Mallappa, 40 Bom 

L. R 1029 holding that tlie only sons who 
can question the alienation are tho.se who 
weie 111 existence at the time of the 
fatlicr's alienation, ,snci not the sons who 
c.iine into existence subsequently and that 
the linpur;ninent should be confined to 
the shares of tlie former sous at the time 
of the transaction impugned. 

(*) Cartfiabai v. Vamana ji, 2 Bom. H 
C.R. 318. 

(y) Pataniappa v. ftiibratnania. 39 £>. 
W. 131=1934 M W.N. 682-19.34 Mad 
185. But see Pang?tdava v. Uthandlya, 
48 L.W. 251. 

(s) lahrappa v. Krishna, 46 B. 925= 
1922 B. 413 -24 Bom. L.R. 428; Shan- 
mugam v. Panchalf, 49 M. 590-^23 L.W. 
551=50 M.L.J. 681=1926 M. 683; Brij 
Lnl V. Thirga, 1 Lnh. 134=56 I.C. 254; 
Manjaya v. Shanmuna, 38 M. 684=1914 

M. W.N 356--26 M.L.J. Ji76=22 I.C. 


555 , Siebba Coundan v. Krishnamachari, 
45 M. 449 15 L W .'>37-1922 M.W.N. 
269 - 42 M.L J. 372 1922 M. 112 ; Yelu- 

malai v. Srec'niaasa, 29 M. 294 ; Muthv. 
Kinnara v. Sivanaraytinn, 37 L.W. 19. 
1933 Mad. 158 - 64 M.L.J. 66-1933 M.W. 
N 109- 56 M. 534 ; Surej Bunsi v. Sheo 
Persad, 5 C. 148- 6 I A. 88 P.C. , Hardi 
Karain v. Ruder, 10 C. 626 

(n) Pandu v. Gonin, 43 B 472 SO I.C. 
765 -21 Bom L R 213 ; Shanmugani v. 
Panchali, 49 M 596=1926 M. 683—23 
L.W 551. 50 M.L.J. 681. 

(b) Maharaja of Bobbili v. Venkata- 
ramanjulu, 39 M. 265=27 M.L.J. 409= 
25 I.C. 585 ; Kandosamy v. Velayutha, 
r.0 M 320 -24 L.W. 367 - 51 M.L.J. 99= 
1926 M. 774 .1926 M.W.N. 399. 

(r) Maharaja of Bobbili v. Venkata- 
romanjvlw, 39 M. 265- 25 I.C. 585=27 M. 
L.J. 409 ; Kriahnaswami v. Venkatamma, 
14 Mys L.J. 16=40 Mys. H.C.R. 415. 
id) Manjaya v. Shanmitga, 38 M. 684 
.22 I.C. 555 ; Gurlingappa v. Nandapa, 
21 B. 797 ; But see Naro Gopal v. Para- 
gauda, 41 B. 347=39 I.C. 23=19 Bom. 
L.R. 69. 
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divided by metes and bounds, a decree for mesne profis may be 
given to the purchaser against the coparceners in possession. (*> 
Where the alienee is entitled to recover the share to which the 
alienor would be entitled on partition, it is permissible to the alienee, 
in a suit brought by the other coparceners for restitution of the 
specific property alienated, to insist that the reV- t to the plaintiffs 
should be granted on condition that they assent to a partition of 
the alienor’s interest in the joint estate so as to give effect to his 
right. Thus where the purchaser has obtained possession in 
pursuance of his purchase, the other coparceners arc entitled to a 
decree for recovery of possession of the entire property from the 
purchaser, who, however, will be given the benefit ot a stay of 
execution of that decree for a reasonable period to enable him to 
bring a suit for a general partition, coupled with a declaration that 
he is entitled to the undivided interest of his vendor. But if 
partition can be conveniently granted even in the suit by the 
coparceners for recovery of possession of the property, as for 
instance, where all the facts are before the Court, the alienee 
is entitled to claim it. But the Bombay High Court, on the view 
that the purchaser is a tenant-in-common with the non-alienating 
coparceners, lays down that though the purchaser is not entitled 
to be given such joint possession when he has not already obtained 
possession of the property yet in a suit for recovery of possession 
by the other coparceners against the purchn.ser in possession, the 
Court has a discretion to allow him to be in joint possession of 
the properly along with the plaintiff.s-coparceners and each case 
as to the propriety or otherwise of allowing the purchaser to retain 
possession should be decided on its own facts, f*' In a suit for 
partition to which the alienee from a coparcener is a party, the 
property purchased by him is to be given to him if possible 


(«>) Sivaramamurthi v Venkayya, 57 
M 667 -19.74 M.W N 740 =66 M L.J. S6I 
- 1934 M. .764 .79 L.W. >98 ; Palanikkal 
V Ramana, TIC. 69.7. 

(/) Ramktitliore v. Jainarain, 40 C. 966 
40 I.A 213-20 IC 9.78 (P.C). 

(g) Ramkighore v. Jainarain, 40 C. 
966.-40 I.A. 213- 15 Bom. L.R. 867 11 

A. L J. 865 - 17 C W.N. 1189 -25 
M.L.J. 512---20 I.C. 958 (P.C.) : Kcnda- 
samy v Velayulha, .70 M 320 24 L.W. 
367-1926 M. 774-1926 M.W.N. 399 51 
M.L. J. 99 : Hamnandas v. Valabhdas, 43 

B. 17--46 I.C. i:i.7 20 Bom. L.R. 472 : 
.'.nd Siibba Goundan v. KrishnaniaeJiari, 
45 M. 449-15 L.W. 537-1922 M. 112-= 
1922 M.W.N. 269 - 42 M.L.J. 372 ; Hardi 
IVarain v. Ruder Perkash. 10 C. 626 at 637. 

(h) Kandaswamy v. Velayutha, 50 M. 
.720 -24 L.W. .767 .= 1926 M.W.N. 399=51 
M.L J. 99-1926 M. 774. 


(l) Raviasicmny v. Venkatarawa, 46 M. 
815 18 L.W. 183=45 M.L.J 203=1923 
M W N 786 -1924 M. 81. 

ijl Narn Coital v Paragatida, 41 B. 347 
.79 I C. 23- 19 Boni. L.R. 69. 

Ik) Ishrappa v Kriuhna, 46 B. 925= 

1922 B 413-24 Bom. L.R. 428 

ri) Bhau V. Budha. 50 B. 204=28 Bom. 
L R. 765 -1926 B. 399 ; But see Pand?i 

V. Goma, 43 B. 472=50 I.C. 765=21 Bom. 
L.R. 21.7 ; Achut Sitaram v. Shivaji, 39 
Bum. L.R 224-1937 B. 244. 

(m) Dhiilabhai v hala, 46 B. 28=23 

Bom. L.R 777-1922 B. 137 : Chinnu V. 
Kalimutliu. 35 M. 47-9 I.C. 596- =21 M. 
L.J. 246-(19Il) 1 M.W.N 238; Gur- 

Ungappa v. Sabu. 33 Bom. L.R. ]41'=1931 
B, 218 ; Davud v Radhakrishm, 17 L. 

W. 332-44 M.L.J 309=1923 M. 467= 

1923 M.W N. 202. 
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and, if that be not possible consistent with the equities, then some 
other property falling to the alienor but which is equal in value to 
the property alienated should be given to him. The purchaser 
of a coparcener’s interest takes it subject to all the liabilities affect- 
ing that interest, such as the vendor’s pious obligation to discharge 
his father’s debts, and where that interest, which is to be 
ascertained with reference to the alienor’s share at the time of 
the alienation, has to be worked out in a later suit for partition, 
it can be done only by taking the properties existing at the date of 
the partition suit and not with reference to the properties as they 
existed at the date of the alienation, without any equity in favour 
of the purchaser for mesne profits prior to suit. 

317. New business and debts. — new business started by the 
father as manager of joint family cannot be regarded as ancestral 
so as to render the interest of a minor in the joint family property 
liable for a debt incuired for the business. A manager has no 
power to impose upon a minor member the risk and liability of a 
new business started by him and it does not make any difference 
that the manager is also the father. There is no distinction in 
principle on this subject between a case under the Dayabhaga 
and one \inder the Mitakshara^^^ and a mortgage executed by the 
manager for debts incurred in such a new business will not be 
binding upon the other members. The distinction between an 
ancestral business and one started after the death of the ancestor 
is this, that in the former case the relations between the members 
result by operation of law from a succession on the death of an 
ancestor to an established business with its benefits and obliga- 
tions, while in the other they result ultimately on contractual rela- 
tions between the parties which are not possible in the case of 
minors (Ibid ) . Such a new business will not be binding upon the 
adult members unless they have also consented. In the case 


(n) Davvd v Rndhafrrishna, 17 I..W. 
332-1923 M. 467-44 MI.J. 309-1923 M. 
W N. 202. 

(o) Venkureddi v. Venkv Reddi, SO M 

535 -25 LW 1M~H2 M L.J 387 rt927 
M.W.N. 267 -.-1927 M 471 (F.B.) , 

Chidatnhara v. Naehifippn, 48 L.W 48.'5. 

fp) Naro Gopnl v Parapaudn, 41 B. 
347-39 I.C. 23-19 Bom. L.R 69 ; Chinnn 

V. KaUmuthu, 35 M. 47-9 I.C. 596 - 21 
M.L.J. 246-(t911) 1 M.W.N. 238 <F.B.>; 
Visteesra v. Varahanarasimhani 1937 M 

W. N. 296=1937 M. 631. 

(q) Muthukumara v. Sivanarayana, 56 
M. 534=37 L.W. 19=84 ML.J. 68=1933 
M.W.N. 199=1933 M. 158. See aim 
Ss. 358 and 359. 

(r) Trimbafe v. Pandurang, 44 B. 621 
57 I.C. 582=22 Bom. L.R. 812; Maha- 
raja of Bobblli V. Venkataramanjvlu, 39 


M. 265-25 I.C. 585 -27 M.L J. 409. 

(«) Sanyasi Chornn v. KrUhnadhan. 
49 C 560 49 I A. 108 -1922 P.C. 2.37-:20 
A. L.J, 409=24 Bom. L.R. 700-43 M.L. 
J. 41 --1922 M.W.N. .364 - 26 C.W.N. 954 
-16 LW. 536. 

ft# Benares Bank v. Hari Narain, 54 A. 
564 - 59 I. A. .300=34 Bom. L.R. 1079- 36 
C.W N. 826=19.32 A.L.J. 714 -=63 M.L.J. 
92 36 L.W. 56=1932 M.W.N. 788=13 P.L. 
T 491-1932 P.C. 182 ; Gurmwlch v. Shi»- 
ram, 17 L. 53=1935 L. 482; Sabhachand 
V. Sambhoo, 39 Bom. L.R. 118=1937 B. 
182 . Ganesh v. Sheo gobtnd, 1938 Pat. 40. 

(u) Mahobtr v. Amla. 46 A. .364-1924 
A. 379 =22 A.L.J. 295 ; Tammi Reddi V. 
Gangi Reddi, 45 M. 281=16 L.W. 55=1922 
M. 236 (2) -42 M.L.J. 570; Abdur Rah- 
man V. Hussain, 37 M.L.J. 316=42 Mad. 
761=10 L.W. 204=1919 M.W.N. 600. 
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of such a newly started business, the minor members or those 
adults who have not consented to or acquiesced in the business 
being carried on are not entitled to claim a share in the pioflts 
unless the business is financed out of joint family funds. But 
these propositions cannot be taken to mean that the liability of 
the sons, whether minors or adults, under the j.ouh doctrine, to 
discharge their father’s debts is excluded simply because those 
debts were incurred by the father in starting and carrying »>n a 
new business which cannot be justified either by Ihe kulachara 
or the consent of the members of the coparcenary, and the ruling 
of the Privy Council in the Benares Bank case cannot be said 
to have declared against the liability of the sons in respect of such 
debts or the father’s power to alienate the family properties for 
their discharge so as to make the alienation binding on the sons’ 
shares as an alienation for the discharge of antocedent debts. 

318. Insolvency in joint family, —When any coparcener, 
whether he be the father, the manager or an ordinary member of 
the joint family, is adjudicated insolvent, what vest in the Official 
Assignee or Receiver in addition to his separate property are only 
the coparcener’s undvided interst in the joint property and the 
power which he may exercise over the interests of the other 
coparceners as in the case of a father or manager. Thus on the 
father’s insolvency, his sons’ shares do not vest in the Official 
Receiver, but only the father’s power to sell the entire joint family 
property including the sons’ shares for his personal Vyavaharika 
debts, and the said power cannot be exercised by the Official 
Receiver so as to convoy even the sons’ interests after such 


(v) Annabhat v. Shirappa, S2 B. 376 
-30 Bom. L.R. 539=1928 B. 232 ; Venkata- 
sami V. Palaniappa, .<>6 M.L.J. 380=52 M. 
227=28 L.W. 762=1929 M. 153 ; To the 
same effect is the decision in Appeal 
No. 292 of 1932 short-noted in 46 I..W. 
Summary of Recent Cases. Page 63 ; 
Pirthi Singh v. Mam Chand. 16 L. 1077- 
1935 L. 761 ; Bal Rajaram v. Maneklal. 
56 B. 36-34 Bom. L.R. 55=1932 B. 136; 
Jagadishprtuad v. Ambashankar, 36 Bom 

L.R. 625=1934 B. 324 ; Ambaial v. Beho'. 
Hosier!/ Mills, 1937 Pat. 657=16 Pat. 645 

■18 Pat. L.T. 848 ; GulamkTiaJa v. Shiv 
lal. 40 Bom. L.R. 381. 

(w) 54 A. 564=59 I.A. 300=34 Bom. 
L.R. 1079=36 C.W.N. 826=1932 A.L.J. 
714=63 M.L.J. 92=36 L.W. 56=1932 M. 
W.N. 788=13 P.L.T. 491r-1932 P.C. 
182. 

(X) Oidamkhaja v. Sklvlal, 40 Bom. 
L.R. 381 ; Jagadishprusad v. Ambashan- 
fcar, 36 Bom. L.R. 625=1934 B. 324; See 
also S. 312. See also Ram Nath v. Chi- 
ranji La^ 57 A. 605=1935 A.L.J. 177=1935 


A. 221 (FB.) on the question of validity 
of an alienation m respect of a new bus!' 
ness on tlic ground of benefit to the 
f.imily. 

(V) Nathu Mai v. Dmanath, 146 I.C. 
840-1933 Lah. 651. 

(z) Khemcband v. Narain Dns, 6 l,ah. 
493- 1926 L. 41 ; Sat Narain v. Behori, 6 
Lah. 1-52 I.A. 22=47 M.L.J. 857=1925 

M.W.N. 1-23 A.L.J. 85=21 L.W. 375= 
27 Bom. L.R 135 -29 C.W.N. 797=1925 
PC. 18 ; Official Receiver v. Rama- 
chandrappa, 52 M. 246=28 L.W. 603=1929 

M. 166-55 M.L.J. 721. 

(a) Sat Narain v. Behari Lal, 6 Lab. 
1=52 I.A. 22.-47 M.L.J. 857=1925 M.W. 

N. 1=23 A L.J. 85=21 L.W. 375=27 
Bom. L.R. 135-29 C.W.N. 797=1925 P. 
C. 18 ; Sat Narain v. Sri Kishen Das. 44 
M.L.W. 417=40 C.W.N. 1382=38 Bom. 

L. R. 1228. 17 L. 644=63 I.A. 384=1936 
P.C. 277=71 M L.J. 812=1936 M.WJ7. 
1204 : Scetharama v. Official Receiver, 49 

M. 849=24 L.W. 345=1926 M. 994=51 
M.L.J. 269=1926 M.W.N. 743 (F.B.). 
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interests have been attached by Court, or after the sons become 
divided in status from their father by instituting a suit for partition 
though during the pendency of the insolvency proceedings, or 
by the conversion of the son to some other religion. The same 
principle will apply even in the case of the insolvency of the 
manager of a joint family. The fact that the father dies pending 
the insolvency proceedings does not put an end to the Receiver’s 
power to sell the interests of the sons. Even the separation in 
status between the insolvent father and his sons during the 
insolvency proceedings, though it prevents the Official Receiver 
from exercising his powers of private sale in respect of the sons’ 
shares, does not put an end to the sons’ liability for the father’s 
debts in the insolvency, and the Official Receiver can work out that 
liability by suitable proceedings, either by getting himself implead- 
ed as a party to the sons’ partition suit or by instituting regular 
suits against the sons for realising the amounts due to the father’s 
creditors. As their Lordships of the Privy Council observed in 
the case of Sat Narain v. Sri KUhen — 

“Under S. 52 (2) (b) (of the Presidency Towns Insolvency Act) 
the capacity to exercise the insolvent’s power to sell the joint 
family properties for his antecedent debts, these not having been 
incurred for immoral or illegal purposes, vc.',tcd in ihe Official Assignee 

But if, a.s their Lordships hold, S. 52 (2) (b) entitles the 

Official Assignee to exercise the power in question, it is clear that such power 

must be exercised subject to its limitations The father’s power of sale 

for his debts exists only so long as the joint family property is undivided, 
and the capacity of the Official Assignee must be similarly limited. When 
the family estate is divided, it is necessary to take account of both the 
assets and the debts for which the undivided estate is liable. The appellants 
maintained that the pious obligation of the sons was an obligation not to 
object to the alienation of the joint estate by. the father for his antecedent 
debts unless they were immoral or illegal, but that these debts were not 
a liability of the joint estate for which provision required to be made before 
partition. This argument was sought to be supported by the judgment of 


(b) Oflcial Receiver v. ArunacHalatn, 
33 U.W. 6(n^t93t M. U8 ; Ofllcittt 
Receiver v. Imperial Bank, 43 Mli.W. 35 
-1936 M. 193-^69 M.L.J 898 - 59 M 
296 .1936 M.W.N. 510; Goiialakrithnayya 
V. Copalan, 51 M. .342 - 54 M.L.J. 674= 
1928 M. 479= 27 L.W 430 ; 5ubbn Rao 
V. Ojdicial Receiver. 1935 M. 427- 42 M. 

L. W. 295- 1935 M.W.N. 1028 

(c) Sat Narain v. Sri Kiabcn Daa, 44 

M. L.W. 417=40 C.W.N. 1382 -38 Bom. 

L. R. 1228-17 L. 644=63 I. A. 384- 1936 
P.C. 277 -71 M.L.J. 812-1936 M.W.N. 
1204 . Balusami Ayyar, In re. 51 M. 417 

-28 L.W. 109=1928 M. 7.35=1928 M.W. 

N. 294 =55 M.LmI. 175 >F.B.). 

(d) Official Receil er v. Ramachan- 
drappa. 52 M. 246=28 L.W. 603=1929 

M. 166=55 M.L.J. 721 ; Varadarajan V. 


Srinivosn Rao, 75 l.C 471=1924 M. 792; 
Mt Champa v. OlJlcial Receiver, 15 Lal\. 

9 ; Kanhaipa v . Dabha, 1933 N . 150 ; See 
also Shripad v. Basappa, 49 B. 785. 

fe) Seetharama v. Official Receiver, 49 
M. 849=24 L.W. 345=1926 M. 994=51 M. 
L.J. 269-1926 M.W.N. 743 (F.B.). 

(/) Balusami Ayyar, In re. 51 M. 417= 
28 L.W. 109=1928 M.W.N. 294= 55 M.L.J. 
17S.=1928 M. 735 (F.B.) ; Krishnamurthp 

V. Sundaramurthy, 55 M. 558 =35 L.W. 
592 .-63 M.L.J. 37=1932 M. 381; But see 
Banlcey Lai v. Ourga Prasad, S3 A. 863= 
1931 A. 512=1931 A.L.J. 917 (F.B.). 

(0> 44 M.L.W. 417=17 L. 644=63 LA. 
.384=40 C.W.N. 1382 - 38 Bom. L.R. 1228 
-.71 M.L.J. 812=1936 P.C. 277-^1936 M. 

W. N. 1204. 
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this Board delivered by Lord Dunedin in Brij Narain v. Mangal Prasad, 51 
lA.. 129 = 46 A. 95 = 21 ALJ. g34 =28C.W.N. 253=46 M.L.J. 23 = 5 P. 

L. T. 1=1924 M.W.N. 68=19 L.W. 72=26 Bom. L.R. 500=1924 P.C. 50, 
which was a case dealing with the rights of the father’s moitgagee 
or creditor against the joint estate in the hands of the sons. 
That decision was important in that it corrected certain obiter dicta in the 
earlier decision of this Board in Sahu Ram Chandra v. Bhup Singh, 44 lA. 
126 = 39 A. 437 = 15 A.L.J. 437=19 Bom. L.R. 498 = 21 C.W.N. 698 = 33 

M. LJ. 14=6 L.W. 213=1917 M.Wlf. 439=1917 P.C. 61 and made clear, 
inter alia, that the doctrine was not based on any necessity for the protec- 
tion of third parties, but was based on the pious obligation of the sons to 
sec their father’s debts paid, and also that it was immaterial to the liability 
of the family estate whether the father was alive or dead. There can be 
no doubt that it is a liability of the joint estate and, in the opinion of their 
Lordships, it follows that it is right to make provision for the discharge of 
this liability on partition of the joint estate. It was so decided in Bawan Das 
V. Chiene, 44 A. 316 = 20 ALJ. 155=1922 A. 79 ; reference may also be made 
to Venku Reddi v. Venku Reddi, SO M. 535 = 25 L.W. 784 = 52 M.L.J. 387 
= 1927 M.W.N. 267 =1927 M. 471 (F.B.).” 

Though on the insolvency of a Hindu father, the shares of his 
undivided sons du not vest in the Official Receiver, the Official 
Receiver is still entitled tu be in joint possession with the sons of 
all the family properties, and, in the exercise of the rights of the 
manager which accrued to him on account of their father’s insol- 
vency, excepting, of course, those rights such as the right to live 
in the family house or to share in the family meals, which on ac- 
count of their personal nature, the official Receiver cannot exercise, 
he has a right to grant leases and collect the rents even in respect 
of the sons’ shares for the purpose of paying o£E the father’s debts 
not tainted by illegality or immorality. This principle is based 
upon the ruling in Official Assignee of Madras v. Ramachandra 
Aiyar,^^'* wherein the following proimsitions have been laid down. 
“It can be taken as established law that the Official AsMgnee, on 
the insolvency of the managing member of a joint Hindu family, 
succeeds to two things (1) the undivided interest of the insolvent 
in the joint property and (2) ins ri^ts as mana^ng member so 
far as they can be exercised for lus own benefit. It is also esta- 
blished that he is not entitled to have vested in him the shares of 
the other members although he can deal with them if the insolvent 
could lawfully have done so if there had been no insolvency.” 

319. Adjudication of son for father’s debts. — ^In the absence 
of special circiunstances whidi would render a son personally 
liable for the debt, he cannot be adjudged insolvent on account of 
his liability to pay his deceased father’s debts out of the family 

(h) Shmlcaranarain. v. OtMal Receiver, (1) 46 M. 54=16 L.W. 559=68 I.C. 888 
36 nw. 581=1933 M. 73=1932 M.W.N. =1923 M. 55=1922 M.W.N. 653=48 M. 
1189. L.J. 569. 
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properties. Such special circumstances justifying the adjudication 
of the son for the father’s debt may exist when they are members 
of a partnership and the debt was incurred for its purposes or when 
the .son by obtaining time for payment of the father s debt impliedly 
agreed to become personally liable. In a Madras case^^^ occur 
the following observations : — 

The question in this petition is whelhei" the son o£ a Hindu father who 
died after incurring debts on promissoi'y notes can be adjudged insolvent on 
account of his liability as a member of the family to pay those debts out of 
the family properties. The Subordinate Judge held that he could be, but 
the learned District Judge held that he could not be so adjudged. 

The learned Advocate for the petitioner (creditor) argues that the Dis- 
trict Judge’s decision is not correct and relies upon the decision in Muthu 
Veerappa Chettiar v. Stvagurnatha Pillai,(fc) which followed an unreported 
decision in C.M.A. No. 47 at 1916. The unreported decision goes to the 
full length of holding that members of joint families liable as such for a 
family debt but not otherwise, are debtors within the meaning of the Insol- 
vency Act and therefore can be adjudged insolvent on those debts. The 
decision in Muthu Veerappa Chettiar v. Shivagurunalha did not 

fully follow this, because the learned Judges say that each case must depend 
on its own circumstances and that if the petitioner makes necessary allega- 
tions and proves them then the Court would be justified in adjudging the 
members of the joint family as insolvents. All that the decision amounts to 
in my opinion, is that the fact of pei^ns being members of an undivided 
family does not prevent their being adjudicated insolvents. This is obvious 
enough, if there be other circumstances which make them personally liable 
for the debt, such as that tliey were members of a trading firm and that 
the debts were incurred for trading purposes in which case the inference is 
drawn that all those who are or hold themselves out us partners make them- 
selves personally liable as such; or there may be a ca.se in which a mem- 
ber by obtaining time for payment may be implied to have agreed to become 
personally liable. These of course are facts quite distinct from being a 
member of the undivided family. But apart from some such special circum- 
.stance which would make a mcmbei personally liable for the family debt 
I am not able In see how a member’s liability to pay the debt of his family 
which involves only liability to satisfy it to the extent to which that family 
property will go can be held to be a personal liability involving liability of 
his separate or self-acquired property which is a necessary foundation for 
adjudication, and this has been so held in Nayasubramania Mvdaliar v. 
Krishna7nachariar.(i< The learned Advocate relied upon a decision in 
Soinasundaram Chettiar v. Raja Kannoo Chettiar,(m) but that is of 
no use to him because that was a case of a trade debt. He also relied upon 
a decision of the Lsihore High Court, Pars Ram v. Amir Chand,(”) with 
which I am not able to agree.”— 34 L.W. 761 to 763. 

320. Adjudication of a minor.~A minor member of a joint 
family can never be adjudicated an insolvent even as a member of 

(j) Pumayya v. Kotayya, 34 L.W. 761 403—1927 M. 922. 

-:1931 M. 788— 61 M.L.J. 518. (m) 118 I.C. 494—1929 M.W.N 262= 

(fc) 49 M. 217=22 L.W. 617=49 M.L.J. 1929 M. 573. 

697=1926 M.W.N. 63=1926 M. 133(1). (n) 109 I.C. 464=1928 L. 354. 

(1) 50 M. 981=26 L.W. 400=53 M.L.J. 
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a joint family carrying on an ancestral business/®) But on the 
firm becoming unable to pay its debts, the adult members who have 
taken active part in the business may bo adjudicated as insolvents, 
and the Official Assignee in whom their power of management will 
vest will be entitled to realise the minor’s interests in the joint 
family property for the purpose of paying off the firm’s debts 
if the business is an ancestral one. If, on the other hand, the busi- 
ness carried on by the adult members of a joint Hindu family is 
not an ancestral one but a business started only by thernselvcs, then 
the only minors in the family whose interests in the joint family 
property can be sold by the Official Receiver on the adjudication 
of the adult members are those who are the sons or grandsons or 
great-grandsons of such adult members and not the minor brothers 
or minor nephews of the insolvents.'**' 

321. Wife’s authority to incur debts . — A wife has an implied 
authority to pledge the credit of her husband which, however, 
is limited to the household necessaries.^’’' This authority is not 
taken away by the husband’s insanity,'*' but does not include a 
power to acknowledge a debt due from her husband,'*’ or to bind 
him by her misappropriations.^*' 

322. Rule of Damdupat. — The texts of Hindu Law, under 
which there is no period of limitation prescribed for recovering 
debts, have enunciated a rule, known as the rule of Damdupat, in 
order to prevent usury and operate as a restriction against accu- 
mulation of interest. Tlie rule which is applicable both to un- 
secured and secured debts'**' simply mean.** that the creditor is 
not entitled to recover at any given time an amount by way of in- 
terest which is in excess of the amount of principal due at that 
time. The que.stion whether the interest is in excesti of the prin- 
cipal or not is to be determined with reference to the principal due 
on the bond governing their relationship at the time tlie question 
arises and not with reference to the principal due on a prior boncT 


fo) Chfdambaram v Mufaya, 1936 R. 
160—14 R. 122 : Lorpll v. Beauchamp. 
(1894) A.C. 607 ; Joyklsio v. IVittyanand, 
3 C. 738 ; Ram Partab v. Footfbat, 20 B 
767. 

(p) Bhola Prasad v. Ram Kumar, 11 P. 
399-14 P.L.T. 63-1932 P. 231; Sanyasl 
Charan v. Asutosli, 42 C. 225- 26 I.C. 
836 ; Official Receiver v. Ramachandrappa, 
as M. 246r 28 L.W. 603-1929 M. 166=55 
M.L.J. 721 ; Nunna v. Chidaraboyina. 
26 M. 214 ; Mt. Champa v. Official 
Receiver, 15 L. 9 --36 P.L.R. 450-1933 
L. 901. 

(q) Vtrawami v. Appasvami. 1 M.IT.C.R. 


375 : Kathubat v. Javher, 1 B. 121 ; Past 
V Mahadeo, 3 A. 122. 

(rl Narada, 111 — 19. 

(•) Gomatht Ammal v. Avn Amwiol, 56 
M. 964-1933 M. 686-38 L.W. 321=1933 
M.W.N. 365--65 M.LJ. 355. 

(t) Stmpsnn v. Bachman, 27 I.C. 622(1) 
-13 A.LJ 55. 

(u) Nathubhal v. Mulchand, S Bom. 
H.C.R. 196 ; Sundrabai v. Jayavant, 24 
B. 114 : Nanda Lai v. Dhlrendra, 40 C. 
710=21 I.C. 974. 

(v) Kobtn Chimder v. Romesh Cliun- 
der, 14 C. 781 (F.B.) ; Nanda Lai v. 
Dhlrendra. 40 C. 710-21 I.C. 974 
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which has been superseded. In other words, the rule does not 
(^erate as a prohibition against the creditor receiving an amount 
of interest in excess of the amount originally lent, but only prevents 
the creditor from ffiaiming to recover more than double the amount 
of principal due under the bond sued on though that bond has been 
taken for the aggregate amoimt of principal and interest under a 
prior bond. This rule does not apply (1) after suit,^*) (2) where 
the original debtor is not a Hindu, (3) where the creditor is 
under a liability to account to his debtor for the rents and profits 
of the property of which the creditor is in possession under a posses- 
sory mortgage'*) or (4) after the debt is assigned to a non-Hindu. 
But if the loan is made on the joint account of a Hindu borrower 
and a non-Hindu borrower, the rule applies so far as the Hindu 
borrower is concerned. This, however, does not prevent the non- 
Hindu joint borrower from claiming contribution from the Hindu 
borrower on the basis of the sum he has actually paid to the credi- 
tor, even though by reason of this rule that sum is in excess of what 
the lender could have recovered from the Hindu joint borrower. 

323. Extent of its operation. — The rule of Damdupat is inappli- 
cable in the Madras Presidency and in Bengal'**) except in the 
Town of Calcutta. <*) It has been held to be in force in the Presiden- 
cy of Bombay. 

324. Benami transactions. — benami transaction is one 
whereby a person purchases property in the name of another or 
transfers his own property to another without any intention that 
that other .should have any beneficial interest in the property so 
purchased or transferred. The essence of a benami transfer is to 
give it the appearance of reality, to cloak a fictitious transfer with 
all the appearance of a genuine one.**') The presumption is that 
every ostensible owner is the real owner also and the onus is upon 
the person alleging a transaction to be benami to make out the 


(w) Suk Ldl V. Bapu, 24 B. 305. 

(X) Nanda Lai v. Dhlrendra, 40 C. 710 
—21 I.C. 974 : Hiralal v. Xarsllal, ,37 B. 
326-40 I.A. 68=25 M.L.J. 101=15 Bom. 
L.H. 483=11 A.L.J, 342=1913 M.W.N. 
428=17 C.W.N. 573=18 I.C. 909 (P.C.1 ; 
See also Marottrao v. Mankuerbai, 1931 
N. 161=14 N.Ii.J. 109. 

(V) Dairood v. Vullubhdos. 18 B. 227; 
Karilol V. ^Tagar, 21 B. 38: Ifarayan v. 
Purushottam, 1931 N. 144=27 N.I..R. 144. 

{*) Nathabal v. Mvlehand. 5 Bom. H. 
C R 196. 

(a> AH Saheb v. Skabji, 21 B. 85; 


yarapan v. Piirutfiottam, 1931 N. 144=27 
R. 144. 

(b) Mahtt Maya v. Abdur Rahim, I.Ii. 
R. (1937) 1 C. 450=1937 C. 752. 

(c) Annaji v. Raghwbal. 6 M.H.C.R. 
400. 

(d) Ret Naraln v. Ram Deln. 9 
C. 871. 

(e) Robin Chunder v. Romesb Cbun- 
der. 14 C. 781 (F.B.). 

(f) Rarayan v. Satvajl, 9 Bom. H.C.R. 
83. 

(0) Amrit V. Cur Charan, 1934 A. 226. 
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allegation. The criterion in an alleged case of benami is to 
consider from what source the money came with which the pur- 
chase was made^*) and what was the intention of the parties in ef- 
fecting the transfer in the name of the person other than the one 
who furnished the money for the transaction, that is, whether the 
beneficial interest was intended to pass to the ostensible trans- 
feree or not.^i> But the mere proof of the benami nature of a 
transaction does not enable the real owner to recover the property 
in all cases from the benamidar. If the transaction is entered into 
with a view to commit a fraud upon others and the fraud has 
been carried out, or if the benamidar has transferred the property 
for consideration to another without notice of the benami nature 
of the transaction, or if the transaction is against public policy or 
statute, the property cannot be recovered by the real owner. A 
person who has conveyed property benami to another for the pur- 
pose of effecting a fraud, cannot, where the fraud has been carried 
out, set up the benami character of the transaction bv way of de- 
fence in a suit by the transferee for possession under the conve- 
yance even though the plaintiff might have been a party to the 
fraud. The maxim in pari delicto potior est conditio possidentis 
does not apply to such a case, ffie true principle applicable being 
that that party must fail who first has to allege the fraud in which 
ho participated. But if the fraud has not been carried out the 
executant is entitled to raise the plea that the transfer was only 
nominal.^"*' A purchase in India by a Hindu of property in the 
name of his wife, unexplained by other proved or admitted facts, 
is to be regarded as a benami transaction by which the beneficial 
Interest in the property is in the husband, although the ostensible 
title is in the wife. The rule of law in England that such a pur- 
chase by a husband is to be assumed to be a purchase for the ad- 
vancement of the wife does not apply in India. But the mere 


<h) Mohammad Sadiq v. Falchfr Jahan, 
59 I.A. lr^6 Luck. S56-36 C.W.N. 137-.95 

L. W. 118 -62 M.L.J. 320=1832 A.I..J. 
663=1932 P.C. 13; OTrmoI Chvnder v. 
Jirahomed, 26 C. 11=25 I. A. 225 P.C. ; 
Sreemanchunder v. Copal Chunder. It 

M. I.A. 28 ; Uman Perahad v. Ghandarp, 
15 C. 20=14 I.A. 127. 

(I) Dhurm Dot v. Shama Soondii, 3 
M.T.A. 229 ; BUa« Kunwar v. Dearaj. 
42 I.A. 202=37 A. 557=13 A.LJ’. 991= 
17 Bom. L.R. 1006=19 C.W.N. 1207=29 
M.L.J. 335=2 L.W. 830=1915 M.W.N. 
757=1915 P.C. 96. 

(i) Mohamad v. Vedvath, 1938 R. 28 ; 
Sitamma v. Sttapatl. 46 L.W. 651=1938 
M. 8= (1937) 2 M.L.J. 606; Thukul 
Ammal v. OUMnl Receiver. 67 M.T..J. 
541=40 L.W. 633-1934 M. 671=1934 M. 


(k) Sundrabat v. Manohar, 1933 B. 262 
=35 Bom. L.R. 404. 

(l) Kotayya v. Mahalakahmamma, 56 
M. 646=37 L.W. 645=64 M.L.J. 719=1933 
M.W.N. 652=1933 M. 457. 

(m) Subbaraya v. Venkateaa, 39 L.W. 
357—1934 M. 252 ; Pelherperumal v. 
MmUmdy, 35 LA. 98=35 C. 551=10 Bom. 
L.R. 590=5 A.L.J. 290=12 C.W.N. 562= 
18 M.L.J. 277 (P.C.). 

(n) hakshmlah v. Kothandarama, 48 M. 
605=52 I.A. 286=23 L.W. 188=23 A.LJ. 
662=49 M.L.J. 109=27 Bom. L.R. 1076 
=29 C.W.N. 1013=1925 M.W.N. 717 
=1925 P.C. 181 ; But see Sitamma v. 
Sltapatl. 46 L.W. 651=1938 M. 8=(19S7) 
2 M.L.J. 606 ; Bllas Kunwar v. Deeral. 
37 A. 557 at 564=42 I.A. 202=13 A-LJ. 
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fact of marriage does not raise a presumption that in the case of 
property standing in the name of the wife the beneficial interest 
is in the husband, 


LAW OF JOINT FAMILY UNDER THE DAYABHAGA 


325. The Dayabhaga Family and its incidents.— 'T/ie sons 
have no right of ownership in the wealth of the living parents, but 
the estate of both when deceased.’’ (Dayabhaga i-30). 

Under the Dayabhaga there can be no coparcenary between a 
father and his son. So long as the father is alive, the son does 
not take any interest in the ancestral property in the father’s hands, 
and the right by birth in the said property accorded to the son 
under tin. Mitakshara does not exist under the Dayabhaga. As 
a corollary, the son cannot claim partition against father, and the 
father, as the absolute owner, is entitled to dispose of the property 
in any way he likes by way of gift, will, sale etc.^’'^ What is known 
us the coparcenary under the Dayabhaga springs up only on the 
death of the father while the Mitakshara coparcenary is founded 
on the birth of a son. The Dayabhaga coparceners are in the posi- 
tion of tonants-in-common, w'ith the result that on the death of any 
of them, his own heirs, even though they Ije females, step into the 
shoes of the deceased and become coparceners with his surviving 
coparceners. Thus while a Mitakshara coparcenary can never consist 
of females, it is not rare to find a Dayabhaga coparcenary consisting 
of both males and females, the females being the widows or 
daughters of a coparcener who had died without male issue. In 
short, on the death of a coparcener, his interest will descend to his 
own heirs, though they be his widows or daughters and will not 
survive to the other coparceners, the reason being that, though 
the coparceners under the Dayabhaga have unity of possession as 
distinguished from the unity of ownership existing as between co- 
parceners under the Mitakshara each coparcener takes a deRned 
share in the coparcenary property and can transmit it to his own 
heirs, This being the true nature and extent of a coparcener’s 
right under the Dayabhaga, it follows that his powers of alienation 
are absolute and unfettered unlike those of his confrere governed 


991-17 Bom L R. 1006-19 C W.N. 1207 
-29 M.L.J. 335-2 L.W. 8.10-1915 M. 
W.N. 757-1915 PC 96 ; Thvlani An- 
mat V. Official Rerelver, 67 MLJ. 541- 
40 L.W. 633=rl934 M.W.N. 580=1934 M. 
671 : Tsmall v. Hafiz, 33 C. 773 at 784 
(P.C.)=33 I.A. 86 -8 Bom. L.R. 379=.1 
A.L.J 353-16 M.L.J. 166^10 C.W.N. 
S70 (P.C.). 

(o) Shlb Kunarl v. Siibudhl, 1932 C. 
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Ip) Hemchandra v. Matt Lai, 60 C 
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(q) Gotironpa v. Mohendra, 1927 C. 776. 
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Debendra v. Brojendro, 17 C. 886. 
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by the Mitakshara law, and can be exercised even by way of gift or 
will. He can call for a partition at any time he likes and can pass 
this right to his transferee as well as the right to be in joii' t posses- 
sion with the other coparceners. 

326. Self-acquisitions and presumptions.— y- Dayabhaga co- 
parcener can acquire fresh property either with or without thi aid 
of joint funds. Under the Dayabhaga School oC Hindu Law there 
can be no joint lamily of father and sons in the sense known to the 
Mitakshara. The sons may acquire separate properly having no 
concern with the joint family property. Also, brothers living in 
commensality cannot claim the self-acquisition of a brother as ac- 
quisition of the joint family unless they prove that they also have 
contributed to that acquisition. But there is nothing to prevent a 
member from throwing his self-acquired property into the joint 
stock (’’1 but this can be established only by clear proof of intention 
to waive separate rights m the property by the member acquiring 
it. But if there be joint funds or joint nucleus from which such 
acquisition could have been made, the presumption is that the 
acquisition is for the benefit of the whole coparcenary,''^ If, on 
the other hand, it is shown that the means of acquisition drawn 
from the joint funds is of little consideration and the personal exer- 
tion of the acquirer considerable, the acquirer is entitled to an 
additional share therein. But if it is proved that the acquisi- 
tion is made without the aid from the joint property, the acquirer 
is entitled to the whole of it. But a property purchased in the 
name of the son even during his father’s lifetime is presumed to be 
that of the son since under the Dayabhaga there can be no coparce- 
nary between a father and son so as to attract the presumption 
against the son which under the circumstances may arise under 
the Mitakshara. 


327. Debts. — ^The nature and extent of the rights of a father 
or a coparcener under the Dayabhaga being as already described, 
it follows that his interest can be sold or mortgaged by him for the 
discharge of his debts and that the said interest is liable to be pro- 
ceeded against even after his death as assets in the hands of his 


(u) Rajanikantft v. Rant Nath, 10 C. 
244. 

(V) Rajani Kanta v. Jaga Mohan, SO 
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(tt) Hetnchandra v. Mali Lai, 60 C. 
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1923 M.W.N. 438=18 L.W. 387=27 C.W. 
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(I) Naragouri v. Ashutosh, 1937 C. 418. 
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(i/) Lola V. Swama, 13 C.W.N. 1133= 
3 I.C. 102. 

(r) Jasoda v. Lai Mohun, 1926 C. 361 ; 
Sarada v. Mahananda, 31 C. 448 ; Gootnd 
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591 : Nibaron v. Sathi, 60 C. 729=1933 C. 
640. 
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heirs by his creditor. In the case of the managing member of a 
Dayabhaga famiJy, an implied consent of the other members to 
incur a debt on behalf of the joint family may be presumed from 
the very fact of their entrusting the management to the managing 
member, and all of them may be made liable for the debt so incur- 
red by the manager. But the manager has no power to impose 
on a minor member the risks and liabilities of a new business 
started by himself.t*'^ 


(a) Svkhadakanta v. Jogineekanta, 60 
C. 1197=1934 C, 73=37 C.W.N. 1087; 
Uaier V. Ranga NaOi, 13 C. 389 ; Dwarka 
Noth V. BungsM. 9 C.W.N. 879. 


(b) Sanuasl Charm v. Xriibnadban, 48 
C. 560=49 I.A. 108=20 A.L.J. 409=84 
Bom. L.R. 700=43 M.LJ. 41=1922 U-WM. 
384=26 C.W.N. 854=16 L.W. 536=1922 
F.C. 237. 



CHAPTER X 


PARTITION 

328. Right to partition— Its origin and development.— In 
the archaic tribal society, the right to partition was unknown as is 
borne out by the text of Usanas which declares that land was “indi- 
visible among kinsmen oven to the thousandth degree". But in 
course of time, due to the tribal group becoming more and mure 
unwieldy, the family began to emerge as a distinct entity, its rights 
being yielded to by the rights of the community. With the reign 
of better order and peace in society, the economic laws forced a 
recognition by the family of individual rights and self-acquisition 
on the part of its members, and this stage is referred to in the text 
of Brihaspati “He among them who has made an acquisition, may 
take a double portion of it.” It is but natural that he who is more 
lucky or more clever than others in his family in the matter of 
earning wealth should desire to be freed from their claims and 
transmit it intact to his own descendants. In this endeavour on 
the part of the individual member to emancipate himself from the 
shackles and restraints imposed upon him by those who along with 
him constituted the family, the Brahmins, who sa\/ in the disinte- 
gration of the family an opportunity to increase their emoluments 
by the multiplication of ceremonies in the divided families, stood 
by his side with the sacred texts making division not only legal, 
but even laudable. Menu’s text “Since religious duties arc multi- 
plied in separate houses, their separation is therefore legal and even 
laudable as well as Gautama’s text'®) “If a division takes 
place, more spiritual merit is acquired” marks this final stage when 
partition became not only legal but meritorious. But the right to 
partition as it obtains to-day has been evolved by very slow steps. 
Originally the sons could not obtain partition unless their father 
chose to distribute the property. In the next stage, the neces- 
sity for consent of the father was dispensed with if he happened to 
be unfit to wield his patriarchal authority by age, sickness etc.^'^ 
But the sons could not claim partition so long as their mother was 
alive. But all these restrictions and many others had passed 
away by the time the commentaries came to be written and Vigna- 
neswara clearly lays down in his commentary the sons’ co-owner- 
ship with the father and the concomitant right to demand partition. 


(a) Cited in the Mltakihara, 1-4-S6. (e) Sankha cited in Mitefe. l-«-7. 

(b) lx— 111. (/) Narada, ill. Si. 38 and 40; Mmu, 

(c) xxvlll— 4. lx, S. 104. 

(d) Manu lx. S. 104 ; Baudboyana, 11. 
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though this co-ownership of the sons with the father is not admitted 
by the Bengal School. To-day partition is favourably viewed by the 
Hindu religion and law.^i'^ But the vestiges of the several stages 
in the evolution of this right still remain: the commimal right of 
pre-emption which obtains in the Punjab is the survival of the origi- 
nal rights of the community; the obligation of the sons to discharge 
the father’s debts and his right to divide his sons may be traceable 
to the supreme power which the father once enjoyed. 

329. What is partition. — In Hindu Law “partition” does not 
mean simply division of property into specific shares. It covers 
both division of title and division of property. Vignaneswara de- 
fines the word “Vibhaga,” which is usually rendered into English 
by the word “partition,” as the “adjustment of diverse rights re- 
garding the whole by distributing them in particular portions of 
the aggregate”. Mitra Misra explains in the Viramilrodaya the 
meaning of this passage; he shows that the definition of Vignanes- 
wara does not mean exclusively the division of property into speci- 
fic si ■ arcs as alone giving right to property, but includes the ascer- 
tainment of the respective rights of the individuals who claim the 
heritage jointly. He says: “For partition is made of that in which 
proprietary riglit has already arisen, consequently partition can- 
not properly be set forth as the means of proprietary right. 
Indeed, what is effected by partition is only the adjust- 
ment of the proprietary right into specific shares.” No- 
where in the Mitakshara is it stated that an agreement between 
all the coparcenens is essential to the disruption of the joint status 
or that the severance of rights can only be brought about by the 
actual division and distribution of the property held jointly. If 
this were so and there were minors in a joint undivided family, 
partition would be impossible until all of them attained majority, 
a position which is expressly combated and negatived in the Vira- 
mitrodaya. In fact later writers leave no room for doubt that 
“separation,” which means the severance of status of jointness, is 
a matter of individual volition. For example, Nilakanta, the author 
of the Vyavahara Mayukha, expressly lays down that “ oven where 
there is a total absence of common property, partition is effected by 
the mere declaration, “I am separate from thee,” for, partition is a 
particular condition of the mind, and the declaration is the indica- 
tion of the same.” 'Hie following gloss in the Viramitrodaya ap- 
pears to be conclusive on the rule of law under the Mitakshara. 

“ Here again ” it says “ partition at the desire of the sons ” 
which expression includes grandsons and great-grandsons “whether 

Jutfgut Mohtnee v. lit Sookhea- ih) Mitak., 1-1-4. 
money, 14 MJ.A. S89. (1) Vtramttrpdaya, 1-36. 
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in the lifetime of the father or after his demise, may take place by 
the choice of a single coparcener, since there is no distinction 
Separation from the joint family involving the severance of the 
joint status so far as the separating member is concerned with all 
the legal consequences resulting therefrom is quite distinct from 
the de facto division into specific shares of the pi.>perty held until 
then jointly. The first is a matter of individual decision whilst 
the other is the natural resultant from that decision. Thus an un- 
equivocal and unmistakable manife.station by a member of a joint 
family by his words or conduct of a fixed and determined intention 
to become separate is sufficient to effect the separation of his title 
and the severance of his interest, although division of possession, 
or partition by metes and bounds, does not take place or though 
there i.s no separation in food and dwelling, f*'' Once there is a 
definite and unmistakable indication of a member to sepa-ate, his 
right to obtain and possess his share is unimpeachable, and neither 
the co-sharers can question it nor can the Court examine his consci- 
ence to find out whether his reasons for separation were well 
founded or sufficient. 

Thus for severance in status : 

(1) there must be an unmistakable manifestation of inten- 
tion to be divided; 

(2) no division by metes and bounds is nece.ssary; 

(3) existence of property is not essential; 

(4) the reasons for the severance are immaterial: 
and (5) the existence of minors is no bar. 

In the absence of intention to separate, the mere fact that the 
.shares of the coparceners have been ascertained does not lead to 
the inference that the family has separated. Even where an un- 


(j) ObservaUons of Amir All In Cirja S32 18 Bom L.R 621-20 C.W.N. 1085 
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M. W.N. .399=26 C.W.N. 929-43 M.L.J. 428 cholo. 48 M. 254=52 I.A. 83=48 M.L.J. 83 
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equivocal wish to separate was once declared by notice, a separa- 
tion would not be effected in law, if it be found as a fact that the 
intention was given up and Ihe notice expressly or impliedly with- 
drawn owing to a subsequent agreement between all the parties, 

330. Position of members after severance in status.— After a 
divi.sion of right and interest among the coparceners and before an 
actual division by metes and bounds, their position is that of ten- 
ants-! n-common<®) and the interest of such a divided coparcener 
does not go to the other coparceners by right of survivorship. 


PARTITION HOW EFFECTED 

331. Partition by father. — ^“According to Hindu Law it is com- 
petent to a father to make a partition during his life, and the 
partition so made by him binds his sons,fP) not because the sons 
.ire consenting parties to the arrangement, hut because it Ls the 
result of a power conferred on him, though subject to certain res- 
trictions ’mposed in the interests of the family. In cases like this 
the question is not whether such partition is a contract, like a 
partition made among brothel's after their father’s decease, but 
whether it is a legal transaction, concluded in conformity to the 
Hindu Law.”^*'^ Thus the father is in his lifetime competent to effect 
a separation in the family even without the consent of his sons pro- 
vided the shares allotted to himself and the sons are oquaU*!^ and 
the more fact that the share of one .son is not separated by metes 
and bounds doe.s not affect the status .split up by the father by a 
deed of partition giving separate shares to the sons.^^) But a parti- 
tion hy a father giving unequal shares to Ihe sons, or a share to an 
absolute stranger except when it could be supported as a bona fide 
compromise of a disputed claim, or when it is effected under his 
will is invalid unless assented to by the sons.^*' The father’s power 
to effect a severance in hi.s joint family both as between himself 
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and his sons and as between the sons infer sef") is a right inherent 
only in the father as a survival of the patria potestas and is not 
exercisable by any other ancestor as for instance a grandfather 
with reference to his grandsons. <«-“> But so far as 1h.- separate 
property of the father is concerned, he is at perfect liberty, being 
its absolute owner, to divide it among the sons : . unequal shares 
or even deny to some of the sons any interest therein. 


332. Partition by individual volition. — Since every coparce- 
ner, (except in Bombay when he happens to be living joint with 
his father who himself remains join! with his own father or col- 
laterals) has an inherent right to become separate without the 
consent and even against the will of his coparceners, f”) a definite 
and unambiguous expres.sion or indication by one member of his 
intention to separate himself and to enjoy his share in severaltj 
amounts to a disruption of the .status of jointness, although 
division of possession or partition by metes and bounds does not 
lake place or though there be no separation in food and dwelling. 
and even though the other .sharers do not agree to the separation, 
or happen to he minors. In other words, a division of right or 
a severance of the joint status may result not only from an agree- 
ment between the parlies, hut from any act or transaction which 
has the effect of defining their shares in the estate though it may 
not phy.sically partition the estate. But mere renunciation by 
one momhor of his interest in the estate does nfit affect the joint 
status of the other members. What may amount to a separation 
or what conduct on the part of .some of the members may lead to 
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son : Aiyavter v. Subramanla, 32 MLJ 
4.19. 

(v) Appovter v. Rama Subba Aij/an, 
11 M.l A. 75 ; Tihanabati v. Protapmvll. 
G1 C. 1056-38 C.W.N. 1045-19.15 C. 131. 

(u) Gtr.Ia Bat v. SaOashiv, 43 T.A. 151 
-43 C. 1031 -14 A.I..J. 822^718 Bom. I..R. 
G21 -20 C.W.N. 1085-31 M.L.J. 455 - 4 P.W. 
114--(1916) 2 M.W.N. 65-r-1916 P.C. 104; 
Suraj Narain v. Iqbal Karatn. 40 I.A. 40= 
18 I.C. .10=35 A. 80 (P.C.)-15 Bom. I..H. 
4!!e=17 C.W.N. 3.13=11 A.L.J. 172=1913 
M.W.N. 183=24 M.L.J. 345. 

(X) Syed Katam v. Jnrawar, SO C. 84 
=49 I.A. 358=16 I..W. 223=43 M.L.J. 678 


- 25 Bom L B 1 21 A.h..T .57 27 C W.N. 
179-1922 P.C 353 : Ajnrftrao v Mukvnd- 
rao, 13 L.W. 112-1919 PC. 91; Bfll 
KHslina v. Rom Krishnn. 53 A. 300- 58 
lA 220-1931 P.C. 154 61 MLJ. 362 - 
1931 A.T..J 499 - 35 CWN. 815-33 Bom 
L R 1280-.14 M.L W. 13 1931 M W N 79.1 ; 
Rabu RamaxTttv v. Radbika. 40 C.WN. 
385- .18 Bom. LR 120-43 MLW. 172- 
1936 A.L.J. 20-1.59 I.C. 335 : M( Anuraqo 
V. Darshan. 47 L.W. 225-19.18 P.C. 65. 

(y) atria Bat v. Sadimhiv, 4.1 C. 10.11 
=43 I A 1.5I-14 A.L.J. 822-18 Bom LR 
621-20 CWN 1085=31 M.L.J. 455-4 L.W 
114- (1916) 2 M.W.N. 65-.1916 P.C. 104: 
Babu RamaKray v. Radhlka Bent. 43 
MLW. 172 P.C. ; Dhanabati v. Protap- 
wiwlf. 61 C 10.56=.18 CWN. 104.5-19.15 C. 
131. 

( 2 ) Dnyanextiwar v. Anant. 1936 B. 290 
-38 Bom. L R .579-60 B. 736 ; Glrjo Bal 
V. Sadashiv. 43 C. 1031.-14 A.L.J. 822- 
18 Bom L.R. 621-20 C.W.N. 1085=31 
MX..J. 455-4 L.W. 114-= (1916) 2 M.W.N. 
65- 43 I.A. 151 ---1916 P.C. 104. 
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such disruption of status and convert a joint tenancy into a tenancy- 
in-common must depend upon the facts of each case.<") But the 
conclusion whether the intention to separate derivable from con- 
duct is unequivocal and explicit must be based on the inference of 
intention derivable from the acts and declaration of the member 
who is alleged to have separated himself and not from the conduct 
or attitude of another party. A mere notice of intention to 
separate which is only in the nature of a threat and where the in- 
tention is not real or is soon after abandoned, is not sufficient to 
effect a severance in status. Nor is such an intention to separate 
having the effect of a severance in status to be derived from the 
fact that a coparcener has filed a petition for being adjudicated as 
an in.solvent and has been so adjudicated thereon^*’) or from the 
fact that he has alienated his entire interest in the joint family 
property in favour of a stranger. A demand by a coparcener 
for his .share with the intention of holding it in severalty made by 
instituting a suit for partition amounts to a declaration of intention 
having the effect of severing his joint status.^*' Mere separate 
residence owing to convenience or exigencies of avocation does not 
effect a severance in status. If a document clearly i^ows a division 
of right, its legal construction and effect cannot be controlled or 
altered by evidence of the subsequent conduct of the parties in 
question. But mere statements as to their divided status made by 
individual members of a coparcenary with a view to serve their 
purpose for the time being or proceeding upon ignorance of their 
true position would not have the effect of a division in status, if 
their relations with the estate and the real nature of the interest 
which they have in the estate do not indicate any such division. fD 


fa) Sura} Narain v. Iqbal Naraln, 40 
I.A. 40-15 Bom. I..B. 456-17 C.W.N. 333 
-11 An.J. 178-1913 M.WN. 183-.S4 
M.L.J. 345-18 I.C. 30-35 A 80 (P.C.). 
(y) See p. 341, foofnote (v). 

(b) Pbangan Singh v. Hufcam Singh, 
19.^3 L. 588-34 P.L.R. 293 ; Banlce BehaH 
V BriJ Beharl. 51 A. 519. 

(r) Venkatarayudu v SivaramakrUh- 
nayya, 58 M. 128-.40 M.L.W. 552-1934 
M.W.N. 864 -67 M.L.J. 486-1934 M. 676. 

(d) Aiyyagari v. Aiyyaaari, 25 M. 690 ; 
Vtan}aya v. Shanmuga, 38 M. 684—26 M.I<.J. 
576 1914 M.W.N. 356::=22 I.C. 555 ; Gur- 
Hngapa v. Handapa, 21 B. 797. But lee 
Soundararaian v. Arunachalam, 39 M. 136 
-t 39 M. 159=29 M.L.J. 793=29 M.L.J. 81f 
-2 LW. 1247=2 L.W. 1266= (1916) 1 

M.W.N. 31=33 I.C. 858 and Saro Oopal 
V. Paragouda, 41 B. 347=19 Bom. L.R. 69 
-.39 I.C. 23 ; See alao Ram Chunder v. 
Chunder Coomar, 13 M.I.A. 181: Chinnit 
y. Kali, 35 M. 47=21 MX.J. 246= (1911) 


1 M.W.N. 238 ; Mudit Narayan v. Ranglal, 
29 C. 797 holdlni: that an order In execu- 
tion for Bale of a coparcener’s Interest 
does not effect his severance ; See also 
Mahindrn v. Sitaram, 16 Pat. 1..T. 377= 
1935 P. 349 ; Balhrishna v. Savltrfbal. 3 
B. 54 ; Jagannadha Rao v. Ramanna, 1937 
M W N. 264 =45 L.W. 667= (1937) 2 M.1..J. 
386—1937 M. 461 (an alienation by one 
coparcener In favour of all the other co- 
parceners stands on a different footing), 
(e) Clrja Bai v. Sadashiv, 43 C. 1031= 

43 I A. 151-14 A.L.J. 822=18 Bom. n.R. 
621=20 C.W.N. 1085-31 M.I..J. 455=4 L.W. 
114- (1916) 2 M.W.N. 65=1016 P.C. 104; 
Kawal Rain v. Budh Singh, 39 A. 496= 

44 I.A. 159=15 A.L.J. 581=19 Bom. L.R. 
642=21 C.W.N. 986=33 M.L.J. 42=6 L.W. 
330=1917 M.W.N. 514=1917 P.C. 39. 

(/) VenkatapatM v. Venkatanarasimha, 
63 I.A. 397=41 C.W.N. 7=71 M.L.J. 558= 
44 M.L.W. 408=1936 P.C. 264 =38 Bom. L.R. 
1238=17 P.L.T. 881=1986 A.L.J. 1036. 
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Nor can mere instructions given by a deceased coparcener prior to 
his death to his undivided brother to give his half ^re to his 
widow be construed as an unequivocal declaration of intention to 
separate from him. A declaration of intention to separate has 
to be communicated to the other coparceners before it can have 
the effect of bringing about a severance in status, and if a coparce- 
ner sends to the other coparceners a notice of his intention to be- 
come separated from them, the severance in interest comes into 
effect the moment the notice is posted and passes out of his con- 
trol and does not remain suspended till it is received by the 
addressee. 

333. Partition by submission to arbitration.— -Submission by 
the members of a joint family to an arbitration for partitioning their 
shares operates as a disruption of the joint status involving the 
conversion of their joint tenancy into a tenaucy-in-common 
because the submission itself is an expression of intention to 
become divided, and the circumstance that no award has been 
made is not by itself sufficient to nullify the effect of that expression 
of intention on the status of the members, (t) Where an award has 
been made, the question whether it divided all the members from 
one another or only some of them from the others is to be deter- 
mined by a construction of the award and the subsequent conduct 
of the parties is irrelevant. Though a division by the arbitrators 
of only part of the joint property under their award is open to 
question on the ground that the award is uncertain in its terms 
and incomplete, yet it is competent to the parties to agree to the 
division being made by the arbitrators step by step and that each 
should be final in itself. 

334. Partition by suit by adult coparceners. — ^The institution 
of a suit for partition amounts to an intimation by the plaintiff to 
his coparceners of his unequivocal desire for separation from the 


(ff) Shivappa v. Ritdrava, 57 B. 1=34 
Bom. L.R. 539=1932 B. 410. 

ih) tiarayana v. Punuhothama, 47 I<.W. 
104 ; Rama Ayyar v. Meenakaht, 33 I..W. 
384=1931 M.W.N. 527=1931 M. 278. See 
also Venkateiwara v. MankayammaX, 69 
M.L.J. 410 ; Dnyanethwar v. Anant, 60 B. 
736. 

(i) Balmitkund v. Mt. Sohano, 8 P. 153 
10 P.L.T. 259=1929 P. 164 ; Bhawnio v. 
Aadhabai. 33 B. 401=11 Bom. L.H. 406= 
2 I.C. 431 ; Syed Kasam v. Joravoar Stngh, 
SO C. 84=49 I.A. 358=1922 P.C. 353=16 
Ii.W. 223=43 MX.J. 676=25 Bom. LA. 1 
=21 A.L.J. 57=27 C.W.N. 179; ShcmtUal 
V. Munshilal. 56 B. 595=34 Bom. XR. 862 
=1932 B. 498. 


(j) Ram Kali v. Khamman, 51 A. 1= 

1928 A. 422-26 A.L.J. 857 : Balmukund 

V. Mt. Sohano. 8 Pat. 153=10 P.L.T. 259 

1929 P. 164 ; Sped Kasam v. Jorawar 
Singh, SO C. 84-16 L.W. 223=43 M.L.J. 
676=25 Bom. L.R. 1=21 A.L.J. 57= 
27 C.W.N. 179-49 I.A. 358=1922 P.C. 
353 ; Harkiahan v. Partap, 48 L.W. 06= 
1938 P.C. 189=42 C.W.N. 1021=40 Bom. 
L.R. 1068= (1938) 2 M.L.J. 234. 

(k) Bobu V. Official Aaatgnee. 1934 M. 

W. N. 717-1934 A.L.J. 600=87 M.L.J. 

167=38 C.W.N. 1018=36 Bom. L.R. 858 
=57 931=61 I.A. 257=1934 P.C. 

138-40 L.W. 80. 

(l) Makund v. Saliq. 21 C. 590=21 IJl. 
47 (P.C.). 
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joint fainily>^”*^ anH if the suit is decreed, the date of his severance 
is, if no thing else is proved, the date when the suit was institut- 
ed. But if the suit is withdrawn, though just before final 
decree, no severance of the joint status results, though if the 
suit is wrongly dismissed (on the erroneous ground that though he 
had a legal riglit to partition he had no proper motive to exercise 
that right) he becomes separated from the date of that suit. 

But the separation of tlie plaintiil, however, does not automatically 
involve the separation of the other members of the family as 
between themselves, and it is a question of fact in each case whether 
those members of the family have separated or re m ai n ed united, 
depending for its determination on their intention as disclosed by 
their subsequent conduct. In a suit by an adult coparcener for 
partition, the Court has no discretion to refuse partition even though 
the plaintiff may be acting foolishly or under the interested advice 
of mischief-mongers. Where after the institution of a suit, but 
before decree, the plaintiff dies, his interest ascertained as on the 
date of the plaint will be deemed to have become separate and is 
heritable by his own heirs as his separate property. Even 
where a suit does not in terms seek partition, if a distinct bttention 
to become divided is indicated therein and the decree gives effect 
thereto, such decree effects a partition. But a suit for a mere 
declaration that the plaintiff has a right to a share in the estate in 


l»0 Kawal Wain v. Budh Singh, 39 A. 
496 41 I. A. i59-lS A.Ii.J. 581---19 
Bom. L R. 642-21 C.W.N. 986=33 M. 

L J. 42-6 L.W .330=1917 M.W.N. 514= 
40 I C. 286 .1917 P.C. 39 ; Girjabot V. 
Sadaxhiv, 43 C. 1031-43 I.A. 151=14 A. 

L. J. 822-18 Boin. L.R. 621=20 C.W.N. 
1085 31 M.L.J. 455=4 L.W. 114= 
(1916) 2 M.W.N. 65=1916 P.C. 104. 

(n) Palani Ammal v. Mvthuvenkata- 
chala, 52 I.A. 83=1925 P.C. 49=48 M.L. 

J. 83-6 P.L.T. 133=21 L.W. 439=1925 

M. W.N. 330-27 Bom. L.R. 735-23 A.L. 

J 746=29 C.W.N. 846-48 M. 254 P.C. 

(ol Gttnnpothu v. SubraTmini/ain, 52 
M. 845=30 L.W. 254=1929 M. 738=57 

M. L.J. 374. 

(p) Palani Ammal v. Muthuvenkata- 
chain, 52 I A 83-48 M.L.J. 83 -6 PJ-.T. 
133-21 L.W. 439-1925 M.W.N. 330=27 
Bom. L.R. 735 23 A.L.J. 746=29 C.W. 

N. 846-1925 P.C. 49=48 M. 254; Kedar- 
iiath V. Ratan Singh, 32 A 415_37 I.A. 
161 -12 Bom. L.R. 656-20 M.L.J. 900- 
14 C.W.N. 985 -(1910) M.W’.N. 311=7 
I.C. 648 (P.C.) ; But the position wIU 
be different If the other members of the 
family have accepted the plaintiff's Inti- 
mation to sever : See Rama Roo v. 
Venkata, 46 L.W. 309=1937 M. 274 ; 
Sa’aminatha v. Gopalaswami, (1938) 2 
M.L.J. 704. 


(q) Kawal Wain v. Budh Singh, 39 A. 
496 .44 I A. 159=15 A.L.J 581=19 Bom. 

L. R. 642 -21 C.W.N. 986=33 M.L.J. 42 
=6 L.W. 330=1917 M.W.N. 514=1917 
P.C. <39 ; DIumabali v. Prolapmull, 61 
C. 1056-38 C.W.N. 1045-1935 C. 131. 

(r) Kanhyalal v. Banwari, 1936 C. 269 ; 

Swaminatha v. Gopalaswami, (1938) 2 

M. L.J. 704 (where It was held that an 
expression of intention to separate from 
Qie other members contained in the writ- 
ten statement had the effect of bringing 
about a severance In status among the 
defendants) . 

(SI See Sellam v. ChmnamTnal, 24 M. 
441. 

(t) Palani Ammal v. Muthuvenleala- 
cJiala, 48 M. 254 =52 I.A. 83=48 M.L.J. 
83=6 P.L.T. 133=21 L.W. 439=1925 M. 
W.N. 330 - 27 Bom. L.R. 735=29 C.W.N. 
846 -23 A.L.J. 746=1925 P.C. 49; Rama 
Ayyar v. Meenakshi, 1931 M.W.N. 527= 
33 M.L.W. 384=1931 M. 278 (holding 
that the severance is effected on the 
date of the plaint and not on the sub- 
sequent date when notice of suit Is ser- 
ved on the defendant.) 

(u) Joy Narain v. Grish Chunder, 5 
I.A. 228=4 C. .434 P.C. : Ram Pershod 
v. LaJchpaH, 30 C. 231=30 I. A. 1=5 Bom. 
L.B. 103=7 C.W.N. 162. 
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the hands of his father is certainly not inconsistent with his inten- 
tion to remain joint with his father and hence docs not effect a 
severance in status.*"^ Nor is die severance of a coparcener from 
the joint status brought about by his filing a petitioji for being 
adjudicated insolvent. 

335. Partition by suit by minor coparcener,— A suit by a minor 
for partition, if it ends in a decree, has the effect of creating a 
division of status from the date of the plaint, even though only a 
preliminary decree has been passed, but the mere filing of the 
suit by a minor does not effect severance of his interest from the 
joint family,'*' even though the suit has been filed both by the 
father and his minor son for partition against the other coparcen- 
ers. But in a suit by a minor for partition, if the Court finds 
that partition will not be beneficial to his interest or there is 
nothing like malversation or hostility on the part of the manager 
to show that it will be for his benefit, the Court ought not to 
decree the suit. <•'> A minor’s suit for partition does not abate if 
he dies before the Court has found that the partition is for his 
benefit and it is open to his legal representative to proceed with 
the trial and obtain a decree on his showing that when the parti- 
tion suit was instituted it was for the benefit of the minor, the 
question of benefit to the minor including considerations concern- 
ing the minor’s mother, widow or daughter in relation to him. 
The principle underlying this view is that it is open to the next 
friend of a minor to sever him from the joint family by the next 
friend’s unilateral declaration on behalf of the minor.'*) Hence 


(u) Debee Pershad v. Phool Koeree, 12 
W.R. 510. See also Suruanarayanarmirti 
V. Tammanna, 25 M. 504 holding that 
under S. 42 of the Specific Relief Act 
a suit for a bare declariition of 
the plaintiff’s right to ^are In the an> 
ccslral property without asking for a 
paiUllon Is not maintainable. 

(id) Venkatnrauudu v. Sioarama- 
lem)inai/j/o. 58 M. 126.^40 M.L.W. 552= 
1934 M.W.N. 864.-67 M.L.J. 486-1934 
M. 676. 

lx) Krishnaswami v. Pvlvkamppa, 48 
M. 465 - 48 M.L.J. 354-21 L.W. 675= 
1925 M. 717 ; Sri Range v. Srinivaia, SO 
M. 866-26 L.W. 125-53 M.L.J. 189- 
1927 M. 801 ; But see contra In Lalta 
Prasad v. Shiam. 42 A. 461-1920 A. 116 ; 
Hart Singh v. Pritflm, 1936 L. 504 ; Hara- 
samma v. Akkayamma, 16 Mys. L.J. 406. 

(V) Sri Range v. Srinivasa, 50 M. 868- 
26 L.W. 125=1927 M. 801=53 M.L.J. 189. 

(z) CanapaOiy v. Subramanyam, 52 
M. 845=30 L.W. 254 ^57 M.L.J. 374=1929 
U. 738; KUhan Sarup v. Brijrot Singh, 
51 A. 932=1929 A. 726=1929 A.L.J. 941. 


(a) Ganapathy v. Subramanyam, 52 
M 845-.30 L.W. 254=1929 M. 738 - 57 
M.L.J. .374. 

(b) Bachoo v. Manfcorebai, 31 B. 373= 
24 I A. 107=17 M L.J. 343-9 Bom. L. 
R. 646- 11 C.IV.N. 769 (P.C.) ; Cana- 
pathy V. Subramanyam, 52 M. 845=30 L. 
W. 254=1929 M. 738=57 M.L.J. 374. 

(c) Ibid — Thangam v. Suppha, 12 M. 
401 ; Bholanath v. Gliaai Ram, 29 A. 373; 
Oamoodur v. Senabvtty, 8 C. 537 ; Maha- 
dev V. Lakshmati, 19 B. 99. 

(d) Rangasayi v. Nagaraihnamma, 57 
M. 95=1933 M.W.N. 1324--65 M.L.J. 
630= 19.33 M. 890=38 L.W. 676-146 I.C. 
269 (F.B.): Alul Krishna v. Lola, 14 Pat. 
732=1935 P. 275. See contra In Chhota- 
bhai V. Dadabhai. 36 Bom. L.R. 738=1935 
B. 54 ; Lalta Prasad v. Shiam. 42 A. 461 
=1920 A. 116 and Harisingh v. Pritam, 
1936 L. 504. 

(e) Ibid— Krishna v Nandeshwar, 4 
Pat. L.J. 38 -44 I.C. 146; Akkanna v. 
Sri Rongn. 1930 M. 486=1930 M.W.N. 
32. 
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even in the case of a suit for partition instituted in forma pauperis 
by minors represented by a next friend, the division in status 
between the parties must be held to have taken effect as from 
the date of the presentation of the pauper petition, and the plain- 
tiffs will be entitled to an accoimt of the profits from that date as 
against the family manager. U) Even where a minor on whose 
behalf a suit for partition was instituted by his next friend attains 
majority during the pendency of the suit and elects to continue 
the same, the severance in status must be hold to have taken 
place on the date of the plaint itself and the plaintiff’s share deter- 
mined accordingly. 

336. Partition by agreement. — A partition may be effected by 
agreement, although no actual division of the property may have 
been made by metes and bounds. As was observed by their 
Lordships of the Privy Council in Appovier’s case “ According 
to the true notion of an undivided family in Hindu Law, no 
individual member of that family, whilst it remains undivided, can 
predicate cf the joint undivided property, that he, that particular 
member, has a certain definite share. But when the members of 
an undivided family agree among themselves with regard to parti- 
cular property that it .shall thcnccfortl) be the .subject of 
ownership in certain definite shares, then the character of the 
undivided property and joint enjoyment is taken away from tlie 
subject-matter so agreed to be dealt with; and in the estate each 
member has thenceforth a definite and certain share which he may 
claim a right to receive and enjoy in severalty, although the pro- 
perty itself has not been actually severed and divided A 

fortiori an agreement of a family to divide the corpus or the pro- 
ceeds of the joint property among its members in definite shares 
with the intention that each should hold his allotted share in 
severalty, severs the joint interest and extinguishes the rights 
springing from united family ownership even though there are 
minors. The question of intention must arise in all such cases 
and be determined in each case upon its own circumstances, 


(/) Sarvothama v. Govlndu, 44 M.I,. 
W. 692=1937 M. 11 .-1936 M.W.N. 
1226. 

( 0 ) Rama Rao v. Vrafeata, 46 M.L.W. 
309.-1937 M. 274. 

(h) Parbati v. Naunihal Singh, 31 A. 
412=36 I.A. 71-6 A.L.J. 597 -11 Bom. 
L. R. 878-=13 C.W.N. 983=19 M.L.J. 517-- 
3 I.C. 195 (P.C.); HarkiMhen v. Partap, 
1938 P.C. 189. 

(1) 11 M. I.A. 75. 

(j) Venkatapathi v. Venkatanaratimha, 
44 M.L.W. 408-.-63 I.A. 397=71 M.L.J 
•WS .1936 P C. 264=41 C.W.N. 7=38 
Bum. L.R. 1238=17 P.L.T. 881.il036 A. 


L J 1039. 

(fc) Balkishen v. Ram Narain. 30 C. 
738 r30 I.A. 139=5 Bom. L.R. 461=7 C. 
W N. 578. 

(1) Ram Ktssen Singh v. Sheonundun, 
3 Siilh. 151 P.C. : Appovier v. Rama 
mbba Aiyan, 11 M. I.A. 75 ; Doorga v. 
KunSun, 1 A. 55 ; Madho Parahad v. 
Mehrban Sing. 18 C. 157=17 lA.. 194 
P.C. Runjeet Singh v. Kooer Gujraj 
Singh, 1 I.A. 9 ; Raghubir Singh v. Moti 
Kuntonr. 35 A. 41-;11 A.L.J. 146=17 C. 
WN. 453=15 Bom. L.R. 426=25 M.L.J. 
28= (1913) M.W.N. 127 (P.C.). 
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A deed of partition making a division of part of the joint estate, 
but leaving the remainder to be divided at a future period, operates 
to turn the joint tenancy of the property divided into a tenancy-in- 
common, and to make the members of the previously undivided 
family a divided family in respect of the propeHv dealt with by 
the deed. But mere ascertainment of the sliarcs without the 
intention to separate does not work a severance Thus where a 
deed under which one of the coparceners separated from the rest, 
taking his share of the family property separately divided and 
given to him, provided that the remaining properties should be 
divided into five equal shares and given to the five groups of the 
other members of the coparcenary and that these members should 
continue to live as members of a Hindu family with the rights of 
survivor.ship until the death of one M, the senior member among 
them, it was held by the Pi’ivy Council that the cardinal rule of 
interpretation of a deed being to g.ither the intention from the 
language of the entire deed, giving eflect, if possible, to all its parts, 
the proper construction of (he deed would he that there was to 
he no division of status among the remaining members till the 
death of M. In other words, there was no separation of interest 
iji praosovti, but only a contract as to what was to be done in 
future: such a contract would not bo invalid, tlurngh it might be 
rendered inofTeciivo by change of circumstances, Besides, a 
valid agreement for partition may be made during the minority 
of ono or more of the coparceners. That follo\v.s from the admitted 
right of one coparcener to claim a partition, and if a fair and proper 
agreement cannot be made binding on minors, a partition can 
hardly ever take place in most families. No doubt, if the partition 
be unfair or prejudicial to the minor’s interests, he is entitled, on 
attaining majority, by proper proceedings, to set it aside so far as 
regards himself. 

337. Partition by conversion. — ^Parcenership under the Hindu 
Law is put an end to by severance which that law recognises and 
creates, viz., a member becoming a convert to any other religion 
like Christianity, f**’ or Mahomedanism, and on such severance 


(m) Appovier v. Rama Subba Aiyan, 
11 M.I.A. 75. 

(n) Polanl Ammal v. MutSuvenkala- 
rhala, 48 M. 254 ^52 I.A. 83^=1925 P.C 
49 ==48 M.L.J. 83^8 P.L.T. 133=21 I* 
IV. 439=1925 M.W.N. 330=29 C.W.N 
846=27 Bom. L.R. 735=23 A.L.J. 746 ; 
Ramabodra t. Gopalaatoami, 54 M. 239= 
1931 M. 404. 

(o) Pumananfhachi v. Gopalaswami, 
1936 P.C. 281=&3 I.A. 430=71 M.It.J. 
554=44 I..W. 422=1936 A.L.J. 1094=38 
Bom. i:..R. 1247=41 C.W.N. 14=17 P.I..T. 


, 910 . 

’ (p) BalMuhan Das v. Ram Narain. 30 
I.A. 139-30 C. 738 -5 Bom. I..R. 461=7 
■J.W.N. 578. 

(ql Abroham v Abraham, 9 M.I.A. 
195. 

{t 1 Ram Perpash v. m. Daham BiW, 
3 P. 152=1924 P. 420=5 P.I..T. 203 ; 

Khunnl Lai v. Goblnd. 33 A. 356 = 38 I. 
A. 87-10 I.C. 477=21 M.L.J. 645=8 
A.L.J. 552-=13 Bom. L.R. 427.=15 C. 
W.N. 545= (1911) 1 M.W.N. 432; 

Cobind Krishna v. Abdul, 25 A. 564. 
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as a result of his conversion he is entitled to claim his share com- 
puted with reference to the date of his conversion. (»> But a con- 
version of one member does not affect the coparcenary I'olationship 
as between tlio other members and they continue as before with 
the usual incidents of coparcenaiy. The .same is the legal result 
of a coparcener’s marriage contracted in accordance with the pro- 
visions of the Special Marriage (Amendment) Act, 1923. 

338. Form of pariiiioii agreement.— An agreement to parti- 
tion joint family property or interest and right does not require to 
be embodied in a deed or instrument in writing and may simply 
be a parol agreement. But a deed embodying the terms of a 
partition effected thereunder requires registration if it affects 
immovable properly of the value of Rs. 100 or upwards and. if 
unregistered, is inadmissible in evidence to prove those terms, 
though it is admissible to prove the division in status, f"' But a 
document called yadast which is a memorandum amounting to a 
declaration that from the date of its execution the parties become 
entitled tr, the possession and enjoyment of the properties in 
.separate shares and providing for the execution of another deed 
effectuating the partition does not require registration for its ad- 
missibility because that document by itself does not create, assign, 
limit, or extinguish any right or interest in immovable property 
within the moaning of S. 17 (b) of the Registration Act but merely 
creates a right to obtain another document which will have that 
effect and is hence saved under the proviso (v) to sub-S. 2 of 
S. 17. 


339. Prohibition against partition. — 'Tlie fact that in a family 
in question there has been no division of the estate for six or seven 
generations previously is no ground for holding that the parties 
are deprived of their right to demand a partition, f’*’) An agree- 
ment not to partition, even if binding upon the parties thereto, is 
not binding upon their heirs and successsors. Thus a vendee 


fa) Kulada v. Haripada, 17 I.C. 257-— 
40 C. 407-17 C.W.N. 102 
(t) Parbati v Naunihal Singh, 31 A. 
412-76 I.A. 71-6 A.L.J. 597^11 Bom. L-B. 
S78-13 C.W.N. 983 -19 M.L.J. 517 3 I.C. 
i95 P.C. ; Rewun Peraad v. Mt. Radha 
Beeby, 4 M.I.A. 137 ; Bwtha v. Bhagwan, 
18 C. .702 ; Latchnmdmmal v. Cangammal, 
34 M. 72-1910 M.W.N. 692 ; Kiahan Lai 
V. Lachmiehand, 1937 A. 456=1937 A LX 

) Chhotalal v. Bat MahaJcoi 
466.-:40 I.C. 83=19 Bom. L.R. 322 ; Maha- 
lakahmamma v. Suryanarayana, 51 M. 977 
=28 L.W. 919=1928 M. 1113=55 M.L.J. 
733 ; Sanuuiatamma v. Paddayya, 46 M. 
349=44 M.L.J. 45=18 L.W. 418-1923 M. 


297 : Vvradii Pillnt v. JeevaTathnammal, 
4.7 M 214-4P I.A. 28.7 18 A L. J. 274=22 
Bom. I..R. 444-24 C.W.N. .746-,78 M.L.J. 
31.i-l0 L.W. 679-1919 M.W.N. 724=1919 
P.C. 44 : Manickam v. Kamalam, 45 L.W. 
Ill- (1937). M.L.J. 95-19.77 M.W.N. 255. 

(v> Rajangani v. Rajangam, 46 M. 373= 
50 I.A. 134=21 A.LJ. 460=27 C.W.N. 561 
-44 M L J. 745=16 L.W. 615=1922 P.C. 266. 
(io) Ourriao v. Davi, 1 I.A. 1. 

(x) Jafri Begum v. Syed Ali, 23 A. 383 ; 

- - . M.H.C. 

345 ; See also Pirojahah v. Manibhai. 36 
B. 53 =13 Bom. L.R. 963=12 I.C. 543 ; AJit 
Kumar y. Srimati Tarubala, 63 C. 209= 
162 I.C. 965. 
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from a coparcener will not be bound by his vendor’s agreement not 
to partition. On the question whether such an agrcciucnt is 
binding upon the parties to the agreement, the Bombay High 
Court holds that it is not binding, while the Tourl;, of 

Allahabad and Calcutta *•»> teke the contrary vi- . But a recent 
decision of the Madras High Court holds that there is no logal 
obstacle to prevent two coparceners from agreeing, that for a certain 
time or until a certain event or for their lives they will not exor- 
cise their right to divide, so long as the rule of perpetuities is not 
offended. But the exercise of a right tf» partition being essential 
to the full enjoyment of family properly, a prohibition or an 
indefinite postponement of it laid down in a will is invalid.'®’ 

340. Subject-matter of partition. — ^The pn^perty to be parti- 
tioned is ex vi termini all the coparcenary property both mova- 
ble and immovable in wlioso.soever hands it mav be but does 
not include either the s«?parate properties of the individual mem- 
bers of the coparcenary ‘'’’or property which, though the property 
of the joint family, is by its nature or custom indivisible. A 
coparcener’s separate property which has been dealt with else- 
where includes his self-acquisitions and property inherited fi'om 
a collateral. Amongst properties held indivisible by nature- and 
which are to be enjoyed jointly or by turns are rights of way 
and rights to wells or water, family idol. etc. The right of 
worship of an idol cannot bo made the subject of partition, the 
joint owners of the right being, however, entitled to a provision 
for facilities of worship or to perform the worship by turns. 


( 7 y> Rajencler v. Shamchvmi, 6 C. 106. 
(z) RamUnga v Vintpakshi, 7 B. 538. 
(a) Rup Singh v Bhabuli. 58 I.C. 632 
-42 A. 30 -17 A.L.J 916. 

Ui) RajerulvT v Sham Chund, 6 C 106; 
Krishnendra v Debcndra. 12 C.W.N 793 ; 
Jgotish Chandra v. Radhika, 60 C. 1078 
19.13 C. 892 37 C.W.N. 1018 ; See .ilso 
Ajit Kumar v. Srimati Tarubala, 63 C. 209 
162 I.C 965. 

(c) Arumugha v. Ranganatham, 38 I..W. 
736 -146 IC. 1057- -!i7 M. 405- 65 M-L-J. 
741^19.13 M.W.N. 1177- 19.13 M. 847- 

(d) Radhanath v. Tarrucknath, 3 C.W.N. 
126. 

(e) Mokoondo v. Goneth. 1 C. 104 ; 
Poorendra v. Hemangini, .16 C. 75 1 I.C. 
523=12 C.W.N. 1002 : Vmmo v. BtOdeo, 
14 L. 353. 

Jupmohandas v. Manpaldaa, 10 B. 
528 : tMkahman v. Ramchandra. 5 B. 48— 
7 I.A. 181. 

(g) Dattatraya v. Mahadaji, 16 B. 528 
(t«asehold property). 


(Ill Ynmunnbai v Maniibai. 23 B. 608. 
(i1 Ekradeshwar v. Jam ^hwari, 42 C. 
.582-41 I A. 275 -12 ALJ 1217-17 Bom. 
LK 18 18 CWN 1249-27 MLJ 371=- 

1 UW 803-1914 M.WN 807 1914 PC. 76. 

)j) Shantaram v Winnaii, 47 B. 389-.= 
21 Bum LR 1029; Nalhnhat v. Hans- 
gowri. 36 B .179 -II Bom. L.H. 418-15 
IC. 818. 

(fc) Got’ind V. Trimbak. .16 B. 275-12 
Bom LR .163 6 IC. 521. 

iJ) Pramatha Nath v. Pradgtimna, 52 
I A. 245 22 L.W. 492-87 I.C. 305-52 C. 
809 23 ALJ .5.17^49 M.LJ. 30=1925 
MW.N. 431-27 Bom. L.R. 1064 -30 C.W.N. 
25 1925 P.C. 1.19 : Damodardaa v. Uftam- 
ram, 17 B. 271 : Mitta Kvnth v. Ncertinion. 
14 B.L.R. 166 : Sethuramaawamiar v. 
Meruaicamiar. 41 M. 296-=45 I.A. 1=.16 
A.LJ. 113 20 Bom. L.R. 514=22 C W.N. 
457 .14 M.LJ. 130-7 L.W. 22=1917 P.C. 
190 ; Dattatraya v. Prabhakar, 39 Bom. 
L.R. 94=19.17 B. 202; Madan Mohun v. 
Rakhal, 57 C. 570. 
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So also places of worship and sacrifice and properties absolu- 
tely dedicated for religious or charitable purposes are not parti- 
tionable, though in the case of properties which are only subject 
to a charge or burden in favour of such trust, a partition thereof 
is not prohibited even though the charge will continue to attach 
to the properties after the partition. Besides, jewels given to the 
wives of coparceners for their own use and wearing apparel and 
dress of coparceners are not subject-matter of partition, So 

also is the headship of a mutt not a matter for partition, as 

also an estate which by special law or custom is impartible and 
descends to a single heir. In cases of cattle and movables of 
the joint family which may not be conveniently partitionable and 
in the case of the dwelling house, the proper method is to assign 
them to the shares of one or more of the sharers and to give com- 
pensation to the rest. As was observed in Ashanullah v. Kali 
“ The principle in these cases of partition is that if a property can 
b(' partitioned without destroying the intrinsic value of the whole 
property, or of the share.s, .such partition ought to be made. If, 
on the contraiy, no partition can be made without destroying the 
intrinsic value, then a money compensation should be given instead 
of a share which would fall to the plaintiff by partition In a suit 
for partition, the burden is on the plaintiff to show that a property 
standing in the name of a female member of the family which he 
seeks to make available for partition as a joint family asset was 
purchased in her name benami for the joint family. 

.341. Provisions and deductions on division. — ^Before a parti- 
tion is effected, provision .should be made for the payment of the 
debts binding upon the family, like the untainted debts of the 
father. for the initiation ceremony of the brothers, (but not of 


(Til) Anund Jtoyee v. Boykantnath, 8 
W.R C.R. 193 ; Mere use of the ancestral 
house for an idol does not, where there 
is no dedication, ni.ike the house Im- 
p.'irtlble • Dattairaya v Prabnakar, 1937 
B 202-79 Bom. I.R. 94. 

(n) Rajendar v. Sham Chund, G C. 1(K. 
(fi) Ram Coomnr v. Jogi^ular, 4 C. 56 ; 
Sonatun v. JuggnUmontlrpe. 8 M.I.A 66. 

(p) Vanda v. Venkata, 13 L.W. 262^ 
1921 M. 542. 

(q) Sethiiramaiwarnlar v. Menitwamiar, 
4.7 T.A. 1=41 M. 296 -16 A.L..T. 113-20 
Bom. L.R. 514-22 C.W.N. 457- 34 M.L.J. 
130-7 L.W. 22=1917 P.C. 190. 

(r) Kachi Kaliyana v. Kachl Yuva. 28 
M. 508=15 M.L.J. 312-10 C.W.N. 95-=2 
A.L.J. 845-7 Bom. L.R. 907 -32 I.A. 261 ; 
Ramalakshml v Sivananfha, 14 M.I.A. 570. 

(s) Dattatnya v. Pnbhakar, 39 Bom. 
L.R. 94=1937 B. 202. See also Partition 
Act S. 2. 


(tl 10 C. 675. 

(u) Parvatamma v. Subbayya, 55 M. 202 
34 LW 704=1932 M. 144. 

(o) Kriahnamurthy v. Snndaramurthy, 
53 M. .758-_19.72 M. 381-35 L.W. 592=63 
M L.J. .77 ; Bankey Lai v. Ourga Prasad, 
S3 A 868 -IMI ALJ. 917-1931 A. 512. 

(to) Krishnamnrthy v. SwndaramuTthy, 
1932 M. .781-35 LW. 592=55 M. 558=63 
M.LJ. 37 ; Gangaram v. Lalumal, 1930 
Sind 138 ; Venicu Reddt v. Venicu Reddl, 
50 M. 535=25 L.W. 784-^1927 M. 471=52 
M.L.jr. .787 ; Sat Naraln v. Sri Ktehen Das. 
63 I.A. 384-17 Lah. 644=38 Bom. L.K. 
1129 -40 C.W.N. 1382=44 L.W. 417=71 
MLJ. 812 1936 P.C. 277; AJit Nanyan 
V. Aswatha, 40 C.W.N. 75 (a case of a 
provision for a barred debt due from 
father to one of the sons); Banfcev Lai 
V. Durga Prasad. 1931 A.L.J. 917=53 A. 
868-1931 A. 512. 
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their sons/*> ), the funeral ceremonies of the mother if widowed 
though having Stridhana property, <*> the maintenance of dis- 
qualified heirs and dependent females of the family, (“» and the 
marriage expenses of tmmarried daughters, but not of un- 
married sons. I®) The obligation of maintaining and marrying the 
daughters of a family consisting of father and son.'-, being a histori- 
cal remnant of the daughters’ original right to share in the 
coparcenary property, is created by the birth oi the daughter and 
rests on the whole family and not only on the father and through 
him the sons. Hence the share of a son who institutes a suit for 
partition against his father and brothers is liable to a .share of the 
expenses of the marriage of his sister married after the institution 
of the suit and of other .sisters still to be married. But after 
partition between father and sons, the claims of the sons’ daughters 
for maintenance and marriage expenses are to be met out of the 
shares of the respective sons and not out of the shares of all those 
who were coparceners of the old family. <**> 

342. Rules as to accounting. — ^All that a coparcener seeking 
partition is entitled to is an account of the property which exists at 
the date of the partition or at the date w’hen owing to demand for 
partition there had been a severance of status. The manager, being 
the accounting party, has to file an account as to the properties 
available for partition. But Uic other members arc not bound to 
accept his statement and are at liberty to show that the expenditure 
which the manager says has been incurred has not been incurred 
in fact or that savings have not been exhibited in the accounts. 
The nature of the account wliich a manager is liable to render is 
unlike that required of a trustee, d> and, in the absence of fraud, 
dishonesty, misappropriation or gross reckless waste, he cannot be 


(X) Mitak, 1.7-3: Jairam v. Nathu, 31 
B. 54-8 Bom. L.R. 632. 

(V) VaSdyanatha v. Aiy<uam<. 32 M. 191 
-1 I.C. 408=19 M.L.J. 94. 

(z) Vrijbhukandas v. Bai Panati, 32 B. 
26=9 Bom. L.R. 1187. 

(a) Bit. Bholi Bat v. Dwarka Dot, 5 
Lah. 375 =1925 L. 32; RamakrUhna v. 
Parametwara. 1931 M.W.N. 215; Nara- 
zamrna v. Akkayamina, 16 Mys. lt.J. 406 ; 
Chidambaram v. Rachiappa. 48 1..W. 485. 

(b) Subbayya v. Ramavva. 30 L.W. 923 
-57 M.UJ. 826-53 M. 84=1929 M. 586 
(F.B.); Bit. Bholi Bai V. Dwarka Daa, 5 
Lah. 375=1925 L. 32. 

(c) Ramalinga v. Narayana, 49 I. A. 168 
-1922 P.C. 201=45 M. 489=20 A.L.J. 839 
=24 Bom. L.R. 1209=16 L.W. 639=1922 
M.W.N. 399=26 C.W.N. 929=o«3 M.L.J. 428 ; 
Mt. Bholi Bai v. Dwarka Daa, S lAh. 37S 


--1925 Lah. 32 , Veiihalarayadu v. Siva- 
ntmahrishnayya, 58 M. 126=40 M.L.W. 
552-1934 M.W.N. 864 = 67 M.L.J. 486=1934 
M. 676 : Pranjiican v. Blotiram, 1927 B. 651. 

(d) Subbayya v. Ramayya, 30 L.W. 923 
=53 M. 84=1929 M. 586=57 M.LJ. 826. 

(e) Tamtni Reddi v. Oangi Reddi, 45 
M. 281=16 L.W. 55 =42 M.L.J. 570=1922 
M. 236 (2) : Sri Ranga v. 5rlnii»ua. 50 M. 
866 -26 L.W. 125=1927 M. 801=53 M.L.J. 
189 ; Vnihinitam v. Avudiappa, 1936 M. 
W.N. 809=1937 M. 127 ; Narendra v. Abani, 
42 C.W.N. 77-1938 C. 78; Ramakrishiia 
V. Parameswara, 1931 M.WJ7. 215. 

(/) Perrozu v. Subbarayadu, 44 M. 656 
=48 I.A. 280-1922 P.C. 71=19 A.L.J. 621 
=22 Bom. L.H. 920=26 C.W.N. 1=41 M.L.J. 
33-3 P.L.T. 1 -48 I.A. 280=1921 M.WJI. 
510 ; Jyotibati v. LachhmeihtDar, 1930 P. 
1=8 Pat. 818. 
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called upon to defend the propriety of his past transactions^^) or 
the manner in which ho has disposed of the income in the past.*)*) 
As was observed by the Privy Council in Perrazv, v. Subba- 
rayadu,^') “In the absence of proof of direct misappropriation or 
fraudulent and improper conversion of the moneys to the personal 
use of the manager, he is liable to account for what he received and 
not for what he ought to or might have received if the moneys had 
been profitably dealt with.” Thus in the absence of fraud or dis- 
honesty, no relief can be granted against the manager in respect 
of debts allowed by him to become barred. *■*’ But in respect of 
assets proved to Jiave come into the hands ol the manager, he has to 
account for their non-availability for partition, but there is no 
foundation, either legal or equitable, for making the manager pay 
interest, on the outstandings collected but not invested by him.^*) 
The manager, however, is not bound to keep general accounts and 
the other members cannot complain, if he, in his discretion, favours 
in his expenditure one ol them at the expense of the others.'^' The 
accxumt is to be confined to the existing assets available for division 
and tlr parties have no right to look back and claim relief against 
past inequality of enjoyment of the members or other matters.'"** 
Thus no coparcener is entitled to credit being g!\’en to him on the 
ground that the amount spent upon him and Ins brunch was smaller 
than what was spent upon another branch or claim that a charge 
should be made against the latter branch on the ground of such 
excess cxpenditui’o.'") But in estimating the share to which a co- 
parcener would bo entitled, it is Icgitimuto to debit him with the 
value of the interest in the joint property alienated by him for his 
own personal purposes and with any advances made to him either 
to discharge hi.s own private debts «»r for purposes of his own per- 
sonal benefit for which he will have no claim upon the family 
purse.'") So also where a coparcener spends his own personal 
saving.s for the benefit of the joint family not intending to do so 


(») Tamm I Hptidi v. GaTir)! ReMt, 45 
M. 281 .16 L W .W- 1822 M 236 (2) —43 
M L.J .570 ■ Sukh Deo v Basden, 57 A. 
949 19:1.5 A L.J. 582 -1935 A. 594 

(h) Krulnayya v. Gurnpayya, 14 L-W. 
668 70 IC. 146-41 M.L.J. 503 1921 
MWN 742 1921 M. 443. 

(I) 44 M. b36_48 I.A. 280- 1922 P.C. 71 
-19 ALJ 621 -22 Bom. U-H. 920-26 
C.W N. 1 41 M.L J. 33-3 P.L.T. 1-48 I.A. 

280- 1921 M.W.N 540. 

rj) Jyotibati v. hachhmeshvoar, 1930 
Piit 1-8 Pat. 818. 

(Ic) O/Jiciat Assif/tiec of Madras v. 
ItuiabadlittT. 19 L.W. .597—78 I.C. 536- -46 
M.LJ. 145-1924 M.W.N. 192=^:1924 M. 458. 
Yasobadra v. Satnantha, 59 M. 154 


- 19 . 3.5 M.W.N. 1169-70 M.L.J. 311-42 
M.LW. 674 1936 M. 12. 

im) Sri Ranga v. Srinivasa, 50 M. 866 
26 L.W. 125-53 M.L.J. 189 -1927 M. 801 ; 
Niharan Chandra v. Nirupama Debi, 69 
IC. 476 - 26 C.W.N. 517:=1921 C. 131; 
Jyotibati v Lakshmeshujar, 8 Pat. 818= 
1930 Pat. 1 ; Swaminatha v. Gopalaawami, 
(1938) 2 M.L.J. 704 ; Ramnath v. Gotu- 
ratn, 44 B. 179- 1920 B. 236 ; Parmeshwar 
V. Covina, 43 C. 459-1916 C. 500. 

(n) Abhaychandra v. Pyari Mohan, 5 
Beng. L. R. 347. 

(o) Damodardas v. Uttamram, 17 B. 
271 ; Lakshman v. Ramchandra, 1 B. 561 : 
Narayana Sah v. Sanfcar Sah, 53 M. 1= 
30 L.W. 751=57 M.L.J. 685=1229 M. 895. 
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gratuitously, for instance, for the marriage expenses of the daughter 
of another coparcener, the former is entitled to be reimbursed for 
the amount thus spent, at the time of the partition. ' p) Generally 
a coparcener is not entitled to claim mesne profits as against the 
others on the ground that he has been living away from the family 
residence and has not been maintained out of the idmily income. 
Nor is a coparcener entitled to claim interest upon outstandings col- 
lected by the manager but not inve.stcd by him,<" though in the case 
of a trading family, where the presumption is that the moneys of 
the family are always invested, the plaintiff in the partition action 
is entitled to claim interest from the date of the plaint up to the 
date of the decree. But if he has been excluded from joint 
possession and enjoyment of the property,^*) or from separate 
posse.ssion and enjoyment to which he was entitled under an ai 
rangement to enjoy the joint property in distinct shares, or 
when partition was demanded by him but was improperly refused 
by the other momber.s.'*'' he is entitled to claim from the other 
members mesne profits in respect of his .share from the date of such 
exclusion or refu.sal,'"’^ and ho can be awarded even intere.st on 
the mesne profits in cases of persistent obstruction by the other 
members in the way of his enjoying hi.s share of the income.'*’ So 
also in the converse case i.e.. whore a coparcener holds a joint 
family property claiming it to be his own exclusive property and 
the joint family as such has been excluded from the possession and 
enjoyment thereof, me.snc profits should be allovvod in respect of 
that property in favour of the other members who have been ex- 
cluded from enjoyment.'*'’ Bui dispossession or exclusion is not 
the same thing as discontinuance of possession; the one is where a 
person comes in and drives out the others from possession: the 
other case is where a pc’’son in possession goes out and is followed 
into possession by the other persons.'*’ Unless there has been a 


If in a suit for partition It appears that 
all the defo’idanta have already received 
all that Is equitably due to thorn the whole 
of the remainder may he awarded to the 
plalntifT - Rajendra v. Brojendra, 77 I C 
790 ; Hohson v. .Slierirnod. 49 K.R 309 

(p) Ml. Blioli Bat v. Dwarka Dan. 5 
huh. 375 -192.1 L. 32. 

(q) Shankar v. Hardeo, 16 C. 397—16 
lA. 71. 

(r) Yasohadra v. Samantha, .19 M. 154 

70 M.I,.J. 311-=1936 M. 12. 

<») Annamnlai v. Patantappa. 40 li.W. 
619^1935 M. 266. 

(t) Appa Rao v. The Court of Wards, 
5 M. 236- -9 I.A. 125 (P.C.): Bhivrav v. 
Stfaram, 19 B. 532 ; Krishna v. Subbanna, 
7 M. 564 : Raja Venkata Rao v. Conrt of 
Wards. 2 M. 128 at 137-7 I.A. .18. 

45 


(ill Shankar v Hordeo, 16 I.A 71—16 
C 397 (P.C 1 . Raja Setrucherla v. Raja 
Srfnieherta. 22 M. 470-26 I A. 167=1 Bom. 
T,R .188- 3 C.W.N. 5.13. 

fp) Gangaram v Sitaram, 6 C.W.N. 698 
(P.C 1 : Ramammy v Sulramanta, 46 M. 
47-16 U-W 297-1923 M. 147= 43 M.L.J. 
406. 

(it) Vanjapuri v Pachamuthu, 7 L.W. 
225 4.1 I.C 62 -.15 M.LJ. 609: Honniah 
v Erahya. 10 Mys. L.J. 129=37 Mys. K.C.R. 
.195 

ijTl Ramakrishna v Pnraineswara. (1938) 

I M.T,J 4.19- 19.18 M 424. 

(I/) Bhivrav v Sitaram. 19 B. 532; Appa 
Roo V Court nf Wards. 5 M. 236=9 I.A. 
125. 

(;) Rains v. Burton, (1880) 14 Ch. D. 
537. 
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distinct ouster of one member by other members or vice versa from 
the joint enjoyment of the family property no question of mesne 
profits will arise. Such an ouster or exclusion of a member so 
as to entitle him to claim mesne profits from the other members is 
not made out whore it is found that the manager had all along heen 
ofTering him a particular allowance which he had refused to accept 
as inadequate.^**' But the moment a severance in interest takes 
place, either by mutual agreement or even by a unilateral declara- 
tion of intention, the right to an account and to claim mesne profits 
from that moment logically arises.*'®' The same principle applies 
even in the case of severance by the institution of a suit for parti- 
tion, as, .subsequent to the suit, the parties become only tenants-in- 
common with a stricter liability on the karta to account, taking 
credit onlv for expenses incurred for the benefit or necessity of the 
estate.*®' 


343. Per.sons entitled to shares. — ^Barring the exceptions men- 
tioned below, any coparcener**" can require partition of the joint 
fami'y property, and his demand to that effect, if it be not complied 
v/ith, can be enforced by legal process.**' But persons who are en- 
titled to .shares on partition and those who can claim partition as 
of right are not ihe same. Tlius persons like the wife, mother and 
grandmother, though entitled to .share on partition, are not entitled 
to claim a partition of Ihe joint family assets*^' just as an adult 
coparcener is entitled to claim. So also an illegitimate son cannot 
Haim partition during the lifetime of his father. Even a legitimate 
son in Bombay i.s not entitled to claim partition without his father’s 
a.ssent .so long a.s the father is joint with his own ance.stors or col- 
lateral relations. *»' 


Persons who are entitled to .«hare on partition are thus either 
males or females. All the coparceners, barring those who are 
di.squalified, or who.so claim is baiTed by ouster and adverse posses- 
sion,*'*' constitute the g’-oup of male sharers. The wife, the mother 
and the grandmother, including the step-mother and the step- 


(n) Radhakanta v. Mavomnhiner 60 C. 
292- 19.93 C. .997. 

(b) Sura} Narain v. Tqhal WoTofn, W 
lA. 40 35 A. 80 -18 I C. 30-15 Bom. LR. 
456-17 C.W.N. .9.9.9 -11 A.T.J. 172-1913 
MW.N. 183=24 M.L.J. 345. 

(w) See p. 353. footnote (ie). 

(e) Sri Ranga v. Srinivasa, SO M. 866-= 
26 L.W. 125=1927 M. 801=53 M.L.J. 189. 

(d) As to who Is n coparcener, see 
S 234 and the discussion from Moro 
Vlahvanath v. Ganeth Vlthal, 10 Bom. 
H.CH. 444 extracted In the next section, 
S. 344. 


(c) Surai Bungl v Shco Persad, 6 I.A. 
88-5 C 148 (P.C.): Madho Parshad v. 
Madha Parshad v. Mehrban Singh, 17 I.A. 
194 18 C. 157; Sarla} Knari v. Deora} 
Kuari, 10 A. 272 -15 I A. 51. 

(f) Sop the change In this respect In- 
troduced by the Hindu Women’s Rights 
to Properly Act of 1937 printed at the 
ptid of this book. 

(q) Apnji V. Ramehandra, 16 B. 29 ; 
Tivabai v. Vfldilal. 7 Bom. L.H. 232. 

Hi) Manjaya v. Shanmuga, 38 M. 684 
-1914 M.W.N. 356-26 M.L.J. 576; Babaji 
V. Dattu, 37 B. 64=14 Bom. L.R. 923=17 
T.C. 642; LlmltaUon Act, Art. 127. 
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grandmother constitute the female group. Added to these are 
persons outside the family such as the assignee of coparcenary in- 
terest such as a purchaser or a receiver in insolvency. 

344. Sons, grandsons and great-grandsons.— The son, the 
grandson or the great-grandson is entitled to claim partition cf the 
moveable and the immovable property of the joint family against 
the father, the grandfather or the great-grandfatlier cvcmi without 
the latter’s consent and against his wish,'-'^ subject to the exception 
recognised in the Bombay Presidency and in the Punjab that a son 
is not entitled to claim partition without the consent oi thi father 
when the latter is joint with his own father or collaterals. On 
a partition between the father and sons, they are entitled to share 
equally. If one of the sons is dead and has left his own sons or 
grandsons, they will represent the share of the deceased son and 
are entitled to his share. In other words the male issue of a de- 
ceased coparcener, if they themselves are within the limits of the 
coparcenary, are entitled to represent and receive the share of the 
deceased coparcener. 

X 


A 

1 

B (dead) 

1 . 

C (dead) 

D (dead) 

1 

E 


1 

H(dead) 

1 

1 

K(dead) 

1 


\ 

1 

1 

J 

i 

L(dead) 

M 


In a partition between X and the other members of his family, 
A represents his line and receives his share as representing his 
branch consisting of himself and his son E. B being dead, X’s 
grandsons F & G represent B’s share and are entitled to receive 
that share. In the line of C, the third son of X, both C and C’s son 
H are dead and that line is represented by X's great-grandsons I 


(i) Jugmohandas v. Mangaldaa, 10 B. 
528. 

(j) Subba V. Ganeaa, 18 M. 179; 
Rameihwar Prosad v. Laclimt Pro«ad, 31 
C. lU-=7 C.W.N. 688; Jogul KUhore v. 
Shib Sahai. 5 A. 430 : Sura} Bunsi v Shea 
Persad, 6 I.A. 88 5 C. 148 (P.C.) : Digam- 
bar V. Dhanraj, 1 Pat. 361-1922 P.it. 96. 

(fc) Apaji V. Itamchandra, 16 B. 29 ; 


Gahru Ram v. Mf. Hardevl, 89 I C. 176= 
1926 L. 85; Punjob //ational Bank v. 
Jagdtsh, 1936 L. 390: Bhupol v. Tava- 
noppa, 46 B. 435. 

(I) Nagindaa v. Bachoo, 43 I.A. 56=40 
B. 270 -1915 P.C. 41=3 L.W. 259=14 A.UJ. 
185 ;18 Bom. L.H. 172=20 C.W.N. 702=30 
M.L.J. 193= (1916) 1 M.W.N. 193; Mltalc. 
1-5-6. 
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and J who, as representatives of C’s line, are entitled to the share 
to which C would have been entitled, if he were alive. Coming 
to the line of the fourth son D, his line has become extinct for 
purposes of partition and M who is more than three degrees removed 
from X is not a coparcener and is not entitled to share as D’s re- 
presentative. D’s share by his death leaving no descendant within 
the coparcenary limits of three degrees from the living common 
ancestor X, has survived to the lines of the other members of the 
coparcenary and V4 share is assignable to X and each of the lines 
of A, B and C. But if the pai-tition is to be a partition even as be- 
tween tlic grandsons F and G and the great-grandsons I and J, each 
of them will receive V2 of that is, Va. In other words, each 
branch takes per stirpes as regards the other branches,'*") but the 
members of each branch take per capita as regards one another.'") 
It must be noted in this connection that if D died divided from his 
father X, then the share taken by D would be taken by M. because 
M would then be within three degrees from the last taker of the 
property, namely, D, though X is more than three degrees removed 
from M. In the ca.se of iUoro Vishva-tiath v. Ganesh VitaV°'> Justice 
Nanabhai Haridas discusses as follows the question whether a des- 
cendant who is more than foui- degrees removed from the common 
ancestor can ask for a partition of the property left by that 
ancestor : — 

Upon a consideration of thu authorities cited, it seems to me that it would 
be difficult to uphold the appellants' contention that a partition could not, in 
any case, (other than that of absence m a torcign country) be demanded by 
descendants ot a common ancestor, more than four degrees removed, of 
property originally descended from him. Take, for 
A instance, the case put in the margin: A the original 

I owner of the property in dispute, dica, leaving a son 

B B and a grandson C, both members of an undivided 

I family. B dies, leaving C and D, son and grandson, 

C rcspt'ctively; and C dies, leaving a son D and two 

I grandsons by him. E and F. No partition of the 

D family has taken place, and D, E and F, are living 

I in a state of union. Can E and F compel D to make 

I I over to them their share of the ancestral property? 

E F According to the law prevailing on this side of India 

they can, sons being equally interested with their 
father in ancestral property; 1 SU-. HL. 177; 2 Ibid., 316; Mit. Ch. 1, Sec. 1, 27 
and Sec. V, 3, 5, 8 and 11; Vyav. May., Ch. IV, Sec. VI, 13. 

In the same way, suppose B and C die leaving A and D members of an 
undivided family, after which A dies whereupon the whole of his property 

(m) Hiirpurshad v. Sheo Dyal, 3 I.A. <n) Mltak. 1-3-1 to 7 ; Manjanatha v. 
259 (P.C.); BMmvl v. Choonee, 2 C. 379 ; Naniyana. 5 M. 362. 

Rajnarain v. Heeralal, 5 C. 142 ; Mltak. (o) Moro Viahvanath v. Ganeth Vtthai, 
1-5-2. 10 Bom. H.C.R. 444. 
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devolves upon D who thereafter has two sons E 
and P. They, or either of them, can likewise 
sue their father D for partition of the said pro- 
perty, it being ancestral. 

Now, suppose B and C die leaving A, D and 
DI, members of an undividtn family, after which 
A dies, whereupon the whole of his pioperty 
devolves upon D and Dl joioMy, and that D there- 
after has two sons E and F, leaving whom D dies. 
A suit i^inst DI for partition of the joint ances- 
tral property of the family would be periectly open 
to E and F; or even to G and F, il' E died before 
the suit. It would be a suit against DI by j 
deceased brother's sons or sun and grandson : 
Vyavahara Mayukha, Chap. IV, Sec. IV, 21. 

But E and F arc both fifth and G sixth in descent <rom the origimil owner 
of the property, whereas D and DI are only fourth. 

Suppose, however, that A dies after D, leavmg a great-grandson DI and 
the two sons of D, £ and F. In this cause E and F could not sue DI for parti- 
tion of property descending from A, because it is inherited by U1 alone since 
E and F, being sons of n great-grandson, are excluded by DI, A's surviving 
great-grandson, the right of representation extending.no further. See 
Jagannatha’s Comment on Text CCCLXX at 2; Colebrookc's Dig. 512, .'ll?: 1 
Norton's L.C. 299; Sir. Man. See. 323; 2 Str. HI^. 327. 

Introducing BI, Cl, Dl, El and FI, and B2, C2. D2, E2 and F2, as addi- 
tional descendants of A, all forming an undivided family, might render the 
case a little more complicated and affect 
the value of their shares, but could not 
destroy the right, if any, of E and F 
to share the joint family property 
ith the other members 
The rule then which I deduce from 
ithorities on this subject is not 
that a partition cannot be demanded 
by one more than tour degrees 
removed from the acquirer or original 
owner of the property sought to be 
divided, but that it cannot be demand- 
ed by one more than four degrees 
removed from the Inst owner, however 
remote he may be from the original owner thereof. (In addition to the above 
authorities, consult I Norton’s L.C. 292, 2 Colebrookc’s Digest, Text CCCLXIX. 
page 479, also pages 512, 515; Str. Man. Sec. 347). 

345. Putra Bhaga and Patni Bhaga. — Two modes of division 
between sons are known in Hindu Law. When the division is by 
the number of sons, it is called Putra Bhaga, when the division is 
according to the wives, it is known as Patni Bhaga. Though Putra 
Bhaga is now the recognised rule of Hindu Law, there are still 
traces of the other view and a customary law of Patni Bhaga, due 
probably to the matriarchal theories of the earlier inhabitants, is 
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fairly prevalent in Southern India, especially among the lower 
castes, Such a custom was held proved in a case where the 
parties belonged to the Nattukottai Chetty community, 

346. Jyeshta Bhaga and the doctrine of double share. — ^The 
practice which once prevailed and was advocated by the sages, 
of giving the elder brother and manager of the joint family an extra 
share in excess of the others as Jyeshta Bhagam on partition has 
become obsolete and is unenforceable, except when there is a 
custom to that effect. But an allowance under a partition award 
of a sum of money to the elder brother in excess of his share in 
consideration of his services to the family cannot be called Jyeshta 
Bhagam and the award does not become on that ground illegal 
within the meaning of Para 14 (c) of Sch. U of the Civil Procedure 
Code.<^> In a recent Calcutta case, however, the doctrine of 
double share was held applicable so as to enable a coparcener to 
claim an extra share in respect of property acquired by him out of 
joint funds if the means of acquisition drawn from such joint funds 
was of little consideration while his own personal exertions in the 
acquisition were considerable. 

347. Shares of son, father and grandfather. — When a parti- 
tion takes place between u son, his father and his grandfathei*, the 
grandfather is entitled to V^, the father Vil and the son ^ of the 
joint assets. 


346. Adopted son. — In a partition between a father and his 
adopted son, the latter is in the same position as an aurasa son and 
is entitled to share equally with the father, that is, the father will 
take half, the adopted son the other half. But the position gets 
clianged in a twice-born family if the partition involves also the 
share of an aurasa son born to the lather subsequent to the adop- 
tion. The existence of an aurasa sun contracts the share to which 
an adopted son would bo otherwise entitled and the adopted son’s 
share is to be determined in accordance with the rules laid down 
in Ss. 153 and 155. To illustrate this proposition, the position of 
an adopted son amongst the twice-born classes in the Madras Presi- 
dency may be considered. There he gets l!5th of the interest in 
competition with an aurasa son who gets 4 1 5. These will be their 


(p) Palaniappa Cheltiar v. Alagan 
Chetii. 48 I.A. 539=1922 P.C. 228=44 M. 
740=26 C.W.N. 417=15 L.W. 521=1921 
M.W.N. 687. 

(q) ATarada, xUl-13 ; Manu, tx-llZ ; 
Vagnyavalkya, 11-114. 

<r) Rajangam v. Rajaitgam, 12 L-W. 435 
=39 M.n.J. 382=57 I.C. 18; Terulcola v. 
Yerttkola, 45 M. 648=15 L.W. 585=1922 
M. 150=1922 M.WJ4. 215=42 M.L.J. 507 


(F.B.): Vmkata v. Kuppa, 8 L.W. 400= 
(1918) M.W.N. 680=47 I.C. 716. 

(s) Shea v. rutteh, 2 S.D. 265. 

(t) Vaithinafha v. Subramania, 78 I.C. 
238=1925 M. 301. 

(w) Ashutosh V. Tarapada, 58 CJLJ. 372 
- 19.34 C. 308. 

(v) Venkatapathi v. Pappia. 28 L.W. 228 
-51 M. 824=1928 M. 788=1928 H.WJI. 
410=55 MJ»r. 489 . 
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respective shares if the partition is only between an aurasa son and 
an adopted son. But if the father is also alive and the paitition 
is to be among all the three, the father is entitled to share 
as an aurasa son, that is, like an aurasa son he will be entitled to 
get four times the share of the adopted son.‘’'’> 'rhus computed, 
the respective shares will be 4'9 for the father, 4 i) for the aurasa 
son and IjO for the adopted son. But where the partilif'n is bet- 
ween the adopted son of one deceased brother and eithi’i- the sur- 
viving brother or his son, the adopted son represents his father and 
.shares equally with the other. 

349. Illegitimate son. — An illegitimate son of a Siidra, born 
of an exclusively and continuously kept concubine, though he does 
not get an interest by birth in the father’s property, is still entitled 
to claim partition after the father’s death against the father’s legiti- 
mate .sons if the father had died divided from his collaterals. The 
share to which he is entitled on a partition with the legitimate sons 
of his putative father is to be determined in accordance with the 
rule that ho is entitled to take ^ of what he would be entitled to if 
he were legitimate, and this share is not confined to the self- 
acquired property of the father but embraces also property which 
was ance.stral in the hands of the father. But the illegiti- 
mate son is not entitled to claim partition against his 
father. <“> or even after his death if ho had died joint 
with his collatnrals and leaving no .separate property.^**' 
But the father may allot him a share during his lifetime, a share 
even equal to that of an aurasa son.'*^' (See also Ss. 72 and 77). 

Thus an illegitimate son is entitled to claim partition as against 
his legitimate brothers only if he is (1) born of an exclusively and 
continuously kept mistress (2) to a Sudra father (3) 
who has died separated from his collaterals. If the father 
belongs to any of the regenerate castes, or if the father died joint 
with his collaterals.^*’' or if he had transferred the property to his 


fw) BalakTishnayya v. Venkala. 4S M. 
■■598 -II r..w 379-55 I.C. 371-,18 MI..J 86 
<x) Napindas v. Bnxhoo. 40 H. 270 - 
« TA. 56-14 A.L.J. 185 -18 Bom. T.R. ITT 
-20 C.W.N. 702 30 M L.J. 193 3 L.W, 259 
-(1916) 1 M.W.N. 2!i8-1915 PC 41: 

Baja V Subbara, 7 M 253. 

(v) Kamulammal v. Vfsiranainaawatni, 
46 M. 167--50 I.A. 32- 1923 P.C. 8-44 
M.I..J. 465=25 Bom. L.R. !577 -27 C.W.N. 
1021--17 L-W. 298. 

(s) Rnfu V. Aninatiirl, 1933 M.W.N. 632 
-37. L.W. 462 64 M.L J. 500- -1933 M. 397. 

(a) Jogendra v. Nityanund, 18 C. 151= 
17 T.A. 129 (P.C.): Tltangam v. 5ttppo, 
12 M. 401 ; Sadii v. Bates, 4 B. 44 . 


(hi VcUaiyawfi Cfiptty v. Natarajan. 
.•M UW .■iSg- 55 M. 1^.58 I.A. 402-1931 
PC 294-1931 M.W.N 848 -3.*? CWN 1278 
- 61 M.LJ 522-1931 A.I.J 1I2.1--.13 Bom. 
LR. 1528. 

(r) Kariippnmnan v Bnlokam. 23 M 16; 
Packirisavmy v norasnwwy, 9 R 266.- 
1931 R. 216. 

(d> Ro.>shon Sivah v. BnTwnnf .Slnph, 
22 A 191 27 r A .51-4 C.W.N 353-2 Bom. 
r,.R. 529 PC 

(el .VeVaiyapv' Chetty v Nalaraian, 
58 I A. 402-1931 P.C 294=.34 L.W. 589= 
55 M. 1-1931 M.W.N. 848 -35 C.W.N. 1278 
=61 M.LJ. 522-1931 A.L.J. 1123=33 Bom. 
L.R. 1526 (P.C.). 
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legitimate issue during his lifetime, the illegitimate son is not 
entitled to claim a partition of the joint family property. 
But if the putative father was a Sudra and died leaving separate 
property, the fact that he was undivided with his collaterals at the 
time of his deatti would not prevent his illegitimate son from claim- 
ing a partiton in respect of that property as against the legitimate 
sons of the putative father. 

350. After-born son. — A son bom after partition might have 
been conceived either before or after partition. In the case of a son 
born after partition but conceived before it, no partition can be 
made so as to prejudice his rights, because under Hindu Law a 
child is presumed to come into existence from the moment it is 
conceived, and if no proper provision is made for his share at the 
partition, he is entitled to get his share by re-opening it.^®' But 
if he was begotten only after partition, he is entitled to re-open it 
so as to obtain a share for himself only if the father has not reserv- 
ed to himself a share thereunder. If, on the other hand, a share 
was allotted to the father under the partition, the son conceived 
thereafter is not entitled to ro-open it so as to claim a share in the 
interests of the separated coparceners but is only entitled to suc- 
ceed to the property allotted to the father along with his self-acqui- 
sitions to the exclusion of the divided sons : the fact that the father 
has run through the .share alloted to him is no ground for such a 
.son claiming to re-open the partition. These propositions are 
given with reference only to a partition between a father and his 
sons. Will the same principles apply even in the case of a parti- 
tion between collaterals ? If a partition is made in a joint family 
consisting of three brothers and one of them does not lake any 
share at all, then his son in gremio matrix at the time of the parti- 
tion, on the reasoning that a son begotten is as good as born, can 
claim to rip open the partition so as to get himself allotted his legiti- 
mate share.'*'’ But the .same reason cannot hold good if the son 
of the brother -who had not taken any share was begotten only 
.subsequent to the partition and hence such a son cannot claim to 
re-open the parli<ion on the ground that his father has not taken 


(f) Ram Saran v. Tek Chand, 28 C. 194. 

(g) Hanmant v Bhimaehanja, 12 B. 

105 ; Kalidas v Kriahan, 2 Benf>. I..H. un 
F.B. See Naraaimha v. Veetabadhra, 17 
M. 287 ; Shivajirao v. Vaaantrao. 33 B. 
267-2 l.C. 249- 10 Bom. 778 : 

lUinaksM v. VJreppo, 8 M. 99. 

fhi Chengama v. Munvaami, 20 M. 75 ; 
Canpat v. Gopalrao, 23 B. 636 ; ViaHnu. 
2 Colebrook 11-268 ; But see Shivajirao v. 
Vflsfflntrwo, 33 B. 267- 2 l.C. 249^10 Bom. 
L.R. 778 ; Rai Biahen v. Mt Amaida, 11 


lA. 164-6 A. 560. 

O') Kalidaa v. Kriahan. 2 Beng. L.R. 103 
(F.B.): Shivajirao v. Vaaantrao, 33 B. 267 
-2 I.C. 249-10 Bom. UR. 778 ; Kawal v. 
Bhagwan, 4 A. 427 : Ganpatrao v. Gopal- 
rao, 23 B. 636-1 Bom. L.R. 123 ; Yekeya- 
min V. Aonfsisarian. 4 M.H.C.R. 307. 

(J) Shivajirao v. Vaaantrao, 33 B. 267 
-2 I.C. 249:=10 Bom. L.R. 778. 

tk) Kriahna v. Sami, 9 M. 64 (F.B.). 
See also Shivajirao v. Vasanfrao, 33 B. 267. 
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any share in the partition between him and his brothers. But a 
partition between brothers cannot prejudice the rights of another 
brother who was in their widowed mother’.s womb at the time of 
the partition, provided of course that the child’s paternity could be 
traced to their father either in fact or under legal ii esurnption. 

351. Minor Coparceners. — Ordinarily the family estate is 
better managed and yields a greater ratio of p'-o^lt in union than 
when split up, and hence a partition can be claimed on behalf 
of minors only if the continuance of the joint status is prejudicial 
to their interest, as, when the manager is guilty of malversa- 
tion or waste or denies the minor’s title. In a suit tor parti- 
tion on behalf of a minor, no decree for partition should therefore 
be passed unless the Court finds that it will be for the minor’s 
benefit, The minority of one or more of the coparceners does 
not however prevent a valid agreement for partition being made 
so as to be binding upon them, though, no doubt, if such parti- 
tion is unfair or prejudicial to the interests of a minor coparcener, 
he is entitled, on attaining his majority, by proper proceedings to 
set it aside so far as regards himself.^’') A partition cannot be said 
to be unfair or prejudicial to the interest of a minor merely on 
the ground that the acreage of the lands allotted to him is less 
than the extent of the lands allotted to other coparceners, because 
inere acreage is not a satisfactory test of value, as much depend.^ 
in fact upon the productivity of the lands allotted, See also 
S. 335. 

352. Absent Coparceners. — 'Though partition cannot bo delay- 
ed by the absence of a coparcener, his absence does not place him 
in a worse position than that of a minor and his share cannot be 
ignored because at the time of the partition, he by his .absence is 
unable to claim it for him.self. If at the partition no share is allotted 
to him or a share is allotted to him which is unequal, he is entitled 

(1) Kamakshi v. ChMavibarn. 3 M.H 1933 M.W N 1.324-1933 M 890. 
f R- 94. fq) Pnrhati v Uaunihal Singh. 3I A. 

iTO) Shatifilal v. MiinshJlol. 1932 B 498 412-.36 I.A. 71 6 A.L.J 597 -11 Bom. 1,.R. 

56 Bom !>95 .34 Bom T..R 862; Bhola 878- 1.3 CW.N. 983-19 M L.J. 517-3 IC. 
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on his return to re-open the whole partition subject of course 
to the law of limitation.*’*' 

353. Disqualified Coparceners. — “An impotent person, an out- 
caste and his issue, one lame, a madman, an idiot, a hlindman and a 
person aflicted with an incurable disease, and the like, are excluded 
jrom participation, but are to he maintained. But their sons, 
whether real, legitimate or born of the appointed wife, are entitled 
to allotments, if free from defects : and their daughters must be 
maintained until they are provided until their hushayids : and their 
sonless wives conducting themselves aright must be supported ; but 
such as are unchaste should be expelled : and so indeed are those 
who are perver.se.”*®' 

Under the Hindu Law. a person suffering from a disability 
which disentitle.s him to inherit cannot claim a .share on partition 
but is entitled only to maintenance. But if the defect bo re- 
moved by medicaments or other means as penance and atonement 
at a period subsequent to a partition, the right of participation takes 
effeci by analogy to the case of a son bom after separation. **' 
But the disability is purely personal and does not attach to his 
male descendants, so that, on a partition, his male descendants, if 
they are within the limits of the coparcenary, arc entitled to get 
the .shares which would fall to their branch if the di.squalified 
coparcener were dead instead of being alive.**'' This rule will 
enure even to the benefit of a disqualified coparcener’s son who was 
present in gremio matrix at the time of the partition and he would 
be entitled to reopen the partition if no ."share was allotted to his 
branch. But if he was not conceived at the lime of the partition, 
the Bombay and the Calcutta High Courts w'ould say that the fact 
that he was born subsequent thereto does not enable him to claim 
a .share in the property. **' But the Madras High Court, however, 
takes the contrary view, *"' and the analogy of a .son both begotten 
and born after partition between the father and the sons supports 
this view inasmuch as the disqualified coparcener is in the same 
position as a father who has not reserved to himself a share on 
partition. This question is discussed as follows in the case of 
Krishna v. Sami — 

" The right of the dLsquaUried person to inherit, if he is cured of his dis- 
qualification, is likened to the rights of a son bom after partition. 


(t) Krishna v. Sami, 9 M 64 (F.B.). 

(n) Limitation Act. Arts. 127. 142 and 
144. 

(v) Yagnavavalkpa II, 141-14.7. 

Iwl Rom Sahye v. Lalla, 8 C. 149; 
Mnrarji v. Parvati, 1 B. 177. 

(t) MILnlc.. 11. 10-7 : Krishna v. Sami, 
9 M. 64 fFB>; But see Deo Kishen v. 


Bwiih, 5 A. 509 tF.B.). 

<U) Mltak.. 11, 10-9 to 11 ; Krishna v. 
Sami. 9 M. 64 (F.B.). 

(e) Bapuji V. Pandurang, 6 B. 616 ; 
Kalidas v. Krishan. 2 Beng. L.R. Full 
Bench rulings, 103. 

fo) Krishna v. Sami. 9 M. 64 (F.B.) 
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The son born after partition may be a son begotten and born after partition 
in his father’s lifetime. He may be a son begotten before partition .»nd born 
after it in his father’s lifetime. He may be a .son begotten before partitim and 
born after it when the partition has been made after the father’s death. 

The common feature in all three cases is that he takes a sfure in the 
wealth. In the first case he takes the shares of his pc-ents and acquisitions 
made after partition, or, if the father has reserved no share, he may call 
upon his brothers to make up a share to him. In the second and tlnrd cases 
he takes a share made up out of the shares of his bi others. In no case is 
he excluded altogether although the estate may have vested. 

Analogy is intended to illustrate and not to limit. The analogv between 
the case of the disqualified person and the case of the after -horn son is 
incomplete if tlie opinion of the Calcuttq High Court be adopted, and the 
true meaning of the analogy appears to be explained by the author of the 
Sarasvati Vilasa. There are classes of disqualified persons who cannot be 
relieved of their disqualiiication and cannot transmit heritable blood: there 
are clas.ses who, though they may be unable to be relieved of their dis- 
qualification, ai'c capable of traasmitting heritable blood. Their right to 
share in the family wealth is latent, or may come into existence at a future 
time as it docs in the case of the after-born son. When it comes into exist- 
ence, either in the person of the formerly disqualified heir or of his son, it 
is to be rccognixcd. If capable of transmitting heritable blood, they are share- 
takers though not at the time sharc-enjoyers. If the son of a disqualified 
person is born in his grandfather’s lifetime and his father dies he is at once 
entitled to bo recognized as a member of the coparcenary: the only ground 
for depriving him of that right, if his father dies after the grandfather’s death, 
is insistence on the rule against divesting an estate once vested. 

That the rule piohibiting the divcsthig of an estate once vested in a full 
owner cannot be laid down without exception, in respect of property govern- 
ed by the law of the Mitakshara, appears to be established by admitted rules 
and by judicial decision. 

A, who after his father’s death becomes the sole and absolute owner of 
the wealth in which on his birth he had become a co-owner with his 
father, marries and ha.s a son B bom to him. His absolute estate is im- 
mediately converted into a coparcenary estate, and as other sons C and D 
are born, the interests of A and B are practically curtailed by the admission 
of new coparceners. It is true that while Uie estate remains coparcenary it 
is vested as a unit in all the male members, and that the diminution in the 
interest which each member would take on a partition is not strictly a 
divesting, though it must be remembered that the right vests in birth and 
not on partition. But let a partition be made in A’s lifetime and let him 
reserve no share for himself and then let a son E be born to him who was 
not in the womb at the time of partition. We have authority for saying he 
would be entitled to require his brothers to contribute out of their allot- 
ments so that all might receive an equal portion of the family wealth. 
Again, let the eldest son B have gone to a foreign country and let his 
brothers in his absence make a partition of the family wealth. A share 
is not necessarily set apart for him; the time may have elapsed when it may 
reasonably be believed he was dead. According to Hindu law, which does 
not in other cases ignore limitation, he may, after seven generations, return 
and claim to have a share or a half share made up to him out of his brother's 
allotments. 
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Again, let C have died before partition, leaving a widow and having given 
her power to adopt which she does not exercise till after a partition has 
been made by B, D and E. When she exercises her power we apprehend 
that the adopted son would be entiUed to call upon his uncles to make over 
to him a portion of the wealth equal to that wliich would have been taken 
by his father- -Sri Raghunadha v. Sri Brozo Ktshorc.l*’) To the argument 
of Mr. Justice Norman that a widow by adopting a son caused a divesting 
of the estate, it was objected that she divested only her own estate. This no 
doubt is true where the estate has descended to her as the sole heir; but 
where the estate has descended to more than one widow jointly, an adoption 
by any one of them divests the estate of the others — Rakmabai v. Radha- 
bai. (‘•’I It may, however, bo objected that in this case the estate had not 
vested in a full male owner, and that the Icai'ned Judges of the Bombajr 
Court supported the adopted son’s claim on the ground that the widow who 
had not made the adoption was bound to consent to it. A case, however, 
arose in this presidency and went before the Judicial Committee, in which an 
estate was divested from a full male owner by reason of an adoption made 
by a widow. An impartible zemindari, the property of two undivided 
brothers was in the possession of the elder. On his death, leaving a widow 
and no male issue, the brother became entitled by survivorship to the entire 
estate. The widow made a valid adoption to her husband and it was held 
the adopted son was entitled to possession of the zamindari — Sri Raghuiuidha 
V. Sn Brnzo Kmfiare.id) Tlie existence of a valid power creates a potentiality 
of inheritance, which may be likened to that of .i son m the womb. The 
estate is taken conditionally. It is difficult to distinguish these cases from 
that of the disqualified shaie-takci, who may afterwards become qualified to 
demand possession or who may beget a qualified son. 

In our judgment, it must be held that the estate vests subject to its be- 
ing divested on the recovery of the disqualified, or the birth of a qualified, 
heir. We, therefore, affirm the decree of the Court of the Subordinate Judge 
and dismiss the appeal with costs”. Krishna v. Sami, 9 M. 64 at pp. 77-79 
(F.B.). 

But such a reopening of the partition at the instance of a 
subsequently born son of a disqualified coparcener ought not to 
be made to affect the rights ot third parties bona fide acquired and 
for consideration unless he had already been conceived at the 
time of the partition. Now S. 2 of the Hindu Inheritance (Removal 
of Disabilities) Act (XII of 1928) provides : “ Notwithstanding 

any rule of Hindu Law or custom to the contrary, no person 
governed by the Hindu Law, other than a person who is and has 
been from birth a lunatip or idiot shall be excluded from inherit- 
ance or from imy right of share in joint family property by reason 
only of any disease, deformity or physical or mental defect ”. Under 
this Act, which, however, is not retrospective (See S. 3 of the Act) 
and does not apply to persons governed by the Dayabhaga School 
(See S. 1 of the Act) , it is only a person who has been an idiot 
or lunatic congenitally, that is disqualified from inheriting or claim- 
ing a share on partition. This is in consonance with the view taken 

(b) 3 I.A. 154^1 Mad. 68. (d) 3 I.A. 154=1 Mail 

(e) 5 Bom. H.C.R. 181. 
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by the Allahabad High Court on the question of lunacy differ- 
ing from the view taken by the Calcutta High Court. '/> Coparce- 
ners disqualified from sharing are, however, entitled along with 
their wives and children to a provision for maintenance out of the 
joint family assets.^*') 

354. Female Sharers. — The wife, the widow-mother, thi grt nd- 
mothcr and possibly the great-grandmother arc als..' entitled to sliare 
on partition, but they cannot thenuclves call for a patlition.<’^> 
The terms mother, grandmother and great-grandmother include 
step-mother, step-grandmother and step-great-grandmothe.- Their 
right to share arises only on partition l>eing actually effected, 
Thus if a suit for partition brought by some of the coparceners is 
withdrawn, a female sharer like the mother cannot claim a share 
or insist that the suit should be carried on to a decree. If the suit, 
for some reason, is di.smi.ssed, the mother cannot gel any sJiare in 
the property. In other words, though the mother or grand- 
mother i.s entitled to a share when sons or grandsons divide the 
family estate between themselves, she cannot be recognised as the 
owner of such share until the division is actually made, she hav- 
ing no pre-existing right in the estate except a right to mainten- 
ance. There is no difference in this respect between the rights of 
a wife and those of a mother or grandmother. The mere institu- 
tion of a suit for partition by a member of the joint family or even 
the passing of a preliminary decree therein does not make any 
of these females the owner of a share in the family property so 
long as no actual division of the joint property is made. Hence a 
decree obtained in a mortgage suit against the male members of 
the joint family during the pendency of a partition suit and prior 
to the actual division of the property under a decree for partition 
cannot be resisted by any such female sharer as not binding on 
her on the ground of her not having been made a party to the 
mortgage action. The share allotted to a Hindu woman on 
partition among her sons is an interest in lieu of her right to 
maintenance which is carved out of the shares of the coparceners, 
and at the death of the woman, her share goes back to and becomes 


(e) Tribeni v. Muhammad. 28 A. 247 ; 
Deo Ktahen v. Budh. 5 A. 509. 

(/) Ram Soonder v. Ram Sahye, 8 C. 
919 

(0) MIt. 11-10. 

(h) Pvnna v. Radha. 31 C. 476 : Ven- 
hiiammal v. Andyappa, 6 M. 130 ; See the 
change In this respect Introduced by the 
Hindu Women's Rl^ts to Property Act 
of 1937 printed at the end of this book. 
«) Pratapmult v. Ohanabati, 63 C. 691 


-.zS3 I.A. 33-40 C.W.N. 193=.38 Bom. L-R. 
323 =43 L-W 177=1936 P.C. 20; Rooji v. 
Anant, 42 B. 535 =20 Bom. L-R. 671 ; Beti 
Kunwar v. Janki, 33 A. 118=7 A.1>.J. 980 
7 I.C. 908. 

(f) Baldeo v. Sarojini. 34 C.W.N. 160= 
1929 C. 697 : Jadunath v. Raran Chandra. 
49 C. 1043-1923 C. 221 

(fc) Pratapmidl v. Ohanabati, 43 M.L. 
W. 177=1936 P.C. 20=63 C. 091=63 I.A. 
33=40 C.W.N. 193=38 Bom. L.B. SB. 



366 


HINDU LAW 


[CHAP. X. 


part uf the shares out of which it came. Hence during her life- 
time the male sharers have a vested interest in her share and not 
merely a spes successionis. But the practice of allotting shares 
to females has, however, become obsolete in Southern India 
where their rights are regarded as being confined to mainten- 
ance. 

355. Wife.— When a partition takes place during the father’s 
lifetime, a share equal to that of a son must be allotted to his 
wife,'*” whether she bo the mother of the sons"*’ or their step- 
mother,"’’ and she is entitled to hold and enjoy that share 
separately even from her husband. If she has already received 
some property from her husband or father-in-law, that will also be 
taken into consideration in ascertaining whether her share is equal 
to that of a son,'" and, if (he prperty .so received by her exceeds 
in value such share, she is not entitled to claim any share on 
partition. But property acquired by her otherwise than as 
above, should not be deducted from the share to which she would 
otherwise be entitled. Again, property obtained by her, though 
from her husband or father-in-law, can bo deducted only if it is 
capable of producing income. A share given to a woman on 
partition is in lieu of maintetuuice and it is difficult to under- 
stand how a woman can possibly maintain herself out of non- 
productive property like ornaments, clothes etc. 

356. Mother (widowed). — A widowed mother, though not 
entitled to require a partition so long as her sons remain united 
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(q) Parlap Singh v. Dalip Singh. 52 A 
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1924 B. 144- 26 Bom LB 424. 

(S) Dhnnabatt Priilapmull, 61 C. 10.56 
38 CWN 1015 193.5 C 131 
(II Hnnhcnsnb v Bnsappa, .34 Bom L.R 
1325 -140 IC 736. Jairam v. tiathu, 31 
B 54 8 Bom LR 632. MiUik., ii-2-5. 

(«) Bell Kii'iwiir v. Junki Kunwar, 33 
A 118-7 ALJ 980-7 I C. 908; Poo- 
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is, however, entitled, when a partition takes plate between 
them or between them and their illegitimate brothers, to receive 
the share of a son in property which is ancestral, or acquired by 
the employment of ancestral wealth, and is not bound by a parti- 
tion effected in disregard of her right. As in the case of a parti- 
tion effected during the husband's lifetime, il,^ value of any 
property given to the widowed mother by her husband and her 
fathei*-in-law must be taken into consideration m computing her 
share. But partition t<» entitle a mother to the share, must be 
made of ancestral property, or of property acquired by ancestral 
wealth. Thus if the property is the acquisition of only the .sons 
without the aid of ancestral a.s.sets. the mother is not entitled to 
a share on a partition between them.'''* The step-mother has tlie 
.same right as the mother as the term “mata" in the text.'®* mud 
be taken to include also a .slt*p-mother. 'f* On this reasoning the 
proposition that in a partition between brothers who are the .sons 
of different mothers, the property is first divided into equal shares 
among all the brothers, and then the shares of all the sons of each 
mother are put together and again equally divided between them 
and her, is not correct. A mother is. however, not entitled 
to claim her .share when there is only a severance in .status and 
not a division by metes end bounds between her .sons. Her right, 
as also the right of a grandmother considered in the next section, 
to be allotted a .share, arises only when the actual division of the 
joint family property is made and that too onlv when there is a 
general partition and not merely a partition of one of the items 
of the joint family property at the instance of a .stranger. It is 


111) See the rharif'e Introduced In this 
respect by the Hindu Women's Riithts to 
Property Act of 1937 piinted at the end 
of this book 
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!54 r.C no 21 Bom L.R 1172 . Bh«»- 
leavtrao v Piinjaraw. 19.38 N 1 
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also possible to argue that since the right of a mother to share on a 
partition is in the nature of a right to an allotment for her main- 
tenance, the forfeiture of her right to be maintained out of the 
estate by reason of her unchastity also entails the extinction of 
her right to claim a share on a partition between her sons, certainly 
between her step-sons. 

.357. Grandmother and grcal-grandmothcr.— The grand- 
mother’s share equal to that of a son has been conceded when the 
partition is between her sons and the sons of a deceasad son. 

So also, if the partition is between her grandsons after the death 
of her son, the grandmother is entitled to a share equal to that of 
a grandson even though their own mother is alive. But if the 
partition is between her son and that son’s sons, the grandmother 
is, according to the Allahabad and Bombay High Courts, not en- 
titled to a share, f"' It is however submitted that there is nothing 
in the texts on which this decision is arrived at to negative the 
grandmother’s right in such cases and the text of Vyasa “ The 
father’s .sonlcss wives shall be made equal sharers as also the pater- 
nal grandmother, for they are declared to be equal to mother ” 
dearly supports the contrary view taken by the Calcutta rulings. 
This que.stion is well considered in the following extract from the 
decision in Krishna Lai v. Nandeshwar. 44 I.C. 146: — 

"The next question is whether Girija Ojhain, the grandmother of the 
plaintiff and mother of (he defendant Krishna Lai Jha, was entitled to a 
share on partition. Upon this point divergent views have been expressed by 
the High Courts of Calcutta and Allahabad. The decisions of the Calcutta 
High Court which until recently exercised jurisdiction in this Province, al- 
though they do not prevent this Court from exercising an independent judg- 
ment, are entitled to the greatest respect and should not be departed from 
without cogent reason. In Badri Boy v. Bhugwat Narain Dohey (P) it was 
decided by Mitter and Maclean, JJ., that in a partition between a father and 
son at the instance of the son both the mother of the latter and his paternal 
grandmother were entitled to share equally with him and his father. That 
was a case of a Mitakshara family and the Mitakshara together with the 
Vivada Ratnakara and the Vivada Chintamani is the leading authority re- 
cognised by the Mithila Schooi. In the case of Shea Narain v. Jankt 
Parahadin) a Full Bench of the Allahabad High Court on the other hand 
held that in a partition between a father and his sons the father’s mother 
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is not entitled to a share according to the Benares School of the Mitakshara 
Law. The latter case appears to bo based mainly upon the consideration that 
whilst the author of the Mitakshara expressly recognises the right o: the 
wife of the father to share equally with tlie sons when distribiilinn is made 
during the lifetime of the father no mention k made of the fallicr’s mothei, 
although after the father’s death, if the sons separate, the tnoihor i.s men- 
tioned as entitled to an equal share with the sons. The passage j-elied on is 
found in section VIII of the Mitakshara and reads as roll«*ws in Colebiooke’s 
translation.— “When a distribution is made during the life of the falhei- the 
participation of his wives, equally with his .sons, has been dii i'Cted ” (If 
he make the allotments equal his wives must bo rendered partakeis of like 
portions). The author now proceeds to declare their equal partici nation when 
the separation takes place after the <lemise of the father : “ Of heirs divid- 

ing after the death of the father let the mother also Utke an equal share 
It .secm.<i fairly clear that Viinane.swara. in the pasitage just referred to. i.s 
considering the claim of the .same person, first, as a wife of the head of a 
joint family when a partition takes place and, secondly, as the widow of tiie 
late head of the family when the sons themselves are seeking separation, and 
in either case she is awarded a share eqtial to that of a son. In the case 
now under appeal if the defendant Krishna Lai Jha had had a brother alive 
and unseparated from him, it would appear that on a partition taking place 
between them their mother would be entitled to share with them the 
ancestral property, they being “ the heirs dividing after the death of the 
father ”, in which case the Mitakshara provides ” let the mother also take 
an equal share ". The fact that cither or each of the brothers had issue 
living would not. we apprehend, affect the rights of the mother although in 
such a ca.se .she might with equal accuracy be described as a grandmother 
concerning whom the Mitak.shara is silent. How then ought her claim to 
be considered when the partition takes place, not between her sons us heirs 
of her deceased husband, but between her only son who is undoubtedly an 
heir and her grandson ? On referring to the text of Yajnawalkya it also 
appears that where the father in his lifetime makes an equal distribution 
among his .sons, his wives to whom no .stridhan has been allrdted take like 
portions and where after his death the sons .separate, their mother takes a 
share equal to that of a son. Separation between a father and an only son 
docs not appear to be contemplated by Yajnawalkya, nor is it in terms re- 
ferred to in the text of the Mitakshara It is not improbable that at the 
time when the Mitak.s)iai'a was written a partition betw^oen a father and an 
only son at the instance of the latter was seldom if ever resorted to. How- 
ever this may be. the propriety of such a proceeding could hardly be chal- 
lenged at the present day. It is not easy to see on what principle of justice 
or equity the mother of an only son on a partition between him and 
his heirs should be excluded, when if two or more of her sons as coparceners 
were dividing the family property she would he entitled to share equally with 
them. It was argued as a reason for leaving her unprovided that her main- 
tenance should properly fall after partition as a charge upon her son’s share. 
This argument appears to us to have little to recommend it. Before partition 
he would have control of the whole of the family property from which to 
provide for his mother's maintenance. After partition that control would 
cease and his resources would be limited in proportion to the number of 
sharers with whom he divided. It could be urged with equal force that on 
partition between sons after the death of a father the mother should have 
no portion as her maintenance should fall on the eldest son or any other, 
but in such a case she is in fact allotted a full share equal to that of her sons. 

47 
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But as the Mitakshara makes no express provision for the case now under 
consideration, we should have some difficulty in coming to a decision not 
expressly authorised by the great commentator if the Mitakshara were the 
only authority recognised by the Mithila School. The Vivada Ratnakara 
and the Vivada Chintamani, which are authorities of at least equal weight 
amongst the followers of the Mithila School, both quote a text of Vyasa which 
says: “But the sonless wives of the father arc pronounced equal sharers and 
all grandmothers also ai’e pronounced equal to mother.” The above quota- 
tion occurs in Chapter IV, 31 of Golapchandra Sarkar’s translation of the 
Vivada Ratnakara. In Tagore’s translation of the Vivada Chintamani 
the passage is rendered : “ Even childless wives of the father are 

pronounced equal sharers and so are all the paternal grandmothers who are 
declared equal to mothers.” It has been argued before us that the 
quotation from Vyasa should be treated as applying only to cases of parti- 
tion amongst brothers, as in the Vivada Ratnakara it occurs in a Chapter 
dealing with pai'tition among brothers and in Vivada Chintamani it forms one 
of the paragraphs under the heading “grandsons of different fathers.” We 
can sec no reason for so restricting its application and we are supported in 
this view by the decision of the Calcutta High Court in the case of Badri Roy 
V. Bhugtoat Narain DobeyW already referred to. If we are right in suppos- 
ing that in Vijnaneswara’s day a separation between a father and an only 
son 'v-is not an established practice, this may account for the fact that no 
mention is made in the Mitakshara of the father’s mother in such a case. 
It would not, however, account for the case of a separated brother as the 
head of a new line of descent partitioning with his sons in the lifetime of his 
mother. But such a case ex hypothesi supposes an earlier .separation between 
the present head of the family and his brothers, in which case his mother 
would have already been provided for by her share in the earlier partition. 
There is no evidence that the gnandmothcr had been so provided for in the 
present case. This does not exhaust all possible cases where the question 
could arise, but other cases would necessarily be of rare occurrence. In any 
case the claim of the grandmother is distinctly recognised in two out of three 
of the leading authorities governing the Mithila School and although we 
have great hesitation in view of the Full Bench decision of the Allahabad High 
Court in arriving at a conclusion in favour of the grandmother’s claim, we 
think that such a claim should be recognised amongst those governed by the 
Mithila Law.”— Krishnolal v. Nandeahwar, 44 I.C. 146 at 148-150. 

In the same way as the term “mother” has been held to 
include a “ step-mother ”, the term “ grandmother ” must be taken 
to include a step-grandmother. 

What exactly will be the share of the grandmother if the 
grandsons are .sons of different fathers is an interesting question. 
Supposing A dies leaving three .sons B, C and D and his widow W. 
If subsequently B dies leaving one son E, C dies leaving two sons 
F and G and D dies leaving three sons H, I and J, what is the 
share to be allotted to the grandmother W, if the partition takes 
place between her grandsons E, F, G, H, I and J ? It will be seen 

(r) 8 C. 649=11 C.L.B. 186=6 Ind. Jur. 39 B. 373=17 Bom. L.r!^ 361=28 I.C. 967 ; 
636=4 Ind. Dec. (N.S.) 417. Rom Peart v. Hart Dutt, 146 I.C. 810= 

(t) Srlram v. Harteharan. 9 P. 338=11 1933 A. 562. 

P.L.T. 651=1930 P. 315 ; Vfthol v. Prohlod, 
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here that E will take 1/3, F and G each will take 1/6 and H, I 
and J will each take 1/9. Which of these shares is the one to 
which W is to be entitled? It is said that the proper mode of 
division is to treat W as one of the grandsons and treat all the 
grandsons as having been bom to the same father, ascertain 
the share to which W will then be entitled, ana after giving that 
share to her, divide the rest among her grandsons giving 1 i to E, 
1/6 to each of F and G, and 1/9 to each of If, I and J of the 
remainder. W will then get 1/7 of the whole, but the .shares of 
her grandsons are to be computed with reference only to the re- 
mainder. W) 

As was observed in the case of a mother, even in the case 
of a grandmother, she will be entitled to a share only if the pro- 
perty was one in which her husband during his lifetime had an 
interest. Hence if the property has been acquired by her sons 
and grandsons without the aid of ancestral assets, she is nut entitled 
to a share on a partition between them. The above rules are 
applicable also in the case of a great-grandmother. 

358. Purchaser and other assigns of coparcenary interest. — 
Where the undivided interest of a coparcener has validly passed to 
a stranger either by operation of law as on the insolvency of a 
coparcener or by purchase either in execution of a decree^'’) or by 
private contract, he is entitled to claim a partition as against the 
other coparceners and to enforce it by a suit both during and after 
the lifetime of that coparcener. This right is available even 
to a mortgagee of a coparcener’s interest who has got a right to 
possession under the deed of mortgage. Such an alienee of an 
unascertained share in a joint family property cannot claim mesne 
profits (V) nor can he insist upon the possession of any defimte 
piece of property. His remedy is to have that share and interest 
ascertained by instituting a suit for general partition in which the 
whole of the joint family property should be included and all the 
necessary parties joined. In a suit of this nature, the 
Court in making the partition would endeavour to give effect to 
the alienation by so marshalling the family property amongst the 
coparceners as to allot that portion of the family estate alienated, 


(t) Mavne's Htndu Law. 10th Edn. 548. 

(u) F. Mac. N. 52. Purna Chandra v. 
Sarojini, 31 C. 1065=8 C.W.N. 783; Sir- 
ear's "Vyavasta Darpana”, 497 and 498. 

(o) Oeendyot v. Jugieep, 4 I.A. 247= 
3 Cal. 198 : Mednl Pramd v. Nand Ke»h- 
war. 2 Pat 386=1923 P. 451 : Marutl v. 
Ula Chand, 6 B 564. 

(to) Alvuagari v. Aiyuagart, S M. 690 : 


Ohulnbol V. Lala. 46 B. 28=23 Bom. LJt. 
777=1922 B. 137 ; See also S. 316. 

(X) Afoti Meghaji v. Amarehand, 35 
Bom. L-R. 132=-1933 B. 121. 

(y) Trimbdk v. Pandwrang, 44 B. 021= 
57 I.C. 582—22 Bom. I..R. 812 ; Maharaja 
of Bobbin V. Venfcataratmmjulu, 39 H. 
265=1915 M. 453=27 M.L.J. 409. 
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or so much of it as may be just, to the alienee. In other words, 
the alienee will be decreed the possession of the specific property 
transferred to him, if that can be done without substantial injustice 
to the other members. Where the allotment of the property 
alienated, or a share therein, to the alienee, is not possible or 
equitable, then out of the properties allotted to the alienor’s share, 
property equal in value to the alienated property should be allotted 
to the alienee. In the same way, where one of two or more 
co-sharers mortgages his undivided share in some of the properties 
held jointly by tliem, the mortgagee takes the security subject to 
the right of tlie other co-shai*crs to enforce u partition and thereby 
to convert what was an undivided share of the whole into a defined 
portion held in severalty. If the mortgage, therefore, is followed 
by a partition, and the mortgaged properties are allotted to the 
other co-sharers, they take those properties, in the absence of 
fraud, free from the mortgage, but the mortgagee can proceed 
against the properties allotted to the mortgagor in substitution of 
his undivided share. But if the other co-sharers or some of them 
happen to be the mortgagor’s sons, then the mortgagee is entitled 
to enforce his security even as against the properties assigned to 
such sons’ shares and the fact that due provision had been made in 
the partition for the discharge of the mortgage debt out of the 
property allotted to the mortgagor's sliare cannot take away the 
mortgagee’s right to proceed against the sons’ allotted shares. 
When, however, it has been proved that the whole of the family 
interest in the property has been disposed of by the joint act of all 
the coparceners or by their separate acts against which no 
dispute has been raised, then an action for partition between 


(2) IshrapiM V. Krithiw, 46 B. 925-;24 
Bum. L.R. 428-1922 B. 413 ; Aiyyaaari v. 
Aiyyagan, 23 M. 690 ; Mimjaya v. Shan- 
muga. 38 M. 684 1914 M.W.N. 336-26 
M.L.J. 576 22 1 C. 355 , GurlinyaiJiia v. 
Sabi/, 33 Bom. LB. 141 -1931 B. 218, 
Diivud Beevi AmiiuU v. KaitMki ishna, 72 
I.C 81^17 LW. 332 1923 M.W.N 202- 
192:< M. 467-44 M L.J 309. 

(a) navucl Beevi Aviiiial v. Raina- 
knahna, 72 I.C. 81=17 L.W. 332--44 M.LJ. 
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Pandu V. Coma, 43 B. 472—21 Bom. LJt. 
213=50 I.C. 765 ; Chtnnu Pilliit v. Kdli- 
muthu, 35 M. 47-21 M.L.J. 246- (1911) 
1 M.W.N. 238-9 I.C. 596 (F.B.); C«r- 
linpappa v. Sabu, 131 I.C. 886-33 Bom. 
LB. 141 -1931 B. 218. 

(b) Manjaya v. Shanmuga, 38 M. 684= 
1914 M.W.N. 356=26 M.L.J. 576- -22 I.C. 
555 ; But see Dhodha v. Muhammad, 44 
M. 167 - 39 M.L.J. 706=12 L.W. 603=59 I.C. 
311=1920 MW.N. 710; Sabopafhi v. Than- 


davroya. 43 M. 309=11 L W. 108=54 I.C. 
515- 37 M.L.J. 620. 

(c) Mahomed Afzal v. i4bdMl, 36 L.W. 
436 1932 P.C. 235- 13 l.rfih. 702_36 C.W.N. 
1129 -1932 M.W.N 1063 1932 A.L J. 909= 
illMUJ 664- 35 Bom L.B. 1 .IS I. A. 405 ; 
Bypiath V. Hamoodeen, 1 l.A. 106 ; Na- 
itendm v. Pyari Mohan, 43 C. 103=20 
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strangers in respect of a particular item may bo allowed in the 
plainest of cases. '“> Besides such an action for partition in respect 
of only the property alienated is maintainable if the same is brought 
by all, and not by some only, <»> of the non-alienating co- 
parceners, or when the coparceners do not object 1(> it if brought by 
the alienee. When all the members of a joint iamily have part- 
ed with their rights in a specific property of the family, questions 
between the alienees from the several members are not questions 
between coparceners, and the cases which hold that alienees from 
coparceners can sue only for general partition have no application 
to one of the alieness being entitled to sue the others for iiartition 
of the specific property. Besides, in a suit for partition to which 
a purchaser is a party, he is entitled to his rights upheld only sub- 
ject to the equities affecting the alienor’s share, e.g.. its liability 
for the payment of debts, etc. See also S. 316. 

359. Alienee’s share on partition. — The alienee’s share on 
partition has to be detennined with reference to the alienating 
coparcener's share on the date of the alienation and not with refer- 
ence to his shaic on the date of partition. But that share has 
to be worked out only by taking the properties existing at the 
date of the partition and not with reference to the properties or 
their value as they existed at the date of the alienation. 

SUIT FOR PARTITION 

360. Frame of the suit and parties thereto. — ^The general rule 
is that a suit for partition must embrace all the joint family pro- 
perties, and that all the parties interested in such properties, 


(e) Ithrappa v. Krithna, 46 B. 925- 24 
Bom. L.R. 428-.1922 B. 413; Iburamsa v. 
Thlrumalai, 34 M. 269-1910 M.W.N. 380 
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such as the sharers, the alienees and dependent members having 
claims for maintenance and marriage expenses, must be made par- 
ties to the suit. But if the suit is not for partition of the properties 
between all the individual coparceners, but only between the 
various branches of the family, the really necessary parties are 
the heads of the various branches, and it is therefore not obliga- 
tory on the plaintiff to implead all the coparceners of each of the 
branches. <"> The rule that a partition suit should embrace all 
the joint family properly is neither arbitrary nor technical and is 
founded on sound and weighty reasons. But for its being recognis- 
ed and firmly applied, multiplicity of litigation would be the in- 
evitable result, with suits for partition instituted in fragments and 
the jurisdiction of the trial Court and Ihe forum of appeal materi- 
ally altered; it would be of paramount importance to a party litigant 
whether he should have a first appeal or a second appeal to the 
High Court and whether he should at all be permitted to seek the 
judgment of the Judicial Committee with regard to the matters in 
controversy. The rule further ensures a just partition, as other- 
wise parties might be greatly prejudiced as regards equitable dis- 
tribution, retention of possession, liability for improvements and 
adjustment of accounts. Though this is the general rule it is 
within the power of co-tenants by mutual agreement to make a 
partition of a part only of the joint property, retaining the rest in 
joint tenancy. Exceptions to the rule that a suit cannot lie for 
partition of a portion of the family property have been recognised 
in addition to those adverted to in S. 358. Thus a suit for parti- 
tion in respect of only a portion of the property has been held 
maintainable when different portions of the family property are 
situate in different jurisdictions,^^’ or when the portion excluded 
is situate outside India, or required for its inclusion in the suit 
the consent of the Government by reason of its being inam land^*’ 
or when, not being in the possession of coparceners, it should be 
deemed not to be really available for partition, or when it is 
impartible property or held jointly with strangers who have no 


(n) Biahambar v. KaruM, 13 L. 483= 
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interest in the family partition/ ‘■> or where the subject matter of 
the suit was left out in a prior suit for partition owing to ignor- 
ance of its existence. So also if some property could not be 
divided by reason of its being in possession of a usufructuary 
mortgagee or a lessee on a long lease or set apart for the main- 
tenance of a widow or owing to its being in the hands of third 
party claiming adversely to the family/^) no Court will be inclin- 
ed to hold that such property should be brought into the suit. Be- 
sides, the mere non-inclusion in the suit of all the coparcenary 
properties available for partition does not justify the immediate 
dismissal of the suit ; the proper course for the Court to adopt in 
such a case is to give an opportunity to the plaintiff to amend his 
plaint by the inclusion of the omitted properties.^*' Though as 
between members of a joint family, no suit for partial partition 
lies, a member or members of a joint family may sue an alienee 
from a member or members of the joint family for his or their share 
of the property alienated without suing for a general partition. In 
so doing they affirm the sale by the other members, but the real 
basis of the rule is that as the rule against partial paitition is a rule 
for the protection of the joint family against being harassed by 
multiplicity of suits at the instance of alienees from recalcitrant 
members, they can waive the benefit of it and bring a .suit to sepa- 
rate themselves from the undesirable .stranger. This rule in fa- 
vour of the maintainability of a .suit for partial partition as between 
members of a joint family and an alienee from a member or mem- 
bers applies even where the contending parties, namely, the 
plaintiff and defendant, are alienees from the members of the 
joint family; in other words, as between two .strangers, who are 
alienees from members of a joint family, there is no reason why 
there could not be a suit for partition of only those items in respect 
of which the contending partie.s to the suit arc tenants-in-com- 
mon.f“' The whole law on partial partition has been considered 
in the following decision, reported in Rajendra v. Brojendra/^^ 
of Mukerjee and Cuming JJ. 
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H.C.R. 148 : Shtvmurteppa v. Vtrappa, 24 
R. 128=1 Bom. I<.R. 620 ; Punuhottam v. 
Atmoram. 23 B. 597=1 Bom. Ii-R. 76. 


<!/) Subravnantan v. Ramaehandra, 85 
I.C. 503 -47 M.LJ. 908=1925 M. .3.^3 : 
Shamsvddin v. Chatomal, 1931 S. 143. 

(z) Muteiinda v Jogeth, 20 C.W.N. 1276 
=35 I.C. 370. 

(a) Kandaswami v. Venkatarama, 146 
I.C. 64-38 L.W. 498=65 M-L-J. 696=1933 
M. 774- 1933 M.W.N. 1110 : Ibnramsa v. 
Thinimalaf. 34 M. 269=1910 M.W.N. 380= 
20 M.L.J. 743=7 I.C. 559 ; Subbamzu v. 
Venkataratnam. 15 M. 234. 

(b) 77 I.C. 790=1923 C. 501. 
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“This is an appeal by the delendant in a suit for partition. The plaintiff 
and the defendant are two brothers, governed by the Dayabhaga School of 
Hindu Law. Under a testamentary disposition of their father, now deceased, 
they arc entitled in equal shares to the properties in suit and many other 
properties. In this suit, the plaintiff seeks partition of an ancestral house at 
Srinagar, two houses at Dacca and a large number of movables. The defen- 
dant contends that all the joint properties should be included in the suit and 
divided by the decree therein. The Subordinate Judge has overruled this 
objection, and has made a preliminary decree. On the present appeal, the 
defendant has urged that the plaintiff ^ould not be allowed to sue for partial 
partition. 

The principles applicable to cases of this character are well .settled. The 
general rule is that all property held in co-tenancy and nothing but property 
held in co-tenancy should be included in a partition suit. A co-tenant, whose 
title to an undivided share of joint property is admitted or is clear, is en- 
titled to partition as a matter of right; and a difficulty in making a division 
of the subject-matter or a resulting prejudice to some of the co-tenants, is 
not a sufficient ground for refusing a partition; and it has sometimes been 
maintained that partition may be claimed, even though it be impossible to 
divide the property without materially impairing its value, or even totally 
destroying it: Norris v. Le Newefe); Parker v. GerardW; Baring v. Nnsli(e) 
Cahnady v. CahnadyJI'* Turner v, Morgan;(9) Agar v. Fairfax; W Clarendon 
V. Hornby. Since partition can be claimed as a matter of right, a co- 
tenant is not required to make a demand or to agree upon terms prior to 
institution of suit. But although, ns a general rule, all joint property of the 
co-tenants must be included in a partition suit, it is within the power of co- 
tenants, by mutual agi'cemcnt, to make partition of a part only of the joint 
property, retaining the rest in common; Darvill v. Roper. (f) The principle 
that a partition suit .should include all the property of the co-tenancy is widely 
recognised, and it has boon pointed out that if the nile were not enforced, a 
co-tenant might institute as many suits to partition the property as his ca- 
price dictated. Con.sequently a partial partition -cannot, as a general rule, be 
compelled against co-tenants who do not consent thereto. But if some of the 
co-tenants desire to continue holding their moieties together and undivided, 
the Court may permit them to do so, and instead of making a separate allot- 
ment to each, set apart, to all who so desire, an allotment to be 
held by them jointly. If it appears, however, that all the defen- 
dants have already received all that is equitably due to them, the remainder 
may be awarded to the plaintiff; this is not partial but complete partition; 
Hobson V. Sherwood Clarendon v. Hornby. The rule is enunciated in 
these or similar terms by tpxt-writer.s of recognised authority. Thus, Free- 
man (Co-tenancy and Partition, section 508) states that a tract held in com- 
mon cannot be partitioned by fragments, and a suit for partition should al- 
ways embrace the whole tract held by the co-tenancy. But while it i.s indis- 
pensable that the whole tract should be embraced in the suit for partition, 
it does not follow that those who are mutually desirous of continuing the rela- 


te) (1744) 3 Atk. 83=26 E.R. 850. 

(d) (1754) Ambl. 236--27 E.R. 157. 

(e) (1813) 1 V. & B. 551 at p 554=35 
E.R. 214. 

(/I (1795) 2 Ves. Jur. 568 = 80 E.R. 780. 
( 0 ) (1803) 8 Ves. 143-32 E.R. 307=149 
R.R. 667. 

(h) (1808) 17 Ves. 533 at p. 543=1 Wh. 


& T.I<.C. (7th Ed.) 181=34 E.R. 533. 

(i) (1718) 1 P. Wms. 446=24 E.R. 465. 

(j) (1855) 3 Drewry 294=3 Eq. R. 104 
24 L.J. Ch. 779-3 W.R. 467=61 E.R. 915 

-106 R.R. 355. 

(fc) (1841) 4 Beav. 184-49 E.R. 309= 
53 R.R. 40. 
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tion of co-tenancy among one another, arc obliged to have their several portions 
allotted to them to hold in severalty. It is true that there arc cases where a 
partial partition has been treated as improper and unauthorised under all cir- 
cumstances: Robertson v. Robertson. But the weight of the authorities is 
in favour of the view that the plaintiiT in a pai'titiuii suit Ls entitled to have 
his share set off, if the premises are capable of being divided, for that is his 
object in instituting the proceedings : if the situation of the detendants is such 
as to render it for their interest to retain their portion together and undivided, 
there can be no possible objection in principle in permitting it to be done. 
To the same effect is the statement by Knapp (Partition, p. 192) that com- 
mon property cannot bo partitioned in fragments ; it is not the practice of 
the Court to cause or decree a partial psirtitiun. The established rule may 
accordingly be taken to be that a suit for partition should include all the 
lands of the co-tenancy, and if it does not. any party interested may insist 
that the omitted land or lands be included in the suit. 

There is little doubt that the general principle tnunciated above was 
recognised by Hindu jurists; sec Mitakshara. Chap. IT, '>cction 10; Vishnu 
XV, 33; Naradii XIII, 32; Radha Chum Dass v KrtjMi Sindhu Da«s;<w‘l Manjn- 
ruith Shanabhaga v. Naraj/otia Sudarsanavn, Maistri v. 

Narasimhulu Maistrij.(o) Jolly, Tagore Lectures on Partition, p. 135. 

The principle that a suit for a division of a portion of the family pro- 
perty cannot lie rnd must comprise the entire family properly has been 
affirmed in numerous cases: Nandbhai VaUahdas v. Nathabai Haribhai’Av'* 
Trimhak Dixit v, Naraytm Dtxit;<‘l' Venkatesh v. Gnnpnyo.di') Copal V. 
Narnapa;*»'t Parbati Churn Deb v. Ain-ud-deen;ii> Vpendra Narain Myti 
V. Gopee Nath Bern Hnridas Sanyal v. Pran Nath Sanyal Ramjoy 
Ghose V. Ram Ranjan Cliufcerbutty ;(«’) Kalka Pershad v. Budree Sah 
Hoolas Khan v. Munsub AU Venkayya v. Lakshmayya .Juggo Lai 
Oopidhya v. Manohar Lnl Oopiflhya .<«> Shirmnrteppa v. Vii&ppa ;(•>) 
Kruttayya V. Narasimham Cheyt Narain Smgh v. Bunuiarree Singh'.id) 

Jogendra Nath Mukerji v. Jugohundhu Miikerji :<r) Pain Lochaii Pattuck v. 
Rughoobur Dayal ;<f) Venkata Naradniha v. Bhashyakarh. Srimohan 

Thakur v. Macgregor.iM 

Exceptions to the rule that a suit cannot lie for partition of a portion 
of the family property have been recognised when different portions of the 
family property arc situated in different jurisdictions, and separate suits for 
separate portions have sometimes been allowed, where different rules of 
substantive or adjective law prevail in the different Courts : Hari Nara- 
yaan Brahme v. Ganiiatrav Daji’J'i Ratnacharya v. Aiiantacharya ;(j> Moti 
Ram V. Kanhiyalal Punchanun Mulliek v. Shib Chunder MuUick 


(l) (1852) 2 Swan (Tenn) 199. 

(m) 5 C. 474 ^4 C.L.R. 428. 

(n) 5 M. 362. 

(o) 25 M. 149--11 M.L.J. 353. 

(p) 7 B.H.C.R. A.C.J. 46. 

(q) 11 B.H.C.R. 69. 

(r) (1876) Bom. P.J. 110. 

(a) (1883) Bom. P.J. 3. 

(f) 7 C. 577. 

(u) 9 C. 817. 

Iv) 12 C. 566. 

(10) 8 C.L.R. 367. 

(x) 3 N.W.P.H.C.R. 267. 

(W) 3 N.W.P.H.C.R. 37. 

48 


II) 16 M. 98. 

(0) 19 W.R. 43. 

Ibl 24 R. 128 -1 Bom. LR. 620 
(r) 2:i M 608-10 M.L.J. 141 
Id) 23 W.R. 395 

(e) 14 C 122. 

(f) 15 W.R. 111. 

(p) 25 M. 367 -4 Bom. L.R. 543-6 C. 
WN. 611 29 r.A. 76 

(h) 28 C. 769 

(1) 7 B. 272. 

(J) 18 B. 389. 

(k) 77 Ind. Ca.<i. 780. 

(l-a) 14 C 835. 
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Balaram Bhaskarji v. Ramchandra Bhaskarji ;(”*) Abdul Karim Sahib ▼. 
Badrudeen Sahib; Sriniati P^tdanuini Dasi v. SHmati Jagadamha Dast:(o) 
Nam Mohan Lai v. Mul Chand;<v) Lachvtana v. Terimvl ;(.a) Subba Nau V. 
Rama Rau;(r) Jairam Narayan Raje v. Atmaram Narayan Raje.i*) Again, 
a suit for partial partition has been allowed when the portion excluded is 
not in the possession of rn-parceners and may consequently be deemed not 
to be really available for partition; Balkrishna Vithal v. Hari Shankar 
Narayan Babaji v. Pandurang Ramc/mndra .■<«) Shivmurteppa v. Virappa;(») 
Kriatayya v. Narasimham ;(w) Patlaravy Mudali v. Asidimula Mudali;(>) 
Gora Chand Haidar v. Basanta Kumar Haidar. W A suit for partial parti- 
tion has also been allowed when the portion excepted is impartible property 
Malikarjuna Prasad v. Durga Prtisad Parvathi T. Thirumolai. (>> 
In another class of cases the rule has been relaxed, namely, where 
the portion excluded is held jointly with strangers who have no 
interest in the family partition ; Purshottam v. Atmaram Janar- 
flan;(t») Venkatachella Pillay v. Chinnaiya Mudaliar Sripati Chin- 
tia Sanyasi Razu v. Sripati Surya Razu;(-^) Manjanatha Shana- 
bhaga v. Narayana Shanabhagaii^'* Venkayya v. Lakshmayya‘,iH 
Subramanya Chettyar v. Padmanabha Chettyar :(a) Lachmi Narain V. Janhi 
Dat;W Ram Mohan Lai v. Mul Chand ;lii) Ram Charan v. Ajudhia Pra- 
sad Banwari Lai v. Sheo Sankar Misser ;(kk) Gadadhar V. BalvantjdO 
Subbarazu v. Venkataratnam ;i.mm) Ihramsa Rowthan v. Thirumaloi ;(»«) 
Hari Kristna v. Venkatalakshmi;*oo) Kadegan v. Periya Munisami;lpp) 
Ajodhya Pershad v. Mahadeo Pershad:l9Q) Kailash Chandra Das v. Nitya- 
nanda Das.Crr) Wc are not concerned here with the question whether an 
alienee from a co-sharer is entitled to institute a suit for partition of the 
property he is interested in ; upon that point there has been some divergence 
of judicial opinion as is clear from the decisions reviewed in Subba Roio v. 
Ananthanarayana Ij/er.l**) In such a contingency, two conflicting opinions 
have been maintained ; on the one hand, it is urged that the purchaser is 
in precisely the same position as his transferor ; on the other hand, it is said 
that the transfer really effects a severance, and the only joint property held 
in common by the transferee and the eo-sharers of his transferor is what 
forms the subject matter of the conveyance. The first alternative is support- 
ed by the decisions in Jbramsa Rowthan v. Thirumalai;W ParbaH Chum 


(m) 22 B. 922. 

(n) 28 M. 216. 

(0) 6 B.L.R. 134. 

(p) 28 A. 39-2 A.L.J. 700. 

(q) 4 Mad. Jur. 241. 

(r) 3 M.H.C.R. 376. 

(s) 4 B. 482. 

(t) 8 Bom. H.C.R. A.C.J. 64. 

(u) 12 Bom. H.C.R. 148. 

(») 1 Bom. L.R. 620. 

( 10 ) 23 Mad. 608-10 M.LJ. 141. 

(X) 5 M.H.C.R. 419. 

(V) 12 Ind. Cos. 684=15 C.L.J. 258. 

( 2 ) 27 I.A. 151=24 M. 147=2 Bom. L.H. 
945=5 C.W.N. 74=10 M.L.J. 294. 

(a) 10 M. 334. 

(b) 23 B. 597=1 Bom. L.R. 76. 

(c) 5 M.H.C.R. 166. 

(d) 5 M. 196. 

(e) 5 M. 362. 


(/) 16 M. 98. 

(0) 19 M. 267. 

(h) 23 A. 216; A.Rr.N. (1901) 50. 

(ii) 28 A. 39=2 A.L.J. 700. 

(ji) 28 A 59. 

(kfc) 1 Ind. Cas. 670=13 C.W.N. 815. 

(II) (1883) Bom. P.J. 250. 

(mm) 15 M. 234. 

(nn) 7 Ind. Cas. 559=34 M. 269= (1910) 
M.W.N. 380=8 M.L.T. 269=20 MJ.J. 743. 
( 00 ) 5 Ind. Cas. 491=34 M. 402=7 

M. L.T. 155=20 M.L.J. 323= (1910) M.W. 

N. 555. 

(pp) 13 M.L.J. 477. 

(qq) 3 Ind. Cas. 9=14 C.VTJi. 221. 

(rr) 3 Ind. Cas. 21=11 C.LJ. 384. 

(ss) 14 Ind. Cos. 524=23 M.L.J. 64. 

(tt) 7 Ihd. Cas. 559=34 Mad. 269=1910 
M.W.N. 380=8 M.L.T. 269=20 743. 
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Deb V. Ain-ud-deen;(uu) Shivmurteppa v. Virappa;lvv) Maharaja of Bob- 
bin V. Venkataramanjulu Naidu;('^> Padala Chekkaya v. Vethagiriavarudu 
Garu.t**) The second alternative is favoured in Cbundcrnath Nandi v. Hur 
Narain Deb;(VV) Mukunda Lai Pal Chowdhury v. Leburaux ; (zz) Barahi 
Debi V. Debkamini Deb;(“) Hamadri Noth Khun v. Roiiiani Kauta Roy;it>) 
Uma Sundart v. Benode Suhba Row v. Ananthaimraj/ana Iyer 

Hanmandas Raindayal v. Valabhdas Shankardaa KailosK Chandra 
Das V. Nityananda Daa llari Kristna v. VenkatalakshvU;iBl Cliinnu 
Pillai V. Kalimuthu Chetti ;OttHem Chandra v. Hemu -la Kumari Dehi 
Ram Taran v. Hari Charan;U) Sris Chandra Datta v. Mahima Chandra ;ik) 
Dhulabhai Dabhai v. Lola Dhulu. (0 But although partial partition by suit 
is allowed where different portions of the property lie in diifer..-nt jurisdic- 
tions or some portion of the property is at the time incapable of partition 
or is from its nature impartible or is held jointly with sU'angers who can- 
not be jomed as parties to a general suit for partition, these exceptions must 
not be taken to have frittered away the fundamental rule that a parti- 
tion suit should embrace all the joint property. That rule is recognised in 
a long series of decisions Baboo Lalljeet Singh v. Baboo Raj Coomar Smghji”*) 
Ram Lochun Pattuck v. Rughoobur Dayal Hari Narayan Brahme v. 
Ganpatrav Daji;(<*) Jogendra Nath Mvkefji v. Jugobnndhu Maker ji;(P) 
Satya Kumar Banerjee v. Sntya Kirpal Banerjee ; IQ) Radha Kunta v. Bipro 
Daa;ir) Syed Baruddeen Saheb v. Sped Esaff Sahib ;'z) Kadash Chandra 
Das V. Nityananda Das; it) Koer Hasmat Rai v. Sunder Das fiu) Haridas 
Sanyal V. Pran Nath Sanyal;iv) Jogendra Nath Rai v. Baldoo Das;(wi Sped 
Habibur Rasul v. Ashita Mohan Ghose ;i*) Mahomed Fazlur Rohman Chow- 
dhury V. Mahomed Fayzur Rahman Chowdhury ;tv) Vpendra Nath Baner- 
jee V. Umesh Chandra Bonerjee;<*) Mansaram Chakravarti v. Ganesh 
Chakravartiji^tit) Mukunda Lai Chakrabarty v. Jogesh Chondra ;<**>) Beni 
Madhab V. Gobinda Chandra ;<*«> Shivmurteppa v. Virappa;<<<t> Doman Lai 
V. Prohash L(il;(z«) Ranhu V. Hukmi;(d) Buragapalli Sriramulu v. Wandi- 
gam Subbarayadu.(~B) The decisions mentioned on behalf of the respon- 
dent cannot be deemed to have abrogated this rule : Hem Chandra v. Hemanta 


(uu) 7 Cal. 577. 

(ffv) 24 Bom. 128=1 Bom. LJt. 620. 
(WW) 25 Ind. Cas. 585=39 M. 265=27 
M.L.J. 409=16 M.L.T. 181. 

(xx) 12 Ind. Cos. 408= (1911) 2 M.W.N. 
382. 

(VV) 7 C. 153. 

(Z2) 20 C. 379. 

(a) 20 C. 682. 

(b) 24 C. 575=1 C.W.N. 406. 

(c) 34 C. 1026. 

(d) 14 Ind. Cas. 524=23 64=11 

M.L.T. 393. 

(e) 46 Ind. Cas. 133=43 B. 17=20 Bom. 

L. R. 472. 

(f) 3 Ind. Cas. 21=11 C.L.J. 384. 

(0) S Ind. Cas. 491=34 Mad. 402=7 

M. L.T. 155=20 M.L.J. 323= (1910) M.W.N. 
555. 

(h) 9 Ind. Cos. 596=35 M. 47=21 M.L-r. 
246= (1911) 1 M.W.N. 238=9 M.L.T. 380 
(F.B.). 

(1) 23 Ind. Cas. 442=19 C.W.N. 356. 

(J) 22 bid. Cas. 30=18 C.L.J. 556. 

(h) 33 Ind. Cas. 17=23 CJUJ. 231. 

(1) 64 bid. Cos. 115=23 Bom. LJl. 777 


=46 B. 28= (1922) A.I.R. (B) 137. 

(»») 25 W.R. 353. 

(n) 15 W.R. 111. 

(o) 7 B. 272. 

(p) 14 Cal. 122. 

(q) 3 Ind. Cas. 247=10 C.L.J. 503. 

(r) 1 C.L.J. 40. 

(a) 3 Ind. Cas. 20. 

(t) 3 Ind. Cas. 21=11 C.LJ. 384. 

(u) 11 C. 396. 

(o) 12 Cal. 566. 

(w) 35 C. 961=12 C.W.N. 127=6 C.LJ. 
735. 

(X) 12 C.W.N. 640. 

(V) 10 Ind. Cas. 354=15 C.W.N. 677. 
(X) 6 Ind. Cas. 346=15 C.W.N. 375=12 
C.ImJ. 25. 

(xa) 16 Ind. Cas. 383=17 C.WJi. 521. 

(xb) 35 Ind. Cas. 370=20 C.W.N. 1276 
=I P.LJ. 393. 

(zc) 46 md. Cas. 165=22 C.WJI. 669. 

(xd) 24 Bom. 128=1 Bom. Ij.R. 620=12 
Ind. Dec. (N.S.) 623. 

(xe) 18 Ind. Cas. 866. 

(xf) 35 Ind. Cas. 545. 

(X0) 10 Ind. caa. 57=10 MJ*T. 313. 
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Kuviari Debt ;(**») Kali Charon Singh v. Kiranbala Debijt**) Ram Mohan LmI 
V. Mul Chand ;l*j) Durga Cuaran Acharjee v. Etiamol Huq.Ufc) 

The rule that a partition suit should embrace all the joint property is 
neither arbitrary nor techniCf'il; it is founded on sound and weighty reasons. 
If the rule were n<it recognised and firmly applied, multiplicity of litigation 
would be the inevitable result. If suits for partition wore allowed to bo 
in.slituted in fragments the jurisdiction of the Trail Court and the forum of 
appeal might be altered; it might be of paramount importance to a party 
litigant whether he should have a first appeal or a second appeal to the High 
Court, and whether he should at all be permitted to seek the judgment of the 
Judicial Committee with regard to the mailers in controversy. The rule 
further ensures a just partition; parties might otherwise be greatly prejudiced 
as regards equitable distribution, retention of posses.sion, liability for im- 
provements, and adjustment of accounts. It need not be disputed that there 
may be very special cases whore the application of the rule may be justly re- 
laxed. The case before u.s, however, is not of an exceptional description. The 
plaintiff asserts that if all joint properties were included in the suit, it would 
take a long time to complete tlie partition. There is no substance in this 
contention. The two brothers have fallen out and the Subordinate Judge has 
found that there is great bitterness of fccUng between them. There can be 
no room for doubt that the sooner they cease to be joint owners, tlie better 
for them. The partition may be expedited if suitable arrangements are made; 
for instance, there is no reason why different surveyors and valuers should 
not be employed to deal with the various jiropertics; and whoever may bo 
appointed commissionei', may have such assistance placed at his disposal 
that the work of partition may be speedily cumpleied. 

The result is that this appeal is allowed and the preliminary decree made 
by the Subordinate Judge .set aside. The case will be I’cmanded to him for 
re-ti'ial. The joint properties owned by the two brothers will all be included 
in the suit and will be dealt with in such manner as the Court may consider 
consistent with justice, equity and good cotrscienco. ff the plaintiff declines 
to have a partition of the entii'e joint estate, the suit will stand dismissed 
with costs in botli Courts. The appellant is entitled to his costs of this appeal. 
The hearing fee will be assessed at 15 gold niohurs. The costs in the Trial 
Court, before and after remand, will be in the discretion of that Court." 77 
l.C. 790-795. 

361. Equities to be adjusted on partition. — Where a division 
takes place by metes and bounds, due regard must be had as a 
matter of equity to the predilection of a coparcener in respect of a 
particular property,'"' the improvements effected by a coparcener 
in respect of the property of which he has been in separate posses- 
sion, the rights of hona fide transferees for valued*** and any parti- 
cular mode of distribution which will ensure the mutual conveni- 
ence of the respective sharers. Under the provisions of the Parti- 
tion Act, wherever in any suit for partition it appears to the Court 
that by reason of the nature of the property to which the suit re- 

(2fc) 23 Ind. Cas. 442 -19 C.W.N. 356. (a) Narayan v. Cfiulhan, 15 C.L.J. 

(zi) .51 Ind. Cas. 948^29 C.LJ. 494. .14 I.C. 677. 

(zj) 28 A. 39=2 A.Ii.J. 700=A.W.N. (b) UOaram v. Ranu, 11 Bom. H.C.R. 

(1905) 169. 76. 

(zfcj 60 Ind. Cai. 762. 
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lates, or of the number of the shareholders therein, or of any other 
special circumstance, a division of the property cannot reasonably 
or conveniently be made, and that a sale of the property and distri- 
bution of the proceeds would be more beneficial for all Ihe share- 
holders, the Court may, if it thinks fit, on the request of any of such 
shareholders interested individually or collcctivi ly to the extent 
of one moiety or upwards, direct a sale of the property and a distri- 
bution of the proceeds (See S. 2 of Act IV of 184)3) . Undoubtedly, 
when a coparcener disposes of his share or part of it, he will, on 
partition, bo debited with what he has so taken away.“^' 

362. Partial partition. — Partition may bo general or partial. 
A general partition is that which is brought about in respect of the 
entire joint family property by all the members getting themselves 
separated from one another. A partial parti! ion is that which 
takes place either in respect of only a portion of the joint family 
properly or in respect of only some of the joint owners. But 
the Hindu Law writers do not contemplate cases of p'lrtial parti- 
tion, partial either as regards the property to be divided, or partial 
as regards the coparceners who seek to become divided. But such 
partial partitions have been taking place for a long time and the 
law relating to the same is practically judge-made law.'**’ Still 
the presumption is that once there is an intention to sever, the 
coparceners hold the property as tenants-in-comnion,')' though as 
was observed in Ramalinga v, Narayanc/®’ * “ it is open to the mem- 
bers of a joint family to make a division and severance of interest 
in respect of a part of the joint estate, while retaining the rest as 
the properties of the joint and undivided family.” But except 
in cases enumerated in Ss. 358 and 360 there cannot be a suit for 
partition in respect of only some of the properties of a joint family. 
As regards partial partition in respect of persons, a member of a 
joint family can separate himself from the other members, and the 
remaining coparceners, without any special agreement among them- 
selves, may continue to be coparceners and to enjoy as members 
of a joint family what remained after such a partition of the family 


(c) Narayana Sah v. Sankar Sah, S3 M. 
1 -30 L.W. 751 -57 M.L.J. 685-1929 M. 
865 ; Aiyyagari v. Aiyyagari, 25 M. 690 
(F.B.). See also Ss. 358 and 316 ; Deorao 
V. Asaram, 1936 N. 203. 

(d) Ramalinga v. Narayana, 49 I.A. 168 
45 M. 489- 1922 M.W.N. 399-26 C.W.N. 

929 .43 M-L-J. 428--20 A.L.J. 839:=24 Bom. 
L.R. 1209=16 L.W. 639=1922 P.C. 201. 

(e) NarayarM Sah v. Sankar Sah, 53 M. 
1=30 L.W. 751=57 M.L.J. 685=1929 M. 


865 (F.B) 

(/) Mnrrnnri v. Radhabai, 54 B. 616= 
1931 B. 97-32 Bom. L.R. 924 ; Maniekam 
V. Kamalam. 45 M.L.W. 114=1937 M. 335 : 
Beni Prrshad v. M»t. Gnrdevi. 4 I.ah. 252 
1923 L. 493. 

(») Sec .ilso Ap}}Ovier v. Rama Subba 
Aiyan, 11 M.I A 75 , Mohan Singh v Mt. 
Gur Dei’t. 12 L. 767=1931 L. 728 , 
Maniekam v. Kamalam, 45 L.W. 114-: 
(1937) I M.L.J. 95=1937 M.W.N. 265. 
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property.*'*) Where one coparcener scpai'ates from others, there 
is no presumption that the latter remain united,**) or have become 
divided, and either allegation must be proved like any other fact.**) 
That the remai ning members continued to be joint may, if disputed, 
be inferred from their subsequent conduct or from the way in which 
their family business was carried on after a coparcener had sepa- 
rated from them.***) Where a coparcener who has sons living 
separates from his brothers, there is no presumption of law that 
he separates also from his sons and tliat he and his descendants 
cease to constitute among themselves a joint family.**) In a suit 
for partition which proceeds to a decree, the decree for partition is 
the evidence to show whether the separation was only a separation 
of the plaintiff from the other coparceners or was a separation of all 
the members of the joint family from one another.****) In Bal- 
krishna v. Ram Krishna,^^^ their Lordships of the Privy Council, 
after a review of the case-law, observed as follows: “The general 
principle undoubtedly is that every Hindu family is presumed to 
be joint until the contrary is proved. If it is established that one 
member has separated, does the presumption continue with refer- 
ence to the others? The decisions of the Board show that it does 
not. But it is equally clear on these decisions that the other mem- 
bers of the family may remain joint: it is again, their Lordships 
think, a question of their intention, whieh must no doubt be 
proved.” 

.363. Successive partitions. — ^When only some members of the 
joint family become separate, leaving the. rest joint, questions arise 

746.--29 C.W.N. 846=1925 P.C. 49 

(l) Hari Baksh v. Babu Lai, 51 I.A. 163 
-22 A.L.J. 254=28 C.W.N. 953=1924 

M.W.N. 650- 20 L.W. 406=26 Bom. L.R. 
1108- 47 MT..J 938=1924 P.C. 126=5 L. 
92 (P.C.) ; Lula Jni Ifarain v. Prag Sarain, 
21 L.W. 162 -85 T.C. 2=1925 M.W.N. 13= 
48 ML.J. 536 -27 Bom. L.R. 713=29 C. 
W.N. 775 (P.C.); Jag Prasad Rai v. Mt. 
Singari, 86 I.C. 122 -23 A.L.J. 97=27 Bom. 
LJl. 760=29 C.W.N. 941=49 M.L.J. 162 
=1925 P.C. 93 (2); Digamber v. DhanraJ, 

I Pat. 361=1922 P. 96 ; Umed v. Khalsabal, 

II Bom. Lit. 396=2 I.C. 426 (2). 

(m) Palani Ammal v. Muthuvenkata- 
chela, 48 M. 254=52 I.A. 83=48 M.L.J. 83 
---6 P.L.T. 133-21 L.W. 439=1925 M.W.N. 
330=27 Bom. L.R. 735=23 A.L.J. 746=29 
C.W.N. 846=1925 P.C. 49. 

(n) 53 AU. 300=58 I.A. 220=1931 A.LJ. 
499=35 C.W.N. 815=34 L.W. 13=1931 
M.W.N. 793=61 M.L.J. 362=33 Bom. LA. 
1280-1931 P.C. 154 ; See also the discus- 
sion in Rudragouda v. Basangoudii, 40 
Bom. L.R. 202. 


(h) Palani Ammal v. Muthuvenkata- 
chala, 48 M 254=52 I.A. 83=48 M.L.J. 83 
-6 P.L.T. 133-21 L.W. 439=1925 M.W.N. 
330- 27 Bom. L.R. 735=23 A.L.J. 746=29 
C.W.N 846 1925 P.C. 49 ; Ram Pershad 
V. iMkhpnti, 30 C. 231-30 I.A. 1=5 Bom. 
LR. 103-7 C.W.N. 162. 

(i) m. Jam V. Banwarilal, SO I.A. 192 
= 21 A.L.J. .682 18 L.W. 273 - 45 M.LJ. 
355=25 Bom. L.R. 1256.. 1923 M.W.N. 687 
=28 C.W.N. 785-1923 P.C. 136.-4 L. 350 : 
Balahux v. Rnkhmabtii, 30 lA. 130=30 C. 
725-5 Bom. L.R 469=7 C.W.N. 642 (P.C.). 

(j) Senpodo v. Muthu. 47 M. 567=19 
L.W. 533=1924 M. 625 -46 M.L.J. 404= 
1924 M.W.N. 376; fial Krishna v. Ram 
Krishna, 58 I.A. 220=53 A. 300=33 Bom. 

L. R. 1280 -35 C.W.N. 815=61 M.L.J. 362= 
1931 A.L.J. 499=1931 M.W.N. 793=34 

M. L.W. 13-1931 P.C. 154. 

Ik) Ram Pershad v. Lakhpati, 30 C. 231 
.30 I.A. 1=5 Bom. L.R. 103=7 C.W.N. 
162 (PC.); Palani Ammal v. 

venkatachala, 48 M. 254=52 I.A. 83=48 
M.L.J. 83=6 P.L.T. 133=21 L.W. 439=1925 
M.WN. 330=27 Bom. L.R. 735=23 A.1J. 



S. 363] 


PARTITION 


in a subsequent partition amongst those who have remained joint 
as to the fraction of the property to which each of them will be 
entitled. The ordinary rule that partition should be made rebus sic 
stantibus, i.e., as at the date of the partition, in its application 
to this question, may mean either that regard should bo had to the 
.state of the family at the time of the prior partition or to its state 
at the time of the subsequent partition. The former is the view 
taken by the Madras High Court, and the latter view is taken 
by the Bombay High Court. Thus when there are two or more 
branches of a joint family and one member of one brand* separates 
leaving the rest still joint, the question arises whether the share 
already taken by him is to be deducted from the share due to his 
branch at a subsequent partition or whether it is to be entirely 
ignored and the stibsequent partition effected as if it is in itself 
an entirely new and complete partition. In the Madras case of 
Narayana Sah v. Sankar Sah.(*t^ the facts are as given in the fol- 
lowing illustration: 


X(dead) 



A (dead) B C(dead) D(dead) 

I _ I I 

I ] j Sons. Sons. 

SI S2 S3 

In a prior partition S3 got his 1 '12 share and went out of the 
family leaving the rest joint. In a subsequent partition SI and S2 
each claimed l/8th of the family property on the ground that at 
the time of this partition their branch was one of the 
four branches of the joint family and that that branch 
should therefore be entitled to of the whole property. It was 
held that as one of the members of their branch, namely. S3, already 
got 1/1 2th, that should be deducted from the % to which their 
branch would otherwise be entitled and that SI and S2 would each 
be entitled to % of (% — 1''12) or 1/12 and not 1/8. According 
to the decision in 39 B. 734, the share available to SI or S2 would 
be 1/8 instead of 1 '12. Both the Madras and the Bombay High 
Courts proceed upon the ground that equality amongst the sons of 
a father is of the essential spirit of the Hindu Law, with this differ- 
ence that the Madras view endeavours to secure that result by 
preventing any branch from eating part of its cake and keeping the 

(o) Narayana Sah v. Sankar Sah. 53 (p) Pranjtvandas v. Ichharam, 39 B. 

M. 1=30 I..W. 751-1029 M. 865=.'S7 734=30 I.C. 918=17 Bom. li.R. 712. 

685 (F.B.1 folIowlnR Monjanatha v. {ql Wnroi/ana Sah v. Sankar Sah. 53 

Narayana. 5 M. 362 ; This view la followed M. 1=30 L.W. 751=1929 M. 865=57 M.I,.J. 
in M}rsore. Sadashlva v. Svbbarao, 37 685, 

Mya. H.CJ*. 77=10 Mjn. L.!. 49 (F.B.), 
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whole, while the Bombay view endeavours to secure that equality 
by ignoring the fact that any of the cake has already been eaten 
and by dividing the remainder equally. The question is not an 
easy one and injustice cannot be avoided in whatever way it is 
answered. Thus while the Madras view may be quite alright and 
very equitable if the branches do not increase in number between 
the two partitions, it will work very unjustly if the branches multi- 
ply in numbers. Let us take an illustration: 

X 

1 

r ■ ■■ ! I III I I 

A BCDEFGH 

r 

M N 

Supposing at the time of a prior partition the joint family con- 
sisted of only X the father, his two .sons A and B, and his two 
grandsons M and N. Let us then suppose that N alone separated 
with his l/9th leaving M, A, X and B joint. If subsequently X 
should have six more sons and the question as to the share of A's 
branch should arise in a subsequent partition, what is the answer? 
According to the Bombay view A’s branch consisting of A and his 
son M will get 1 ^9 of the properties existing at the time of the 
second partition. The .same will be the share allottable to X and 
to each of his other seven .sons. How is the Madras view to be 
applied here ? If the original I ^3rd share to which A’s branch was 
entitled at the time of the prior partition must be deemed to belong 
to it, after deducting the l''9th share allotted to N, A and M to- 
gether would be entitled to claim at the subsequent partition 1 /3 — 
1 '9—2 ^9. But then the father and his other sons, in all 8, have 
to share in the remaining 7/9, that is, each of them is not able to 
get even Mt of what A’s branch gets. If on the other hand A’s 
branch should be allowed to share as one of the 9 sharers in the 
subsea uent partition with X and his 7 other sons, and then you 
deduct from that branch the 1 ^9th share that was already given to 
N in the prior partition, then A’s branch does not get anything at 
all. 

Let us take a case to illustrate the inequity involved in the 
Bombay view. 

I 

B (dead) 



B1 B2 B3 B4 B5 B6 B7 
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A family consists of two branches of sons of brothers as here. 
It has properties worth Rs. 1,400. Let us suppose that the iirst 6 
sons of A separate out of the family leaving A7 joint with B’s oOns 
B1 to B7. That is A1 to A6 will take Rs. 600 and go out of the 
family. What remains out of the joint family assets is only Rs. 800. 
Now if a partition is to take place, say a montii after the prior 
I>artition, among A7 and B1 to B7, then A7 will got accordiiig to 
the Bombay view Rs. 400 while B1 to B7 will have to share ui the 
other half of Rs. 800, that is, Rs. 400. Here it will be found that 
A’s branch has obtained in all Rs. 400 plus Rs. 600— Rs. 1,000 while 
B’s branch gets only Rs. 400. But according to the Madras view, 
A7 will get only Rs. 100 as each of his brothers got in the prior 
partition and similarly B1 to B7 will each get Rs. 100. 

It will thus be seen neither view will always work equitably. 
But a combination of the two views may be adopted to modify the 
extremes of injustice possible under either of them. The proposi- 
tion may be laid down as follows: Where there are t^vo or more 
branches of a joint family and one or more members of one branch 
separate leaving the rest still joint, then in a subsequent partition 
among those who have continued joint, the fraction which the 
share allotted to the already separated members bore to the share 
allottable to their branch in the prior partition should be calculated 
with reference to the share allottable to that branch if there were 
no prior partition, and the same fraction deducted from that share, 
the rest being divided equally among the other branches. The 
following illustration will explain this: 

i I ^ 

I . 

A A2 

Here is a joint family consisting of X, his two sons A and B, 
and two grandsons A1 and A2. If A2 alone separates, then he will 
take l/9th or l/3rd of the share allottable to his branch. If subse- 
quently X should have another son C and the question arises as to 
the respective shares on a partition between X, A, B, C and Al, 
the method to be adopted accor<hng to the above rule is this. Ignor- 
ing the prior partition A’s branch will be entitled to ^th of the 
properties. l/3rd of this *4th or l/12th should be deducted out 
of %th and the balance (Vi — ^l'T2--l-'6) of l/'6 should be allot- 
ted to A’s branch consisting of A and Al, the remaining 5/6th 
being allotted to X, B and C. It will here be found that the shares 
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of the respective branches do not materially vary. In all A’s 
branch would have obtained l/6th plus l/9th (allotted at the prior 
partition to A2) -- 5/ 18th. Each of X, B and C also obtains 5/18th. 
Thus the shares are practically equal though the l/9th allotted to 
A2 was a fraction of larger assets. If the family had originally 
Rs. 1,800, A2 would have obtained Rs. 200. In the balance of 
Rs. 1,600 the share to As branch, if calculated on the basis of no 
prior partition would be Rs. 400. l/3rd of this is Rs. 133-5-4, and 
deducting this, the amount allottable to A and A1 will be 
Rs. 266-10-8. Thus A’s branch would get in all Rs. 466-10-8 and 
each of B and C about Rs. 444, the dilTerence between the two 
amoimts not being very material. 

364. Reopening partition. — ^Partition once made cannot ordi- 
narily be reopened, for the Sastras say “once is the partition of in- 
heritance made, once is a damsel given in marriage, and once does a 
man say T give’; these throe are by good men done once for all 
and irrevocably”. But this rule has certain recognised excep- 
tion". On a partition there is an implied contract between the 
parties thereto that neither error nor fraud has vitiated the allot- 
ment of shares, and that there is a subsisting interest in the share 
allotted to each sharer. If there is a broach of this implied coven- 
ant, the party prejudiced is entitled to reopen the partition. Thus 
if it is found that a property allotted to a sharer is charged for the 
benefit of a stranger, or if it is discovered that it docs not really 
belong to the joint family and the sharer is subsequently disposses- 
sed thereof, or that a fraud has been practiced by one of the 
coparceners at the time of the partition to gain an unfair advantage 
for himself, the partition is liable to be reopened at the instance 
of the parly prejudiced by such mistake or fraud or he may be 
given compensation out of the shares of the others. Whether a 
sharer prejudiced by the fraud or mistake vitiating the partition 
agreement is in any particular cast' entitled to reopen the partition 
or is only entitled to compensation from his co-sharers depends 
upon the facts of that case, the degree of prejudice, his conduct 
and the nature of the property with reference to which his loss was 
occasioned. But where an item of joint family property has been 
excluded from partition due to mistake, fraud, or accident, it is 
not necessary to reopen the partition (Dayabhaga xiii, S. 6) ; only, 


(r) Manu, lx-47. 

(a) Lakshman v. Copal, 23 B. 385 ; 
GanesJii v. Babu, 40 A. 374 at 381-45 I.C. 
4-16 A.LJ. 339; lHaruti v. Rama, 21 B. 
333 ; Ttamakotayya v. Sundararamayya, 54 
M 883 34 L W 262- 61 M.L J. 430 - 1931 
M 707 


(t) Moro Viahwanath v. Ganeah, 10 
Bom. H.C.R. 444 ; Lakahman v. Copal, 23 
B. 385 ; Mltak., 1-9-1 ; Vyavahara Mayu- 
kha, lv-6-3 ; Lachman v. Sanwal, 1 A. 543. 

In) Lakahman v. Copal, 23 B. 385 ; 
Maniti V. Rama, 21 B. 333. 
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the ri^t of the coparceners in the excluded property is not lost by 
the partition and can be enforced by a fresh partition so far as that 
property alone is concerned. But if the error occurs in a parti- 
tion decree, the remedy of the party aggrieved by it lies by way 
of proceedings in the suit itself for which adequate pv vi.sion is made 
in the Code of Civil Procedure. Again a partition effected 
during the minority^*' or absence of a coparcener which i.s un- 
fair or prejudicial to his interests c-nn also be reopened by such 
coparcener. In addition to these, there are the rights of after- 
born and disqualified coparceners to i*eopen the partition under 
circumstances stated in Ss. 350 and 353. But when a party en- 
titled to reopen the pai’tition has with full knowledge acquiesced in 
the violation of his right, or where unravelling a partition on the 
ground of error or fraud would prejudice the rights of innocent 
third parties, the party otherwise entitled to reopen the partition 
will either altogether lose his right or he may have his remedy in 
a mere compensation in money. 


3G5. Effect of partition.— When once anything has occurred 
which effects a separation of the members of a joint family, from 
that moment they hold the property as tonants-in-commonf®' and 
not as joint tenants. From that moment the right of survivorship 
as between the separating coparceners ceases to operate except 
within each of their branches, and on the death of any one of them, 
his own heirs succeed to the property. Subsequent births or 
deaths except in his own branch do not effect any fluctuation in 
the share of a separating coparcener which becomes determined 
and fixed up on his separation, The separation may be by an 
unambiguous unilateral declaration, or by agreement or by filing 
a suit for separation or by any of the other means already adverted 
to. All the above rules which apply to a separation effected by 
any means, do not apply when a separation is only attempted as 
in the case of a withdrawal of a suit for partition (See S. 334) . in 
the case of a withdrawal of notice for separation (See S. 329) and 


(u) Caneshi v. Bnbii. 40 A 374—16 
A.L.J IC. 4; Jotiendra v. Bola- 

deb. 12 C.W.N. 127- 3.S C. 961 : Lachmon 
V. Sanwal. 1 A. 543. 

(w) Nalinl Kanta v. Sarnamoyi. 41 I.A 
247-1 L.W. 607-17 Bom. L.H. 1-19 C.W.N 
Ml -27 M.T.J 76 -1914 M.WN. 948-1914 
P C. 31. 

(x) Balkishen Daa v. Ram Ttarain, 30 
C. 738 -30 I.A. ISO-."! Bom. L.R. 461-7 
C.W.N. 578 P.C. : TmI Bahadvr v. Slopal. 
14 A. 498 : Seo S. 351. 

(y) Krishna v. Sami, 9 M. 64 fF.B.); 
See S. 352. 

(z) Moro Vishtoanath v. Ganesh, 10 


Bom 11 C H 444 ; Ganeith Djifl v. Jewach. 
31 C 262-14 M.L.J. 8 8 C.W.N. 146 ..6 
Bom. I.B. 1-31 I.A. 10 

fa) Maharajah Ram Kissen v Rajah 
Sheonundan, 23 W.R. 412 P.C : Ram- 
chandra v. Tiikaram. 45 B. 914 -1921 B 
276 23 Bom L R. 311 ; Yerukola v. 
Yenikola, 4.1 M. 648-:1922 M.W.N. 215-- 

42 M.I,.I .lOT^l.! L.W. .■596.- 1922 M. 150 
(F.B): Sheodan v. Balkaran, 43 A. 192 
-18 A.LJ. 1033-1921 A. 337. 

(b) Gfrja Boi v. Sadashiv, 43 C. 1031=.- 

43 I.A. 151-14 A.Ii.J. 822=18 Bom. L.H. 
621=20 C.W.N. 1085-31 M.L.J. 455=4 L.W. 
114= (1916) 2 M.W.N. 65=1916 P.C. 104. 
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in the case of a suit for partition by a minor which is dismissed as 
not tor the minor’s benefit (See S. 335), because in all these cases 
separation is said not to have taken place. On separation, the 
family business ceases to be such and may become subject to the 
provisions of the Partnership Act.<‘’> A father cannot bind his 
separated sons by his post-partition contracts and a promissory note 
taken from him by a creditor knowing of the partition, for amounts 
due to him prior to partition is not binding on the sons, as, on 
partition, the father’s power to represent and bind his separated 
sons comes to an end.^**) Besides, the right of the female sharers 
to claim their shares arises only when there is a partition between 
the coparceners except in cases governed by the Hindu Women’s 
Rights to Property Act of 1937. Nor does the right to interdict an 
unauthorised alienation by another coparcener continue in favour 
of a coparcener who has separated from him (See also S. 298 as 
regards the effect of partition on the son’s pious obligation to pay 
his father’s debts) . 


REUNION 


366. Proof of reunion. — If a joint family separates, the family 
or any member of it may agree to re-unite as a joint Hindu family 
but such a re-uniting is of very rare occurrence, and when it hap- 
pens, it must be strictly proved as any other disputed fact requires 
to be proved. Just as there is a presumption of jointness until 
a partition is proved, so also, after a partition is established, there 
is a presumption against a reunion, and the burden is upon those 
alleging a reunion to establish, not only that the parties, already 
divided, lived or traded together, but that they did so with the 
intention of thereby altering their divided status into a joint status 
with all the usual incidents of jointness in estate and interest, 


(c) Mf. Jam V. Bonwari Lai, 4 Ijih. 3S0 
: 50 I.A. 192-21 A.L.J. 582 18 L.W 273 
-45 M.L.J. 3!;5-25 Bom. L.K. 1256.-1923 
M.W.N. 687 - 28 C.W.N. 785. See also 
Gundayya v. Slddappa, 4.'i L W. 749 ; 
Ramanoami v. Srinivasa, 4.7 LW 437—70 

M. L.J. 214.^1936 M. 94. 

(d) Subramania v. Subbiah, 1930 M.W. 

N. 658 ; See also S. 298. 

(e) Jag Prasad v. Mf. Slnffari, 88 I.C. 
122--23 A.L.J. 97r-27 Bom. L.B. 760=29 
C.W.N. 941=49 M.L.J. 162=1925 Pn. 93 
(2) (P.C.); Palani Amtnal v. Muthu- 
venkalachala. 48 M. 254=52 I.A. 83=48 
M.L.J. 83=6 P.L.T. 133.=21 L.W. 439= 
1925 M.W.N. 330=27 Bom. L.R. 735=23 
A.L.J. 746-29 C.W.N. 846=1925 P.C. 49; 
RaoHuMr v. Mali, 35 A. 41=11 AJLJ. 146 
=17 C.W.N. 453=15 Bom. 1..B. 426=25 
M.L.J. 28=1913 M.W.N. 127=17 I.C. 768 


P.C. : Bolnbux v. Bnfehmabal, 30 C. 725= 
30 I A. 130=5 Bom. L.R 469=7 C.W.N. 
642 (P.C.) ; Kaniekam v. Kamalan, 45 

L. W. 114= (1937) 1 M.L J. 95= (1937) M. 
W.N. 255. 

(/) Rajagopal v. Veeraperumal, 102 
1C 680- 53 M.L.J. 232=1927 M. 792; 
Bobu V. Official Assignee, 61 I.A. 257=57 

M. 931-36 Bom. L.R. 858=38 C.W.N. 1018 
=67 M.L.J. 167=1934 A.L.J. 600-= 1934 
M.W.N. 717 -40 L.W. 80=1934 P.C. 138 ; 
Pon Kuer v. Ram Noroin, 117 I.C. 33=10 
P.LT 217-1929 P. .353 ; Mt. Jatti v. Bon- 
worf Lnl. 4 Lah. 350=50 I.A. 192=21 A.L.J. 
582=18 L.W. 273 .::45 M.L.J. 355=25 Bom. 
LR. 1256=1923 M.W.N. 687=28 C.W.N. 
785=74 I.C. 462 (P.C.): Riiai Mondtl V. 
Sundar. 37 C. 703=6 I.C. 441 : Bolfclshcn 
Das V. Ramnaraln, 30 I.A. 139=30 C. 
738=5 Bom. L.B. 461=7 C.W.N. 578. 
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Mere jointness in residence, food and worship does nol necessarily 
connote reunion, in the same way as a separation in these respects 
is not conclusive proof of partition.<9> 

367 . Who may reunite.— The text of Brihaspati -.n this question 
is as follows : “ He who being once separated dwe.i., again through 
affection with his father, brother or paternal undo, is teimed 
reunited Vachespati and the Mayukha take the view that oven 
persons other than those mentioned by Brihaspati may reunite, 
but Mayukha adds a qualification that a re-union can only be be- 
tween persons who were parties to the prior partition On 

this question there is this observation by the Privy Council in 
Balahux v. Rukhmabai : A reunion in estate properly so called 

can only take place between persons who were parties to the original 
partition There is no qualification here that there can be a re- 
union only with pei'.sons mentioned in the text of Brihaspati. This 
text, however, has been treated as exhaustive and restrictive and 
not merely illustrative in Bengal, and Southern India, ^*“1 but 
the Bombay High Court adopts the view of the Mayukha.^*' The 
Lahore High Court, and the Palna High Court, however, 
take the view that under the Mitakshara a reunion cannot take 
place with any person except with a father, a brother, or a pater- 
nal uncle and that it can take place only between persons who 
were parties to the original divi.sion so that a person who bad not 
divided the inheritance with a father, brother or uncle cannot be- 
come reunited with any of them. This view has now been ap- 
proved by thoir Lordships of the Privy Council in Raw Narnin v. 
Pan Kuer where it is observed as follows : — 

"Hie passage in the Mitakshara, Chap, n, S. 9. Paras 2 and 3, is thus trans- 
lated by Colebrookc; — 

“2. Effects which have been divided and which arc again mixed to- 
gether are termed re-united. He to whom such appertain is a re-united 
parcener. 


(0) Babu V. GofeuI Doss. 28 L.W. 824 
-SS M L.J. 132-1928 M. 1064—112 I.C. 
184 ; Setrtieherta v. SetrueherJa, 22 M. 
470-26 I. A. 187-3 C.W.N. 533-1 Bom. 
L.R. 388. 

(h) Vishvanath v. Krishnafi, 3 Bora. 
H.C. (A.C.J.) 69. 

(t) 30 C. 725 at 734-30 I. A. 130=5 
Bom. L.R. 469=7 C.W.N. 642. 

(J) Basanta Kumar v. Jogendra. 33 C. 
371=10 C.W.N. 236: Aleshay Chandra v. 
Haridos. 35 C. 721. 

(te) Mlt. 11.-9-3 SmrftW Chandriha, 
xII-1. 

(1) Vishvanath v. KrlslraoJI, 3 Bom. 
H.C.R. (A.C.J.1 69. 

(m) Hira Singh v. Mt. Mangian, 9 


Lah. 324 -1928 L. 122. 

(n) Kena OJlia v. Prabhu Dii/t, 7.‘5 I.C. 
508-1924 P. 647=5 P.L.T. 284 ; Pon 
Kuer T. Rain Narain, 117 I.C. 33=10 P. 
L T. 217-1929 P. .353 ; affirmed in Rum 
Narain v. Pan Kuer, 62 I.A. 16—14 P. 
288 37 Bom. L.R. 144=1935 M.W.N. 
92=.19 C.W.N. 265=16 P.L.T. 57-41 
L W 151 1935 A.L J. 270 -68 M.L. J. 
1.T9-1935 PC. 9. 

(ol Piclinvua v. Sarvayya. 26 L.W. 
746 -106 I C 649-1927 M. 1118. 

<p) 62 I A. 16-14 P. 268=1935 A.L.J. 
270 . 37 Bom. L.R. 144-39 C.W.N. 265= 
68 M.L.J. 139=41 L.W. 151-16 Pat. 
L.T. 57-60 C.L.J. 544=1935 M.W.N. 93 
=1935 P.C. 9. 
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3. That cannot tak«. place with any person indifferently, but only with 
a father, a brother or a paternal unde, as Brihaspati declares, ‘He who beuig 
once separated dwells again through affection with his father, brother or 
paternal uncle is termed re-united.’” 

In Basanta Kuviar Singha v. Jogetidra Nath Singha, 33 Cal. 371 at p. 374, the 
learned Judges note two slight inaccuracies in the translation of Para 3, viz., 
that there is no word in the original Sanskrit corresponding to the word 
“only,” and that the concluding words “is termed re-united” should be literally 
rendered as “is termed re-united with him.” The question in that case, as 
m the present case, was whether the express mention of the father, brother 
and paternal uncle was restrictive or merely illustrative. It was held that 
it was restrictive. In the present case the learned Judges of the High Court 
followed that decision, and their Lordships agree with their decision and the 
reasoning on which it is based. In their Lordships’ opinion the text of the 
Mitakshara is clear and unambiguous and excludes recourse to other authori- 
ties, and they would only add that, in their opinion, paragraph 2 makes clear 
that the parties to the reunion must have been parties to the original parti- 
tion, and that, when paragraph 3 states “that cannot take place with any per- 
son indifferently,” it is intended to place a further restriction within a still 
narrower limit tlian that prescribed by paragraph 2. In this view it is difficult 
to see how the persons expressly named can be merely illustrative, or, in- 
deed, wliat class they can illustrate.” 

Since a reunion involves an intention to become once again 
joint in estate and interest and an agreement to revert to that status, 
no agreement to reunite can be made by or on behalf of a minor, 
who, under the law, is incapable of entering into any agreement 
cither expre.ssly or by implication, But fathers by their reunion 
can carry their undivided sons, though minors, within the reunited 
family by their own act of reunion. 

368. Effect of reunion. — reunion remits the reunited par- 
ties to their original status of jointness. As the Hindu Law 
recognises the father’s power to alter the son’s joint family status 
into one of separation, there is nothing inherently illogical in 
the father also possessing the power of converting his son’s status 
of a separated member into that of a reunited member. Thus a 
father can reunite carrying by his act into the reunited family, his 
own sons. <’’1 When a partition is effected between the reunited 
members, their shares are the same as they would bo at the original 


(g) Balabvx v. Rukhmabai, 30 C. 725 
r 30 I.A. 130-5 Bom. LR. 469--7 C.W, 
N 642 

(T) Bahu V. Gokul Dos*. 28. L.W. 824- 
112 I.C. 184 - 55 M.L.J. 1.32-1928 M. 1064. 

<») 11/It Jatti V. Banwarl Lai, 4 LtOi. 
.3!50-50 I. A. 192=21 A.LJ. 582 =18 L.W. 
273=45 M L J. 355=25 Bom. L.R. 1256 
- 1923 M.W.N. 687 - 28 C.W.N. 785=74 
I C. 462 P.C. ; Palani Ammal v. Muthu- 
mkatachala, 48 M. 254 - 52 I.A. 83=48 


M L.J. 83=6 P.L.T. 1.3.3-21 LW. 439= 
1925 M W.N. 330 . 27 Bom. L.R. 735=2.3 
A.L.J. 746-29 C.W.N. 846=1925 P.C. 
49 ; PrankUhen v. Mothooramohun, 10 
M.I.A. 403; Babu v. Gokuldoss, 28 L. 
W. 824=112 I.C. 184-55 M.L.J. 132= 
1928 M. 1064 ; Nana Ogha v. Parbhu, 1924 
P. 647 : Kristraya v. Venkataramiah, 19 
M.L.J. 723. But see Ramaswami v. Ven- 
katesam, 16 M. 440. 

(t) See S. 331. 



Ss. 368-369] 


Partition 


partition irrespective of the amount of capital contributed by each 
coparcener on re-union. On a reunion even the sons, grand- 
sons and great-grandsons of those reuniting, though bom subsequ- 
ent to the reunion, will remain joint and are entitled to .-uccced to 
one another on the basis of survivorship as in ordinary joint family 
until a fresh partition takes place. But thi>. general r>ilo of 
succession by survivorship is subject to certain special rules 
when the reunited family consists of half brothers. A. reunited 
half brother is excluded in matters of succession by the divided 
son or a reunited full brother of the propositus, and he shares 
equally with a divided full brother or the uterine sister of the 
deceased. Where only some of the brothers of the half blood re- 
unite, those not reunited do not inherit. Barring these specjal 
rules regarding brothers of the half blood, the rule of succession 
among those living in reunion, in a competition between two mem- 
bers of the same degree of relationship to the deceased, one re- 
united and the other divided, is that the reunited member excludes 
the divided member. The reason for this is stated in Rama- 
sami V. Venkatenam as follows : 

“The reason is explained in the Sarasvati Vilasa, Fuulkes' Edition, p. 148 
Sloka 769. The rule is founded on a mixed conception. The primary idea 
is that reunion is a ground of preference. It furnished the rule of decision 
when the surviving brothers are either of the whole or of tlir half blood. 
When there is u competition between uterine and non-utcihic brothers, 
another idea influences the decision, viz., the superior efficacy of the funeral 
oblations offered by the uterine brother. That furnishes rhe ground of pre- 
ference in his favour. If the reunited brother is the brother of the whole 
blood, both causes of succession occur. They conflict when there is a com- 
petition between a reunited brother of the half blood and a separate brother 
of the whole blood; the rule of equal division is the outcome of the desire 
to give effect to both principles.” 

See S. 454 entitled Successioii among reunited members. 

369. Partition and Reunion. — Evidence and presumptions. — A 
Mitakshara family is presumed in law to be a joint family until 
it is proved that its members have become separated. A family 
once joint is presumed to retain that status unless it is shown to 

'U’) Jasoda v. Sheo, 17 C. 33. 
tJC) Ravuuami v. Venkatesam, 16 M. 
440-3 M.L.J. 107. 

(y) Akthay v. Hari, 35 C. 721-12 C. 
W.N. 511. 

(z) 16 M. 440. 

(a) Polanl Ammal v. Muthuvenkata- 
ehala, 52 I.A. 83=48 M.L.J. 83=6 P.L. 
T. 133 21 L.W. 439 =1925 M.W.N. 330- 
27 Bom. L.R. 735 - 23 A.L.J. 746-29 C. 
W.N. 846-1925 P.C. 49-48 M. 254 P 
C. : H(ij Kizhore v. Modan Copal. 13 
Lah. 491=1932 Lah. 636. 


<u) Krlstvayya v. Guravayya, 70 I.C 
146 = 14 L.W 668=41 M.L.J. 503=1921 
M.W.N. 742=1921 M. 443. 

(B) Narazimha v. Venkata. 33 M. 165 
3 I.C. 741=19 M.L.J. 719 ; Kriftraya ▼. 
Venkataramiah. 19 M.L.J. 723; Abhai 
Chum V. Mangal, 19 C. 634 ; See contra 
In Ramaatoami v. Venkatesam, 16 M. 440 
where the right of a son of a reunited 
half-brother to succeed by survivorship to 
the share of his reunited unde was 
negatived as against Uie claim of the 
divided full brothers of the unde. 
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have become divided at some material time.^**^ But when it is ad- 
mitted or proved that a partition has already taken place, the pre- 
sumption is that it has been a complete partition in respect of all 
the family properties, and it lies upon the person alleging that 
a family property in the exclusive possession of a particular mem- 
ber subsequent to partition is liable to be partitioned, to make good 
his allegation. <**1 In a suit for partition the burden of proving that 
any particular item of property is joint primarily rests upon the 
plaintiff, though the circumstances of any particular case may 
easily cause this onus to be discharged. But if an estate is 
admitted to bo ancestral, and the family undivided, the burden of 
proving the plea that the estate is impartible is upon the person 
setting it up. A separation from conunensality, though an 
element properly to be considered on the question whether there 
has been a separation, does not, as a necessary consequence, 
effect a division of the joint status, since such separation in mess 
and worship may be due to various causes unconnected with sever- 
ance in interest, as, for instance, for the convenience of the 
parties. Even a mere division of the income for the convenience 
of the different members does not amount to a partition, A 
definition of shares in revenue and village papers, unless it was 
proved that such definition was effected with a view to a then parti- 
tion, affords by itself, but a verv slight indication of an actual 
separation. But whore parties have been in possession of, and 
exercising rights of ownership over, separate blocks of land for a 


Ih) Mr. Bhagwani v Mohan Singh, 22 
L.W. 211.-23 A.L.J. 589--49 M.L.J. 55 
-1925 M.W.N. 421.=29 C.W.N. 1037- 
1925 P.C. 132; Nagethar Bakah ?. 
Caneaha, 47 I.A. .■i7-S8 l.C. 306=42 A. 
368-18 A.L.J. 532 =22 Bom. L.R. 596=- 
38 M L.J. 521=13 L.W. 622=1920 P.C. 
46 ; Deo Naram v. Agyan Ram. 1927 P. 
C. 52 = 1927 M.W.N. 96=31 C.W.N. 533 
=53 M L J. 658=101 l.C. 249. P.C. 

(c) Pumima v. Hand Lai, 11 P. 50=12 
Pat. L.T. 582=1932 P. 105 ; Maniekam T. 
Komalam. 45 L.W. 114= (1937) 1 M.L.J. 
95-1937 M.W.N. 255=1937 M. 3.35 

id) Kumarappa v. Adaikkdlam. .55 M. 
483 -35 L W. 35 -1931 M.W.N. 1323= 
1932 M. 207 . 62 M.L..T 141 ; Rudragouda 

V. Baaangonda, 19.38 B. 250. 

(e) Annamaltti v. Subramaniam, 29 L. 

W. 91=1929 P.C. 1=1928 M.W.N. 39= 
1929 A.L.J. 9=31 Bom. L.R. 280=33 C. 
W.N. 435=56 M.L.J. 435=10 P.L.T. 
283. 

(J) Durria V. Davi, 1 I.A. 1 (P.C.). 
<g) Ganeah Dutt v. Jetoaeh, 31 I.A. 10 
=31 C. 262=14 M.L.J. 8=8 C.W.N. 146 
=6 Bom. L.R. 1 ; Pumima v. Nand Lai, 
11 P. 50-12 Pat. L.T. 582=1932 P. 105; 


Lingangouda v. Sangangouda, 35 Bom. 
LR. 779=1933 B. 386. 

(h) Suraj Narain V. Iqbal Karain, 40 
I A. 40=18 I.C. 30=35 A. 80=15 Bom. 
L.R. 456= 17 C.W.N. 333=11 A.L.J. 
172. 1913 M.W.N. 183=24 M.L.J. 345; 
Saddha Singh v. Mangai, 10 Oudh. W.N. 
58-1933 O. 166. 

(t) Venkatapathi v. Venkatanaraalmha, 
63 I.A. 397=1936 A.L-I. 1039=38 Bom. L. 
R 1238=41 C.W.N. 7=71 M.L.J. 558= 
44 L.W. 408=1936 P.C. 264. 

(J) Sonatun v. Juggutaoondree, 8 M.I. 
A. 66 ; Babaji v. Kaahibai. 4 B. 151. 

(fc) Nageshar Bakah v. Ganeaha, 42 A. 
368 -47 I.A. 57=18 A.L.J. 532=22 Bom. 

L. R. 596=38 M.L.J. 521.= 13 L.W. 622 
= 1920 P.C 46 ; Mt. Bhagwani v. Mohan 
Singh. 88 l.C. 385=22 L.W. 211=28 A.L. 
J. 589=49 M.L.J. 55=1925 M.W.N. 421 
-29 C.W.N. 1037=1925 P.C. 132; Not 
Ram Singh, v. Mt. Turta, 25 M.LJ. 489 

1913 M.W.N. 658=15 Bom. L.R. 803=11 
A.L.J. 861=17 C.W.N. 1085=20 l.C. 987 
(P.C.) ; Jag Praaad v. Mt. Singari, 49 

M. L.J. 102=23 A.L.J. 97=27 Bom. L.B. 
760=29 C.W.N. 941=1025 P.C. 93 (2) ; 
Mt. Anurago v. Darahan, 47 L.W. 225. 
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considerable time, the Court may well presume that these lands 
have already been divided and rights of parlies defined in regard 
to them in such a manner as to preclude their being re-parti- 
tioned. What may amount to a separation or what conduct on 
the part of some of the members may lead to a fhsruption of the 
joint undivided family depends on the facts and ^iicum.stances of 
each case. A definite and unambiguous declaration, indication or 
manifestation by one member of his fixed intention to separate 
himself and to enjoy his share in severalty amounts to repara- 
tion, and this intention to separate may be evinced different 
ways, either by explicit declarations or by conduct. Tiie legal 
construction and effect of a deed effecting separation cannot bo 
controlled or altered by the subsociuent conduct of the parties 
In cases in which the intention is to be inferred from conduct, the 
conclusion whether it was unequivocal and explicit must he based 
only on the inference of intention <lerivable from the acts and 
declarations of the member who is said to have separa- 
ted.'**' Where the i.s.suc* of separation has to be decid- 
ed upon documents tendered in evidence, it is not enough 
to consider whether each of those documents is suflicient 
to I'chut the pi’ima facie presumption of jointness, hut 
vchat is nece.ssary is to take into account the cumulative or the 
converging effect of all the documents so tendered. '•*’ The mere 
fact that the different members of a family have small trans- 
actions of their own does not necessarily estab’ish a division in 


tn Mvkhram v Chandradepp. 193fi P 
68; Yellappit. v, Tipniina. 1929 PC. 8 .W 
B 213 .SO lA 1.3 33 C W.N 2.38 56 
M L.J 287 29 L.W 2.31 1929 A I. .1. 
4 31 Bom. LR. 249 

(ml Siiriij IVarain v Iqbal ATarain. 35 
A. 80 40 I A 40 -15 Bom L R. 456- 
17 C W.N. .133-11 A Ij J. 172-191.3 M. 
W.N 18.3-24 M L J. 315 18 I.C 30 
(PC.) ; Girja Baf v. Sadanhir, 4.3 C 1031 
4.3 I A. 151 14 A.LJ. 822-18 Bom LR. 
621 20 C.WN. 1085 -31 ML.T 155 4 L.W. 

114- --(1916) 2 M.W.N. 65--1916 P.C. 104: 
Sped Kaaim v. Joraiear, SO C. 84- 49 I .A. 
3.58- 16 L.W 223- 1.3 M.L.J 676 25 
Bom. L.R. 1- 21 A L.J. 57-27 C.W N. 
179 -1922 P.C. 353: Gundaypa v. Sfiri- 
viuas. .38 Bom. L.R 1095 1937 B 51. 
(n) Dattalrapa v. PrabhaJear. 39 Bom 

L. R. 94--1937 B. 202; Coneah v. Jewach, 
31 C. 262=31 I. A. 10-6 Bom. L.R. 1 14 

M. L.J. 8=8 C.W.N. 146: Doorga Persad 
V. Kundan, 13 Beng. L.R. 235-1 LA. 55 ; 
Adi Dpo V. Dvkharam, 5 A. 532 ; Ram 
Pershad v. tAikhpati, .30 C. 231-5 Bom. 
L.R. 103-7 C.W.N. 162- 30 I. A. 1; 


Murari v Mvkiind. 15 B 201 ; Ram Lai 
V Opbi Dal. 10 A 490 

(o) Balm V Offleial Assignee. 61 I.A. 
257 .57 M. 031-67 M L J 167 1934 A 
I, J 600 36 Bom LB 858 :18 C.WN 

1018 1931 M W N 717 10 L W. 80- 

19.34 P C 138. Balkishen v Ram Narain, 
30 C 738 30 I A i:i9 -5 Bom. L.R. 461 

7 C AV N. 578 : Venkatapathi v Vpnka- 
tanaraslmha. 6.3 I A 397-- 19.36 A.LJ 

1019 -38 Bom L R 1238 41 C.W.N. 7 

-71 M L.J 558 41 L W. 408—1936 P. 
C 261 ; Alanfclcam v. Kr.’malnm, 45 M. 
I.W 114-19.37 M.W N. 255 -(19.37) 1 

M L J. 95 1937 M. .3.35 ; Hira Singh v. 

Msl Manglan, 9 L. 3 I 1 . 334—1928 L 122. 

(}>) Girja Bai v. Sadashiv, 43 C. 1031 
(P.C » - 4.3 I A. 151-14 A.L.J. 822-18 
Bom. L R 621-20 C.W.N. 1085 --31 M. 
L.J. 455 4 L W 114- (1916) 2 M.W.N. 
6.5-1916 P.C 101. 

(q) Parhati v Nnunihttl Singh, 36 I.A. 
71 3 I.C 19S-6 A. L.J. 597=11 Bom. 
LR. 87B---13 C.WN 983=19 M.L J. 517 
31 A. 412 (PC). 



394 


HINDU LAW 


[CHAP. X. 


status as between them, t') But where there are deeds of partition 
duly executed and registered, the onus of proving that such deeds 
do not evidence a real and bona fide transaction between the parties 
thereto but a mere pretence or that they were intended to be 
operative only in a particular event or contingency lies on the party 
who asserts to that effect. 


Though an unilateral declaration of intention to become divid- 
ed, if definite or unambiguous, is sufficient to effect severance, yet 
to have that effect, the intention must be communicated to the other 
coparceners. Once the intention to become divided is com- 
municated to the other coparceners, as for instance, by posting a 
letter embodying the intention, the severance in interest is effected 
from the time the letter is posted and does not remain in a state 
of suspended animation till the communication reaches the 
addressee; to hold that in such a case the severance takes effect 
only from the time when the addressee receives the communica' 
tion would lead to uncertainty and confusion regarding the date of 
severance where there are several coparceners residing in differ- 
ent loc ilities. as in such a case there can obvLou.sly be no .simul- 
taneity in the receipt of the communication by all the other 
coparceners. Withdrawal of notice to become separated, or 
withdrawal of a suit for partition, millifios the effect of such notice 
or institution of a suit to become divided. Actual division of 
the property is not nece.ssary for a severance in status, nor is such 
division merely for convenient enjoyment by the various members 
without the necessary intention to become divided sufficient to 
effect a severance in interest. Writing -is not necessary to effect 
a .severance in status. When a partition is under a deed, which 
owing to its want of registration, is inadmissible in evidence under 
the Registration Act to prove the division of the property, the 
deed can yet be used to prove a divi.sion in .status, since the same 
is dissociated from and does not necesssarily imply a division of 
property. But where a registered partition deed has divided the 
property into specific plots, an unregistered document following «t 
cannot be used to prove cither a reunion of the property, or a 
reunion of status, because in such a case the reunion of status 
neces.sarily involves the reunion of the property. But even then 


fr) Deo Nfiraiv, v. Agyan Ram. 192T 
P.C. 52-53 MLJ 6.'!8^1927 M.W.N. 96- 
31 C.W.N. 533: Roi Ktohore v. MaOan 
Gopal, 13 I,. 491-1932 h. 638 33 P.I..R. 
329 fc.nse of separate businesses). 

(s) Sham Chand v. Protap Chandra, 25 
C 78-24 I.A. 186—1 C.W.N. 594 : Sree- 
mufty Sookheemonee v. Mohevdro, 13 
W.R 14--4 BX.R. 16 (P.C.). 

(t) Kamepalli Ayilamma v. Venkata- 
sveamy, 8 L,.W. 24r-1918 M.W.N. 136:=33 
M-LJ. 71B-_43 I.C. 130; Saratwatamma 


V. Paddtiyya, 46 M. 349 -18 L.W. 418=44 
Bf.L.J 45-1923 M. 297-71 I.C. 274 ; Indoji 
V. Hama Charlu. 10 X.W. 498=54 I.C. 146 ; 
Sec contra In RachhpaU v. Chandeasardi, 
78 I.C. 256=1924 O. 252. 

(ul Narayana v. Punuhothama, (1938) 
1 M.I..J. 45=47 L.W. 104. 

(v) See Ss. 332 and 334. 

(m) Reieun Pertad v. Hadha, 4 
137 ; Ganeah Dntt v. Jewnch, 31 C. 262= 
31 I.A. 10=8 Bom. LJt. 1=14 M.X.J. 8= 
8 C.W.N. 148. 
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it could be shown 6y the conduct of the parties that subsequent to 
the date of the registered partition deed, the parties continued to 
be joint or reunited and no document is necessary to prove the 
reunion. 

370. Partition under the Da^abhaga. — As !• heady been 
seen (Sec S. 325), the incidents of a Dayabhaga joint family are 
fundamentally different from those that attach *0 a joint family 
under the Mitakshara. The father in the Dayabhaga joint family 
is the absolute owner of the ancestral estate, and so long as he is 
alive, his son cannot claim any pai'lition as against hi n. The 
coparcenary under the Dayabhaga arises only on the father’s death, 
when his sons take the estate as separate owners of defined shares, 
though the property is not actually divided by metes and bounds. 
Hence a partition in a Dayabhaga joint family can only mean an 
allotment among the members of specific portions of the joint pro- 
perty in distinct lots. Besides, a Dayabhaga coparcenary may 
consist of both males and females, the latter being the heirs, like 
the daughters or wives, of deceased male coparceners, and, as such 
heirs, they can insist on a partition as against the other coparcen- 
ers. There can be no such thing as u share allottable to the 
father’s wife, as there can be no partition during the father’s life- 
time. But she is entitled, after her husband’s death, to a share 
in a partition between her sons, and if she has already succeeded 
as heir to one of her deceased sons, she is entitled to receive her 
share also in addition. Neither a mother who has an only son 
nor a sonless step-mother, is entitled to claim a share on parti- 
tion. Besides, neither of them, unless she happens to be a 
coparcener by virtue of her having succeeded to the share of a 
deceased male coparcener, is untitled to call for a partition. The 
share which is allottable to a mother or grandmother on partition 
in her own right and not as heir of a deceased coparcener is only 
in lieu of maintenance, and any Stridhana which she has already 
received from her husband or father-in-law is deductible in com- 
puting it. The share of a grandmother is equal to that of a 
grandson except that she gets a share eqtial to that of a son when 
her son is also a party to the partition. Separation of one mem- 
ber under the Dayabhaga School does not constitute a separation 
of all the members. 

(x) Mahalakahmamma v. Suryanara- (b) Shashi Bhitsan v. Harl Narain, 48 
yarn, 51 M. 977=55 M.L.J. 733=28 L.W. C. 1059 1921 C. 202=25 C.W.N. 990. 
919=1028 M. 1113. (c) Joaevdra v. Fulktimarl, 27 C. 77= 

(W) Durga v. Chbitamani, 31 C. 2M= 4 C W.N. 254 ; Ktshore v. Moni Mohun, 

8 C.W.N. 11 ; JanoM v. Moffium, 9 C. 12 C. 165. 

580. (dl Puma Chandra v. Sarojini, 31 C. 

(*) Poorendra Hath v. Itemangini, 36 1065 8 C.W.N. 763. 

C. 75=1 I.C. 523- 12 C.W.N. 1002. (e) Gourhari v. Shyanui Svndart, 38 

(o) Hemancrlni v. Kedamath, 16 I.A. 115 C.W.N. 977=1934 C 824. 

-16 C. 758 (P.C.). 
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371. Gifts and Wills defined.— Gift is the transfer of certain 
existing properly made voluntarily and without consideration, by 
ono person called the donor, to another called the donee and ac- 
cepted by or on behalf of the donee. (See S. 122 of the Transfer 
of Property Act). Will means the legal deelaration of the inten- 
tion of a testator with respect to his property which he desires to 
be carried into elTcct after his death (See S. 2 (h) of the Succession 
Act). A gift takes effect immediately, while a will only after the 
testator’s death; the former confers a present interest in respect of 
existing properties while the interest conferred by the latter is 
deferred and may relate to future property; the one, when com- 
pleted, is irrevocable, the other is ambulatory in its nature and 
revocable at any time before the testator’s death. Owing to the 
absence in India of any uniform and accurate system of convey- 
ancing and to the fact that written instruments are as a rule most 
inartistically drawn up, frequently by persons not possessed of 
legal knowledge, it is often difficult to ascertain with certainty 
whether a document was intended to operate as a gift or a will. 
The description of a document as a gift or will in such cases does 
not afford a certain lest to find out whether it is testamentary or 
non-testamentary . < ** > 


History of wills . — ^The ancient Hindu treatises make no men- 
tion of wills and it can be safely said that the idea of testamentary 
disposition was unknown among the primitive Hindus, since there 
is not a single word in any of the native languages which is its 
synon 5 nn. But the idea inculcated by the Brahmins of the 
tribulations to be undergone in the other world for the sins com- 
mitted in tins operated as one of the chief motives for making gifts 
to secure the necessary salvation especially when a Hindu was fast 
approaching the door of death. It is not improbable that the 
Brahmins who stood to gain by such notions, left no stone un- 
turned to encourage gifts, though to be effective only after the 
donor’s lifetime. As Sir Thomas Strange remarks, originally the 
chief object which first prevailed in making wills was to expiate, 
for the sins committed, by making pious disposition through wills, 
and “the proportion is commonly in the ratio of the inequity with 


(a) Muhammad Abdul Chanl v. Fakhr 
Jahnn, 44 A. 301 49 I.A. 195:=43 M.LJ. 
4S3 24 Boin. L.R. 1268 = 27 C.W.N. 53= 
20 ALJ. 994-1922 P.C. 281 

(bi V. BeTiari, 44 M. 733-48 

lA. 4K2_26 rw.N. 374-24 Bom. L.R. 600 


-41 M.L.J. 648r-14 L.W. 398=1921 M.W.N. 
713 -1922 P.C. 162 (2) ; Krishna Kao v. 
Sundara. 54 M. 440=58 I.A. 148=1931 P.C. 
109. 

(c) Kaaalutchmee v. Copoo, 6 M.I.A. 
.309. 
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which the property has been acquired, or of the sensuality and cor- 
ruption to which it has been devoted <**> As in the Roman Law 
in which the testamentary power is a development of the law of 
gifts infer vivos, so also the introduction of gifts bj will into 
general use has followed in India, as in other countries, the convey- 
ance of property inter vivos. Whatever doubts might have once 
been entertained as to the existence of the testamentary power, 
those doubts have been dispelled by a course of practice in itself 
enough, if necessary, to establish an approved usage, and by a 
series of judicial decisions recognizing the validity of gifts by will 
as part and parcel of the general law of the Hindus. The law 
of will has grown up, so to speak, naturally from a law which 
furnishes no analogy but that of gifts, and it is the duty of a tribu- 
nal dealing with a case new in the instance to be governed bj' the 
established principles and the analogies which have heretofore 
prevailed in like cases. 

FORM OF GIFT AND WILL. 

372. Form of Gift. — For the purpose of making a gift of im- 
movable property, the transfer must be effected by a registered 
instrument signed by, or on behalf of the donor, and attested by at 
least two witnesses. For the purpose of making a gift of movable 
property the transfer may be effected cither by a registered instru- 
ment signed as aforesaid or by delivery (Sec S. 123 of the Transfer 
of Property Act) . These are the conditions in cases of Hindu gifts 
governed by the Transfer of Property Act, though under the Hindu 
Law no writing would be necessary for the same.'"'’ 

373. Form of Will. — All Hindu wills and codicils executed be- 
fore the 1st day of September 1870 might be oral or in writing and 
if in writing did not require registration or attestation. But all 
Hindu wills and codicils made after 1st September 1870 within or 
relating to immovable property situate within the Province of 
Bengal or within the local limits of the Ordinary Original Civil 
Jurisdiction of the High Courts of Judicature at Madras and Bombay 
and all other Hindu wills or codicils executed on or after the 1st of 
January 1927 must be in writing and attested by at least two wit- 
nesses (See the Indian Succession (Amendment) Act 1926 and 
Ss. 57 and 63 of the Succession Act, 1925). Apart from those 
provisions, a Hindu will need not be in any prescribed form provid- 


(d) 2 Str. H.L. 453. W.R. 359 P.C. ; Baboo v. Rajender, 12 

(e) Baboo Beer Pertab v. Rajender, 12 M.IA. 1- 

M.I.A. 1 ; Nagaluiehmee v. Gopoo, « (g) Balaratn v. AfijM, 9 Bom. H.C.R. 

M.I.A. 309. 121. 

(/) Tagore v. Tagore, Sup. I.A. 47—18 



398 


HINDU LAW 


[CHAP. XI. 


ed it contains the testamentary wishes of the executant<'‘> and 
documents like petitions addressed to officials/'*> a matrimonial 
arrangement deed<'> or an assignment deed/j> have been held to 
satisfy the description of wills on the ground that they embodied the 
testamentary dispositions of the executant. 

a74. Gilt when coiuplclc.— Though writing is not necessary, 
delivery of possession to the donee is essential for a valid gilt 
under the Hindu Law,'''^ though such delivery may in particular 
cases be only constructive, The reason for delivery ol possession 
being made necessary is to prevent against gift being subsequenty 
resumed/') and if tlie donor has done all tliat he can to complete 
the gilt and is not able to deliver possession of the proi^erty owmg 
to the property being held by another adversely to tlie donor, the 
gift is complete and the person in possession cannot be heal'd to say 
that the gilt is invalid on the ground that it is not followed by deh- 
very of possession. In other words, under Hindu Haw, a gilt of 
property, whether movable or mimovable, may operate, where no 
question of resumption arises, to give to the donee a right to obtam 
po.ssession, and it is not invalid by reason of its not being imme- 
diately followed by possession.*') When the donee is a minor and 
is living with the donor, actual delivery of possession ouglit nut to 
be insisted on lor upholding the gift, if it is established that there 
was a bona fide intention to pass title and that from the date of the 
transfer the property has been held by the donor in trust for the 
donee."”) Thus such change of possession as the nature of the case 
admits of, will be suiiicicnt to satisfy the’ requirement fur a valid 
gift under the Hindu Law.^”) But in cases governed by the 
Transfer of Property Act the necessity for delivery of possession 
has been taken away by S. 123 of the Act, and what is necessary 
for the completion ol a gift under the Act is only a compliance with 
its provisions. <®) 


(h) Mahomed Shnnuool v. Shevjuk- 
mm, 2 l.A. 7 ; Balbhaddar v. Sheo Nartun, 
26 r.A. 194 -27 C. 344 .4 C.W.N. 203 
(P.C.). 

(i) Din Tarim v. KrUhna, 36 C. 149-= 
1 I.C. 791-13 C.W.N. 291. 

(j) Ishri V. finldeo, 10 C. 792^11 lA. 
135 (P.C.). 

(fe) Ramanirtha v. Copala, 19 M. 433 
-6 M.L.J. 207 ; Abaji v. Mufcta, IS B. 668 ; 
Lakshimonl v. Nittvananda. 20 C. 464; 
VenkatacheUa v. Thathammal, 4 M.H. 
C.R. 460 ; Bhagvaan v. Gian Chand, 1936 
L. 49 . 38 P.L.R. 376: Chandnbhaga v. 
Anandrav, 1938 N. 142. 


Kalidaa v. Kanhaya TmI, II l.A. 218 
- II C. 121 ; Joitaram v. Ramakrishrut, 
27 B. 31. 

(m) Vaiji Dayabhai v. Virji, 1931 Sind 
J86 ; Sanaan v. Manga, 119 I.C. 271-— 1929 
L. 145. 

in) Anwari v. Nbeam-vd-din, 21 A. 165 ; 
Bai Kiwhal v. Laluhma, 7 B. 452. 

(o) Dharmodag v. Nittarini, 14 C. 446 : 
Rambal v. Mani 23 B. 234 ; Debt Sanm 
V. Nmdalttl. 1929 P. 591 ; Xalyana- 
oundaram v. Karuppa, 50 M. 193=54 I.A. 
89=1927 P.C. 42 ; l4ilu v. Gur. 45 A. 115= 
1922 A. 467 ; Atmaram v. Vaman, 46 B. 
388=1925 B. 210. 
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375. Capacity to make a gift or will. — Every person, whether 
male or female, if of sound mind'*’’ and not a minor, (4) can dispose 
of his absolute property by way of gift or will. Although there is 
no mention in the ancient Hindu treatises of testamentary disposi- 
tions, yet, modern authorities have determined that a Hindu has 
testamentary power, which may be exercised at .east within the 
limits prescribed by the law to alienations by gift inter vivos.*" 

376. Minor’s Will.— A person who has not attained majority 
under the Majority Act cannot make a valid will.'^J 

377. Coparcener’s gift or will. — ^No coparcener under the 
Mitakshara can, except with the consent «*f the other coparceners, 
dispose of his undivided interest in the Joint family property either 
by way of gift or by will.'*) His interest in the joint property 
ceases at his death and the title of hi.s co-sharer.s by survivorship 
which vests in them at the moment of his death leaves nothing 
upon which the will can opcrate.<'“ But this rule does not apply 
to the separate p’’operty of the coparcener or to his ancestral pro- 
perty when ho happens to be the sole surviving coparcener or a 
coparcener under the Dayabhaga. But where a coparcener wills 
away his undivided interest to a stranger, and his separate property 
to the surviving coparceners, then if the surviving coparceners elect 
to take the self-acquired properties, they cannot object to the vali- 
dity of the will in favour of the stranger of the undi’Mded interest. 

So also in the case of a will of family property made by all the 
coparceners, its validity will be upbidd on the ground that when 
they so join together, they constitute one absolute owner of the pro- 
perty and as such they are in a position to make a will.^*' The same 
consideration applies even in the case of a bequest of coparcenary 
property by only one of the coparceners when he has obtained the 


(p) AU Miji V. Ugtr. 1938 C. 157-42 
C.W.N. 14. 

(<I> KrUhnamachariar v. Kri«hnaina- 
chflTiar, 38 M. 166 .1913 MW.N. 355 -24 
517-19 I.C. 452 ; ffardwarf v. 
Gomt, 33 A. 525-9 I.C. 1017-8 
385; Bal Giilab v. Thakorelal, 36 B. 622 
-14 Bom. L-H. 748-17 I.C. 86. 

(r) Baboo Beer Pertab v. Rojender, 12 
M.T.A. 38. 

(*) Kriahnamachariar v. .Kriahnama- 
chartar, 38 M. 166-1913 M.W.N. 355=24 
517=19 I.C. 452 ; Hardwori v. 
Coml. 33 A. 525=9 I.C. 1017-8 A.L.J. 385 ; 
Vijaparatnam v. Sudaraana, 52 I.A. 305= 
1925 F.C. 196=48 M. 614=23 A.L.J. 799=- 
49 M.L.J. 247=1925 M.W.N. 522=27 Bom. 
L.R. 1082=22 L.W. 435=30 C.W.N. 193 
P.C. ; Bai GtOab v. Thakorelal, 36 B. 622 
=14 Bom. LA. 748=17 I.C. 86. 


(O Bobu Sinnh v. Hlf. Lai Kuer. 1933 
A. R30-1933 A.L.J. 1547 ; Sec S. 272. 
This rule, however, does not apply where 
the testator has already become divided In 
status from his coparceners. 

(id Lakahman v Ramehandra, 5 B. 48 
=7 I.A. 181 ; Villa V. Yamenantna, 8 
M H.C.R. 6 ; Lakahmt Chand v. Anandi, 
48 A. 313-53 I.A. 123=1926 P.C. 54=24 
AL.J. 609-28 Bom. L.R. 910-51 M.L.J. 
52- 1926 M.WN. 529 -31 C.W.N 101. 

(e) Alamu Sah v Kundan Sail, 1933 
A. 916^1933 A.L.J. 1366; Baaanta Kumar 
V. Ram Sfliiirnr. 59 C. 859 ^55 CL.J. 203 
-1932 C. 600. 

( 10 ) Kishan v. Narinjan, 10 L. 389 - 
1928 L. 967. 

(jc) Lakahmi Chand v. Anandi, 45 A. 
245 -1923 A. 109=21 A.L.J. 73. 
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consent of the other coparceners for the sarnc.^*' The powers of a 
coparcener are the same even in the case of a gift.<^> Sec S. 272. 

378. Father’s gift. — ^Though a father of an undivided Mitak- 
shara family has full power of disposition over his self-acquired 
property, he has no such power in respect of the joint family 
property. But he can make, within reasonable limits, gifts of 
immovable or movable property of the joint family for pious 
purposes f*** or to a daughter but not to a daughter's daughter 
or daughter’s sonf*** or to a stranger, or even to his wife or 
mother except as a rea.sonable provision for her maintenance 
(See also S. 302). In other respects, so far as his right to make 
a gift or will is concerned, he is in the same position as an ordinary 
coparcener. But a father of a Dayabhaga family has absolute 
powers of disposal either by will or by gift in respect of both his 
self-acquired and ancestral property, he being the absolute owner 
of such property. 

379. Subject matter of disposition.— The property over which 
a person has an absolute disposing power can bo the subject matter 
of a gift or a devise by him. Thus the separate property of every 
person, whether he be a divided or undivided member of a joint 
Hindu family, the coparcenary property under the Dayabhaga, the 
ancestral property in the hands of a Dayabhaga father and of the 
.sole surviving coparcener under the Mitakshara, and an imparti- 
ble estate in the absence of a custom or statute prohibiting aliena- 
tion, can be validly disposed of by gift or devise by their respective 
owners. In addition to these, powers of disposition by gift or will 


fi;) Patrachariar V Srlnivnua, 10 til. 1122 
-S L.W. 544 40 I.C. 118.-32 MLJ. 364- 
1917 M.W.N 355 But sec SMbharaTnl 
Ramamma. 43 M 824.-. 12 L.W 249.-59 
I C 681-. 1920 M W.N. 529 

(z) Rnrikakant v Na:ma. 45 C 733-16 
ALJ !a7r.2a Bom. l.B 724 r 22 CWN. 
649 .35 ML.T. 99.1918 M.W N. .386-1917 
PC. 128; iMkxhmnn v. Ramchandra, 5 B. 
48-7 lA. 181 Ht 19.1 ; Parralibai v. 
Bhaffwant. 39 B .393 i31 IC. 280-17 Bom. 
I..R. 646. 

(a) Balunnt v. Kishori, 20 A. 267-25 
I.A. 54- 2 C.W.N 273 

(bl Sri Thakurji v. JVande, 43 A. 560 
1921 A. 33.3 ; Ramalinoa v. Siva- 
ehidamban, 42 M. 440-36 ML.J. 575- 
1919 M.W.N. 426.-9 L.W. 224-49 I.C. 742 ; 
Mitak.. 1-1.28; Raghuruith v. Gobind, 
ft A. 76. 

(c) Ramalinoa v. Naravana, 45 M- 469 
-49 I.A. 168-1922 M.W.N. 399-26 C.W.N. 
929 -43 M.L.J. 428-20 A.LJ. 839-24 Bom. 
L.R ]209::::16 L.W. 639=::1922 P.C. 201 ; 
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Syndararamavi/(i v Sitamma, 35 M 
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Rama.’HiMi v. Veu.miliiKnmi, 22 M. 113-- 8 
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Chnranum v Gn-pi, 37 C f Sec contra in 
Jinnappa v Chiinrnnwi. 59 B 459 1935 B 
.324. 

(4) Silawakalakshivninma v. Kotayya, 
44 M.L.W. 289 71 M.L.J. 259-1936 M. 
825. 

(e) Sridliora v. Srinivosa. 39 M.L.W. 88 
-1933 M.W.N. 1288-1934 M. 81. 

(fl Baba v. rimina, 7 M. 357 iF.B.); 
Ganipt V. Pirlhi, 2 A. 635 ; Riosat v. IqbaJ. 
16 Lah. 6.39-1935 Lah. 827. 

(*f) Subba Rao v. Ademma, 20 L.W. 440 
-83 I.C. 72- 47 M.L-J. 465-1924 M.W.N. 
680^1925 Mad. 60 ; Subbarami v. Ram- 
amma, 43 M. 824-.1920 M.W.N. 529=12 
L.W. 249-59 I.C. 681. 
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by female holders of property are recognised by the law for which 
see Ss. 486 and 538. Only that property can be bequeathed which 
can be the subject of a gift. “ The analogous law in this respect is 
to be found in that applicable 1o gifts, and even if wills were not 
universally to be regarded in all resipecLs as gifts to take effect upon 
death, they are generally so to be regarded as to property which 
they can transfer and the persons to whom it can be transferred 
Both the subjects and objects of the bequest should be ascertaina- 
ble : otherwise it cannot be given effect 

TO WHOM PROPERTY CAN BE GIFTED OR BEQUEATHED 

380. Persons qualified to fake.- -A bequest can be made to any 
penson, though he be a minor, an idiot or one incapable of inherit- 
ing by reason of .some personal disability. But under the Hindu 
Law the donee must bo in existence either in fact or in contem- 
plation of law at the time the gift or bequest takes effect. 
(See S. 383) . 

381. Persona dcsignata. — When a bequest is made to a parti- 
cular person describing him as an aurasa or adopted .son, the bequest 
to him will take effect oven though he is found not to satisfy the 
description, if it could ho said from the consideration of the langu- 
age employed in the instrument and of the surrounding circum- 
stances, that his being the aurasa or the adopted son was not the 
reason or the motive for making the bequest and that it was the in- 
tention of the donor that the donee should take the property even 
though he failed to satisfy the description given. The 
distinction between what is description only and what is 
the reason or the motive of the gift, may often be very fine, 
and whether the testator intended the donee to take as personal 
designata or not is in any particular instance to be gathered from 
all the circumstances of the ca.so.<*' If a testator m.akes a gift to 
his “wife A. B” believing the person named to he his lawful wife, 
and he has not been imposed upon by her and falsely led to be- 
lieve that he could lawfully marry her, and it afterwards appears 

MU.J. Slip. 1-1 Bom LR. 277 fP.C.); 
Bat Dhondtihai v Lfij-mniirno, 47 B 65— 
1922 B. 352 24 Bom. L.R. 794 ; Hari v. 
Radha. .17 B. llfi-14 Rom. I,R. 1129-17 
I.C. 834 ; Lnli v. Mnrlidhar, 28 A. 488—33 
I A. 97- 8 Bom. L.R. 402-3 ALJ. 415i- 
10 C-W.N. 730 P C. : Suhharayar v Sub- 
bammal. 24 M. 214-27 I.C. 1G2 4 C.WN. 
805-2 Bom. L.R 982 {P.C.'); Fanindra v 
R«j«M’nr. 12 I A 72 11 C. 46.1 : AH 
Bahadur v Ifn/r,'. 9 Luck. 530-1934 
Oiidh 137. 
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fl> Tagore v. Tagore, 9 Bcnf; LR 377 
(P.C.1-I.A. Supp. 47. 

(J) Moricc V. Bfsliop of Durham. 9 Ves. 
399 ; 10 Ves. ,122, followed in Ranchordas 
V. Pnruntibni. 23 B. 725-26 I. A. 71 -1 
Bom. L.R. 607 - 3 C.W.N 621 P.C. 

(le) Kooldebnaratn v. Mt. Wooma, 1863 
Marsh. 357. But a murderer of the testa- 
tor cannot claim any benefit under the 
will ; Re. Houghton. (1915) 2 Ch. 173. 

(I) Venkata Surya v. Court of Wards, 
26 I.A. 83-22 M. 383-3 C.W.N. 415-9 
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that the marriage was not lawful, it may be that the legality of 
the marriage is not essential to the validity of the gift and the law- 
fulness or otherwise of the marriage does not make any difference 
in the testator’s intention. ("‘J 

382. Gift to two or more persons.— If an estate granted is 
limited to two or more jointly, some of them capable of taking, the 
others not, those who are capable shall take the whole. When 
they do take, they take as lenants-in-common and not as joint 
tenants.^**' The principle of joint tenancy is unknown to Hindu 
Law except in the case of the joint properly of an undivided Hindu 
family governed by the Mitakshara which under that law passes 
by survivorship.^**' Where a gift is made to persons who are mem- 
bers of a coparcenary the High Courts are not agreed on the ques- 
tion whether they take the property as Joint tenants or tenants-in- 
common. But the tojst laid down by the Madras High Court in a 
recent decision that in the absence of a contrary intention ex- 
pressed in the instrument of gift, they would take the property as 
tenants-in-common except in a case where the donees would have 
taken the properly as ancestral property in the absence of the dis- 
position seems to be an easy and .simple test 

383. Gift to a class and unborn persons.— S. 15 of the Transfer 
of Property Act, IV of 1882, as amended by Act XX of 1929 runs 
as follows. 

" //. on transfpr of projyerty, an interest therein is created for the benefit 
of a class of persons with regard to some of whom such interest fails by rea- 
son of any of the mles contained in Ss. 13 and 14, such interest fails in regard 
to those persons only and not in regard to the whole class.” 

Ss. 13 and 14 are as follows; — 

S. 73 “Where, on a transfer of property, an interest therein is created 
for the benefit of a person not in existence at the date of the transfer, subject 
to a prior interest created by the same transfer, the interest created for the 
benefit of such person .shall not take effect, tmiess it extends to the whole 
of the remaining interest of the transferor in the property.” 

S. 14:— “No transfer of property can operate to create an interest which 
is to take effect after the lifetime of one or more persons living at the date 
of such transfer, and the minority of some person who shall be in existence 
at the expiration of that period, and to wham, if he attains full age, the in- 
terest created is to belong." 


(m) Fanindra v. Rajeswar, 12 I.A. 72 
=n C. 4(a : Sec also S. 168 where this 
question Is fully discussed. 

(n) Wondl Singh v. Site Ram, 16 C. 67T 
--16 I.A. 44 (P.C.). 

(o) Jogeswar Rarain y. Ram Chandra, 
22 IJ^. 37-23 C. 670=6 M.W. 75 (PjC.). 


(p) Bahn Rani v. Rajendra, 8 Luck. 121 
=60 I. A. 95 -1933 P.C. 72=35 Bom. L.K. 
490=37 C.W.N. 464=64 M.L.J. 555=37 L.W. 
.796=1933 M.W.N. 286=1933 A.L.J. 445. 

In) Krishnaswami v. Avayambal, 1933 
Mad. 204. 
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Similar provisions regarding bequests are embodied in Ss. 113, 
114 and 115 of the Succession Act. 

The well-known doctrine of Hindu Law is that a gift lo persons 
unborn is absolutely void.^*'^ Difficulties however arose in the case 
of a gift to a class of persons of whom some were axid some not in 
existence at the date of the gift. In Rai Bishen Chaiul v. Asmaida 
Koer,i’‘i the Judicial Committee overruled the contention that the 
gift would not be valid even in respect of those donees wlio were in 
existence at the time of the gift.'" By the passing of Madras Act 1 
of 1914 and the India Acts XV of 191B and VIII of 1921 gifts or 
bequests to persons unborn are declared valid, provided they do 
not offend the rule of perpetuity as laid down in the provisions 
respectively of S. 14 of the Transfer of Property Art and S. 114 of 
the Indian Succession Act, 1925. 

Exceptions to the rule as to unborn sons . — Under the Hindu Law 
a person can take under a will though in lael he does not exist at 
the testator’s death, provided he is then in existence in contempla- 
tion of law.^"* Thus a person in the womb and a child adopted 
after the testator’s death come under this category. Similarly the 
future wives of the sons in whose favour a bequest is made also 
fall within the exception to the general rule,"' provided they were 
in existence at the testator’s death thougli they became the sons’ 
wives only later. 

384. Rule of perpetuities and exceptions thereto. — S. 14 of the 
Transfer of Property Act, already quoted in S 383, end S. 114 of 
the Succession Act enact the rule against perpetuity. This rule 
prevents the creation of any interest by way of gift or will which 
is to take effect after the lifetime of one or more persons living at 
the date of the gift or the testator's death and the minority of some 
person who shall be in existence at tlie expiration of that period, 
and to whom, if he attains full age, the thing gifted or bequeathed 

(r) Bliar/abafi v. Knlirbantn, 38 I.A. 54 mont v. Kndhn Prasad, 41 Cal. 1007=;18 
-UO I.C. 641 38 C. 168-15 C.W N. 393 CW.N. 873- 16 Bom. L.R. 787: -26 M.L.J. 
8 A.L.J. 4.33 -13 Bom L.R. 37.5 -21 MLJ. 6b3 1 L.W. 731-1914 M.W.N. 624=1914 
387. (19111 2 M.W.N. 295 (PC.) ; Tagore PC. 149=:41 I.A. 176: Gordltandas v. Bat 
V. Tagore, 9 Bong L.R. 377-.-I.A. Sup. 17. Bamcoover. 26 B. 449- 3 Bom. L.R. 857 ; 

(8) 6 A. S60--11 I.A. 164. Ranganadha v. Bliagirathi, 29 M. 412. 

(t) Bhagabati v. Kalieharan, 38 C. 468_- (u) Tagore v. Tagore. I.A. Sup. 47=9 

38 I.A. 54=15 C.W.N. 393=8 A.L.J. 433-- Bong. L.R. 377=18 W.R. 359 (P.C.). 

13 Bom. L.R. 375=21 M.L.J. 387=(1911) (t») Dines Chandra v. BiroJ Kamini. 15 

2 M.W.N. 295 ; Ram Lai v. Kanat, 12 C. C.W.N. 945=39 C. 87=11 I.C. 67. 

663 ; Madhavrao v. Raghunath, 52 B. 176 (io> 39 L.VT.. Short notes, p. 6 : See also 
_:1928 P.C. 33 -54 M.L.J. 245=30 Bom. Kuppiiswaml v. Jayalakshmi, 58 M. 15= 
L.R. 282=27 L.W. 400=26 A.L.J. 560.-32 67 M.L.J. 525-1934 M.W.N. 488=40 L.W. 

C.W.N. 925=55 I.A. 74 ; Radha Prasad v. 570=1934 M. 705 ; NofcshetromaU v. Braja, 
Ranimoni, 38 C. 188=8 I.C. 1061=15 12 Fat. 708. 

C.W.N. 113, same case on appeal Ran^ 
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is to belong. This rule applies to all transfers except those for 
religious and charitable purposes. 


385. Accumulations. — ^Accvunulation of income can be validly 
directed only for so long a time as the absolute vesting of the entire 
interest can be withheld or the corpus of the property rendered 
inalienable. In oilier words accumulations are permissible only 
for the period during which the course of the devolution of the 
property can be directed or controlled by the person directing the 
acc umula tio ns- ( * * 

S. 17 of the Transfer of Property Act runs as follows: — 

"17(1) Where the terms oj a transfer of property direct that the income 
arisinj/ from the property shall be accumulated either wholly or in part during 
a period longer than , — 

(a) the life of the transferor, or 

(b) a period of eighteen years from the date of the transfer, 

such direction shall, save as hereinafter provided, be void to the extent to 
which the period during which the accumulation is directed exceeds the longer 
of the aforesaid periods, and at the end of such last-mentioned peiiod the 
property and the incoiiie thereof shall be disposed of as if the period during 
whicli the accumulation has been directed to be made had elapsed. 

(2) This section shall not affect any direclion for accumulation for the 
purpose of — 

(i) the payment of the debts of the transferor or any other person 
taking any interest under the transfer, or 

(it) the provision of portions for children or remoter issue of the 
transferor or of any other person taking any interest under the transfer, or 
(iii) the preservation or maiiUenance of the property transferred; and 
such direction may be made accordingly." 

S. 117 of the succession Act also contains similar provisions: 

"117(1) Where the terms of a will direct that the income arising from 
any property shall be accinnalated either wholly or tu part during any period 
longer than a period of eighteen years from the death of the testator, such 
direction shall, save as hereinafter piovided, be void to the extent tu which 
the period during which the accumulation is directed exceeds the aforesaid 
period, and lU the end of such period of eighteen years the property ond the 
income thereof shall be disposed of as if the periml during which the accu- 
mulation has been directed to be made had elapsed. 


(x) Kaikishori v. DebendranaUi, IS C. 
409-15 I.A. 37 (P.C.); See also Raja of 
Ramnud v. Sundara, 42 M. 5U-46 I.A. 64 
-1918 P.C. 156 to the effect that the Rule 
docs not apply in the case of .'i charge 
created lor payment of annuities to a 
person and his heirs from generation to 
generation , Kayastha Patasala v. Mt. 


Bhagwati, 64 lA. 5=45 1..W. 38= (1937) 
1 M.L.J. 166--i937 P.C. 4. 

IV) WttUcins V. Administrator-General, 
47 C. 88 -56 I.C. 376. 

(z) Amrito Lall v. Surnomoue, 24 C. 
389-1 C.W.N. 345. (See S. 17 of the 
Transfer of Property Act and S. 117 of 
the Succession Act.). 
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(2) This sectio?i shall not ajfect any directwn Jor accumutotion /or the 
purpose of— 

(i) the payment of the debts of the testator or any ot/ier person taking 
any interest under the will, or 

(iij the provision of portions Jor children or remoter issue oj the testa- 
tor or of any other person taking any interest under the ill, or 

(iit) the preservation or maintenaiice of any property bequeatin.d; and 
such direction may be made accordingly.’’ 

386. Gift of income. — Where a gift, Ihougli in the ftnm oi u 
gift of income of an estate, is one unlimited in point ol time, and 
there is no restriction in the gift and no limitations beyond the 
actual beneficiaries, the income carries with it the whole estate and 
the gift is taken as an absolute one.‘“’ 

387. Gift reserving life interest. — ^There can be a valid gift of 
immovable property even though the donor under the gift reserves 
to himself the enjoyment of its usufruct for his lifetime."" Even a 
life estate with full powers over the corpus may be reserved under 
a gift, and the gift is not invalid on that account. 

388. Donatio mortis causa . — A donatio mortis causa made in 
contemplation of death and revocable on the donor recovering from 
illness is valid under the Hindu Law,"" and the principles of the 
Mahomedan Law relating to Marz>ul-mauz are not applicable to a 
Hindu gift.^*’^ But before upholding such a gift, the Court must 
be satisfied that it was the free voluntary act of the parly by whom 
it purports to have been executed and that it expressed his real 
intention. 

389. Power of appointment. — Hindu can grant a power of 
appointment to another to regulate the final devolution 
of his estate at the termination of the previously created 
interests . Such power of appointment is nut contrary to 
any principle of Hindu Law and the appointment made 
in the exercise of the power will be valid if made in 
favour of persons in whose favour the grantor of the power 
himself could have made a valid gift or bequest. As was observ- 


(a) Madhavrao v. Raghunath, 55 LA. M. 39. 

74;-54 M.L.J. 245 30 Bom. L.R. 282=27 (d) Visalatclimi v. Subbu Pttlal, 6 

L.W. 400=26 A.L.J. 560=32 C.W.N. 925= M.H.C R. 270 . Bhaskar v. Saraswati. 17 
1928 P.C. 33 =52 B. 176 F.C. ; Faiz v. B. 486. 

Muhammad, 2S C. 816=25 IJV. 77=2 («•) Sat Naraiii v. Krishna Dutt. 87 I.C. 

C.W.N. 385. 900-1925 Oudh. 383. 

(b) Lallu Singh v. Gur Narain, 45 A. (/) Geresh Chunder v. Ut. Bhuggo- 

115- 1922 A. 467.=20 A.L.J. 744 (FJB.). b«tly. 13 M.I.A. 419. 

(c) Venfcota v. Venfcolo Boo, 53 MLJ. ig) Bai Motivahoo v. Bol Momubal, 24 
557=105 I.C. 775=1927 M.W.N. 215=1928 LA. 93=21 B. 709_1 C.W.N. 366 (P.C.). 
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ed in Motivahoo’s case “There is un analogy to it in the law of adop- 
tion. A man may by will autliorize his widow to adopt a son to 
him, to do what he had power to do himself, and although tlierc is 
hero a strong religious obligation, their lordships think that the law 
as to adoption shows that sucli a power as that now in question is 
not contrary to any principle of Hindu law. Further, they tliink 
that the reasons wliich have led to a testamentary power becoming 
part of the Hindu law are applicable to this power, and that it is 
their duty to hold it to be valid. But whilst saying this they think 
they ought also to say that, m their opinion, the English law ot 
powers is not lit to be applied generally to Hindu wills.” 

390. Conditional gift or devise. — A gill or devise may be 
conditional or absolute. The condition may be a condition subse- 
quent or a condition precedent. The principles of Ss. 25 to 34 of 
the Transfer of Property Act and those of Ss. 12G to 137 of the 
Succession Act are equally applicable to such gilts or bequests by 
Hindus. 


391. Gift with condition subsequent. — ^There may be a valid 
devise of an absolute estate deleasible on the happening of a certain 
event. Where an ab.solute transfer of propi'rty is made subject 
to a condition tliat if the transferor returns from the place to which 
he is going ho is to get back the properly, the condition of reverter 
on his return is valid and enforceable botli against the transferee 
and his heirs. So also where a gift is made to another in the 
expectation of certain services from the dOnce, the gift is revocable 
if the donee fails to do what has been conditioned he should do.‘^> 
Where a will provides for the cesser and deterniinaiion of the life 
interest created thereunder in the event of the non-performance of 
the condition prescribed therein, such interest would cease on the 
happening of that event notwithstanding that the conditions over 
had been declared void.’'^' So also where a gift deed provided 
that the donee was to pay annually a certain sum of money for the 
maintenance of the donor and certain relations of his and that on 
the donee failing to do so the gift was to be null and void, the donor 
would be entitled to get back the properties gifted on the failure 
of the donee to make the stipulated payments. (See S. 31 of 
the Transfer of Property Act). 


(Ii) Suorjeemoney v. Ocnobundo, 9 
M.1A. 123. 

(O Vunfcatarama v. Aiyasami, IG L.W. 
.V.2- 69 t.C. 673-1922 M.WJI. 657-43 
M L J .340-1923 M. 67. 

(j) BalbluiOar v. Lakthmt. 1930 A. 669 


1930 AJL.J. 623. 

Ifcl Tayore v. Tanore, 18 W.R. 359 
(P.C.)=I.A. Sup. 47-9 Beng. L.H. 377. 

ri) Mahant Ral v. Mt. Lachmina, 26 
L.W. 94 -1927 M.W.N. 456=31 C.W.N. 1087 
1927 P.C. 123. 
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392. Illegal or immoral conditions. — A gift nr bequest upon a 
condition, the fulfilment of which would be contrary to law cr to 
morality is void. (See S. 127 of the Succession Act and S. 2.5 of 
the Transfer of Property Act). But where the condition attached 
to a gift, and not the consideration for it, is immor ii the i-aso would 
fall under the general rule of law that a gift to which an immoral 
condition is attached i-emains a good gift, whiii' the condition is 
void. 


393. Conditions repugnant to the estate created . — Any condi- 
tion in a will or gift prohibiting alienation,'"' or parlitir n,''’' or 
postponing pailition of,<P' or rosti-u:ting,<‘»* the interest in the ab- 
solute estate created under the in.strumeiit is invalid and the be- 
quest or gift is good.^'"’ As wa.s oKserved by the Judicial Coin- 
miltoe in Tagore v. Tagore.^*' if the gift were in terms of an estate 
inheritable according to 'aw. with superaddod word.s restricting the 
power of transfer which the law annexes to that e.state, the re..tric- 
tinn wmuld bo rcjec’tod as being repugnant to, or as being an at- 
tempt to take away, the power of transfer which the law attaches 
to the estate which the donor has sufficiently indicated his inten- 
tion to create, though ho adds a qualification which the law does 
not recognise. 

394. Creation of estates unknown to Hindu Law. — All estates 
of inheritance, created by gift or will, .so far as tiie\’ are inconsistent 
with the general law of inheritance are void as such.'^' No man 
can create a now form of. estate or alter the line of succession allow- 
ed by law for the purpose of carrying out his own wi.shes or poli- 
cy,'®' and a person attempting by gift or will to make property 


(m) Ram Saritp v. Mt. Bota, 11 I.A. 41 
-0 A. 313 fPC.l: Sop Ss 2.'i .nncl 32 of 
tlie Transfor of Properly Act .'ind Ss. 127 
and 135 of the Succession Act. But sec 
Chumnn v. Ramchandra, 47 A C19 where 
the considcr.stlon is linmor<n1 .nnd the filft 
is held void. 

(n) Chunrif Cfiiim v Siiidhesvari, 16 
C. 71-15 I.A. 149 (P.C.); Sarajubala v 
Jvotirmayce. 58 I.A 270.^59 C 142 1931 
A.t..J. 555 -35 C.W.N. 903 .34 LW. .51- 
.33 Bom. L.R. 1257 -1931 M.W N. 989-61 
M.L.J. 501-19.31 PC. 179: Tagore v. 
Tagore, I.A. Sup. 47-18 W.R. 359 (P.C ) 
—9 Beng. L.R. 377 : BfirthnlcumaTO v. 
Anthony. 38 M. 867-r-24 I.C. 120; Rufc- 
mlnlbai v. Laxmtbai. 44 B. 304 -- 1920 B 
73. 

(o) Anantha v. Nagamuthn, 4 M. 200 ; 
Narayanan v. Kannnn, 7 M. 315. 

(p) Ralklahorl v. Debendrannth. 15 C. 
409. 

(q) Bhaidas v. Bai Gulab, 46 B. 153:=; 


19 lA 1 20 AI..J 289 -24 Bom L.R. 551 

-26 C.WN 129- 42 M L .T 385 15 L.W. 
412- 1922 PC. 19.3. Saraivhala v JyoUr- 
mavec. 58 I A 270 . .59 C 142 1931 A.L.J. 
555 35 CW.N 903 31 I,W. 51-33 Bom 
LR. 1257 1931 M.W.N. 989 61 M.L.J. 
.501-1931 PC. 179. 

(r) Umrno Sinqh v. Baldrv Singh. 14 
t.ah. 35.3-M.1 I.C. 615-34 P.L.R. 665- 
1933 t, 201 ; Afnrai/onnn v. Kannan. 7 M. 
nr. ; Rameshirar v. Balraj. 1935 A.U.J. 
1133 -37 Bom L.R. 862-^40 C.W.N 8.^1933 
M.B' N 1122-1935 PC. 187; HTuthu- 
kumara v Anthony, 38 M. 867=24 I C. 
120 . 

(s) Tagore v. Tagore. I.A. Sup 47—18 
W.R. 359-9 Beng I,R. 377. 

ft) Tagore v. Tagore. 1 A. Sup 47=18 
W.R. .359-9 Reng. L.R. 377. 

(«) SaorWemoney v Denohundoo, 6 M. 
I A. 526; Wtanohar v. Bhupendranath, 60 
C. 452-19.32 C 791 
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inheritable otherwise than as the law directs is assuming to legis- 
late and the gift must fail and the inheritance take place as the law 
directs. ‘”1 Unless the course of succession directed under a will 
or gift is one known to the Hindu Law, the gift or bequest cannot 
take effect except to the extent allowed by that law and one of 
such estates not known and repugnant to the Hindu Law, is one 
described in terms which EInglish law would designate as an estate 
tail.<®> Thus the creation of an order of succession which ex- 
cludes the ordinary legal heirs, whether male(”’)or female, or 
heins by adoption, 'wiig invalid and inoperative. 

395. The Tagore case. — ^In the well-known Tagore case,^*' 
a Hindu testator vested his estate in certain trustees with directions 
to convej' the estate to the use of the persons ascertained by 
reference to the following limitations: 

1. To J for life. 

2. To J’s eldest .son, born during testator's lifetime, for life. 

3. In strict .settlement upon the first and other sons of .such 
eldest son succcvssively in tail male. 

4. Similar limitations for life in tail male upon the other 
sons of J born in the testator’s lifetime, and their sons successively, 

5. Limitations in tail male upon the sons of J born after the 
testator’s death. 

6. “ After the failure or determination of the uses and estates 
hereinbefore limited, to S for life.” 

7. Like limitations for his sons and their sons. 

8. Upon failure or determination of that estate, like 
limitations in favour of the sons of L, who was dead at the 
making of the will, and their sons. 

'The testator's only son was excluded under the provisions 
of the will. The will contained provisions prohibiting alienation 
by the incumbents, excluding women from inheritance, and 
adopting primogeniture in the male line through males. In a 


(v) Tagore v. Tagore, I.A. Sup, 47—18 
W.R. 3.59-9 Benu L.R. 377. 

(w) Mooriyai v. Mooriyat, 32 M. 315— 
1 l.C 195. 

(x) Tarokesmr v. Soshi, 10 T.A. 51-9 

C. 952 (P.C 1 ; JSadvra Permanent Fund 
Lid. V. Kamalakshi, 50 M.L.J. 355- 1926 
1VTW.N. 137-1926 M. 492 (2); Puma 

.Shoalii V. Kalldhan. 38 I.A. 112-38 C. 603 

8 AL.J. 681 -13 Bom LR. 451=21 M.I.J. 
1119=15 C.W.N. 603 = (1911) 2 M.W.N. 403 


(PC.); Bai Dhanlaxmi v. Harl Prasad, 
45 B. 1038=1921 B 262. Ganesh Chun- 
der V. Lai Behary, 63 I.A. 448—38 Bom. 
’l.R. 1250=41 C.W.N. 1 -71 M.L J. 740 
1936 P.C. 318. See aim Madhav Rao v. 
Raghunath, 52 B. 176=55 I.A. 74-^1928 
P.C. 33. 

ly) .Suriya Ran v. Raja of Pittapur, 13 
I.A. 97=9 M. 499 P.C. 

(*) Tagore v. Tagore, I A. Sup. 47—18 
W.R. 359=9 Beng. L.R. 377- 
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a suit by the excluded son to set aside the will, the Privy Council 
held as follows: 

. L That the provision in the will for vesting the property 
more or less absolutely, in some trustees for the beneiil of others 
was not invalid: 

ii. That the life estate to J was valid and that it was not 
the law that a Hindu could not bequeath anything less Ihar. " his 
whole bundle of rights : ” 

iii. That the estates following upon the life estate of J were 
void being in -the nature of estates tail wholly unknown and re- 
pugnant to the Hindu Law : 

iv. That the plaintiff was entitled to the whole estate as heir 
at law after the terminatioii of the life estate of J: 

V. That a donee must bo a person capable ol taking at the 
time when the gift takes effect and must in fact or in the contem- 
plation of law be in existence at the death of the testator: 

vi. That neither S nor L’s grandson, though born before the 
testator’s death, was entitled to succeed after J inasmuch as the in- 
capacity of J’s line to succeed by I'eason of the illegality of the will 
did not amount to the actual exhaustion of the line of J, on which 
alone they were intended to take under the will: and 

vii. That the intervention of the trustees did not validate 
what the testator could not validly do directly without the trust. 

The following is the relevant portion of the judgment of the 
Judicial Committee which discusses and decides several points 
which often arise in respect of gifts and wills in Hindu Law. 

“The questions presented by this case must be dealt with and decided 
according to the Hindoo law prevailing in Bengal, to which alone the property 
in question is subject. Little or no assistance can be derived from English 
rules or authorities touching the transfer of property or the right of inheri- 
tance or succession thereto. Various complicated rules which have been 
established in England are wholly inapplicable to the Hindoo system, in which 
property, whether movable or immovable, is, in general, subject to the same 
rule of gift or will, and to the same course of inlieritance. The law of Eng- 
land, in the absence of custom, adopts the law of primogenilurc as to inherit- 
able freeholds, and a distribution among the nearest of kin as to personality — 
a distinction not known in Hindoo Law. The only trace of religion in the 
history of the law of succession in England is the trust (without any benefi- 
cial interest) formerly reposed in the Church to administer personal property 
[Tyler v. lVa(/ord(‘')]. In the Hindoo Law of Inheritance, on the contrary, the 
heir or heirs arc selected who are m<»t capable of exercising those religious 
rites which are considered to be beneficial to the deceased. 


(a) 5 Moore. P.C. 3(M. 



410 


HINDU LAW 


[CHAP. XI. 


Whilst, however, rules of detail prevailing in England are to be hdd aside, 
there are general priticiplcs affecting the U-ansfer of property which must 
prevail wherever law exists, and to which resort must be had in deciding 
several questions of an elementary ch;u-acler, which have been strongly argued 
in this case, and as to which there is no precise authority. 

The power of parting with property once acquired, so as to confer 
the same property upon another, must take effect either by inheritance or 
transfer, each according to law. 

Inheritance does not depend upon the will of the individual owner; trans- 
fer does Inheritance is a rule laid down (or, in the case of custom, recog- 
nised) by the State, not merely for the benefit of individuals, but for reasons 
of public policy. (Domnt 2413) . 

It follows directly from this that a private individual, who attempts by 
gift or will to make property inhcritiiblc otherwise than the law directs, is 
assuming to legislate, and that the gift mtist fail, and the inheritance take 
place as the law directs. This was well expressed by Lord Justice Turner in 
SoorjomooHee Dostsee v. Denobundoo Midlick . “A man cannot create a 
new form of estate or alter the line of succession allowed by law for the pur- 
pose of carrying out his own wishes or views of policy.” 

Another general principle applicable to transfers by gift (more liberally 
applied in the law of England to wills than to gifts inter vivos) is, that a 
benignant construction Ls to be used, and that, if the real meaning of the docu- 
ment can be reasonably asccitained from the language used, though that 
language be ungrammatical or mitcchnicnl, or mistaken as to name or des- 
cription or in any other manner incorrect, provided it sufficiently indicates 
what was meant, that meaning shall be enforced to the extent and in the form 
whicli the law allows. 

Accordhigly, if the gift confers an estate upon a man with words imper- 
fectly describing the kind of inheritance, but showing that it was intended 
that he sliould have an estate of inlieritance, the language would be read as 
conferring an estate inheritable as the law directs. 

If an estate were given to a man simply without express words of in- 
heritance, it would, in the absence of a conflicting context, carry by Hindoo 
law (as, under the present state of law, it docs by will in England) an estate 
of inheritance. If there were added to such a gift an imperfect description 
of it as a gift of inheritance, not excluding the inheritance imposed by the 
law, an estate of inheritance would pass. 

If, again, the gift were in terms of an estate inheritable according to law, 
with superadded words, restricting the power of transfer which tire law an- 
nexes to that estate, the restriction would be rejected as being repugnant, or, 
rather, as being an attempt to take away the power of transfer which the 
law attaches to the estate, which the giver has sufficiently shown his inten- 
tion to create, tltough he adds a qualification which the law does not recognize. 

If, on the other hand, the gift were to a man and his heirs, to be selected 
from a line otlier than specified by law, expressly exclu ding the legal course 
of inheritance, as, for instance, if an estate were granted to a man and his 
eldest nephew, and the eldest nephew of such eldest nephew, and so forth, 
for ever, to take as his heirs, to the exclusion of all other heirs, and without 
any of the persons so taking having the power to dispose of the estate during 
his lifetime; here, inasmuch as an inheritance so described is not legal, such 
'll i, I A 0..5 4 WR.P.C. 144,Sulli PC C.ises 291. 
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a gift cannot take effect, except in favour of such persons as could take under 
a gift to the extent to which the gift Ls consistent with the law. The first 
taker would, in this case, take for his lifetime, because the giver had .'it least 
that intention. He could not lake more, because the language is inc«>nsLstent 
with his having any different inheritance from that which the ;-,ift attempts 
to confer, and that estate of inheritance which it confers is void. 

It follows that all estates of inheritance created by j..it m will, so f.nr us 
they are inconsistent with the general law of inheritanc<', are void as such, and 
that, by Hindu law, no person can succeed theraundcr as heir tii ihc estates 
described in the terms which, in English law, would dc.signatc i states-tail. 

It remains, however, to be considered whether the persons do.>>cribed .ns 
heirs-in-tail or heirs of inheritance not recognized by law are sufficicntlv 
designated to take .successively by way of gift that which the will incorrectly 
assumes to give them as heirs, so that they may be regarded as a succession 
of donees for life, having the power, and subject to the restrictions, sought to 
be imposed by the will upon the successive heirs-in-tail, or whether the 
language of the will is such as to .show that the first taker was to have an 
estate of inheritance according to law, and that the words of special inheri- 
tance may be said to include such estate at least, and the residue be rejected 
as an attempt to impose fetters inconsistent with the law. 

This makes it necessary to consider the Hindoo Law of Gifts 
during life and Wills, and the extent of the tesl.itor’.s power, whether in res- 
pect of the property he deals with, or the person upon whom he confers it. 
The law of gifts during life is of the simplest character. As to ancestral estate, 
it is said to be improper that it should be alienated by the holder, without 
the concurrence of those who arc interested in the succession; but by the law 
as prevailing in Bengal at least, <<^1 the impropriety of the alienation does not 
affect the legal character of the act (/action wnlet), and it has long been recog- 
nized as law in Bengal that the legal power of transfer is the same as to all 
property, whether ancestral or acquired. It applies to all persons in exist- 
ence, and capable of taking from the donor at the time when the gift is to 
take effect, so as to fall within the principle expressed in the Dayabhaga, 
Chapter I., v. 21, by the phrase "relinquishmeni in favour of the donee who 
is a sentient person.” 

By a rule now generally adopted in jurisprudence, this class would include 
children in embryo, who afterwards come into separate existence. 

As to the case of adopted children (so much relied upon during the argu- 
ment), it is distinguishable, because of the peculiar law applicable to that re- 
lation. The Hindoo law recognizes an adopted child, whether adopted by the 
father himself in his lifetime, or by the person to whom he has given the 
power of adoption after his death from amongst those of his class, of one to 
stand in the place of a child actually begotten by the father. In contempla- 
tion of law, such child is begotten by the father who adopts him, or for, and 
on behalf of, whom he is adopted. Such child may be provided for as a person 
whom the law recognizes as in existence at the death of the testator, or to 
whom, by way of exception, not by way of rule, it gives the capacity of 
inheriting or otherwise taking from the testator, as if he had existed at the 
time of the tesator’s death, having been actually begotten by him. Apart from 
this exceptional case, which serves to prove the rule, the law is plain that 


(c) As to Madras, see to the same effect C.R. .I2fi ; 1 Norton L.C. 334. S.C. 

ValUnavagam PUlai v. Pachche, 1 M.H. 



[CHAP. XI. 


412 HINDU LAW 

the donee must be .n person in existence capable of taking at the time when 
the gift takes effect. 

As to gifts by way of will, whatever doubts may have once been enter- 
tained by learned persons as to the existence of the testamentary power, those 
dfiubts have been dispelled by a course of practice, in itself enough, if neces- 
sary, to establish an approved usage, and by a series of judicial decisions, 
both here and in India, proceeding upon the assumption that gifts by will are 
legally binding, and recognizing tiie validity of that form of gift as part and 
parcel of the general law. The introduction of gifts by will into general use 
has followed in India, as it has done in other countries, the conveyance af 
property inter vivos. The same may be said of the Roman law, as pointed 
out by Mr. E. C. Clark in his interesting treatise upon “Early Roman Law” 
118 , in which the testamentary power, apart from public sanction, appears to 
have been a development of the law of gifts inter vivos. Such a disposition 
of property, to take effect upon the death of the donor, though revocable in 
his lifetime, is, until revocation, a continuous act of gift up to the moment of 
death, and docs then operate to give the property disposed of to the persons 
designated as beneficiaries. They take upon the death of the testator, as they 
would if he had given the property to them in his lifetime. There is no law 
expressly and in terms applicable to persons who can so take. The law of 
will has, however, grown up, so to speak, naturally, from a law which fur- 
nishes no analogy but that of gifts, and it is the duty of a tribunal, dealing 
with a ca.so new in the instance, to be governed by the established principles 
and the analogies which have heretofore prevailed in like cases. The rule of 
jurisprudence in new cases was stated by Lord Wcnsleydule in the opinion 
delivered by him as a Judge in the House of Lords, in the case of Mirehouse 
V, Rennell,<^) in accordance with principles generally recognized, («> “This 
case,” said Lord Wcnsleydalc, “is in some sense new, as many others are 
which continually occur, but wc have no right to consider it, because it is 
new, as one for which the law has not provided at all; and because it has 
not yet been decided, to decide it for ourselves according to our judgment of 
what is right and expedient. Our common law system consists in the apply- 
ing to new combinations of circumstances those rules of law which we derive 
from legal principles and judicial precedents; and for the sake of attaining 
uniformity, consistency, and certainty, wc must apply those rules, where they 
are not plainly unreasonable and incoiivcnient, to all cases which arise; and 
we are not at liberty to reject them, and to abandon all analogy to them, in 
those to which they have not yet been judicially applied, because we think 
that the rules are not as convenient and reasonable as we ourselves could 
have devised. It appears to us to be of great importance to keep this princi- 
ple steadily in view, not merely for the determination of this particular case, 
but for the interests of law as a science.” The analogous law in this ca se is 
to be found in that applicable to gifts, and even if wills were not universally 
10 be regarded in all respects as gifts to take effect upon death, they are 
generally so to be regarded as to the property which they can transfer, and 
the persons to whom it can be transferred. 

The judgment delivered by Lord Justice Knight Bruce, in the «*psf‘ of 
Sreemuthy Soorjeemoney Dossee v. Denohundao MullickH) was much relied 
upon to show that the English law as to executory devises ou^t to be applied 
in dealing with Hindoo succession, and Mr. Justice Phear, upon the authority 


(f) a Moore I.A. 135=4 W.R.P.C. 114 : 
Suth. P.C. Coses 291. 


(d) 1 Clark and Flnnelly 546. 

(e) 9 Moore I.A. 135. 
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of that case, held that “there is nothing in Hindoo law to prevent a testator 
from making a gift of property to an unborn person, provided the gift is 
limited to take effect (to use the words of the Privy Council) if at all, -m- 
mediately on the close of a life in being.’’ The expression in the Judgment 
of the Lord Justice thus relied upon, was as follows: “We arc to sa> whether 
there is anything against public convenience, anything generally mischievous 
or any thing against the general principles of Hindoo law i allowing a testa- 
tor to give property, whether by way of remainder or by way of executory 
bequest (to borrow terms from the law of England) upon an event which 
is to happen, if at all, immediately on the close of a life in l>cing. Their Lord- 
ships think that there is not, and that there would be great general incon- 
venience and public mischief in denying such a power, and that it is thoir duly 
to advise Her Majesty that such a power docs exist." A consideration of the 
.subject-matter to which these remarks were applied, will, however, at once 
show that they were not intended to have the extensive effect attributed to 
them. The question was not as to the effect of a gift to a person not in 
existence, but whether a person in existence, and capable of taking under the 
will when it had effect, might become entitled upon a future contingency to 
receive an additional benefit. The testator devised an estate to several sons, 
with a proviso that, if either of such sons died without having a son or son’s 
son living at his death, neither his widow nor daughter should get his sliare, 
but that the same should go over to the other sons. ’Their Lordships held 
the gift over to be. valid. The point in question, therefore, was not raised, 
and could not have been decided as supposed. Moreover, in the subsequent 
case of Bhoobnn Moyee Debia v. Rnmkishore Acharj Chowdhry^U) in which 
the testamentary power of disposition by Hindoos in Bengal was fully recog- 
nized, it was distinctly laid down that the nature and extent of .such power, 
so far as relates to contingent remainders and executory devises, is not to be 
regulated or governed by way of analogy to the law of England, which law 
applies to the wants of a state of society widely differing from Uial which 
prevails amongst Hindoos in India. It is obvious, therefore, that the conclu- 
sion arrived at in the lower Court as to the result of the judgment in the 
former case wa.s erroneous. 

Their Lord.ships, for the reasons already stated, are of opinion that a person 
capable of taking under a will must be such a person as could take a gift 
inter vivos, and therefore must, either in fact, or in contemplatioi. of law, be 
in existence at the death of the testator. 

Tlieir Lordships, adopting and acting upon the clear general principle of 
Hindoo law that a donee must be in existence, desire not to express any 
opinion as to certain exceptional cases of provisions by way of contract or of 
conditional gift on marriage, or other family provision, for which authority 
may be found in Hindoo law or usage. 

These general preliminaries being laid down, it will be proper next to 
examine in detail the various questions raised upon the discussion of the 
particular will, in their natural order, first disposing of those which would 
apply equally to a gift as to a will, and next, to thaso which affect the will 
in question. 

It was argued on behalf of the plaintiff, in the first place, that the will is 
void by reason of its being founded upon the creation of an estate in trustees, 
absorbing the whole interest in the property, and out of which the interests 
of the beneficiaries are to be fed. It was maintained that an estate, to be 

(g) 10 M.I.A. 279 - 3 W.R.P.C. 15=Suth. PC. Cases 574. 
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held in trust, can have no existence by the Hindoo law, and that, as the 
foundation of the will fails, the whole superstructure must fall. This is hardly 
consistent with the admission in the plaint, and upon the argument, that the 
legacies and annuities to be paid by the trustees, and which are equally 
founded upon the trust, are una.ssailable. The plaintiff, however, is not bound 
by an admission of a point of law, nor precluded from asserting the contrary, 
in order to obtain the relief to which, upon a true construction of the law, he 
may appear to be entitled. This argument for the plaintiff also gives the 
go-by to the consideration that, if the trusts be void, they are not illegal, and 
that, if they are struck out as void, the estates capable of being created by 
the will, and which the trusts were introduced to secure and maintain would 
thereby become impressed directly upon the estate, subject to the charges for 
legacies and annuities which on all hands are admitted to be valid, as, for 
instance, upon a gift by a will to receive and pay A an annuity, and subject 
thereto in trust for B; if the ti-ust be void, it should simply be struck out, and 
B would have the property, subject to the annuity. 

Their Lordships are unable to give any effect to this argument against 
the admissibility of a trust. The anomalous law which has grown up in 
England of a legal estate which is paramount in one set of courts, and an 
equitable ownership which is paramount in Courts of Equity, does not exist 
in, and ought not to be introduced into. Hindoo Law. But it is obvious that 
properly, whether moveable or immoveable, must, for many purposes, be 
vested, more or less absolutely, in some person or persons for the benefit of 
other persons, and trusts of various kinds have been recognized and acted on 
in India in many cases. 

Implied trusts wore recognized and established here in the case of a 
bonamee purchase in Gopcekrigt Gogain v. Gvngapergaiid Gogain,Oi) and in 
cases of a provision for charity or for other beneficent objects, such as the 
professorships provided for by the will under consideration, where no estate 
is conferred upon the beneficiaries, and their interest is in the proceeds of 
the property (to which no objection has been raised), the creation of a 
trust is practically necessary. 

If the intended effect of the argument upon this point was to bring dis- 
tinctly under the notice of their Lordships the contention that, under the guise 
of an unnecessary trust of inheritance, the testator could not indirectly create 
beneficiary estates of a character unauthorised by law, and which could not 
directly be given without the intervention of the trust, their Lordships adopt 
that argument upon the ground that a man cannot be allowed to do by in- 
direct means what is forbidden to be done directly, and that the trusts can 
only be sustained to the extent and for the purpose of giving effect to those 
beneficiary interests which the law recc^nizes, and that, after the determina- 
tion of those interests, the beneficial interest in the residue of the property 
remains in the person who, but for the will, would lawfully be entitled 
thereto. Subject to this qualification, their Lordships are of opinion that the 
objection fails. 

As for the argument that the trust failed, because one of the trustees had 
renounced, or, more correctly speaking, had not acted, their Lord^ips think 
this criticism unfounded in law, and wholly inapplicable to the will in ques- 
tion, which distinctly provides for the case of a trustee not acting, and gives 
a directory power to fill up the number of trustees when required. 

Th) 8 MoOTr’iiAr'^4'"^.P.a ~48. 
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Having disposed of the question whether there can be a trust estate, and 
shown that the distinction between “legal” and “equitable” represents only 
the accident of falling under diverse jurisdictions, and not the ess,'ntial 
characteristic of a possession in one for the convenience and benefit of another; 
the next subject for consideration involves the objections raised on of 

the plaintiff to every beneficiary interest or estate created by the will, except 
the legacies and annuities. A summary of the provision.^ and limitations in 
the will, so far as they affect the parties to this suit, and limited for the pre- 
sent to the real estate and personalty settled therewiti.. is as follows.— 

2,500 rupees per month to the “person or persons for the time bcini; 
entitled,” under the wUl, “to the beneficial enjoyment of the said real pro- 
perty;” 

The residue to go in aid of the income of the personal estate, which is to 
be first applied in payment of legacies and annuities which are to be paid 
“gradually and as may be fotind po^ble;” 

And so soon as the legacies and annuities shall have fallen in or bet-n 
satisfied, then the trustee or trustees are to convey to the person entitled to 
the beneficial interest, subject to the subsequent limitations, “so far as the 
terms and condition of circumstances will permit, and so fur, but so far only, 
as such limitations” do not infringe any law then in force against perpciuities, 
“If any such law there shall be;” 

The limitations referred to were as follow in the pr..'sent tense, and thei’c- 
lore to operate at the moment the will took effect, though “subject always 
to the devise to” the trustees. — 

1. To the defendant, Jotendromohun Tagore, for life; 

2. To hb eldest son born during the testator’s lifetime for life; 

3. In strict settlement upon the first and other suns of such eldest son 
successively in tail male; 

4. Similar limitations for life and in tail male upon the other suns of 
Jotendromohun Tagore, born in the testator’s lifetime, and their suns suc- 
cessively; 

5. Limitations in tail male upon the sons of Jutendromohun Tagore, 
born after the testator’s death; 

6. “After the failure or determination of the uses and estates herein- 
before limited” to (the defendant) Sourendromohun Tagore for life; 

7. Like limitations for the sons of Sourendromohun Tagore and their 
sons as for the sons of Jotendromohun Tagore. Under these limitations the 
defendant, Promodecoomur Tagore, who was alive at the death of the testa- 
tor, b (if the will be valid) entitled for life, subject to the life-estates of 
Jotendromohun Tagoi'c and of hb father; 

8. Like limitations in favour of the sons of Lullitmohun Tagore, who 
was deceased at the date of the will, and their sons in tail mab, as for the 
sons of Jotendromohun Tagore. Under these limitations (if the will be valid), 
the defendant Suteendurmohun Tagore, as the son of a son (hb father having 
dbd during the testator’s lifetime) would take an estate in tail male. He b 
the only defendant in that situation. 

The will expressly and exclusively adopb primogeniture in the male line 
through males, preferring the eldest son, and excluding women and then 
descendants, and all right of provision or maintenance of either man or wo- 
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Then follows a statement showing that the testator desired to dispose 
of his estate “as fully and completely as a Hindoo purchaser may regulate 
the conveyance or descent of property purchased or acquired by him,” but 
“not subject to any law or custom of England whereby an entail may be 
barred.” 

This clause shows an inlcnlion that each tenant, though of inheritance, 
should be prohibited from alienation, a restriction which in England could 
only be imposed by Act of Parliament, as in the case of the settled Aberga- 
venny estates, and some others settled upon families ennobled and endowed 
for public services. 

Then follow the residence clauses, by which the estate was to go over 
in case of non-residence or allowing jmy part of the property to be sold for 
Government arrears, with powers to improve and to lease fi>r twenty years. 

A glance at this summary of the provisions of the will, with a due regard 
to the principles already laid down, shows that, upon the face of it, the will 
contains a variety of limitations which are void in law, as, for instance, the 
limitations in favour of persons unborn at the time of the death of the testa- 
tor, and the limitations describing an inheritance in tail male, which is a 
novel mode of inheritance inconsistent with the Hindoo law. 

The first life-interest in Jotendromohum Tagore jicxt requires attention. 
It was objected to on two grounds: Fintt, because it was said that Hindoo law 
recognizes only one entire estate in the land, and docs not allow of that 
estate being cut up into smaller distinct interests in the way of life-estate, 
reversion, remainder, and so forth. Sevoitdlu, it was said that tlie lifc-intei'est 
was void, because of tlic contmgency and uncertainty ol the period at which 
it was to commence, because of the prefei'ence given to the legacies and 
annuities, and to their being payable first out of the interest of the personalty, 
and then out of the rents of the realty, except the allowance of 2,500 rupees 
per month, so that it is said this life-estate may never come into existence, 
because the legacies and annuities and interest on ari’curs may never be 
completely satisfied. 

As for the first objection, it amounts to this: That because there is, as 
was contended, only one estate technically known to Hindoo law, and that 
an entirety, there can be no contract by which an owner of land may bind 
himself to allow to another the enjoyment of the usufruct of the land, to the 
exclusion of the owner, for a given tune, whether fur years or for life (be- 
cause, in the law we arc dealing with, the distinction of chattel and freehold 
has no existence), and to give exclusive right of possession for the enjoyment 
of that usufruct. It was admitted for the plaintiff that annuities given and 
charged upon land are valid; but if the annuity equalled or exceeded the 
profits, there would be an effectual gift ol all the profits, and practically of 
the land, and yet it was contended that the possession and enjoyment of the 
land could not be directly given. Whether this interest and right of posses- 
sion for years or life is called an estate or not, it as effectually excludes the 
general owner as an estate would. In the absence ol any authority for so 
extraordinary a limitation of the right of property as would forbid a present 
parting with the exclusive possession and enjoyment for a time, their Lord- 
ships entertain no doubt that possession and enjoyment may be so dealt with, 
and that is no objection to a similar interest being given by wilL 

As to the second objection to the life-interest, nam ely, the uncertainty of 
the period at which it was to commence, that objection a1i«i evhnnata itself 
upon the enjoyment ol the usufruct more or less. The life-interest was to 
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begin at once. It was subject to the devise to trustees who were to receive 
the rents, allow the life-holder 2,500 rupees per month out of the ni t pro- 
ceeds, apply the remainder in aid of the interest of the personalty to pay oil 
the legacies and annuities, and, wlicn they were discharged, to alii \v the life- 
holder, if he survived so long, or, if not, the succeeding donees in succession 
to enjoy the whole. If the trust is not to be read to make estates valid, which 
otherwise would be void, so neither is it to be read to dclcat interests, which 
without the trust would be valid. Their Lordships re.id this will, alike 
according to its words and substance, as giving a life-interest, subject to a 
charge for payment of legacies and annuities, whereby the runts over and 
above 2,500 rupees per month, and the expense of maintenance, are to be 
applied in aid of another fund until the legacies and annuities an paid. The 
law of perpetuity has no application to such a state of things. There is nut 
a single estate or interest in question which would not be valid within the 
English law of perpetuity, assuming that, upon the ground of public policy, 
such law ought to extend to India, which the character of law of gilts there 
seems to render unnecessary. 

Whether Jutendromohun Tagore took not merely an interest for life, but 
by construction of law an esUitc of inheritance, oi whether such an estate of in- 
heritance can be implied in favour of any of his successors, must next be consi- 
dered. Upon this point it is unnecessary to repeat what has been alre.idy said as 
to the incompcteiicy of an individual member of society to make a law whereby 
a particular estate created by him shall descend in a novel line of inhciitancc, 
different from that prescribed by the law of the land. It is clear that an 
estate in tail male, such as that which the testator has attempted to create 
in each series of limitations, is not authorized by Hindoo law. It could not 
exist with the terms of non-alienation attempted to be annexed to it, even in 
England. These would be rejected here as repugnant to a valid estate in tail 
male, created by suflicient word.s. The general intention to create a known estate 
of inheritance would be given effect to. The particular intention to deprive it of 
its legal incidents would be disregarded as an attempt to legislate. Accordingly 
it has been argued in support of the vrill, diat as it shows an intention to give an 
estate of inheritance of some sort, all the machinery by which that estate was 
to be governed and dealt with alter it was created, ought to be rejected, and 
such an estate of inheritance as the Liw would uphold and sanction ought to 
be read out of the will, and conferred either upon .Jotendromohun Tagore, 
whose family was intended, so long as it produced males descended of males, 
to represent the estate described by the testator, by treating his life-estate 
as converted or expanded into an estate of inheritance, according to Hindoo 
law, or, at least upon his son to be begotten or adopted, as the first tenant in 
tail male, whereby the persons designated as heirs could take, though not in 
the fashion of the testator, at least somehow, and to some extent. In order, 
however, to arrive at this conclusion, we must find a general and prevailing 
intention of the testator, expressed by the words of his will, which will be 
advanced by this process; and we are not at liberty to invent for him a will, 
which will have the effect of creating an estate at variance not merely in 
details, but in substance and effect, with what he has said. 

The proposed construction would contradict the will in every particular 
expressed therein. It would give the father a right of inheritance and a 
power of disposition when the will says that he shall only hold for life. [Test- 
ing this alone by English precedents, it might, in order to give effect to d 
general intent, be sustained by Nichols v. Nichols.(i)] The proposed construc- 
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tion would give the succession from him to all his sons equally, where the 
will says that the eldest shall be preferred and have a separate estate of in- 
heritance, and that until that estate fails, the second and so forth shall not 
succeed. [Testing this alone by English precedents, it might plausibly be 
maintained by Phi v. Jackson, (j) J The proposed construction would give 
succession to women, whom the will excludes. It would let in rights of main- 
tenance, which the will negatives. It would let in the power of alienation, 
which the will forbids. It would defeat the limitation in case of non-resi- 
dence. It would disregard the provisions as to leasing and improvement, 
which show, in common with the rest of the will, that the intention of the 
tetator was to give, and to give only, such an inheritance as would keep to- 
gether the property inalienable so long as a male descended in a male line 
from any of the indicated sources of inheritance should be in existence, and 
should keep up state in the family mansion. There is no trace to be found 
in the will of an intention to create any other sort of estate; and the will, as 
clearly as language can speak without express words, declares that it was 
nut the intention of the testator that any person to take thereunder should 
have the estate of inheritance defined by the ordinary law. If the testator 
had used language to describe, however imperfectly or obscurely, such an estate 
as within his intention, eilect ought to be given to that intention, when once 
arrived at by a fair and liberal interpretation of his lan>;uage. To ercate such 
an estate by judicial construction of this will would be something worse than 
guess work as to what the testator might have said if he could be asked his 
meaning; for it would be to contradict in every article what he has intelli* 
giUy expressed. 

These observations dispose of the case of Humberalvn v. HumberatonW 
so much relied upon by Sir Roundcll Palmer in his able argument to sustain 
this claim to a general estate of inheritance by construction, and also of the 
other authorities which show that, in order to give effect to the general in- 
tention of the testator, estates of inheritance will be inferred against the 
particular expression, in order to benefit, as nearly as may be in a lawful 
way, aU whom the testator intended to benefit. To infer 
a general estate of inheritance in this case would, at the same time, 
defeat the testator's general intention, and benefit persons other than those 
he intended to benefit, against esteblished principles of construction, and 
(again to refer fur illustration to English Law) against the authority of 
Monypenny v. Denny.d) Their Liord.slups arc of opinion that no estate of 
inheritance, other than the void estate in tail male, can be read or deduced 
from the will. 

There is, however, another point of view in which, the estates in tail male 
may be regarded, namely, us intended, at all events, to confer an estate for 
life upon the first taker in existence when the will took elTect. The intention 
of the tesialor to give at least a life-f»tate to tlie first taker is clear, and, if 
an estate in tail male stood iiixt in the will effect might perhaps be given to 
that intention. There wa.s, however, no person in existence to take an estate 
in tail mule at the testator’s death except Suteendurmohun Tagore, and the 
validity of his claim to a life-interest in succession stands upon the same 
ground as that of Sourendromohun Tagore and his son, whose position must 
next be discussed. 

Upon this, the question arises whether Sourendromohun Tagore, Promo- 
decooraar Tagore, and Suteendurmohun Tagore take life-interests successively 


(I) 2 De Gcx., Macnaghten, and Gordon 
145. 
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after that of Jotcndromohun Tagore, or whether the interests attempted to 
be created in them fail by reason of the avoidance and rejection of the pre- 
vious estates with which they were linked and upon the failure or detemina- 
tion of which they were to arise. This may be considered in reference to 
Sourendromohun Tagore, as these other claimants, in this rcspcci, stand upon 
a like footing. It may be urged that, as there was at the death of the testator 
no person to take under the first series of limitations i xcept Jotendromohun 
Tagore, and no person who came into existence afterwards could, in point of 
law, so take, tlicrc was in law a “failure” of the estates at the death of the 
testator, which no subsequent event could affect, and that thi' interest for 
life, after the death of Jotendromohun Tagore, then became vested in 
Sourendromohun Tagore. The answer is that this argument proceeds upon 
the assumption that “failure or determination” means failure or determination 
in law, as if the testator contemplated that his will might be void in law, 
which, as to the limitations in question, save as to the possible effect of a 
law against perpetuities, their Lordships sec no sufficient ground upon the 
face of the will for supposing that he .suspected. The true mode of constru- 
ing a will is to consider it as expressing in all its parts, whether consistent 
with law or not, the intention of the testator, and to det?rmine, upon a reading 
of the whole will, whether, asstmiing the limitations tlierein mentioned to 
take effect, an interest claimed under it was intended under tho circumstances 
to be conferred. 

If Jotendromohun Tagore should beget or adopt a son, and die leaving tho 
son, and Sourendromohun Tagore both surviving, cither Sourendromohun 
Tagore (and after him his son) must take at once and enjoy, to the exclusion 
of the son of Jotendromohun Tagore, in spite of the will; or the heir-at-law 
(who though in terms excluded from benefit “under the will” cannot be ex- 
cluded from his general right of inheritance, without a valid devise to some 
other person) must enter and enjoy during the life of Jotendro’s son, and of his 
issue male, actual or adopted, and Sourendromohun Tagore (or his son), if 
he succeeded, must succeed, not as a link in the special chain of succession 
framed to keep together the family c.stale, but in turn with the heir-at-law 
whose intervention was not contemplated by tho te.slator. 

If Jotendromohun Tagore were to die leaving power to adopt a son who 
was afterwards, in fact, adopted, Sourendromohun Tagere would either enjoy 
absolutely to the exclusion of the son in spite of the wOl, or the heir at law 
would enter as before stated. 

Many other ca.se.s might be .supposed in which the rights of Sourendro- 
mohun and those who claim after him, instead of forming part of n scries of 
estates in successive devisees to fulfil tho testator’s intention by keeping up 
the estate, and htinding it on from one to another, whilst there was a male 
representative or the selected line of limitation and descent, would become 
a fitful and uncertain enjoyment in turns with the heir-at-law, according to 
whether there was or was not any person in existence who would, if by law 
he could, have been a prior taker under the will. 

Their Lordships reject the conclusion, cither that the testator meant to 
give an uncertain interest of so strange and .sliifling a character, or that there 
was an intention to give an absolute estate to precede ihe prior 
estates, in the event, not appearing to have been contemplated by 
the testator, of tho prior estates being void in law. Their Lordshijis under- 
stand “failure or determination” to mean “failure or determination” in fact 
of an estate or estates which the testator considered sufficient in law, and that 
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these limitations over were, in the scheme of this will, intended to follow the 
creation of the prior estates of inheritance, and must fall therewith. 

Their Lordships are thus of opinion that a life-interest has been created 
in Jotendromohun Tagore, and that the estates of inheritance and subsequent 
estates or interests attempted to be created by the will have failed. 

The decision of the riplits in the real estate involves the personalty 
Hcttlerl therewith, which calls foi no further remark. There is, 
however, left the question how far Ihe personalty not settled 
with the realty, but to be made into a distinct fund by the will after the 
legacies and annuities had been disposed of, ought to be dealt with — ^whether 
the bequest of the corpus is void, or whether the interest is to be enjoyed 
by the tenant for life so long as he can enjoy the realty. 

The gift of the personalty, or rather of the fund in money and securities 
fur money into which the personalty was to be converted after the falling in 
and satisfaction of the legacies and annuities, was held absolutely void in 
the High Court (Appellate Jurisdiction). The Chief Justice rejected the 
words “Qr persons” as insensible, because only one person could take the 
beneficial interest in the realty at the same time and he treated the gift of 
the fund of money and securities for money as a gift of the corpus to an 
uncertain person who might be one of those who, for failure of the estate in 
tail male, cannot take the realty. Mr. Justicf Norman declined to reject 
the words "or person,” and he suggested, amongst others, the construction 
that the person then in possession and his successors should take the entire 
income and profits without deduction, but ho lent to the alternative that it 
was uncertain whether the testator meant to make an absolute gift, or only 
to give the intere.st in succe.ssion, reddendo singnla singulis, and upon this 
ground, he eoneurred in holding the gift to bo void. The decree gives Joten- 
dromohun Tagore the surplus of the interest remaining in the hands of the 
trustees after payment of the legacies and annuities, and excludes him and 
his successors from any right to the subsequently-accruing interest, which 
is hardly consistent. The intention of the testator, however, appears suffi- 
ciently clear to give effect to all the words as follows, viz., that the surplus 
in the hands of the trustees and the subsequently accruing interest of the 
personal fund is to go in the same line and to the same “person or persons” 
as were in succession to take a beneficial interest in the realty in the same 
manner as the rents of the realty. The words “or persons.” instead of being 
rejected as inconsistent with a gift of the corpus, ought rather to be taken 
as conclusive to show that the intention was to benefit persons taking suc- 
cessively, rendering' to each his share ol the interest. The word “person” in 
the singular is used in the c1au.ses directing a conveyance of the real estate, 
although the conveyance was to be lor the laenefit of all the persons taking 
successively, because there was only one conveyance to be made for the bene- 
fit of all. The words “ or persons” in the plural were proper in the elause 
directing the trustees, not to convey, but to stand “possessed of, and inte- 
rested in, the trust moneys and securities, and the interest, dividends, and 
the annual proceeds thereof in trust” absolutely for the person or persons 
entitled under the limitations, Ac., to the beneficial or absolute enjoyment 
of the real property. And the use of the plural shows that one person was 
not to lake all, but that several persons were to take, and they could only 
take in succession under the limitations in the will. The words “absolutely” 
and “absolute” are used, not to indicate that the whole was to go over to- 
gether, but that it was to be enjoyed free from the charges in respect of 
legacies and annuities. No person could be entitled to the “absolute” en- 
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joyment of the real property under the wrill in the largest sense, 
and “ absolute ” is classed by the will with “ beneficial,” so as to have the 
a distinct meaning as applied to each holder, whether for life, or in tail 
male. The result, in their Lordships’ opinion, is that after the legacies and 
annuities fall in and arc satisfied, the intention was to establish a trust of 
a fund, consisting of money and securities, the interest of which .should be 
paid to the person or persons, for the lime being, succcssi . ely entitled to the 
rents of the real estate, the corpus remaining otherwise undisposed of. 

In this respect, the decree ought, in the opinion of their Lordships, to be 
varied, and a declaration made of the right of Jotendromohun Tagui-c, not only 
to the .surplus interest of the personalty until legacies and annuities fall in 
and are satisfied, but also in the interest of the personalty after .'■uch falling 
in or satisfaction. 

As to the plaintiff’.s claim to maintenance, their Lordships adopt the 
conclusion arrived at in the High Court. Without entering into the getu'ral 
question as to how far the testamentary power as to ancestral property can 
supersede the claim to maintenance, it is enough to say that the claim in this 
case must be sustained, if at all. upon the footing that the marriage-gift ought 
to be rejected. The plaintiff admits a marriage-gift of his father of real pro- 
perty, producing at the time Rs. Y,000 per year, which prima facie is an adequate 
maintenance. He does not state the present incf)mc. His averment of its 
insulTiciency is. not that it is in fact unreasonable or inadequate, but only that 
it is insufficient “ considering the amount and value of the said Prosonocoomar 
Tagore’s properly.” 

The amount of the property, doubtless, is an clcmoni in determining the 
sufTiciency of a maintenance, but it cannot be regarded as the ciltcrion. Other 
circumstances, and oven the position or conduct of the claimant (speaking 
generally and not of the particular claimant), may reduce the maintenance. 
If the plaint were considered well founded in this respect, a .son not provided 
for might compel a frugal father, who had acquired large means by his own 
exertions, to allow a larger maintenance than he himself was satisfied to live 
upon, and than children living as part of his family must be content with. 
The only question raised, therefore, Ls whether the obligation, moral or legal, 
of the father to provide a reasonable maintenance for his son, is satisfied by 
a marriage-gift of a prima facie adequate income, and their Lordships are of 
opinion that such a gift is in its character obviously a provision for maintenance 
wliich, in this case, must be regarded as suflicient, and, in respect of which, 
the plaintiff has laid no foundation for further inquiry, cither in law or fact. 

The plaintiiTs claim to an account must next be considered. Ho takes 

nothing under the will. As heir-at-law, he is entitled to so much of the in- 

heritance in the real and personal properly as is not exhausted by the valid 
provisions of the will, and he is entitled to the protection of the law to keep that 
inheritance intact until he comes into its enjoyment. He has averred upon 
information and belief that the trustees, “ ag€iinst the directions contained in 
the will,” sold securities for money consisting of Government paper, “ out of 
the corpus of the estate of the .said testator, and have improperly applied the 
proceeds thereof.” Issue was taken by the trustees upon this averment. In 
the High Court (Original Ordinary Civil Jurisdiclion). Mr. Justice Phear con- 
sidered this statement of the plaintiff insufficient, because ‘‘ the trustees and 
executors are distinctly empowered by the will to pay debts and legacies out 
of the personalty, and the selling of the Government paper, of which the 

plaintiff complains, may, as far as anything goes which is stated by the plain- 
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tiff, have been effected for that purpose.” The High Court (Appellate Juris- 
diction), however, directed an account, thinking that an averment upon 
“information and belief" was sufficient as to a fact within the defendants’ 
knowledge, and not within the plaintiff’s, and that the statement, as to the 
sale being “against the directions contained in the will,” and of the proceeds 
being "improperly applied,” was inconsistent with a due performance of the 
trust. In this latter view, their Lordships concur, and hold that the plaintiff 
is entitled to the account decreed. Whether any further relief should follow 
must be decreed by the High Coturt upon the result of the account when taken. 

Upon the question whether or not there ought to be made a declaration, 
beyond a mere expression of opinion, as to the rights of the parties after the 
life-interest of Jotendromohun Tagore, their Lordships are of opinion that 
such a declaration ought to be made. This case is distinguishable from 
Lady Langdale v. Briggs,<^”'> where it was laid down that, generally speaking, 
it is not according to the course of the Courts in England to declare future 
rights, and it falls within the exceptions there contemplated as possible in the 
judgment of the Lord Justice Turner, page 428; bccau.se all the existing parties 
interested are in Court, and it is impossible to decide the case without consi- 
dering the whole scope of the will, and arriving at judicial conclusions, as to 
the rights of each of the parties thereunder, which judicial conclusions, so far 
as they dispose or may dispose, of the rights of those parties, ought to be 
incorporated in the decree.” Jotendromohun Tagore v. Gnanendramohun 
Tagore, 18 W.R. 359 at 364-374. 

396. Revocation ol' gift. — Except where a gift is vitiated by 
fraud, coercion or undue influence, or made with the intention to 
dofraud creditor.*?, a gift once completed cannot be revoked i**) and 
is valid even as against the creditors. 

397. Revocation and alteration of wills. — All Hindu wills exe- 
cuted on or after the 1st day of September 1870 in, or in respect of 
immovable property situate within, the’ territories which at the 
said date were subject to the Lieutenant Governor of Bengal or 
within the Local limits of the Ordinary Original Civil Jurisdiction 
of the High Courts of Judicature at Madras and Bombay, and all 
Hindu wills executed on or after the 1st day of January 1927, can 
bo revoked or altered only in accordance with the provisions res- 
pectively of Ss. 70 and 71 of the Succe.ssion Act, 1925. These sec- 
tions run as follows : — 

"70. No unjrrivileged will or codicU, nor any part thereof, ahatl he 

revolted otherwise than hy another will or codicU, or by some writing 

declaring an intention to revoke the same and executed tn the manner in 
which an unprivileged will is hereinbefore required to he executed, or hy the 
burning, tearing or otherwise destroying the same by the testator or by some 


(m) 8 De Gex. Marnaghten and Gor- 
don 391. 

(n) Canga Baksh v. Jagat Bahadur, 22 
I.A. 15.3-23 C. 15. But a gift though made 
under a duly executed and registered 
deed can be validly revoked prior to Its 
acceptance by the donee ; Kalyanasunda- 
raw. V. Karuppa, 50 M. 193-54 I.A. 89-25 


A.L.J. 113-29 Bom. L.R. 833-31 C.W. 
N. 509=53 M.L.J. 348=25 L.W. 338=8 
Pat. L.T. 527=1927 P.C. 42 ; Xatiuilabai 
V. Panduranp, 1938 B. 318 : Papotht 
Ammal v. Ooralstoamv, 48 L.W. 764. 

(o) Niuir V. Mata, 2 A. 891; Kal 
BUhanehand v. Asmaida, 6 A. 560 (P.C.) 
=11 I.A. 164. 
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person in his presence and by his direction with the intention oj revoking 
the same.” 

“ 71. No obliteration, interlineation or other alteration nuide in aiij/ un- 
privileged will after the execution thereof shall have any effect, except so far 
as the words or meaning of the wilt have been thereby rendered illegible or 
undiscernible, unless such alteration has been executed in like manner as 
hereinbefore is required for the execution of the will : 

Provided that the will, as so altered, ehall be deemed to he duly executed 
if the signature of the testator and the subscription of the witnesses is made 
in the margin or on some other part of the will opposite or near to such 
alteration, or at the foot or end of or opposite to a memorandum referring to 
such alteration, and written at the end or some other part of the u it/.' 

In the case of all other wills the revocation may even be oral 
without the actual destruction of the Instrument provided the in- 
tention to revoke it is clearly indicated. No formal words are 
necessary to constitute revocation in such cases, the only requisite 
being the animo revocandi clearly expressed by words or con- 
duct. If deiinite authority to destroy a will is given by the 
testator, that would be sufficient to constitute revocation although 
the will is not in fact destroyed. Where the will is in respect of 
self-acquired property of a Hindu, neither the subsequent birth nor 
adoption of a son to him during his lifetime will have the effect 
of revocation of the will, though such event will have that effect in 
respect of the ancestral property under the Mitakshara, if the son 
happens to survive the testator. But a will is not revoked by 
the subsequent marriage of a Hindu, though such will be the effect 
in the case of Christians. A revocation which is shown to be made 
upon a mistake either of fact or of law and is not intended by the 
testator except on the mistaken assumption being correct is, how- 
ever, inoperative, t*) 

398. Revocation by subsequent will. — ^The question whether 
a prior will is revoked by a later will which is inconsistent with the 
prior one is really a question of intention and turns upon the appli- 
cation of the doctrine of dependent relative revocation. In 39 M. 
107, the following wore the facts: A Hindu at a time when he 

1933 L. 544 : Venkatanarayana v. Siib- 
botnmol, 43 I. A. 20-39 M. 107- 29 M.L.J. 
851- (1916) 1 M.W.N. 97-1915 P.C. .li- 
lt A.L.J. 178=18 Bom. L.K. 372 ^20 
C.W.N. 234 : Hanmant v. BMmacharya, 
12 B. 105. See Bodt v. Veiifc(ito*wom(, 
38 M. 369 for the case of the death of 
the son during the testator’s Itfe-tlme. 

(t) H.'ils. Vol. 28 p. 574, para 1144. 

(u) Vetifcatnnorawana v. Subbammal 3 

L. W. 177=39 M. 107 -43 I.A. 20=1915 
P.C. 37-14 A.L.J. 178=18 Bom. L.R. 372 
=20 C.W.N. 234 = 29 M.L.J. 851=(1916) 1 

M. W.N. 97. 


fp) Venkayyamma v. Venkataraman- 
ayyamma, 29 I.A. 156=25 M. 678=4 Bom. 

L. R. 657 -7 C.W.N. 1=12 M.L.J. 299 
(P.C.). 

(q) Chelikani v. Appa, 20 M. 207-7 

M. L.J. 143 affirmed in Venkayyamma v. 
Venkataramanayyamma, 25 M. 678=29 
I. A. 156=4 Bom. L.R. 657=7 C.W.N. 1= 
12 M. L.J. 299 (P.C.) 

(r) Pertab Uaraln v. Subhao Kooer, 
3 C. 626=4 I.A. 228 (P.C.). 

(8) Alfchu Ram v. Raman, 1933 A. 7 
(case of a posthumous son); Mt. Lolita 
Devi V. Ishar, 14 L. 178=33 P.L.R. 478= 
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was without male issue disposed of his ancestral property by a will, 
and also gave his widow authority to adopt in a certain event. 
Subsequently he made an adoption and then executed another will 
disposing of his property in a diirerent manner, without expressly 
revoking the prior will. This will was invalid in Law as the testa- 
tor could not validly dispense of his ancestral property, he then 
having another coparcener in his adopted son. The testator then 
predeceased the adopted son by about a year. Later on, after the 
adopted son’s death, the widow made an adoption purporting to 
act under the authority conferred upon her by her husband’s first 
will. In holding that the later will did not revoke the authority to 
adopt given to the widow in the earlier will and that the adoption 
was consequently valid, their Lordships proceeded to observe as 
follows: 

“ It by his will a tcstatoi* gives property to A and by u codicil gives the 
same property to B, and if in the event it turns out that B c.innut bike, it has 
to be ascertained from the language of the testator as found in the testament- 
ary docuni'-nts whether ho intended that the gift to A should be displaced 
altogctho!' oi that it should be displaced only in favour of B and if B cuimot 
take, the gift to A should remain. If, as in Tnpper v. Tvpper,<^>> the testator’s 
language is that (1) he revokes the gift to A and (2) in lieu thereof hi gives 
to B, it may well be that th.>re is a revocation foi all pui'po.ses. If, as in Quinn 
V. Butler, the donee of .i power to charge, does by his will charge with 
40001 to be paid to A and 3,0001 to be paid to B, C and D equally, and then 
by codicil revokes (he aggregate charge of 7.0001 made by hLs will and charges 
with 7,0001 for A, the charge in the will is no doubt gone for all purposes. 
If, as in Baker v. Story , A takes absolutely under the will, but under the 
codicil takes for life only with a gilt over which iails, and there is an ultimate 
eilectual residuary gift, it is dilhcult to find any room for a contention that 
the gift by will is not gone altogether. But none of these authorities Ls perti- 
nent to the present case. Alexander v. Kirkpalrick,<V) although a ease upon 
two dispositions, of which the former contained a power of revocation, and not 
upon two wills, contains a principle applicable to the present case, viz., that 
an alternative inconsistent disposition which is not valid or clicctual in itself 
docs not revoke an earlier di-sposition of the same properly." (-> 

399. Proof of written wills. — ^Thc burden of proving a will is 
upon the person who propounds the will. Such proof relates to 
two things, (1) that the will was executed by the person by whom 
it purports to have been executed and (2) that he had executed 
it at a time when he had a sound disposing mind. A will is one 

(u) 1 K and J. 665. C.W.N. 234=^29 M.L.J. 851= (1916) 1 

( 111 ) L.R. 6 Eq. 225. M.W.N. 97 ; See also (1934) 1 Ch. 384. 

(X) 31 L.T.N.S. 631. (a) William Robins v. National Trust 

(y) Alexander v. Kirkpatrick. L.R. 2 Co, 101 I.C. 903=1927 P.C. 66 (P.C.): Bur 

H.LSc. 397. Sinah v. Vttam Singh, 38 C. 355=38 I.A. 

(z) Venkatanarayana v. Subbammal, 3 13-9 I.C. 33-15 C.W.N. 177=13 Bom. L-R. 
L.W. 177-39 M. 107--43 I.A. 20=1915 P.C. 59- (1911) 1 M.W.N. 86=8 A.L.J. 123=21 
37=14 A.L.J. 178=18 Bom. LA. 372=20 M.UJ. 100 (P.C.). 
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of the most solemn documents known to law. By it a dead man 
entrusts to the living the carrying out of hi.s wishes, and as it is 
impossible that he can be called either to deny his signature, or to 
explain the circumstances in which it was executed, it is essential 
that trustworthy and cfFoctivc evidence should be - ,-<>n In establish 
compliance with the necessary forms of the law.''*' In order to 
constitute testamentary capacity or sound disp -sing mind, the 
testator must not only be able to understand that he is, by his will, 
giving his property to the object of his regard, but he must also 
have capacity to comprehend the extent of his property and the 
nature of the claims of others whom by his will he is excluding 
from participation of his property. If hr* has capacity to under- 
.stand his position and to appreciate his property and is able to form 
a judgment with respect to the parties whom he choosijs to benefit 
by his will, then that capacity is sufficient to constitute testament- 
ary capacity. The following rules relating to burden of proof 
have been correctly and succinctly stated by Wadia, J. in Ganpat- 
rao V. Vasarttrao*^'^: — (1) Generally speaking, the law presumes 
sanity and if the will is not challenged, it is enough for the pui-pose 
of proving the will that the testator was not a minor and that he 
was otherwise capable of making a will under the law and that he 
duly executed the will; (2) If the testator’s sanity is disputed the 
burden is upon the propounder of the will to cstabli.sh affirmatively 
the testator’s sound disposing mind in the senst* that he knew, 
understood and approved of its contents; (3) If the testator’s in- 
sanity before the date of the will is established, the propounder 
must prove that it was made during a lucid interval; (4) If, how- 
ever, insanity is not established or habitual insanity does not exist, 
the burden of proving actual insanity at the dale of the execution 
falls upon the jjerson attacking the will; (5) If the propounder takes 
an appreciable benefit under it, that is an element of suspicion, and 
the burden is upon him to remove that suspicion, and establish that 
the will was the free will of the testator; (6) If this svispicion is 
disnlaccd by sufficient evidence and the will has been properly 
proved, it is not open to any party to say that the testator ought not 
to have made such a will: (7) In order to find the will good, it is 
not necessary that the testator should have been in perfect health 
with a mind clear enough to give complicated instructions for his 
will. It is sufficient if, when the will was read out and evnlained 

Fe) 34~BoTn T.X 1.T71 1M2 B. .WS. 

(f) VcJfn«H'a«n' v Sh'araman. S7 I. A. 
nc -B R. 179 31 LW. IR-I -34 C.W.N. 20C 
-58 ML.J. 114 .32 Rom. Tj.R. 511^-1930 
M.W.N. 394. 


fft) Tt/im Canal v. Airma Kunwar. 44 A 
495-49 T.A. 413 27 CWN 4B5-21 A.T.J 
402.rl922 P.C. 368. 

(c> Born; v. ButllTi, 2 Moo. P.C. 480. 
id) SaradtndvTUiih v. Sudlifr Chandra, 
50 C. lOOr-1923 C. 118. 

54 
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to him, he was capable of understanding whether his instructions 
have been carried out or not.<»> 

399-A. Right as executor or legatee when established. — 

S. 213 of the Succession Act of 1925, provides that 

No right as executor or legatee can be established in any court of jus- 
tice, unless a com't of competent jurisdiction in British India has granted 
probate of the will under which the right is claimed, or has granted letters 
of administration with the will or with a copy of an authenticated copy of the 
will annexed. 

and that this provision shall only apply in the case of wills made 
by a Hindu where such wills are of the classes specified in clauses 
(a) and (b) of S. 57 of the Succession Act, that is: 

(a) Wills made on or after the 1st day of September, 1870, 
within the territories which at the said dale, were subject to the 
Lieutenant Governor of Bengal or within the local limits of the 
ordinary original civil jurisdiction of the High Court of Judicature 
at Madras and Bombay; and 

(b) Wills made outside those territories and limits so far 
as relates to immovable property situate within those territories 
or limits. 

It must be remembered that even in cases governed by S. 213 
the grant of a probate of a will is not a condition precedent to the 
institution of a suit by the executor or legatee and the only effect 
of the above provision is that he will not be entitled to a decree 
unless probate is granted to him before the passing of the decree. 
Hence if the probate is granted prior to the date of the decree, a 
decree cannot be refused to the plaintiff on the ground that the 
grant was made subsequent to the institution of the .suit.^®^) Nor 
does this provi.sion prevent the legal heirs of the testator from 
maintaining a suit as .such heirs for the benefit of the estate, so long 
as any other claimant docs not establish his right to the same under 
the will. But under S. 214 of the Succession Act of 1925, no 
court can pass a decree against the debtor of a decea.scd person or 
proceed to execute a decree against such a debtor at the instance 
of a person claiming to be entitled to the effects of the deceased 
except on the production by such claimant of a probate or letters 
of administration or a Succession certificate even though the claim- 

(ff) Bai Glingabai v. Bhugtrandaa, 23 C. 327—38 I.A. 7-9 I.C. 22. 

B. 530r-32 I.A. 142 =15 ML.J. 271^=7 Bom. Gopal Z*at v. Atnulya, 59 C. 911 

L.R. 854^3 A.L.J. 68^9 C.W.N. 769. -1933 C. 234 ; Sivasankara v. Arnaravam, 

(g-a) Prabhatnalh v. Ramendrakumar, 46 L.W. 880—1937 M.W.N. 1153 ; Hoja 
61 C. l(181r:1935 C. 158 : Ralchand v. Parthasarathy v. Rajah Venkatadrt, 46 
JlfToJ, 56 B. 65=33 Bom. L.B. lS72r:1932 M. 190=16 L.W. 369. 

B. 13 : Chandra Kltihore v. Pnuanna, 38 
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ant happens to be the son of the deceased/''-*’' except where it is 
shown that the moneys belonged to a joint family and had come to 
the son by right of sinrvivorship/ff-**) 

400. Proof of oral wills. — The words of a nuncupative will 
must be proved with the utmost precision with cM-ry circumstance 
of time and place/'** The propriety of the contents of an alleged 
oral will does not make it any the loss necessary for the Ccjurt to 
be on its guard and to scrutinise closely the evidence of execution 
in respect of its clearness and cogency/'* 

401. Construction of will. — in all cases tiie primary duty oi a 
Court is to ascertain from the language ui the testator what were 
Ills intentions.*** Ihere is no dilterenee between the English and 
Hindu Laws as to tlie materials from which the testator's intention 
is to be collected. Primarily tlie words of the will are to be con- 
sidered. *'** In so doing the Court is entitled and bound to bear 
in mind other matters than merely the words used, such as the 
surrounding circumstances, the position of the testator, his family 
relationships and many other things which are often summed up 
in the somewhat picturesque figure "the Court is entitled to put 
itself into the testator’s arm-chair.” Among such surrounding cir- 
cumstances, none would be more important than race and religious 
opinions, and the Court is bound to regard as presumably, and in 
many cases certainly, present to the mind of the testator influences 
and aims arising therefrom.'** It is no new doctrine that rules 
established in English Courts for construing English documents are 
not as such applicable to India. English rules of construction have 
grown up side by side with a very_ special law of property and a 
very artificial system of conveyancing and it is a very serious thing 


(U-c) Gresham Life Insurance Com- 
pany V. Collector of Etairah, 54 A. 1026 
-.1932 A.L.J. 1015^1933 A. 1 ; Vairavan, 
V. Srinivasachariar, 44 M. 499—1921 M. 
168 (self-acquired property of father). 

(p-ii) Sheetalehandra v. Lakshmimanee, 
63 C. IS ; Jagmohandas v. Allu, 19 B. 338 
See also Gopalostoamy v. Meenakshi, 7 
R 39-1929 R. 99. 

(h) Beer Pertab v. Rajender, 12 M.I.A. 

1 . 

(i) Ramanujacharyulu v. Narasamma, 
1933 M.W.N. 1118. 

(j) Indira Rani v. Akhay Kumar. 59 
I.A. 419-60 C. 554-^1933 A.I..J. .382=35 
Bom. L.R. 211=37 C.W.N. 153=64 M.L-J. 
48=37 L.W. 1=1932 M.W.N. 1301=1932 
P.C. 269. 

(fc) Soorjeemoney v. Oenobundoo, 6 
526 ; Basanta Kumar v. Ram 


Shankar, 59 C. 859=1932 C. 600=55 C T,.J. 
205 ; Kamakhya v. Kushal Chand, 9 Luck. 
349-61 I.A. 145=1934 A.L.J. 299=38 
C.W.N. 477.-36 Bom. LR. 399 -39 L.W. 415 
- 1934 M.W N. 255-66 M.L.J. 294=1934 
PC. 72 (ascertaining testator’s voca- 
bulary by reference to other provisions). 

(I) Narasimha v. Parthasarothi/, 41 1 A. 
31=23 I.C. 166-12 A.L.J. 315=16 Bom. 

L. R. 328.r-18 C.W.N. 554 =26 M.L.J. 411= 
1914 M.W N. 299.-37 M. 199 : Soorjee- 
money V. Denobundoo, 6 M.I.A. 526 ; 
Venkafndri Appa Rao v. ParthasaratM 
Appa Rao. 52 I.A. 214=23 A.L.J. 261=48 

M. L.J. 627-27 Bom. L.R. 823=1925 M.W.N. 
441. -29 C.W.N. 989=1925 P.C. 105=48 M. 
312 P.C. : Rameshwar v. Bolntj. 1935 Ai. 
J. 1133=37 Bom. L.R. 862=40 C.W.N. 8= 
1935 M.W.N. 1122=1935 P.C. 187. 
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to use such rules in interpreting the instruments of Hindus, who view 
most transactions from a diliercnt standpoint, think ditferently, 
and speak differently from Elnglishmen and who have never heard 
of the rules in question. Ihe English rule of construction that 
under a father’s testamentary gift to children as a class, his illegiti- 
mate children, although recognised by him during his lifetime, 
could not be permitted to share jointly with his legitimate children 
ought not to be applied in India where the word children is ordi- 
narily understood to embrace a man’s illegitimate issue also.<"> 
Courts are not at liberty to construe the words of one will by tlie 
construction of more or less similar words in a different will adopt- 
ed by a Court in another litigation or to invent for a testator a 
will which will have the effect of creating an estate at 
variance not merely in details, but in substance and effect with 
what he has said.O’^ A man may act foolishly and even heartless- 
ly; but if he acts with the full comprehension of what he is doing, 
the Court will not interfere with the exercise of his volition^*** by 
adding to the terms of the will.<’‘> But the construction to be 
placed upon the words should bo a benignant construction and 
the fact of the language being ungrammatical or tcchxiical or in- 
correct or mistaken as to the name or description, .should not pre- 
vent the Court from enforcing to the extent and in the fonn allowed 
by the law the meaning of the document if it can be reasonably 
ascertained from the language used.<*> 


402. Construction of gifts. — ^Thc principles applicable to the 
construction of a will apply mutaiis mutandis to the construction 
of a gift as well. It is the real meaning of the parties and not so 
much the form of expression or the literal sense of the words that 
is to be regarded in a.sccrtaining the intentions of a Hindu donor. 
Where an interest or ownership is created entitling the donee to 
deal with the subject of the gift according to pleasure, the gift will 


(m) Bhagahati v KaUchann, 38 I A. 54. 
" 10 I.C. G41 1.1 C.W.N. .103 -8 A.L J. 433 
-13 Bom L.R. 375-21 M L.J. 387 -(1911) 
2 M.W.N. 295-38 C. 468 P.C. ; Norendra 
Nath V. Kamalahasiiii, 23 C. 563 -23 I.A. 
IS PC.; Indira Rant v. Akhoy Kumar, 
59 I.A. 419-37 L.W. 1=19:12 M. W. N. 
1301^64 ML.J. 48-14 P.L.T. 101--1932 
P.C. 269=60 C. 554=19.13 A.L.J. 382=35 
Bom. L.R. 211=37 C.W.N. 153. 

(n) Sher Bahadur v. Ganga Bakah, 36 
A. 101-41 I. A. 1=12 A.I,.J. 188-16 Bom. 
L.R. 306-18 C.W.N. 401=1914 M.W.N. 184 
- 26 M.L.J. 291; Barlow v. Ordc, 13 M. 
I.A. 277. 

(o) Soslman v. 5hib Narain, 1 P. 305= 
49 I A. 25=26 C.W.N. 425=3 P.L.T. 133= 


13 T*W. «4 42 M.L.J. 492- 24 Bom. h. 
R. .176 - 20 A.L..J. :162..-1922 M.W.N. 368= 
1922 PC 6.1; Annada v. Raton, 1934 C. 
.170. 

(p) Tagore v. Tagore, I.A. Sup. 47--9 
Beng. L.R. 377 18 W.R. 359. 

(q) Motibai v. Jamsetjee, 19 L.W. 437 
22 A.LJ. 98=1924 M.W.N. 173=26 

Bom. L.R. 579=29 C.W.N. 45=80 I.C. 777 
P.C. 

(r) Naratimha v. Parthasarathy, 37 M. 
199-41 T.A. .11 -23 I.C. 166=26 M.LJ. 411 

.12 A.1..J. 315=16 Bom. L.R. 328=18 C. 
W.N. 554-1914 M.W.N. 299. 

(s) Tagore v. Tagore, I.A. Sup. 47=9 
Bong. L.R. 377- 18 W.R. 359. 
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be deemed absolute. Where a gift is equally capable of being 
construed as a gift for life or an absolute gift but it is not limited 
in any way but is followed by a general power of appointment 
and a gift over in default of appointment, the first gift should be 
treated as an absolute gift. 

403. Bequest to charity and the cy pres doctrine.- A valid 
charitable bequest is one for the benefit of the public or mankind 
such as for starting a “ Sadavart,’’^“> or for periodical feasting of 
Brahmins, t”’ But the subject of such bequest must be reasonably 
certain and ascertainable; thus a mere bequest for ‘ Dhaim mean- 
ing virtue or legal duty and law, is very vague and is wholly 
void. On a failure of the specific charitable bequest, the Court 
has jurisdiction to act upon the cy prea doctrine, whether the 
residue be given to charity or not, unless upon the con- 
struction of the will, a direction can be implied that the 
bequest, if it fails, should go to the residue. The 
cy pres doctrine is applied where, from the lapse of time 
and change of circumstances or other reasons, it is no longer 
beneficial to apply the property left by the founder or donor in 
the exact way in which he has directed it to be applied, but it can 
only be applied beneficially to similar purposes by different 
means. 


404. Gift to females whether passes absolute estate. — In con- 
struing the will of a Hindu in favour of female relations, it is not 
improper to take into consideration what are known to be the 
ordinary notions and wishes of a Hindu, with respect to the devolu- 
tion of property. It may be assumed that a Hindu knows that, as 
a general rule at all events, women do not take absolute estate of 
inheritance which they are able to alienate. But it is not the 
law that in the (jase of a gift to a Hindu widow, .she has no power 
to alienate unless such power is expressly conferred. It is possi- 
ble, by the use of words of sufficient amplitude such as “ malik ”, 
“from generation to generation” etc., to convey the fullest rights 
of ownership including the power to alienate. Thus if words are 
used conferring absolute ownership on the wife, unless the cii*- 
cumstances of the case are sufficient to show that such absolute 


(t) Kandarpa v. Afehoi/chandra. 61 C. 
106- 1934 C. 379=38 C.W.N. 156. 

(u) Jamnabai v. Khimji, 14 B. 1. 

(V) Lakthmibai v. Vaijnath, 6 B. 24. 
(w) Motlvahoo v. Mamoo Bai, 21 B. 
709=24 I.A. 93=1 C.W.N. 366 (P.C.); 
Ranchordoa v. Parvatibat, 23 B. 725=26 X. 
A. 71=1 Bom. L.R. 607=3 C.W.N. 621 


(P.C.). 

(xl Mayor of Lyons v. Advocate-Gene- 
ral. 1 C. 303 - 3 I.A. .12 (P.C.) 

(y) Bal Krishna v. Vinayak, 139 I.C. 
594=34 Bom. L.R 113 -1932 B. 191. 

(*) MttlMvned Shumsool v. Sheioufcrain, 
2 I.A. 7. 
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ownership was not intended, it cannot be successfully contend- 
ed that the wife has no power to alienate unless the power of 
alienation is conferred upon her in express terms. But in the 
case of a simple gift or bequest to the wife or widow without there 
being any words conferring absolute ownership, the presumption 
will be that she takes only a limited estate. The same principles, 
it is submitted, will apply even in the case of gifts or bequests to 
the other female relations such as a daughter,"^’ or a daughter- 
in-law, i*** and the rulings to the effect that the presumption of 
qualified estate does not apply in the case of gifts to female rela- 
tions othei' than the wife or widow, cannot, it is respectfully 
submitted, be correct', in view of the fact that this rule or presump- 
tion was formulated in the case of a devise to a daughter-in-law, U) 
and the rule was applied in a later case by the Pi’ivy Council in 
respect of gift to a daughter. But tliis rule of construction is 
only to be applied where the terms of the instrument do not make 
it clear whether what was intended to pass was a limited estate or 
an absolute estate. Thus where a father-in-law granted to his 
daughter-in-law certain property for her support and maintenance 
under an instrument and it recited that the daughter-in-law was 


(a) Axhrafi v. Bidya, 20 LW. 42.') 26 
Rom LK. 776-47 M.L.J. S8,'i-1924 M. 
W.N. 819-1924 P.C, 191 ; Subhamwfi V. 
Roma Naulu, 45 M L.W. 153 (1937) 1 
M.L.J. 268 ; Ramanuj v Manraj, 10 Luck. 
606- -1935 Oudh. 198 ; Suanii Dayal v. 
Ramadhar, 6 Luck 715-1931 Oudh. 358; 
Manumaliaawavii v. Naraynnasvsami, 63 
M.LJ 107-U832 M.W.N. 798 =35 L.W. 756 
-1932 M. 489. 

(h) Jaf/mohtin v. Pandit Sri Nath. 32 
L.W. 6C5-S7 I. A. 291-32 Bom. L.R. 1609 
-.1930 AL.J. 1261-35 C.WN. 4-1930 M. 
W.N 961-59 M.L.J. 446-- 1930 P.C. 253; 
Rtimachandra Rao v. Ramachanrira Rao, 
45 M. 320 49 I.A. 129 16 L.W. 1^1922 
MWN 359 - 26 C.WN. 713-20 ALJ. 684 
43 M.LJ. 78 24 Bom. L.R. 96.1 -1922 
PC. 80, Shall// Ram v Charanjil Lai, 57 
I A 282 11 r.ih 64.5-34 C.W.N. 1073== 
32 L.W. 376 .59 M L.J 437- 32 Bom. L.R. 
1578 1930 P.C. 239; Fatah Chanil v. Rap 
Chand, 38 A. 446 18 Bom. L.R. 900=^21 
C.W.N. 102-4 L.W. 597-(1916) 2 M W.N 
567-43 I.A. 183-1916 P.C. 20; Bhaidaa v. 
Bai Gulab, 46 B. 153-49 I.A. 1-20 A.LJ. 
289 - 24 Bom. L.R. 551=.28 C.W.N. 129- 
42 M.L.J. 385- 15 L.W. 412-1922 P.C. 
193; Surajmani v. Rabi Nath, 30 A. 84= 
5 A.LJ. 67^12 C.WN. 231=10 Bom. L.R. 
59 -.-18 M.L.J. 7=35 I.A. 17. 

(c) Mangamma v. Dorayya, 44 L.W. 
684-1937 M. 100=71 M.L.J. 688; Radha 
Prasad V. Ranee Uanl, 35 C. 896=35 IJi. 
118=12 C.W.N. 7B9=6 A.LJ. 460=10 BOm. 


LR 604 IS M,I..J 287 (P.C.). 

(d) Dnj Lai v Suraj Bikram, 34 A. 
405 39 I A 150 14 Bom L.R. 827=23 M. 
LJ 38-1912 M.W.N. 646 - 9 A.L.J. 802= 
16 CW.N. 745 -16 I.C. 92 (PC) 

(Pi Koiayya v. Vtirodbnmma, 1930 M. 
744 59 M.L.J. 461-32 L.W. 584; Raja- 
menickn v. Afanickam, 20 L.W 672—47 
ML.J 72',)- 1925 M.W.N. 120-1925 M. 254; 
Uahimehandra v. Hara Kumari, 42 C. 561 
-30 T.C. 798; Atul v. Sanyasi, 32 C. 1051 
9 C.W.N. 784. 

(/) Mahnmed Shamsool v. Shewakram, 
2 I.A. 7. 

(v) Radha Prasad v Ranee Mani, 35 C. 
896 - 35 I A. 118 12 C.W.N. 729 - 5 A.L.J. 
160 10 Bom. L.H. 604-18 M.LJ. 287 
(P.C.): Sec also Narayanaswamy v. 
aoiMUu-wami. 46 M.L.W. 258 rl938 M. 0 
Mhich lays down the relevant considera- 
te ns to be borne in mind; Bibbabatl v. 
Mahendra, 1938 C .14 .l.L.R. (1937) 1 C. 
400; See also Ml. Ramesfiiear v. Shiolal, 
14 P. 640 19.15 P. 401; Dorayya v. 
Moagamnut. 69 M.L.J. 320 .1936 M. 130 
nflirmed In 71 M.L.J. 688=44 L.W. 684= 
1937 M. 100. 

(b) Ramachandra v. Ramaehandra, 42 
M 283-36 M.L.J. 306=52 I.C. 94; See also 
Maneklal v. Keshav, 1938 B. 71 laying 
down that the life-estate conferred under 
a will may be distinct from what Is ordi- 
narily understood as a Hindu widow’s 
estate. 
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to remain absolute owner {nialik inv^takil) of the property, the 
Privy Council held that the donee took an absolute estate in the 
property and not one which determined with her life. In such 
a case any subsequent clause in the instrument providing for a 
gift over on the termination of the first donee’s iniei-ost is inopera- 
tive and ineffective to cut down her absolute L.state. So also 
any subsequent clause prohibiting alienation is to bt' rejected as be- 
ing repugnant to the absoluteness of the estate created by the 
former clause, Whore a Hindu left a will devising his estate 
to a female as “ malik ” with a proviso that in the e\'enl of her 
death his nephew was to be his heir, on the female surviving the 
testator, it was held that the female took an absolute estate and the 
gift over to the nephew had no operation.”' The distinction be- 
tween a repugnant provi.sion and a defeasance provision is some- 
times subtle, but the general principle of law seems to be that 
where the intention of the donor is to maintain the absolute estate 
conferred on the donee but he simply adds some restrictions in 
derogation of the incidents of such absolute ownership, such 
re.strictive clauses would bo repugnant to the absolute grant and 
therefore void. But where the grant of an absolute estate is ex- 
pressly or impliedly made subject to defeasance on the happening 
of a contingency and where the effect of such defeasance would 
not be a violation of any rule of law, the original estate is curtailed 
and the gift over must bo taken to be valid and operative. If a 
gift over is to take effect, the terms of the bequest taken as a 
whole must not confer an absolute estate on the first donee. 

The oft-recurring question whether a gift of immovable pro- 
perty by a husband to his wife confers on her an absolute estate or 
only a qualified estate was recently discussed by the Privy Council 
as follows : — 

"In this appeal the Board have again to consider a question which has 
been discussed under different guises in a number of cases within the last few 


(i) Bishnath Prasad Singh v. Chandi- 
ka. 35 Bom. L.R. 341 -37 C.W.N. 417 
-64 M.L.J. 302=60 I.A. 56-55 A. 61 
1933 P.C. 67 -37 L.W. 407- 1933 M.W.N. 
239=1933 A.L.J. 347 ; See .ilso Par- 
tap Chand v. Mt. Mokhni, 14 Lah. 485— 

1933 Lah. 365; Kamala Prasad v. Murli. 

1934 P. 398 13 P. 550-15 P.L.T. 715; 
Saraiu Bala v. Jyotlrmoyee, 58 I.A. 270= 
59 C. 142-=33 Bom. L.R. 1257-1931 A.LJ. 
5.W.-34 L.W. 51.=1931 M.W.N. 989=35 C. 
W.N. 903=61 M.L.J. 501 -=1931 P.C. 179 (a 
c.ise of Rift to dauRhter). 

(j) Partap Chand v. Mt. Makhnl 14 
Lah. 485=1933 Lah. 365; Bhupati v. 
Chandi, 39 C.W.N. 390 ; See also Thayalai 


V Kannammal. 1935 M. 704 and Govind- 
bhai V. Dahyabhai, 38 Bom. L.R. 175-1936 
B. 201 for the v.ilidity of a Rift over of 
what remains of a prior absolute estate. 
See also Subbamma v Rama Naidn. 45 
L.W. 153- f 19.37) 1 ML.J. 268 (1937) 

M W N. 164 for the position that it Is 
permissible to create an Interest analogous 
to a woman's e.*.-tate with a gift over 

(It) Lala V. Dal Koer, 24 C 406; Um- 
lao V. Baldev, 14 L. 353- 1933 Lah. 201. 

(l) Kamla Prasad v. MurH, 1934 P. 398 
-1.3 P. .550 15 P.L.T. 715. 

(m) Rameshwar v. Shea Lai, 14 P. 640 
-1935 P 401. 
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years, viz., whether, under Hindu Law, a woman taking immovable property 
by gift from her husband has power to alienate it 

The most recent decision on the subject is in Pandit Shalig Ram v. Bawa 
Charanjif LoK") which cited and followed the judgment of Lord Buckmaster 
in Bhaidas Shivdas v. Bai GulahAo) Reference was also made to Ramachandra 
Rao V. Ramachandra Raofpt in which Lord Buckmaster made certain remarks 
explanatory of the decision in Surapaani v. Rahi Nath Ojho,<<t) another case 
in which a widow’s power of alienation had been called in question, but their 
Lordships have no doubt that these remarks were not intended to quality in 
any way the pronouncement in Bhaidas Shivdas v. Bai Gulab.(o) There is 
also an exhaustive judgment of Sir John Edge in Sasiman Chowdhurain v. 
Shib Narayan Chowdhuryirt to which Lord Buckmaster was a party and 
which was heard a few days only after Bhaidas Shivdas v. Bai Gulab.(o) 

Under these circumstances their Lordships feel that the doctrine upon 
which the decision of the present appeal depends is so well established that 
no further discussion of the authorities is required. 

If, as in the present case, the donor does not confer upon the lady cxprcs.s 
power of alienation, such power may nevertheless be deduced from the terms 
of the gift if the word.s used are suilicient to confer upon her absolute owner- 
ship, unless the circumstances or the context show that such absolute owner- 
ship was not intended. There is, their Lordships think, no magic in the use 
of any particular word or form of words ; the document must be construed 
as a whole, and its fair import deduced in the ordinary way, and if the con- 
clusion come to is that it confers the estate out and out with no reservation, 
the right of alienation will be included just as much as any of the other in- 
cidents of ownership, and just as much where the gift is to a female as where 
it is to a male. 

In the preset case, one Gaind Singh executed a deed of gift, dated the 7th 
May, 1877, in favour of hLs wife Musammat Agind Kuar. The subject-matter 
of the gift was pail of an estate in Oudh known as Bhiti Risalpur, of which 


(n) 32 L.W. 376 (P.C.)-57 I.A. 282= 
1 1 Lah. 645 34 C.W.N 1073 . 59 M.UJ. 
4.37-32 Bom LR. 1578-1930 P.C. 2,39. 
In this case the will of a Hindu which laid 
down that his two wives and daughter-in- 
Inw were the " heirs '' to his property 
contained no provision for dealing witli 
the property after the death of the de- 
visees. There was notlilng In the cir- 
cumstances or in the context to indicate 
that it was the intention of the testator 
to limit the estate of any of the three 
devisees to a life-estate or to a limited 
estate similar to .-i " widow s estate " under 
the law of inheritance. Their Lordships 
held that the will conferred upon each 
of his two widows and his daughter-in- 
law full proprietary rights in an one- 
third sliarc of the testator's estate. This 
case lends support to the view that even 
In the case of a simple gift to a female, 
she must be held to take an absolute 
eshile with full powers of alienation tm- 
less It can be diown from the circum- 
stances or the context that the intention 
pf the testator was to confer only a 


limited estate. This view has been 
taken in Krighnaswami v. Ramachandra, 
67 M.L.J. 821=40 L.W. 302=1934 M. 646; 
If agasl v. Anandi, 35 Bom. L.R. 952 U933 
Bom. 445; Hilalsinp v. Udesinp. 39 Bom. 
LR 1217-1938 B. 125 and the fact that 
toe notions of the Hindus have changed 
since the ruling In Mahomed ShumsooVs 
case has much to recommend the view 
in favour of a presumption for an ab- 
solute estate even in the case of a female 
donee 

(o) 49 I.A 1 -46 Bom. 153=20 A.LJ. 
289-24 Bom. L.R. 551=26 C.W.N. 129=42 
M. L.J. 385 .15 L.W. 412 (P.C.). 

(p) 49 I.A. 129-45 Mad. 320=16 L.W. 

1 1922 M.W.N. 359=26 C.W.N. 713=20 A. 

L.J. 684=43 M.L.J. 78=24 Bom. L.R. 
963-1922 P.C. 80. 

(q) 35 I.A. 17=30 All. 84 -5 A.L.J. 67= 
12 C.W.N. 231=10 Bom. L.H. 59-18 M.L.J. 
7 (P.C.) 

(r) 49 I.A. 25=1 Pat. 305-15 L.W. 434 
-26 C.W.N. 425=.3 P.L.T. 133=42 M.L.J, 
492-24 Bom. L.H. 576=20 A.L.J. 862= 
1922 M.W.N. 368 (P.C.) 
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Gaind Singh was the proprietor. He had no son and had already made over 
other considerable portions of his estate to his two daughters. After her 
husband’s death, Musammal Agind Kuar by a sale-deed of the 8lh Septen.ber, 
1881, transferred a portion of the property to one Chedi Ram Misr. whose in- 
terest is now represented by the respondents. The sole question raised for 
determination by their Lordships is whether she had pnucr so to do. The 
appellants claim as the ultimate reversioners to whom the property would 
if the alienation was invalid. 

The deed of gift is in the following terms : — 

“I am Gaind Singh, son of Nokbe Singh, caste Chattri Bais, resident ui 
Mauza Mareman, pargana Pachhamrath, and Suerdar and Taluqdu” of Bhatti, 
pargana Tanda, district Fyzabad. 

Whereas the entire village Fatchpur and hail of village Nau Sanda con- 
stitute my Zamindari Haqiat without any coparcenership which arc in my 
exclusive possession, having been granted by the Government as reward for 
my loyalty, and I am in proprietary possession and enjoy nent thereof up to 
the time of the execution of this deed whereas I am now old and no reliance 
can be placed on this borrowed life ; whereas I am afraid that this estate 
might be destroyed after me as I have no male issue and whereas Musainmat 
Agind Kuar is my lawfully wedded wife besides whom 1 have no other co- 
sharer and coparerner, so, with a view to safeguard the aforesaid property, 
I, while in the enjoyment of sound health and unimpaired intellect, isithout 
reluctance and coercion, have specitdly gifted the Zamindan in the aforesaid 
villages with all the original and accreted rights, cultivated and unculti- 
vated lands. Seer, Saer, jolkar, hankar and all the rights held by me, to my 
wife Musammat Agind Kuar and I do hereby covenant and reduce to writing 
that the said lady shall, generation after generation, remain in possession and 
enjoyment of Zamindari Haqiat in the said villages on pay ment of liic Govern- 
ment revenue. Now, after the execution hereof, if 1 or any one of my 
heirs and co-sharers lays any sort of claim to the aforesaid property against 
the donee the same shall be deemed false and untenable by the powers that 
be. With the exception of the lady-donee, no one else shall have any power 
of interference and meddling with regard to the gifted property. 

Wherefore these few presents have been reduced to writing by way of a 
specific deed of gift, so that it may serve as on authority and be of use when 
required.” 

Their Lordships have no doubt that reading this deed as a whole it must 
be construed as conferring upon Musammat Agind Kuar an absolute estate 
in the property. Both the Courts in India by whom the case was heai-d 
came to the same conclusion, and their Lordships think it unnecessary, there- 
fore, to discuss the document in detail. They would, however, remark that 
not only does the donor transfer to her all his rights in the property, but 
he says that she is to remain in possession and enjoyment of it “from gene- 
ration to generation,” words which have come to have almost a technical 
meaning in many parts of India as conveying a heritable and alienable estate ; 
Ram Lai Mookerjee v. Secretary of State for Indiai»l and Lalit Mohun Sing 
Roy V. Chufckan Lai Roy.W 

In their Lordships’ opinion the appeal fails and should be dismissed with 
costs, and they will humbly advise His Majesty accordingly.” Jagmohan 
Singh v. Pandit Sri Nath, 32 L.W. 605. 

(« ) 8 I.A. 46 at p. ei=^ Cal. 304 (PX!.) I C.WJT. 387 (P.C.). 

It) 24 I.A. 78 at p. 88=24 Cal. 834= 



CHAPTER XII. 


THE LAW OF INHERITANCE 

405. Foundation of the Rules of Inheritance. — The text of 
Manu “ sons take the property, to the nearest sapinda, the inherit- 
ance next belongs ” (Manu, ix. 187) is the foundation of the Rules 
of Inheritance of the Hindus.^®) Jimutavahana, the author of the 
Dayabhaga, considers sapinda relationship to mean “ community in 
the offering of funeral oblations,” while Vignaneswara, the author 
of the Mitakshara, takes it to arise from community of blood, or, 
to use the quaint language of Hindu writers, “community of particles 
of the same body”.***’ The term sapinda is derived from two words 
in Sanskrit “ sah ” meaning “ with,” and “ pinda ” which means a 
“ ball ” or “ body.” The Mitakshara accepts the latter meaning of 
the word pinda and selects the heirs upon the basis of propinquity, 
but the Dayabhaga prefers the former meaning and chooses the 
heirs upon the efficacy of their obsequial offerings to the manes of 
the departed in the Parvana Shradh. In other words, according to 
the Mitakshara the preferential right to inherit is determined by 
family relationship or the community of corporeal particles, 
while in the Dayabhaga it is determined by the capacity to perform 
funeral rites. It may happen that in some instances, the same per- 
son would be the preferential heir, whichever tost is applied, but in 
others the two tests do not point to the same person, It is this 
difference in the tests adopted that led to 'the difference in the heirs 
between the two schools of the Mitakshara and the Dayabhaga. 
But the Mitakshara, whilst holding that the right to inherit does 
not spring from the right to offer oblations, does not exclude it 
from consideration as a test of propinquity or nearness of blood 
when a question of preference arises in doubtful cases. 


(o) ildil Narayan v Mahabir Prasad 
48 r.A. 86-14 L.W. 20 19 A.L.J. 208= 
23 Bom. L R. 692-23 C.W N. 842 ^1921 
M.W.N. 153:.2 P.L.T. 97-40 M.L.J. 270- 
1921 P.C. 53. 

(()) Ramchandra v. Vinayak, 42 C 
.384 41 I A 290-12 A.L.J. 1281-16 Bom. 
L.R. 863.18 CW.N. 1154- 27 M.L.J. 333 
=1 L.W. 831=1914 M.W.N. 835 1914 P.C. 

1 , Burfdhfi Singh v. Laitu Singh, 37 A. 
604 .42 I A. 208-13 A.L.J. 1007 17 Bom. 

L. R. 1022 - 20 C.W.N. 1 - 29 M.L.J. 434= 

2 L.W. 897-1915 M.W.N. 772= 1915 P.C. 70. 
(c) Jadnnath v. Bhheshar, 59 I.A. 173 

-36 C.W.N. 1073..- 19.32 A L. J. 632=63 

M. LJ 287=1932 M.W.N. 1037=1932 P.C. 


142. 

<t0 iMllubhai V. rnssihni. S B. 110- 
7 I.A 212 

(c) Buddha Singh v. Laitu Singh, 37 
A 604 .42 r.A. 208-1915 P.C . 70=13 
ALJ 1007.-.17 Bom. L.R. 1023- 20 
CW.N. I 29 M.L.J. 434.-2 L.W. 897-1915 
M.W.N. 772 : JnHnrira v. Nagendra, 55 C. 
1153.32 C.WN. 548=1928 C. 289 affirmed 
in 34 LW 465 .58 I.A. 372 - 35 C.W.N. 
1153 1931 M.W.N. 978 61 M.L.J. 442=33 
Boui. LJl. 1411 1931 A.L.J. 1009.-1931 

PC 268; Dulahim v Bisheshar. 59 I.A. 
173=30 C.W.N. 1073=1932 P.C. 142 .1932 
AL.J. 632-63 M.L.J. 287=1932 M.W.N. 
1037. 
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406. Exclusion from inheritance. — ^Hindu Law recognises cer- 
tain disqualifications as disabling a person from inheriting as the 
heir of another, the onus of proving which is upon the person alleg- 
ing them,^^) and these disqualifications, some of which have been 
removed by legislation, may be conveniently classified as (1) 
Physical, (2) Mental, (.*1) Moral, (4) Religious, and (5) Equitable. 

407. Physical Disqualifications. — Congenital blindness,''’^ con- 
genital deafness and dumbness, the want of any limb or organ. If 
congenital, deformity and unfitness for social intercourse arising 
from a virulent and disgusting nature of a disease like leprosy, 
all these were held to disqualify a person from inheriting, but not 
an incurable tumour on the nose and in the nasal cavity.**') The 
onus of proving the congenital nature of the disqualification is upon 
the person asserting it.*** All the.se disqualifications have now been 
removed by the Hindu Inheritance (Removal of Disabilities) Act 
of 1928. This Act which came into force on 20th September 1928 
is, however, not retrospective and does not apply to any person 
governed by the Dayabhaea School of Hindu Law. 

408. Mental disqualifications. — A person who is a lunatic at 
the time the succession opens, though the lunacy is not congenital, is 
disqualified from taking the inheritance,*’"* the principal reason be- 
ing his incapacity to perform the religious duties.*"' But in order to 
disqualify a person from inheriting on the ground of lunacy or 
idiocy, it must be shown that he is not capable of distinguishing 
between right and wrong. *®* Under the Hindu Law governed by the 
Mitakshara a congenital disqualiBcation may prevent property aris- 
ing from birth, but a disqualiBcation (such as lunacy) that super- 
venes later merely causes a suspension of the right of a coparcener 
thus aiHicted to a share on partition and for the rest leaves his 
coparcenary interest intact. Therefore his right as a coparcener is 
not so affected by the supervening disqualiBcation as to prevent him 
taking the whole estate by survivorship after the death of his copar- 


<f) Chunder v. Krtato. 18 W.R. 375. 

(p) Pudlava v. Pavanata, 45. M. 949— 
IG L.W. 56.3-1922 M.W.N 693 -43 M.LJ 
596-1923 M. 215 P.B : Gunjeshwar v 
Durpa Proshfld. 44 I. A. 229-1917 P.C 
146-16 A.LJ. 1-20 Bom. L.H. 38-22 
C.W.N. 74-=34 M.L.J. 1:^7 L.W 94-1918 
M.W.N. 16=45 C. 17. 

(h) Wra Singh v. Gango Sahat, 6 A. 322 
-11 I.A. 20: SavUrlbai v. Bhauhhat. 51 
B. 50=1927 B. 103.-29 Bom T..R. 64 ; Mt. 
Bitdhn V. m. Sahodra. 11 P. 35--.12 Pat. 
L. T. 489=1931 P. 367. 

fi) Venkata v Pnrustiottam, 26 M. 133 
-12 M.I..J. 262. 

(J) Bangayya v. Thantkaefialla, 19 M- 


74 : Ramnbai v Hnmabai, 48 B. 363—51 
I.A 177-26 Bom. L.R 308-46 M.LJ. !>37 
1924 MW.N. 357 . 22 A L.J 384 : 20 
LM'. 8 t29 C.W.N. 129--1924 P.C. 125. 

del Stibba V. Venkatrama, 26 M.I..J. 
508-23 I.C. 528. 

(11 Budh Sugar v. Bishitn, 47 A. 327= 
1925 A. 366 23 A.I...T. 141. 

(ml Ram v. Bhani, 38 A. 117=32 I.C. 
127-14 ALJ. 11. 

(nl Ran Bijaf v. Japatpol, 17 I.A. 173 
=18 C. 111. 

(o) Ran Bijai v. Japatpal, 17 I.A. 173-= 
18 C. Ill : Bodhnaratn v. Umrao, 13 M. 
I.A. 519 ; Golb Singh v. Kurun Singh, 14 
M. I A. 176. 
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ceners.(P> After the Hindu Inheritance (Removal of Disabilities) 
Act of 1928 came into force, an idiot or lunatic who is not governed 
by the Dayabhaga School would be disqualified from inheriting 
only if his disability is congenital. Where a person is sou^t to be 
excluded on the ground of his mental defect the onus is on the party 
alleging it to make out his allegation. 

409. Moral disqualifications . — Unchastity disqualifies a woman 
from inheritance under the Dayabhaga, whatever be her relation- 
ship to the last owner, provided the last full owner was a male 
and not a female. Under the Mitakshara, unchastity operates as 
a disqualification only in the case of the widow of the last owner. 
But once the property has validly vested in a woman, her subse- 
quent unchastity would not divest it.^“^ 

410. Illegitimacy. — Illegitimacy is a bar to inheritance in res- 
pect of the estate of a deceased male holder unless he happens to 
be a Sudra separated from his collaterals and the illegitimate per- 
.son is his son bom to his exelusively and permanently kept concu- 
bine. (Sec. Ss. 71, 72, 350 and 433) . 

411. Religious disqualifications. — ^Loss of caste and conversion 
to an alien faith are disqualifications for purpose of inheritance 
under the Hindu Law. They have ceased to be such disqualifica- 
tions after the passing of the Caste Disabilities Removal Act of 
1850. (See S. 31) . But the adoption of the holy order and com- 
plete renunciation of all worldly ties will operate as civil death so 
us to exclude a person from inheritance. (See also S. 415). 

412. Equitable disqualifications. — ^No one is entitled to succeed 
to the estate of the person whom he has murdered and both he and 
the person claiming through him should be excluded from inherit- 
ance, if not under Hindu Law, at least under the principles of 
equity, justice and good conscience. The murderer must, for the 
purpose of inheritance, be treated as if he were dead when the 
inheritance opened and as not being a fresh stock of descent. The 
exclusion extend.s to the legal as well as beneficial estate, so that 
neither can he himself succeed, nor can successsion be claimed 


(p) Mt. Dilraj v. Rikhettear, 13 Pat. 
713-15 Pnt. L.T. 479=1934 P. 373 ; 
Utiithiuaml v. Meenammal, 43 M. 4M= 
55 I.C. 576- 1930 M. 652=38 M.L.J. 291= 
1920 M. W.N. 353; VitMldaa v. VadUal, 
1936 B. 191=38 Bom. I,.R. 257. 

(q) Surti V. Narain, 12 A. 530. 

(r) Rajabala v. Shyama, 22 C.W.N. 
566=45 I.C. 714; Sundarl v. PitambaH, 
32 C. 871=9 C.W.N. 1003; Ratimath v. 
Durga, 4 C. 550. 

(t) Nooendra v. Benoy, 30 C. 521=7 


C.W.N. 121. 

ft) Vedamnuil v. Yedanayaga, 31 M. 
100=18 70 ; Baldeo v. Mathura. 33 

A. 702:.-8 A.L.J. 811=11 I.C. 43 ; Adoyapa 
V. Rudrava, 4 B. 104 ; Ram Pergash v. 
Mt. Dahan Bibi, 3 P. 152=1924 P. 420= 
5 P.I..T. 203. 

(u) Monlram v. Kerri KoUtanl, 5 C. 
776=7 I.A. 115. 

(») Gowri V. Ntader, 18 C.W.N. 59=23 
I.C. 387 ; Panhottam v.Besatbbal, 34 Bom. 
LJl. 852=1932 B. 450. 
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through him/®) In addition to this, the texts lay down that a per- 
son who displayed active and malignant hostility to the deceased is 
not entitled to succeed to his estate. 

413. Effect and extent of disability. — ^The disqualification is 
only personal and does not taint the blood an'i hence the next 
heir,(v) though he claims through a disqualified heir,f-' is entitled to 
succeed to the estate except when he happen.s to be the adopted 
son of the disqualified heir.*®) But in the case of a murderer, not 
only is he excluded from inheritance, but al.so is every other person 
claiming through him***) such as a son*®) or a sister ot the mur- 
derer ; ***) in a Bombay case, however, the wife of the murderer was 
held entitled to succeed as gotraja sapinda to the estate of the 
deceased, on the ground that she could not bo said to claim the 
estate through her husband.*®) Tlie fact that subsequent to the 
opening of the inheritance the defect has been removed will not 
entitle a person to divest the estate which has already vested in 
another. *f ) 

414. Vesting never in suspen.se. — The right of succession to 
an estate of a deceased owner vests immediately on his death in 
his then nearest heir and cannot bo held in abeyance except when 
a nearer heir is then in the womb. 

41,'i. Divesting of the vested estate. — Once the e.state of the 
deceased has vested in a person who wa.s hi.«s nearest heir at the 
time of his death, it cannot be divested by the subsequent birth of a 
preferable heir unless he was, at the time the succession opened, in 
his mother’s womb.*®) But in the case of an estate vesting in the 
widow or some other remoter heir of the la.st holder, her adoption 


(w) Kenchava v. Girlmallappa, 48 B. 
569-51 I.A. 368-26 Bom. LR. 779^20 
L.W. 417--47 M.LJ. 401^22 A.L.J. 962- 
29 C.W.N. 271-1924 M.W.N. 719-1924 P.C. 
209 ; Vedanayaga v V^dammal, 27 M 
591^14 M.I..J. 297. The principle Rround- 
cd on public policy which prevents a sane 
murderer from benefiting under the will 
of hlB victim applies with equal force In 
the case of a victim dying intestate so as 
to preclude the murderer or his personal 
representative from claiming the property 
In respect of which his victim died In- 
testate : Signeorth, Tn re. Bedford v. 
Bedford, (1935) 1 Ch. 89. See also the 
recent decision of the House of Lords In 
Bereaford v. Boyal Tnsurance Co. (1938) 
2 All E.R. 602 to the effect that no one 
can be allowed to benefit from his crime. 

(X) Khkttermont v. ffadarnMnl. 16 
C.W.N. 964=17 I.C. 83; Mukmdt v. 
Jnmni, 73 I.C. B7S ; Dharma v. Amulvo- 
ftton, 33 C. 1119=10 C.WJf. 765. 


( 1/1 Bodhnarnin v. Omrao. 13 M. I.A. 
.519 

(;) Cangii v Chandrabhngabal, 32 B. 
275 -10 Bom. L.R. 149 ; See contra in Mf 
Bttdba V Mt. Sniioifro. II Pa\ 35 -1931 P 
367. 

(a) Mlt, 11-10-11. 

(b) Hor Bfiapienn v. ffiibum Sfngli. 
3 L 242=1922 L. 243. 

(c) Jind Kour v. fndar, 3 Lih. 103- 
1922 L. 293. 

(d) Kenchava v. Clrlmallapa, 48 B. .569 

-51 I.A 368 26 Bom. LR. 779=20 L.W. 
417-47 MLJ. 401=22 ALJ 962-29 
C.W.N. 271 192i M.W'.N. 719 1924 P.C. 

209 

(e) Ganpu v. Chandrabhagabal, 32 B. 
275=10 Bom L.R. 149. 

(/) Den Kishen v Budh, 5 A. 509. 

( 0 l Khagendra v. Monmotho Nath, 38 
C.W.N. 90 1934 C 469 : Bayava v. 
Parvateva, 35 Bom. L.R. 118-1935 B. 126. 
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would divest the estate even though the adopted boy was not 
oven conceived till long after the death of the last holder, f') Once 
the estate of the deceased has in law vested in his heir, a mere 
disclaimer by the latter subsequent to such vesting that he has no 
interest in that estate and does not want to claim any, does not 
have the effect of vesting it in a remoter heir, unless the disclaimer 
takes the form of a complete renunciation of the world by entrance 
into a religious order of asceticism or takes the form of a con- 
veyance in favour of the remoter heir.<*^' But a renunciation in 
order to amount to civil death must be a complete and final with- 
drawal from earthly affairs by entering into a religious order so as 
to make it certain that he will not change his mind and return to 
his family. It must be remembered in this connection that the 
religious order of Sanyasi by entrance into which a man renounces 
all wordly connection and becomes civilly dead is not open to the 
Sudras. 

416. Fresh stock of descent. — ^Inheritance is always to be 
traced to the last full owner, who becomes a fresh stock of descent. 
Such owner may be a male or female. But except in the case of 
Stridhana and in certain ca.se.s of descent in the Bombay Presi- 
dency, property obtained by a female by inheritance whether to a 
male or to a female is held by her as a qualified owner so that she 
cannot become a fresh stock of descent in respect of that property. 
(See S. 474). 

417. Alteration of the rule of inheritance. — A man cannot 
create a new form of estate, or alter the line of succession allowed 
by law, for the purpose of carrying out his own wishes or policy.^™' 
The Crown has in British India power to grant or to transfer lands, 
and by its grant, or on the transfer, to limit in any way it pleases the 
descent of such lands. But a .subiect has no right to impose upon 
lands or other pi’oporty any limitation of descent which is at vari- 
ance with the ordinary law of descent of property applicable in his 
case. 


418. Modes of devolution — Survivorship and inheritance. — 
There are tw'o modes of succession recognised by the Hindu Law. 


(h) Amarendra v Sanatan, SR 1>W. 1 
-12 P C42 60 I.A. 242-19.33 P.C. 155 - 
in:« M. W. N. 7G9--14 PL.T. .399 - 35 
Bom. L.R. 859^37 C.W.N. 938-65 M.LJ. 
203:= 19.33 A.L.J. 710. 

(i) Bnmwndoas v. Tarinee, 7 MIA 
169 ; See Ss. 158 and 159. 

fj) Parshoftam v. Beaaibhaf. 34 Bom. 
T.R. 852 -1932 B. 459-139 I.C. 809 
(Ir) Dattalraya v. Narayan, 1936 N 186. 
(1) Krishna jl v. Banmaraddi, 58 B. 


5.36-36 Bom LR. 814-19.34 B. 385; 
Dharmaptirnm Pandarasanvadhi v Vira- 
vandian, 22 M 302 ; Sobhaddi v. Govind. 
46 A. 616 ; Rnriah Chandra v Atir. 40 O. 
545. 

(m) Soorjemoney v. Denobwndoo, 6 
M.T.A. 526. 

(nl Rajindra v. Raghubana, 40 A. 470 
45 I.A. 134-20 Bom. L.R. 1075-=23 
C.W.N. 101-9 L.W 570 1918 M.W.N. 
A31-1918 P.C. 25. 
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successsion by survivorship and succession by inheritance. Both 
the modes arc operative under the Mitakshara I^aw of succession 
while only the mode of succession by inheritance is refognised in 
the Dayabhaga system except that in the case of widows or 
daughters jointly inheriting to a male they take ihe property with 
rights of survivorship botli under the Dayabhaga and the Mitakshara. 
So long as there was no separate property and the Hindu joint 
family continued its corporate character in its pristine purity, there 
could be no such thing as one person being treated as tht: heir of 
another for purposc.s of inheritance. Hie only rule that Jould have 
then prevailed was the rule of survivoi-ship. But the march of 
economic laws can bo thwarted but not stopped for ever, and the 
desire fur self-acquisition and freedom from tlic trammels of corpo- 
rate life ultimately established the institutions of partition and 
separate ownership, and necessitated the formulation of rules of 
inheritance applicable to property held in absolute severalty by its 
last owner. 

419. Joint tenancy and tcnancy-in-coinmnn. —The general rule 
is that in case of obstructed inheritance two or more persons suc- 
ceeding to an estate take the property as tonants-in-common and 
not as joint tenants, and that the doctrine of survivorship is limited 
to unobstructed succession and to succession to the joint property 
of re-united coparceners. To this there are these exceptions : co- 
widows in all the schools, co-daughter.*' excnpl in the Bombay 
Presidency, ‘P' sons of the same daughter living as members of a 
joint family except under the Dayabhaga, and coparceners 
under the Mitakshara succeeding to the self-acquired property of 
their paternal ancestor. 

420. Principle of representation. — ^When a paternal ancestor 
dies, his son, his grandson by a predeceased son, and his great- 
grandson whose father and grandfather are both dead, succeed as 
coparceners to his separate properly, the grandson representing 
his father and the great-grandson I'eprescnting his grandfather. 
This rule of representation docs not apply to any other case in 
Hindu Law. Thus a son of n deceased brother cannot claim to 
represent his father in competition with his uncle when succession 
opens to the estate of another deceased uncle. Thus if A, B and C 
are three divided brothers and C dies leaving a son D, D cannot 
claim to represent C and claim to inherit along with B, the estate 

(o) Bhuywandeen v. Mynae Baee, 11 Bom. L.R. 657—7 C.W.N. 1=12 M.L.J. 299 
M.I.A. 487 ; Ckotay Lall v. Chunnoo Lall. (P.C.). 

■J C. 744r-6 I.A. 15. (r) Jooenriro v. Nityanand, 18 C. 151= 

(p) Vithappa v. Savitrt, 7 I.C. 445=34 17 I.A. 128 : Venkayyanuna v. Venkata- 

B. 510r-l2 Bom. L.R. 487. ramanayyamma, 25 M. 678 - 29 I.A, 156= 

(q) Venkayyamma v. Venfcatarama- 4 Bom. L.E. 657- 7 C.W.N. 1=12 M.L.J. 

navvamma, 25 M. 678=29 I.A. 156=4 299 (P.C.) 
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of A on A’s death. When partition takes place subsequently among 
descendants who have succeeded to their ancestor on this rule of 
representation, they take the property per stirpes and not per capita. 


A 

G 


In this illustration X dies leaving behind him, a son A, two 
grandsons G and H by his pre-deceased son B, and two great-grand- 
sons E and F whose father D and grandfather C are both dead. The 
separate property of X will be taken by all his living descendants as 
coparceners, A standing for himself, G and H representing their 
deceased father 3, and E and S’ representing their deceased grand- 
father C. If subsequently a partition is come to between these per- 
sons, the property will lx; divided per stirpes into three shares repre- 
senting the lines of the three sons of X, and a share will be allotted 
to each branch. Thus A will take a share representing the l/3rd of 
X’s property, G and H will take the 2nd share representing another 
l/3rd, and E and F will take the third share representing the re- 
maining l/3rd. But as between G and H, or E and F, the division 
will be per capita, that is, G, H, E, and F will each get l/6th of the 
property of X. 

421. Different rules of inheritance to males and females. — The 
rules governing inheritance to the property of males are not the 
same as those governing inheritance to the property of females. 

422. Spes succession!.'*. — ^The right of a person to inherit to an- 
other in future is a mere chance or spes sifccessionis and hence is 
nut transferable by will or by an act inter vivos. It cannot even 
be made the subject of a contract, the reason being, that it can 
be defeated at any monrent by the owner’s disposition. 

423. Spes successionis different from vested interest and con- 
tingent interest. — ^An estate or interest is called vested, as distin- 
guished from contingent, either when enjoyment <rf it is presently 
conferred or when its enjoyment is postponed, if the time of enjoy- 


X 

I 

\ I 

B (dead) C (dead) 

I ! 

I D (dead) 

H i 


'«) Bahadur Singh v. Mohar Singh, (t) Lalitethwar v. Rameshwar, 36 C. 
24 A. 94-29 I.A. 1=6 C.WJV. 189=12 481=2 I.C. 286=13 C.W.N. 838. 

56- 4 Bom. LA. 233 (P.C.). 
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ment will certainly come to pass ; in other words, an estate is call- 
ed vested when there is an immediate right of pi’esent enjoyment or 
a present right of future enjoyment. An estate is contingent if the 
right of enjoyment is made to depend upon some event or condition 
which may or may not happen or be performed if. in the case 
of a gift to take effect in the future, it cannot be usccrlaincd in the 
meantime whether there will be any one to take the gift at all ; in 
other words an estate is contingent when the right of enjoyment is 
to accrue on an event which is dubious or uncertain. The event of a 
person attaining a given age or the death of somebody bey end which 
his enjoyment is postponed is not regardoti by law as uncertain be- 
cause the event is sure to happen if he lives lung enough. A spes 
successionis, which is distinguished from vested or contingent inte- 
rest, is merely an expectation nr hope of succeeding to properly, a 
chance or possibility which may be defeated by an act of somebody 
else.<“^ 

424. Whole blood and half blood. — In the case of heirs of the 
same degree of relationship to the propositus, the whole blood ex- 
cludes the half blood'”' except in the Presidency of Bombay where 
the rule is confined in its applicability to the cases of brothers and 
brothers’ sons.<“” Having regard to the general scheme of the 
Hindu Law of succession the preference of the whole blood over the 
half blood is confined to the relations of the same degree. <*> 

425. Asceticism. — In order that the adoption of asceticism by 
a person may have the effect of a civil death so as to open the suc- 
cession to his property it must be .shown that he has absolutely 
abandoned all secular property and completely and finally with- 
drawn from earthly affairs. The mere fact that he has gone 
through the necessary ceremonies by which one becomes a san- 
yasi is no conclusive proof of renunciation of worldly affairs 
especially when he has already executed a will providing that dur- 
ing his lifetime he would retain control over his property. ‘J') 


(u) Basantakuniar v. Ramshankar, 39 
C 859^1932 C. 600-55 C.L.J. 205. 

(») Ganga v. Keari, 30 I.C. 265=2 L.W 
837=37 A. 545 PC. t42 I.A. 177=13 A.T.,.J. 
999-17 Bom L.R. 998=19 C.W.N. 1175= 
29 M.LJ. 329 .1915 M.W N. 713 1915 P.C. 
81 ; Nachtappa v. Rangaswaiiil, 2 L.W. 69 
=26 I.C. 757 28 M.L.J. 1- 1915 M.W.N. .'>3 
(F.B) ; Svba Singh v. Sarafraz, 19 A. 215 
(F.B.) : Garuddas v. Laldas, 1933 A.L.J. 
774- .37 C.W.N. 6.17 .15 Bom. L.R. 595 64 
M.L.J. 660=1933 M.W.N. 557 -60 1 A. 189 
-37 L.W. 772=1933 P.C. 141 ; Sham Singli 
V Kithun Sahai. 6 C.L.J. 190. 

(w) Vithalrao v. Ramrao, 24 B. 317= 

56 


2 Bom. L.R. 139 
nath, 51 B. 194- 
1 

(X) Ganga v. Kesri, .17 A. 545=42 I.A. 
177-2 L.W. 837.. -13 A.L.J. 999=17 Boin. 
L.R. 998-Z19 C.W.N. 1175-29 M.LJ 329= 
1915 M.W.N. 71.1 -1915 P.C. 81 : Gartiddaa 
V. Laldas, 60 I A. 189=37 L.W. 772 . 64 M. 
LJ. 660; 37 C.W.N. 637 35 Bom L R. 595 
-1933 M W.N 5.37 14 P.L.T. 365 1933 A. 
LJ. 774.-1933 PC. 141. 

(]/) Pnrsholtam v Besaibhai. 130 I.C. 
809- 34 Bom. L.R. 852-1932 B. 459. See 
.ilso Ss. 411 and 415. 
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INHERITANCE TO MALES UNDER THE MITAKSHARA 

426. Inheritance and heritable property.— The Law of In- 
heritance applies only to property held in absolute severalty by its 
last owner. Thus it excludes property which is subject to the rule 
of survivorship. Thus the only pi’operty of a male which is herit- 
able is 

(1) his separate and self-acquired properly ; or 

(2) property held by him as sole sui*viving coparcener ; or 

(3) property held by him after he has become separated from 
all his coparceners. It will be seen that in cases of property falling 
under groups (2) and (3) the property includes also the ancestral 
properly which survived to him or came to him on partition. 

427. Ascertainment of heirs. — ^As was already observed, pro- 
pinquity and not religious merit is the test of heirship under the 
Mitakshara. The text of Manu “ to the nearest .sapinda, the inherit- 
ance next belongs ” is the basis of the elaborate rules formulated for 
ascertaining the nearest heir. Under the Mitakshara sapinda rela- 
tionship arises from community of blood in contiadistinction to the 
Dayabhaga notion of community in the offering of funeral obla- 
tions. This is due to the difference in the meanings given to the 
word Pinda by the respective commentaries, the Mitakshara taking 
it for body, the Dayabhaga taking it for funeral cake. But even 
under the Mitakshara. in doubtful and difficult ca.ses of prefer- 
ence, where the test of propinquity failij to solve the problem the 
doctrine of religious efficacy may be re.sorted to, to re.solve the 
doubt or remove the difficulty.^®) 

428. Sapindas, Samanodakas and Bandhus. — ^Though Vigna- 
neswara in the Acharakanda of the Mitakshara treats of sapinda 
relationship in connection with marriage, inasmuch as no further 
definition of sapindas is given in those parts of his book where he 
treats of inheritance, it must be taken that the same definitions and 
limitations relate to inheritance also.^**) Sapinda relations are by the 


(z) Buddha Sinuh v. Laltu Singh, 37 A. 
604 -42 I.A. 208 1.3 A.LJ. 1007:^17 Bom. 

L. R. 1022 -20 C.W.N. 1=29 M.W. 4.34= 
2 L.W. 897=1915 M.W.N. 772=1915 P.C. 10. 

(a) Vedachela v. Subramania, 44 M. 753 
-48 I.A. 349=26 C.W.N. 159=24 Bom. UR. 
649- 41 M.L.J. 676=14 L.W. 402=1921 M. 
W.N. 669=2 P.L.T. 707=1922 P.C. 33 ; 
Jatindra v. Nagendra, 34 L.W. 465=58 I.A. 
372=35 C.W.N. 1153=1931 M.W.N. 978=61 

M. L.J. 442 = 33 Bom. L.R. 1411=1931 A.UJ. 


1009=1931 P.C. 268: Buddha Singh v. 
iMltu Singh, 37 A 604 -42 I.A. 208 -.13 
A.h.J. 1007=17 Bom. L.R. 1022=20 C.W.N. 
1-29 M.LJ. 434 -2 L.W. 897- 1915 M.W.N. 
772 1915 P.C. 7(1. 

(b) Rnmc/ionrira v. Vinayak, 42 C. 384 
41 I.A. 290- 12 A.L.J. 1281=16 Bom. L.R. 
863=18 C.W.N. 1154=27 M.L.J. 333: 1 L.W. 
831=1914 M.W.N. 835=1914 P.C. 1 ; Lallu- 
bhai V. Cassiboi 5 B. 110.--7 I.A. 212 (P.C.) 
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Mitakshara divided into two groups, namely, samana gotra sapindas 
(blood relations of the same gotra or stock), and bhinna gotra 
sapindas (consanguinous relations belonging to another gotra), in 
other words, blood relations connected through females who have 
passed into other families or gotras. The bhinna gotra sapindas 
on whom the law confers the right of inheritance .ire the inheriting 
bandhus.*®^ Samana gotra sapindas, known also as golraja sapin- 
das, arc those related to the deceased only by mah and are clas- 
sified under two heads (1) Sapindas and (2) Samanodakas. The 
order of heritable heirs is as follows; — (1) Sapindas, (2) Samano- 
dakas and (3) Bandhus ; that is. first come the sapindas ; if there 
be no sapinda, then come the ramanodakas, and the bandhus are 
entitled to succeed only if neither a sapinda nor a samanodaka is 
available as heir to the propositus/*’^ 

429. Sapindas (Sagotra). Sagotra sapindas according to the 
Mitakshara are the six agnatic relatioas of a person in the male line, 
whether descending or ascending, the wives of the six paternal 
ancestors in the male line, the six male descendants in the collateral 
male line of each of the six paternal male ancestors, and the widow, 
the daughter and the daughter’s .son, and they are in all 57 in num- 


ber computed as follows : 

1. Six male descendants of the prop«*situs in the 

male line . . 6 

2. Six male ascendants of the propositus in the 

male line . , 6 

3. The wives of the .said six male ascendant? 6 

4. The six male descendants in the male collateral 

line of each of the said six male ascendants 6x6 . . 36 

5 . Widow, daughter and daughter’s son . . 3 


.. 57 

It will be seen that the daughter’s son being related to the pro- 
positus through a female, is a bhinna gotra sapinda ; but he has been 
included among the sagotra sapindas and has been given a very 
high place in the order of succession (as will be seen hereafter) by 
force of special texts and a verj' high position of affection which he 
occupied in the archaic Hindu society. 


(c) Vptiachela v. SHbranumta, 44 M. 75.1 
- 48 I A. 349-26 C.W.N 159 24 Bom. L.B 
649 - 41 ML..!. 676-14 U.W. 402-1921 M. 
W.N. 669- 2 P.I..T. 707- 1922 P C. 33. 

(d) Ratna MvdaUar v. Krishna, 4.1 M.L. 
W. 253 : 1937 M. 353 : Dalahin v. BUheshar, 


.19 I.A. 173-36 C.W.N. 1073-1932 P.C. 142- 
1932 A.I...T. 632 - 63 ML J. 287=1932 M.W.N. 
10.17. 

(c) Thakoor Jeebnath v. Covrt of Wards 
2 I A. ]63-:23 W.R. 409. 
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ORDER OF SUCCESSION AMONG SAPINDAS 


430. (Heirs 1 to 3) Son, grandson and great-grandson.— On the 
death of a Hindu, his estate devolves upon his son, grandson and 
great-grandson as a single heritage with rights of survivorship 
inter sc'^> and divisible between them not per capita but by stirpes 
as explained in S. 420. The principle of representation by which a 
grandson or great-grandson can claim to stand in the shoes of his 
father or grandfather respectively is applicable even where a Hindu 
dies leaving behind him a separated son and a grandson or great- 
grand.son of another .separated .son.^®” Where a father was joint at 
the time (jf his death with some only of his sons, the others having 
.'ll ready separated from him, those who remained joint with him, 
whether they were sons born before or after the partition, 
succeed to the whole property, whether ancestral or self-acquired, 
to the exclusion of the divided sons.^t' But the Oudh Chief Court 
takes the view that division from the father does not destroy the 
divided son’s right to take the self-acquired property of the father, 
and that in respect of such property, both the divided and the un- 
divided sons have equal rights of inheritance, f**' The Madras 
Hieh Court recently stuck to its former view taken in Nana Taw- 
her V. Rnmnchandrn Taxeker/^^ that on the death of a Hindu leav- 
ing self-acquired property, his undivided sons succeed to it to the 
exclusion of the divided .sons.'”*' This is the only correct view to 
take. Other things being equal. jointne.ss with the deceased is a 
ground of preference as is illustrated by the reunion cases.*’*' The 
decision in Badri Nath’s rrt.se ignores this principle of preference 
and the view therein that the decision in Kxinwar Bahadur v. Madho 
Prasnd^°^ which it purports to follow is in its favour is due to a mis- 
apprehension of the actual decision in the case, as was pointed out 
by the learned judges who decided 55 M,. ,577. 


431. Sons of amiloma marriage. — An anuloma marriage such 
ns that between a Brahmin and a Sudrn woman is valid and a son 
of that marriage is hence legitimate. But being an inferior son he is 
entitled only to 1 'lOth share w’hether it be in his father’s estate or 


(f) MaSivalappa v. Subbappa, 1937 Bom. 
458- 39 Bom. L.R 895 ; Gangadhar v. 
Ibrahim. 47 B. 556. 

(a) Marudayi v. Dnraiaami, SO M. 348— 
17 M L.J. 275 ; Apnjl v Ramachandra. 16 
B. 56. 

(h) Fakirappa v. Yeilappa, 22 B 101; 
Vairavan v Sritiipaiiacharfar, 44 M. 499— 
13 L.W. 475-^1921 M.W.N. 290-40 M.LJ. 
481-1921 M. 168 (F.B.) 

fU Namal Singh v. Rhagwan Singh. 4 
.\. 427. 

(U NnrnrfTnbnm v. Wnrntimhflm, 55 M 


577-35 L.W. 475-1932 M.W.N. 200=62 M. 
L.J 4.36-1932 M. 361. 

(k) Badri Rath v. Bardeo. 5 Luck. 649 
- 1930 O. 77. 

(l) 32 M. .177-2 I.C. 519. 

(m) Naraaimham v. Naratimham, 55 M. 
577-35 I..W. 475=1932 M. 361=62 M.Ii.J. 
436-1932 M.W.N. 200. 

In) Mitak. 11-9 See Ss. 368 and 442. 

fo) 17 A.LJ. 151-49 I.C. 620 (1). 

fp) Naratlmham v. Ranuimham, 55 M. 
577 35 L.W. 475=1932 M.W.N. 200=62 M. 
L.J. 436=1922 M. 361. 



Ss. 431-434] 


THE LAW OF INHERITANCE 


445 


in that of his uncle/ (See for discussion in respect of shares of 
sons through wives of different castes Natha v. Mehia/^^) 

432. Son bought. — Under the Hindu Law, a bought son is not 
entitled to inherit to his father. 


433. nicgitimate son. — ^An illegitimate soi is not entitled to 
inherit in the three upper castes, but if he is the .son of u Sudra 
father who has died separated from his collait'rals. and is the off- 
.spring of continuous and exclusive concubinage neither incestu- 
ous nor adulterous at the time he was conceived. he is entitled 
to inherit to his putative father’.s property whether ancestral or 
self-acquired/**) provided the mother of the illegitimate .son is not 
a Brahmin.^”' But in competition with an aurasa or adopted son 
or the widow, daughter or daughter’s son of Ihe Sudra father, he 
takes only % of what he would have taken had he been legitimate. 
Thus when a Sudra dies and his illegitimate son takes half the 
estate and his widow the other half, the illegitimate son i.s not en- 
titled to claim a further moietv in the widow’s one half when the 
widow dies .'siibsoquently leaving a daughter or daughter’s son, 
since the doctrine of reverter cannot apply to such a case {See 
also S.s. 71, 72 and 3,50). 


434. (Heir No. 4) Widow — On failure of the son, son’s son, 
or son’s son’s son, the widow of a Hindu, being his .sapinda as his 
surviving half under the texts, succeeds to his estate, not as an 
heir absolutely entitled to hold it, but as one who has only a limited 
interest therein. Hence she does not become a fresh stock of des- 
cent in respect of the property inherited from her hu.shand. and on 
her death, the person entitled to .succeed to the property is the then 
nearest heir of the husband and not her own heir. But her herita- 
ble capacity is dependent upon her chastity at the time the inherit- 
ance opens, though once the estate has vested in her. her subsequent 
iinchastity will not divest that estate, the general rule of Hindu I..aw 
being that an estate once vested by inheritance is not to be divested 
bv any act which, before succes.sion, would have formed a ground 
of exclusion from inheritance.^*' Even where she had been un- 
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chaste during her husband’s lifetime, if the husband had condoned 
it, the condonation removes her disability from inheriting to the 
estate on the ground of unchastity.^*'* Two or more widows jointly 
inheriting their husband's estate take it with rights of survivorship 
infer se, which, however, can be relinquished by a mutual 
agreement as between them, oral or written.^-' Where several co- 
widows succeed to their husband’s property as a single heir and 
the property is impartible, the senior widow alone is entitled to 
hold and manage it, the others being entitled only to maintenance 
out of the estate. 

435 (Heir No. 5) Daughter. — ^After the death or re-mar- 
riage''*' of the widow or all the widows, if more than one, comes 
the daughter in the ortler of succession, her right being declared 
by the text “ As a son. .so does the daughter of a man proceed from 
his several limbs. How then should any other person take her 
father’s wealth ” (Mitak.shara ii-2). A daughter takes a restricted 
interest in the property similar to that taken by the widow. 
When there are two or more daughters, unmarried daughters take 
the inheritance to the exclusion of the married daughters. An 
unmarried daughter who has been approached by a man can suc- 
ceed only after a married daughter, because such an unmarried 
daughter is not a kanya within the moaning of the toxt.^^' If all 
the daughtej's are married, though some of them ore widowed, 
the daughters unprovided for “exclude the daughters 
enriched”.'*^' If a marked difTeronce is found in the financial 
po.sition of the daughters, and one of them is in straitened circum- 
."itances, that is sufficient to bring her within the description of “ un- 
provided for ’’ .so as to give her precedence over her sister who is 
“ enriched.” The ca.se has to be looked at from tin* point of view 
of comparative poverty of the respective daughters, and if one of 
them has married into a family of position and wealth and her 


0/1 Rnrfhp V Wiairniii. 4n A 178—16 A. 
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surroundings are such that she should be regarded as a rich wo- 
man, this is suflicient to exclude her as against a daughtt.>r less 
favourably circumstanced, even though the “ poor ” sister is not 
able to point out any definite acquisition of property by I'le “ rich” 
one.‘'*^ In the case of succession by married daughters, the ques- 
tion whether they have issue, or are likely to havt issue, or whether 
they have no issue or are not likely to have them is absolutely irrele- 
vant, Two or more daughters inheriting their lather’s estaic lake 
it as qualified owners with rights of survivorship, though the right of 
survivorship can be put an end to as between them by thf'ii dividing 
the property and arranging that each will enjoy her share with 
rights of alienation etc.t*> An agreement to give up the right of 
survivorship can be made oven orally and no registered document 
is necessary under the law.^^^ A daughter is not entitled 
to Inherit if she is suffering from any disability which 
will operate as a bar to inheritance in the case of a 
male heir,^*'^ but her unchastity is not a ground of exclu.^ionih 
except under the Dayabhaga school. In the case of succes- 
sion by one class of daughters excluding another class, on the 
death of all of the daughters in the fu*st class who have taken, the 
daughters of the excluded class wall come in as heirs'"’ before the 
daughter’s son.^*” The general principle that an estate once vested 
cannot be divested applies even in the case of succession by 
daughters, and a daughter who has already taken the estate as a 
qualified heir, as for instance on account of her comparative indi- 
gence, or on account of her not being married, thus excluding 
another daughter who was at the time of such inheritance more 
opulent or married, cannot be deprived of the whole or a portion 
of the estate on the daughter taking the estate becoming married 
or more well-to-do than the daughter origiaally excluded. 

436. In the Bombay Presidency the daughters take an ab- 
solute estate as tenants-in-common without rights of survivorship, 
so that on the death of any daughter, her interest passes to her own 
heirs. 


(A) Mankl v. Kundan, 47 A. 403-.1925 
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437. Daughter’s unchasUly does not operate as a disqualifica- 
tion for inheriting the father's estate. But if the competition 
is between a daughter who is married and chaste and an unmarried 
daughter who is a prostitute, the latter is excluded by the former 
on the ground that the prostitute is neither a Kulastri nor a Kanya 
inasmuch as she is neither a married woman nor a virgin. 
Though a daughter who is unchaste is not under the same rule of 
exclusion as a widow and is not prohibited by reason of such un- 
chastity from inheriting her father's estate,*'* she is not entitled 
to inherit to her father, if she happens to be the daughter of a 
Dancing Girl, because Dancing Girls do not have legal husbands 
so as to invest their daughters with the capacity to inherit to their 
so called husbands. 

438. Illegilimale daughter. — ^An illegitimate daughter cannot 
inherit to her father, though he happens to be a Sudra.'"' The 
text giving the right of inheritance to the illegitimate son was re- 
lied upon to show that the daughter also was entitled to inherit, 
the aigumcut being that the word “ son ” was comprehensive enough 
to include a daughter, but the argument was repelled as unsound 
on the ground that the texts which do not generally favour the 
claims of females must not be construed to refer to them in the 
absence of a clear indication to that effect, and that the claims of 
only such of those females as arc expressly mentioned as heirs in 
the text should be allowed."*’’ But she can inherit to her illegiti- 
mate brother born of the same mother.'*’ 

439. (Heir No. 6) Daughter’s son. — The daughter’s son, though 
a binnagotra sapinda, occupies a very high position in the line of a 
man’s heirs, his rank being the 6th in the order of succession, the 
reason being that in ancient days, as the son of an appointed 
daughter or putrika putra, he occupied the position of an aura.sa 
son of her father and remained a member of his family, and this 
circumstance continued to retain for him the special position of 
preference even after the institution of putrika putra fell into 
desuetude. Be.sidcs, according to Hindu religious ideas, he stands 
in the place of a son and like a son is putrika or a liberator from 
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put/v> and the texts that consider the daughter’s son as son’s son 
in regard to the obsequies of ancestors (Mit. ii. 2-6) might have 
helped him in securing the place of precedence which he still holds 
in these days. 

A daughter’s son is entitled to succeed to his deceased maternal 
grand-father’s estate only after all his daughters are dead, either 
in fact or in contemplation of law by a surrender. But unlike his 
mother, he takes the estate absolutely, and after his death, his own 
heirs succeed to the property.**' When there are two or more sons 
of daughters, they take the inheritance as tenants-in-common and 
are entitled to share in it per capita except that when they happen 
to be coparceners of the same joint family, being the sons of the 
same daughter, they take the property with rights of survivorship 
inter se.*"' In the case of impartible estate, after the death of all 
the daughters of the last male-holder, the eldest of their sons even 
though he happens to bo the son of a daughter other than the last 
survivor among the daughters is entitled to succeed to the estate 
and the rule that all the sons of daughters take an interest in the 
estate per capita does not apply to such a case.***' The right of a 
daughter’s son to inherit to his maternal grandfather does not de- 
pend upon his existence either in fact or in the contemplation of 
law at the time of the grandfather’s death, nor does it arise so long 
as any of the daughters is alive. His is only a spes successionis 
during the lifetime of his own mother or her sister and if he should 
die during the existence of any of the daughters, his son cannot 
claim to inherit in the right of his father on the death of the last 
daughter. 


440. (Heir No. 7) Mother. — The mother’s right to inherit to 
hi.s .son is declared by the text “Besides, the father is the common 
parent to other sons, but the mother is not so; and since her propin- 
quity is consequently greatest, it is fit that she should take the 
estate in the first instance conformably with the text ‘ to the nearest 
sapinda, the inheritance next belongs.’”***' Her place is next to 
the daughter’s son under the Mitakshara,*®' and she takes, like a 
widow or a daughter, only a limited estate. The term mother in- 
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C.W.N. 1=12 M.LJ. 299=25 M. 878 (PXJ.) 
See alzo Muhammad Huaain v. Babu 
Kiahva Nandan. 64 I.A. 205= (1937) A.L.J. 
1032=39 Bom. L.R. 979=41 C.W.N. 1029= 


IL.R. 19.17 A. 65.5=46 L.W. 1= (1937) 2 
M.LJ. 151 19.17 P.r 233. 

(b) Muttu Vaduganadha v. Doraalnga, 
3 M. 290=8 I.A. 99 : Kattama Naehiar v 
Dorasinpa, 6 M.H.C.R. 310 : Muthuvadu- 
ganadha v. Periasaml, 23 I.A. 128=19 M. 
451=6 M.L.J. 149. 

(c) Dharuv v. Goblnd, 8 A. 614 ; Rat- 
toma Nachiar v. Oorostnga, 6 M.HC.R. 
310 ; Muttu Vaduganadha v. Donuinga. 3 
M. 290=8 I A. 99. 

(d) Mit il-3-3. 

(e) Balakrtshna v. Lakahman, 14 B. 005. 
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eludes “ adoptive mother,” but not a step-mother, because the 
step-mother is not mentioned in the tabic of succession. In the 
case of a mother, as in the case of a daughter, neither unchastity 
nor remarriage^’* operates as a bar to her claim to succeed to her 
son. Heritable blood exists even between a mother and her bastard 
.son.^^* 

Mayukha . — Under the Mayukha, the father comes before the 
mother. Besides, a step-mother is an heir as a sagotra sapinda.<*> 

441. (Heir No. 8) Father. — ^Under the Mitakshara, the 
father, meaning also the adoptive father, takes after the mother, 
though under the Mayukha and the Dayabhaga he is preferred to 
the mother on spiritual considerations. A step-father has no place 
in the line of inheritance, but a Sudra putative father is entitled 
to inherit to his illegitimate son on the ground of community of 
blood existing between them.^"** 

442. (Heir No. 9) Brother. — Where there are two or more 
brothers, they lake as tenants-in-common, a full brother excluding 
a half brother. <’•* The reason for preferring a full brother to a 
half brother is that in nature, as well as by the test of spiritual 
benefit, he is nearer, and therefore satisfies the description “ nearest 
of kin.’’^®* Even among half brothers, those born of the .same 
mother, but by a different father are never heirs, But illegiti- 
mate brothers born of the same mother to the same putative father 
can succeed to each other as in their case the existence of heritable 
blood as between them cannot be denied.^*** Again an undivided 

(!) Anandi v. Harl, 33 B 404-3 I.C. I.C. 657=15 C.WN. 807; Aninaglrl v. 

745—11 Bom. I..H. 641. RanganayaM, 21 M. 40 ; Jagamath v. Sher 

(g) Jagatpal v. Jagethar, 30 I.A. 27=25 Bahadur, 57 A 85=1035 A.L.J. 150=1935 
A 143 7 C.W.N. 209 (P.C.); Cnlleetor of 321. 

Madura v Moottoo Rnmalinga. 12 M.T.A. (fel Khodahhai v. liahdhar, 6 B. 541 ; 
.797; Seethai v. Naehiar, 37 M. 286=1 I. Balkriahna v. Lakshman, 14 B. 605. 

W. 11-1914 M.W.N. 28- 26 M.L.J. 10.-22 (I) Rwasttoliat v. Zoolekhabai, 19 B. 707 ; 

T C. 18 ; Ram Prasad v Babu Ixil, 86 I.C. Appaji v. Mohanlal, 54 B. .564. 

849 1025 A. 417 ; Tahaldai v. Gaya Pro- (m) Subramania v. Rathnavelu. 41 M. 
sad. 37 C. 214 ;5 T.C. 135 14 C W.N. 443 ; 44 6 t,.W. 149 -42 I.C. 556 -33 M. Ii.J. 224 

Nanhi v Gouri Shankar. 28 A. 187=2 A ^1917 M.W.N. 688 (PB.) 

L.J. 6.54 : Naraneplha Krishna v. CoKi'ctor (n) Neelktsto v. Beerchunder, 12 M.I.A. 
of Tinnevellg. 69 M.L.J. 632=193.5 M.W.N. 523 ; Sumbhoochunder v. Naralnl Debta, 

1001 = 42 LW. 875 19.75 M 1017. 1 Suth. 25=5 W.R. P.C. 100; Anont Singh 

(h) Baldeo v. Mathura, .73 A. 702-8 A. v. Durpo Singh, 37 I.A. 191=32 A. 363= 

LJ. 811-11 I.C. 4.7. Vedammal v. Veda- 20 M.L.J. 604=12 Bom. I,.R. 504=7 A.L.J. 
navaga, 31 M. 100=18 M.L.J. 70. 704-14 C.W.N. 770=1910 M.W.N. 324 

<i) Akora V. Boreani, 2 Beng. L.R. (A. 'P.C.) ' 

C.J.> 199 : Basappa v. Rayava, 29 B. 91- (o) Reelklsto v. Beerchunder. 12 M.I.A. 

6 Bom. L.R. 779 ; Kundan v. Secretary of 523. 

State, 7 L. 543-- 1926 L. 673 ; Lakshmana (p) Efeoba v. KasMram, 46 B. 716=1922 
V. Siva, 28 M. 425=15 M.L.J. 245 ; Vedam- B. 27(1)=24 Bom. L.R. 229. 
mal V. Vedanayaga, 31 M. 100=18 M.L.J. (q) Mayna Bai v. Uttaram, 8 M.I.A. 
70 : Jamtnl v. Thakur, 39 C.LJ. 88=1922 400 ; See also Viswanafha v. Doraiswami, 

C. 140 26 C.W.N. 925. 48 M. 944. 

(j> Tripuro v. Harlmati, 38 C. 493 =9 
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full brother excludes a divided full brother/ *■> but an undivided 
half brother shares equally with the divided full brother/') The 
same principle will apply in the case of a reunion between brothers, 
and a half brother who becomes reunited gains by thf reunion a 
better position than otherwise he would have had and is brought 
to the level of a whole brother who has not become reunited so as 
to be entitled to succeed equally with him/‘) Sons of a deceased 
brother cannot claim to succeed along with tlieir uncles on the 
principle of representation/*) 

Mayukha. — ^Brothers of the half blood come in only with the 
father’s father imder the Mayukha. 

443. (Heir No. 10) Brother’s son. — ^The preference accorded 
to the whole blood as against the half bloi d as between heirs of the 
same degree of kinship extends to all sapindas, and the brothers’ 
sons are no exceptions, t*-') Besides, the rule of succession -per 
stirpes applies only in the case ol succession by sons, grandsons and 
great-grandsons, and does nut apply to any other case Hence the 
sons of brothers take only per capita and not per stirpes, the sons 
of the brother of the whole blood excluding those of the brother of 
the half blood. But when several brothers succeed to the property 
of another brother, and subsequently one of those brothers dies, in 
a partition between the sons of that brother and tlic surviving 
brothers, the property is to be divided per stirpes. Thus if A dies 
leaving his three brothers B, C and D, and subsequently B dies 
leaving three sons £, and G, the property inherited from A will 
be divided into three shares, one share being allotted to C, anotlier 
to D and the third share to £, F and G as representmg their father 
B. But if B had died even before A died, B’s sons £, F and G can- 
not claim any right in the property left by A, the reason being that 
unless their father B was alive at the time A died, B could not 
take any interest in A’s property which would be taken by A’s 
brothers who were then alive to the exclusion of their nephews the 
suns of B. A brother’s son, though of half blood, excludes a 
brother’s grandson, though of fuU blood. (*") 

444. (Heir No. 11) Brother’s son’s son. — 

Note. Upto the brother’s son, there was no difficulty in ascer- 
taining the order of succession among the sapindas. Difficulty arose 
in ascertaining the order after him. The verse in the Mitakshara 

(r) Devtbat v. Dayabhov. 89 I.C. 164- :l1932 N. 79. 

1928 Sind. 42 ; Keaabram v. Nandkishore, (v) Garuddaa v. Laldat, 60 I.A. 189r-S7 
3 Bcng. L.R. (A.C.J.) 7. L.W. 772=84 M.L-J. 680=87 C.W.N. 637= 

(•) Rajkighore v. Gobtnd. 1 C. 27 (F.B.) 35 Bom. L.R. 595-1933 M.W.N. 557 -14 

(t) Sheo Sotmdarv v. Pirt(iee Singh, 4 P.i:..T. 365=193? A.L.J. 774=1933 P.C. 141. 

I.A. 147. (to) Nakanfh v. Narayan, 28 N.I 1 .R. 58 

(u) Nttkanth v. Namyan, 28 N.L.R. 58 =1932 N. 79. 
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relating to heirship after the brother’s son runs as follows “ If there 
be not even brother’s son (Putra) gotrajas share the estate. Gotra- 
jas are the paternal grandmother and sapindas and samanodakas.” 
'The question was whether the grandmother succeeded immediately 
after the brother’s son, or the brother’s lino upto the third or the 
sixth degree should be exhausted before the grandmother could 
be let in : thus there could be three possible views on the question. 
The Madras High Court in Chintiasami v. Kunju,<®> following its 
own earlier decision in Suraya v. Lakshviinarasamma,^y^ favoured 
the view propounded in the Smriti Chandrika (xi-5-8 to 12) that 
the term brother’s son (putra) does not include the further des- 
cendants of the brother, like the brother’s grandson, great-grandson 
etc., and that after the brother’s son, the next heir is the grand- 
mother. Similar construction was placed upon the other texts 
dealing with the uncle’s son (putra) and grand-uncle’s son (Suna- 
va) . On this reasoning the order of heirs was arranged as shown 
in the following Table : 


(25) (26) 

M ^F6 Sl- 

(22) (23) 

M =r5 Sl- 

(19) (20) (21) 

M ^F4 SI S2-- 

(15) (16) (17) (18) 

M -F3 SI S2 — 

I 

(11) (12) (13) (14) 

M =F2 SI S2 — 


(24) (47) 

-82 S3- 


(49) 


(44) 

--S4- 


(40) 
-S4 — 


■ (36) 
84- 


(32) 
— S4- 


(50) 

— S6 

(46) 

-S6 

(42) 

— S6 

(38) 


( 1 ) 

( 2 ) 

( 3 ) 

(28) 

(29) 

(30) 


Propositus — Wife (4) 

Daughter (5) 


Daughter's 

son (6) 


I 


It will be seen from this that the wives or widows of F4 to F6 
have been removed from the category of heirs and that after the 
son’s son in each collateral line, the next heir is ascertained in the 


<x) 35 M. 152-11 I.C. 885=21 M.L4. 


(V) 5 M. 291. 
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line beginning from the next remoter ancestor. This computation 
is on the basis that brother’s putra, uncle’s putra and grand-uncle’s 
sunava, mean no more than brother’s son, uncle’s son and grand- 
uncle’s son. In contrast with this view were the view oi Mr. Har- 
rington on the one hand and that of Dr. Sarvadhiic.iri on the other. 
Mr. Harrington, one of the judges of the late Sudder Court of Ben- 
gal, takes the view that in each line descendants upto the 7th degree 
should be exhausted before making an ascent to a remoter Une for 
ascertaining the heir. In this view the paternal grandmother or 
the paternal grandfather or any of the descendants in the colla- 
teral line starting from him cannot inherit till the collateral line 
starting from the father is exhausted upto the 7th degree counting 
from the father. Dr. Sarvadhikari, on tl.e other hand, take.s the 
word “ putra ” or “ sunava ” in the verses to moan also a grandson 
so that, according to him, before ascending to the collateral line of 
the next remoter ancestor, the throe descendants of the nearer 
ancestor must be let in, in the order of succession. The table ac- 
cording to this view is as follows : 

D 



(42) 

(43) 

(44) 

(45) 

(52) 

(53) 

(54) 

M 


Sl- 

S2 — 

S3~- 

S4 

_.S5 

— S6 


(38) 

(39) 

(40) 

(41) 

(.49) 

(50) 

(51) 




g2 


S4 

S5 

— S6 

M 

(34) 

(35) 

(36) 

(37) 

(46) 

(47) 

(48) 

M 

F4 — 

Sl- 

S2-- 

S3 - - 

S4 

— S5 

-S6 

(17) 

1 

(IS) 

(19) 

(20) 

(21) 

(31) 

(32) 

(33) 

M 

- F3 — 

SI - 

S2 — 

S3 — 

S4 

— S5 

-S6 

(12) 

(13) 

(14) 

(15) 

(16) 

(28) 

(29) 

(30) 

M 

= F2 — 

Sl- 

S2 — 

S3 — 

S4 

_S5 

-S6 C 

(7) 

(8) 

(9) 

(10) 

(11) 

(25) 

(26) 

(27) 


W = Propositus. 


(5) 

Dau^ter 

1 

SI 

1 

(1) 

(6) 

S2 

(2) 

Daughter’s 

son 

1 

S3 

(3) 


S4 

(22) 

B 

is 

(23) 

. 

S6 

(24) 
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It will be seen from this that the heirs according to this view 
fall into six blocks consisting of the following heirs in the order of 
preference. 

Block, A : Son (1), grandson (2), great-grandson (3), widow 
(4), daughter (5), daughter’s son (6), mother (7), father (8), 
brother (9), brother’s son (10), brother’s grandson (11), grand- 
mother (12), grandfather (13), imcle (14), uncle’s son (15), uncle’s 
grandson (16), great-grandmother (17), great-grandfather (18), 
grand-vmcle (19) , grand-uncle’s son (20) , and grand-uncle’s 
grandson (21). 

Block B consists of the lineal male descendants of the proposi- 
tus from the 4th upto the 6th degree (heirs 22 to 24). 

Block C consists of the male descendants from the 4th to the 
6th degree in the collateral male lines commencing from the father, 
grandfather and great-grandfather (heirs 25 to 33) . 

Block D consists of the three paternal male ancestors from 
the 4th to the 6th degree and their descendants in the collateral 
lines upto tlic third degree, (heirs 34 to 45) . 

Block E consists of the descendants of the ancestors mention- 
ed in Block D, from the 4th to the 6th degree (heirs 46 to 54). 

Block F consists of the wives of those ancestors from the 4th 
to the 6th degree whom Sir D. F. Mulla chooses to omit from the 
computation of heirs. (See Mulla’s Hindu Law, page 46).(v-a) 

In Buddha Singh v. Laltu Singh,^^) the question as to which of 
these views should be accepted had to be, considered. The contest- 
ing claimants in the case were the paternal uncle’s sou’s son (No 
16 of the heirs in the Table according to Dr. Sarvadhikari’s view 
and No. 35 of the heirs according to the view of the Madras High 
Court in Chinnasami v.Kunju^**)) and the father’s paternal uncle’s 
son (No. 20 of the heirs according to Dr. Sarvadhikari and No. 18 
of the heirs according to the Madras view). It was held by the 
Judicial Committee that the word “ putra ” as used by Vignanes- 
wara in relation to the last owner, signified and included son, grand- 
son and great-grandson and that ‘ putra ’ and its synonym (Sunava) 
employed by him in coimection with other relations, such as brother, 
imcle or grand-uncle, must be understood in a generic sense as in 
the case of the deceased owner. In this view they held that the 
descendants in each collateral line which starts from a nearer an- 
cestor should be exhausted at any rate to the third degree before 

<y-a) But see Jogdamba v. Secretary of 1022=20 C.W.N. 434=1915 M. 

State, 16 C. 367 holding them also to be W.N. 772 P.C. 

heirs. (a) 85 M. 152=11 I.C. 885=81 MJUJ. 

(z) 42 I.A. 208=2 L.W. 897=87 A. 804= 856. 

1915 P.C. 70=13 AXJ. 1007=17 Bom. LJK. 
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making the ascent to the line next in the order of succession. The 
reason given for this view in the judgment of the Board was that 
if Vignaneswara’s intention had been to confine the descent in the 
case of collaterals to the actual sons of brothers and uncles, he 
would have employed terms which would have exactly conveyed 
his meaning, such as “ atmaja ” or “ auras," which moans “ sons 
of one’s loins.” On this construction of the texts the decision given 
was that the uncle’s son’s son was entitled to inherit in preference 
to the grand-uncle’s son. But Jhis decision has not solved the diffi- 
culty once for all. No doubt, the view of the Madras High Court 
in 35 M. has been definitely ruled out but, though their Lordships 
expressed the opinion that Mr. iramngton’s view was perhaps open 
to the objection that it contravened the rule of Manu, there is no 
definite disapproval of th.it view and the decision itself is not in 
conflict with it. Besides if, as was observed by their Lord.ships, the 
word “ putra ” should be taken to include sons, grandsons and 
great-grandsons, then brother’s “ putra ” must mean brother’.s son, 
brother’s grandson and brother’s great-grandson, in which case the 
heirs in each collateral line upto the 4th instead of the 3rd degree 
should bo exhausted before making an ascent to a remoter collateral 
line. This question of whether Dr. Sarvadhikari’s view should be 
applied or Mr. Harrington’s view, however, arose recently in a 
Madras Casot**! where the contesting claimants were the great- 
grandson of the great-grandfather and the son of the great-grand- 
son of the grandfather, and Kumaraswami Sastriar, J., after a 
review of the case-law and the principles involved, decided that 
the former is the preferential heir as against the latter, definitely 
rejecting Mr. Harrington’s view, and accepting the view of 
Dr. Sarvadhikari. On a review of the cases and the principles 
bearing on the question, especially the principle of religious efficacy, 
one thing seems to be pretty clear. Dr. Sarvadhikari’s construction, 
as was observed by their Lordships of the Privy Council, appears 
to rest on a logical foundation and his views seem to be consistent 
and clear. In view of their Lordships’ inclination to approve of 
his construction in foto and the definite adoption of that construc- 
tion by Justice Kumaraswami Sastriar, an eminent and erudite 
Judge of the Madras High Court, the order of succession given by 
Dr. Sarvadhikari may bo taken as the only proper order to be fol- 
lowed in the ascertainment of heirs, and this conclusion is strength- 
ened by the fact that in another recent case before the Madras High 
Court Justice Varadachariar, another great Hindu Law Judge and 
an eminent Sanskritist, followed Jxistice Sir C. V. Kumaraswami 


(b) Subramiah v. Ifataraja, S3 M. 81=31 L.W. 617-1930 M. 534-:58 M.L.J. 468. 



HINDU LAW 


456 


fCHAP. xn. 


Sastriar’s view and preferred the father’s brother’s grandson to the 
brother’s great-grandson. 

The following is the instructive judgment of the Privy council 
in Buddha Singh’s case. 

Buddha Singh v. Laltu Singh, 42 lA. 208=37 A. 604 

‘‘Mr. Ameer Ali.— The question for determination involved in this Appeal 
is one of considerable importance under the Hindu Law, and relates to the 
order of succession under the Mitakahara as expounded in the Benares School, 
among the collateral kindred belonging to the same paternal stock as the 
deceased. 

The suit out of which the appeal arises was brought by the Appellant 
Buddha Singh alias Chaturi Singh to establish his right as the nearest rever- 
sioner to the estate of one Sahib Sahai vAio died in 1873 without leaving any 
male issue. Sahib Sahai was a minor and unmarried at the time of his death; 
his mother Rani Kishori Kunwar, who survived him, aceordingly came into 
the possession of his estate, which she held for nearly 34 years. She died in 
1907, when the succession opened to the male collaterals of Sahib Sahai. 

The following genealogical table, on which both the Courts in India have 
based their judgments, will explain the relative position of the parties to 
this action : — 


Nainsukhmal 


Nirpat Singh 


Pura Singh 

I 

Buddha Singh 

Laltu Singh 
Defendant No. 1. 


Raja Gur Sahai 
= Rani Kishori Kunwar 
(wife) 

! 

Sahib Sahai 
the propositus. 


Kunjilal 


Buddha Singh 
alias Chaturi Singh 
Plaintiff No. 1. 


The plaintiff, Buddha Singh, is thus the grandson of Nainsukhmal, the 
great-grandfather of Sahib Sahai, whilst the defendant Laltu is the great- 
grandson of Sahib Sah,ii’s grandfather, Nirpat, and the grandson of his pater- 
nal uncle, Pui'a. The plaintiff's contention is that under the law of the 
Mitakahara he has a preferential title to the inheritance of Sahib Sahai as 
against the defendant, who is admittedly in possession of the deceased’s estate 
since Rani Kishori’s death. He bases his right on the following text of the 
Mitakahara : — 

'On failure of the father’s descendants the heirs are successively the 
paternal grandmother, the paternal grandfather, the uncles and their sons.”<‘*) 
And he contends that the expression "sons” occuring in this verse must 
be strictly construed, and so construed, the devolution of the inheritance in 
Nirpat’s line ceased with his grandson, Buddha, and did not come down to his 
great-grandson, the defendant Laltu, and that after Buddha, hy virtue of the 


(c) Venfcateawara Rao v. Audinarayana, Ram Sumeran v. Xodal, 1932 A. 117. 

58 M. 323=69 H.L.J. 256=1935 M.WJf. 73 (d) Colebrooke's translation, Chap. U. 

-40 M.L.W. 929=1935 M. 129. See also Sec. V. v-4. 
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immediately following verse, he, as the grandson of the great-grandfather of 
the deceased, has become entitled to the estate. Their Lordships will refer 
presently a little more fully to this text and examine its meaning by the light 
of other texts. 

Both the Courts in India have hold against the plainlifi’s claim; lienee this 
Appeal to His Majesty in Council. 

The learned Judges of the Allahabad High Court, in two separa'.G and 
able judgments, have exhaustively reviewed Ihe aulhi i-ilies bearing on the 
subject, and as their Lord.ship.s agree in the main witii ineir decluctinns, and 
the cnnclu.sinn at which they have arrived on these deductions, they find 
themselves relieved of the necessity of discussing ihe law in anv detail. 

The Mitakshara of Vijnane.swara, who flouiishcd about the end of the 
eleventh and the beginning of the ti-'clflh century of the Christian era, pur- 
ports to be a Commentary on the Inslilules of Yajnavalkya. Vijnaneswara 
analyses and discusses the text of Lis grc.il predecessor, often at considerable 
length, explains the meaning of recondite pas.sages, nupolios omissions and 
reconciles discrepancies by fi-eqnenl i-cfercnce to other old expounders 
of the law. The be.sl ex-aniplc of his treatment of Yajnavalkya’s text 
is to be found in the commeul.iry on the rule relating to the succession to 
the estate of a pcr«on who dies without leaving any male issue. After stating 
that the right of " sons, principal and secondary " to “take the heritage ” had 
been already shown, he proceeds to quote the rule of Yajnavalkya declaring 
the order of succession in their default, which runs thus(«):-- 

‘ The wife, and the daughters also, both parents, brothers likewise, and 
their sons, gentiles, a pupil and a fellow-sludenl ; on failura of the first among 
these, the next in order is indeed heir of one who has departed for heaven 
leaving no male issue. This rule extends to all persons and classes.” 

Mr. Mandlik’.s rendering of tliese two alokas of Yajnavalkya is more 
literal and is as followsif): — 

“ The wife, daughters, both parents, brothers and likewise their sons, 
(lotrajas (gentiles); handhna (cognates); a pupil and a fellow-student. Of 
these on failure of the preceding, the next following in order is heir to the 
estate of one who has departed for heaven, leaving no piitra. This rule ex- 
tends lo all (males whether belonging or not to the four) classes.' 

The compound word ajjutra, occurring in Yajnavalkya’s text has been 
rendered by Mr. C<i1cbrooke as “ leaving no male issue by Mr. Mandlik a.s 
" leaving no puira.” He was evidently anxious to avoid any English synonym, 
.IS the word pnlra here, according to all the commentators, conveys a larger 
meaning than is usually implied by tlie term “son” The Viramitrodaya says 
clearly that the word “sonless,” which is the literal equivalent of aputra, 
signifies “in default of son, grandson and great-grandson,'' that, in other 
words, it comprehends three degrees in the direct line of descent. In fact, 
it is not disputed at their Lordships’ Bar that the word putra as used in 
relation to the last owner signifies and includes son, grandson and great- 
grandson. What is contended for is that the same word in connection with 
other relatives, such as brother, uncle or grand-uncle, must be construed in 
a restricted and literal sense. 


(e) Coicbrooke's translation of the lute of yajnavalkya. p. 220 vv-135, 139. 

Mitakshara. Chap. II. Sec. 1. para 2. (g) Chap III. Part I, v 11. Sluutrl 

(f) Mandllk’s translation of the Instl- Golab Chundar Sircar's transladon, p. 154. 

58 



HINDU LAW 


[CHAP. xn. 


The commentary of Vijnaneswara on the above-quoted slokcu of Yajna- 
valkya, extends over several sections in Mr. Colebrooke’s translation, and 
makes the work more a Digest than a mere Commentary. In Sect. I of 
Chapter II, the author deals exhaustively with the right of the widow to in- 
herit the estate of “ one who has died aputra.” Her right of succession is 
dependent on his leaving no male issue to the third degree. In para. 3 the 
word pntra is used again in the same generic sense. After treating of the 
rights of daughters and parents in Sects. II and III respectively, he deals in 
Sect. IV with the succession of brothers and “their sons.” Here, again, the 
word putra is used, whether in the literal or in an extended sense is a matter 
for consideration. 

Sect. V relates to the right of collateral kindred of the same paternal 
stock or {jotra, and, therefore, called the qoiraja, to take the inheritance of 
the aputra in default of “brother's sons.” Admittedly both the plaintiff and 
the defendant are Sahib Sahai’s golrajos. Reference, therefore, is necessary 
to the rules embodied in Sect. V. 

It is to be noted here the word putra, or more correctly puttra, which 
literally means "one who releases from hell (put),” is used by Vijnaneswara 
at the very beginning of his Book on Inheritance. In para, 3, Sec. I, Chapter 
I, describing the two kinds of property, (daya, wealth) to which rights of 
inheritance attach, viz., the “ unobstructed ” and ” obstructed,” he speaks thus 
of the latter class: — 

“but property devolves on parents (or uncles) and brothers and the rest, 
upon the demise of the owner if (here be no male issue, and thus the actual 
existence of a son and the survival of the owner are impediments to the suc- 
cession ; and on their ceasing the property devolves (on the successor) in 
right of his being uncle or brother. This is an inheritance subject to ob- 
struction.” 

And then comes the significant passage : — 

"The same holds good in respect of their' sons and other descendants,” 
meaning, clearly, the sons and descendants of uncles and brothers. And this 
is the construction which Balambhatta, one of the l}e.st known Commentators 
of the Mitakshara, appears to have put on these words. 

As pointed out in the cjise of Ramachnndra Martand v. Vinayak Ven- 
katesh.ff’’* the right of collaterals to succeed to the inheritance of a deceased 
person is based on the rule of Manu, which has been translated differently 
by different writers, but which in substance amounts to this, that the estate 
of a deceased goes to his nearest sapinda. The right of collaterals, therefore, 
is dependent on the existence of the sapinda relationship between the propo- 
situs and the claimant. It is now well settled by the decisions of this Board 
that under the Mitakshara (Lalluhhai Bappuhhai v. Cassibai(f) and Rama- 
chandra Martand v. Vinayak VenkaieshW) the sapinda relationship arises 
between two people through their being connected by "particles of one 
body,” viz., that of the common ancestor, in other words, from co mmuni ty of 
blood in contradistinction to the Dayabhaga notion of “community in the 
offering of religious oblations.” But, as will be shown later on, the Mitak- 
shara, whilst holding that the right to inherit does not spring from the right 


(h) L.R. 41 I.A. 290=42 C. 384=12 A.LJ. 1- 1 L.W. 831. 

1281-16 Bom. L.R. 863~.18 C.WJf. 1154= (t) 7 I.A. 212 ; S.C. I.L.R. 5 Bom. 110. 

27 M.L.J. 333=1914 M.WJ7. 835=1914 PjC. 
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to offer oblations, does not exclude it from consideration as a test of pro- 
pinquity or nearness of blood. 

Mr. Colebrooke has, in his translation of Sect. V erroneously rendered the 
word sapinda as “relations connected by funeral oblations," and .^umanodakas 
as those connected by “libations of water," which has led to some confusion 
of ideas. Their Lordships, therefore, propose to follow l*e M-anslation which 
was before this Board in LallubhaVs case. 

The first paragraph stands thus : “ U there be no brother's sons, gotrajas 
share the estate. Gotrajas are the paternal grandmother and mpindas and 
samanodakas.” 


Their Lordships understand that the word rendered “ s. ns '' in tliis 
paragraph is putra in the original. Then follows paragraph 2, in wnich Vijna- 
neswara develops the position of tlic grandmother in the following terms: — 

“In the first place the paternal graiidmotl-er takes the inheritance The 
paternal grandmother's succe.ssion immediately alter the mother was seemingly 
suggested by the text before cited. “And the mother also being dead, tlic 
father’s mother shall take the heritage ’ ” (Section 1, paragraph 7). No place, 
however, is found for her m the compact series of heirs Irom the father to the 
nephew, and that text (' the lather's mother shall take the heritage ’> is in- 
tended only to indicate her general competency for inheritance ; she must, 
therefore, of course, succeed immediately after tho nephew : and thus there 
is no contradiction.'' 

Para. 3 then states in general terms Ukat after the grandmother the 
sapindas of the same paternal stock, viz., " the paternal grandfather and the 
rest inherit the estate, for bliiiiTtogotra saptndos (i.e., sapindas belonging to 
another stock) are indicated by the term bandhu " (dealt with in Sect. VI) . 

Paras. 4 and 5 deal specifically with the succession of the Mniaita gotra 
sapindas and run as follows: — 

“(4) Here on failure of the father’s descendants, the heirs are successively 
the paternal grandmother, the paternal grandfather, and their sons.' 

"(5) On failure of the paternal gi'andfather’s line, the paternal great- 
grandmother, the great-grandfather his sons and their issue inherit. In this 
manner must be understood the succession of the sanuma gotra sapindas.” 

It is clear from the observations of both Mr. Mandlik and Dr. Jolly,(J> that 
Mr. Colebrooke, in his translation of para 5, has omitted towards the end 
the important words “ up to the seventh,” which makes a material difference 
in the sense of the passage. 

Mr. Mandlik translates the last sentence as follows : “ In this manner up 
to the seventh [sapindaj the taking of wealth by the samana gotra sapindas 
should be known ”. Only instead of the expression samana gotra, which is in 
the original, he uses the abbreviated term sagotra. 

Para 6 then provides as follows: — 

“(6) If there be none such, the succession devolves on samanodakas, and 
they must be understood to reach the seven degrees beyond sapindas, or else 
as far as the limit of knowledge and name extend. Accordingly, Vhrat Menu 
says : * The relation of the sapindas ceases with the seventh person, and that 
of samanodakas extends to the fourteenth degree, or as some afBini, it reaches 
as far as the memory of birth and name extends.’ This is signified by gotra." 


(J) Mandllk's Hindu Law, p. 379 : I>r. JoUy's Tagore Law Lectures p. 124. 
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It is contended on behalf of the appclbnl on the strength of these several 
passages that the word “ son ’’ used in conjunction with brothers must be 
literally construed, for, othorwLse, it Ls urged the position assigned to the 
grandmother in the order of succession would bo displaced. The effect of this 
argument (which by purity of reasoning must apply also to uncles), if well 
founded, is that the succession in the father's or grandfather’s line must cease 
ipso facto on the failure of dcscend.*'nts of the second degree, and the inheri- 
tance must be diverted to another line ascending first to the female ancestor. 

In their Lordships’ opinion it begs the very question which they have to 
determine, otz., in what sense Vijnancswnra has used the term “ son ” in these 
passages ; and that question can be answered only first by examining his own 
method of employing the word, and secondly by inquiring in what sense other 
Hindu jurists of tlie same school or cognate school have understood the ex- 
pression. Before proceeding with their examination ot Vijnaneswara’s own 
Words, their Lordships desire to make one observation, as it strikes them, 
regarding the place of the grandmotlier in his scheme of succession. 

In Yajnavalkya’s rule, already quoted, to which Vijnaneswara refers as 
“the compact series of heirs,” the paternal grandmother is not included as 
an heir. Vijnaneswara finds a place for her among the yol rajas, on the 
authoiity of an enunciation of Manu, which he quotes in para 7 of Sect. 1, 
Chapter II, and which luns thus: 

“ Of a son dying childless the mother shall take the estate ; and the mother 
also being dead, the father’s mother shall take the heritage.” 

According to Manu, then, if his words are to Ije literally construed, the 
paternal grandmother would take immediately after thf' mother. This difficulty 
Vijnaneswara himself recognises ; in order to i econcilc the conflict between 
Yajnavalkya, who omits the grandmother altogetlier from his ” compact scries 
of heirs,” and Manu, who would place her directly after the mother, he places 
her somewhat arbiti'arily, us Messr-s. West and Buhler also indicate, after the 
“ brother's sons ”. The question, however, whether he intended his declaration 
to be imperative can be solved only by a less fi'ee U'anslation than Mr. Cole- 
brooke’s. Anyhow, the meaning to be attached to the word "sons” is left 
subject to explanation. 

Now, in para. 1 of Sect. V, where Vijnaneswara says. “ If there be not even 
brother’s sons,” the word used is putra ; in para. 2, where the grandmother’s 
place is declared, the expression employed is brother’s svta, a synonym of 
putra. In para. 4 again the word putra appears to be used in connection with 
uncles. In para. 5, where tlic expression ” his sons and their issues ” occurs, 
the original words are said to be UU pulras, “ his sons,” and tat sunauas/ff) 
‘‘their sons.” 

The word “descendants” in Mr. Colebrookc’s translation is in the 
original “santaiia". which means race, lineage, or posterity, and is still used 
among Hindus to mean male progeny without limitation. Mr. Justice Telang 
construes it as meaning “ continuation ’’ ;(1} other learned Sanskritists inter- 
pret it to signify “an uninterrupted series” [of progeny or heirs]. Their 
Lordships have no doubt that Vijnaneswara has used it in the sense of linpnl 
male descendants. Sunavas, translated by Mr. Colebrooke as “ issue,” connotes 
the same idea. 


(fc) Plural of sunu “ofbprlng.’* Sunit vives in the English “ s< 

is the old Indo- Aryan word which sur- (I) 16 Bom. p. 716. 
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Having regard to the fact that this great legist, whose logical acumen, 
judging from his work, seems to iiavc been rcmcirkable, has used the term 
putra in previous parts of his book on inheritance in a coinprehensivt, and 
generic sense, their Lordships find it dillicuU to conceive whv he should 
arbitrarily and without any explanation have used the word towards the end 
in quite a different and restricted sense, or why if his into. i turn was to coniine 
the descent in the case of the collutcruls to the actual ..oiis of brothers and 
uncles, he did not employ terms which would have exactly conveyed his 
meaning, such as atmajn or auras, which, thoir Lord.si.<ps understand, mean 
“son of one’s loins." Nor can thei^ Lordships appreciate (lie argument 
that the meaning of such words as santana and snnavas, which nicdn linc'al 
male progeny without limitation, should be arbitrarily cut down U two degree^. 

There seems to be great force then in Sir Robert Finlay's contention tint 
the limitation is to be found elsewhere The rule of Maim supplies one 
limitation : — 

‘ To three (ancestors) w'der inust lx; offered, to three funerHl cake ii 
given the fourth (descendant is) ihe giver ol these (oblations), llo fifth has 
no connection with tlicm.’’*'** 

The other is deduced by Mr. Harrington, [See Rutdiei)utiy Dutt Jha v. 
Rajunder Naram Rnc<"'J the wcll-ktiown author ot the "Analysis,” and one 
of the most erudite Judges of the old Sudder Court ot Bengal, irom the enun- 
ciations of Vijnaucswara himself in para (i, Sect. V, where he dcclurcs that 
the .succession of the sanmna gotra sapiiidas extends “ in this manner ’’ to 
"the seventh degree." It is not neccs.sary in their Lordships opinii/n to 
examine the force of the criticism that has been levelled at Mr. Harrington's 
construction of Vijnaneswara’s dictum, for if the view based on Manu’s doc- 
trine or rule be well-founded, as the High Court lius considered it to be, it 
would be sufficient to dispose of this Appeal. 

In this connection their Lordships desire to make another observation. 
If it be correct, as has been suggested, that the words putra-pautra (‘'sen- 
grandson’’), used by Vijnaneswara in Sect. I, Chapter I, did not comprehend 
oiiginally a great-grundsun, but that it lias been included by the commenta- 
tors, as the Vii'amiti'odaya shows, cm the strength ol analogical reasoning, then, 
in their Lordships’ opinion, the objection to the High Court’s reading of the 
text, based on the necessity of strict adherence to a literal interpretation, loses 
considerably its force, and the Courts are compelled to resort to other texts to 
extract the meaning of undefined expressions. 

Turning now very briefly to the other authorities to which their Lordships' 
attention was called, they observe that Apararka, another scholiast of Yajna- 
valkya who flourished about a century later than Vijnaneswara, dealing with 
the same text, on which the author ol the Miliikshara has commented at such 
length, construes, as pointed out by the High Court, the expressions ” brother’s 
sons” and “uncle’s sons” in a wider sense. That Apnrarka’s authority is 
acknowledged by the expositors of ihe Benares School is clear from the fact, 
to which Mr. Mandlik refens, that Visweswara Bhatta, the author of the 
Subodhini, a commentary on the Mitakskara, lias used Apararka’s work among 
others for the compilation of his Madanaparijata. Parts of Apararka’s treatise 
and of the Madanaparijata have been translated by Dr. Survadhikari and are 
to be found in his Tagore Lectures for 1880. 

(m) See Mandlik, p. 380; and Suther- (n) "Sacred Books of the Bast” Vol. 
land's translation of the Dattaka Uimamsa XXV, v. 186, p. 36. 

(Stoke’s Hindu Law Books, p. 547). (o) 2 M.1A. 132, 158. 
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Nanda Pandita, an esteemed writer of "the Benares School" and the 
author of the noted work on the Law of Adoption, called the DattokaMimamsa, 
a standard treatise among the followers of Uie Mitakshara, has written com- 
mentaries both on the Mitakshara as well as on the Institutes of Vishnu, a 
predecessor of Yajnavalkya, who is frequently quoted by Vijnaneswara. In 
this latter work, called the VaijayatUi, in giving the order among the sagotras 
he “ states that in the father's line, on failure of the brother’s son, the brother’s 
sun’s son is heir.’’ And he bas-^s this rule on the prescriptions of Manu already 
quoted. It is to be noted that this writer, who must have had Vijnaneswara’s 
words in his mind, certainly did not limit the term putra to two degrees. 
Varadaraja, whose authority is said to be great in Southern India, and whose 
enunciations appear to be received with respect also by the expounders of the 
Benares School, has given expressiun to the same view. Vidyabhusan Shama 
Charan Sarkar, a learned Hindu scholar who for many years held the post of 
principal Oriental Interpreter in the High Cuui't of Calcutta, and at one time 
occupied the chair of Tagore Law Professor in the Calcutta University, also 
deals with the subject in his well-known work called the Vyavastha Chandrika. 
This learned Hindu writer states in Principle 153 that ‘‘a brother’s grandson 
succeeds in default of a brother’s .son,’’ and refers to the decision of the Cal- 
cutta High Court in Kureevi Ctuind Gurain v. Oodung GurainW without 
taking any exception to its correctness. In the note to the Principle he states 
the leason why the brother’s grandson succeeds on failure of a brother’s son 
in these words : 

“ Because the term brother’s son is inclusive also of the brother’s grandson 
and because he is sapinda and the nearest of the persons understood by the 
term gotraja," 

The significance, however, of the statement lies in the question which 
Shama Charan Sarkar propounds in the foot-note:— 

“ II may be asked that when in law the term ‘ son ’ (put-tm) is inclusive 
of the grands«in and great-grandson, why then the term ‘ brother’s son ’ does 
not include also the “ brother's great-grandson ’’ ? 

The answer which he gives to his own question is both interesting and 
instructive. 

“ The answer is,” he says, ” that in law calculation is made from the son 
of the common ancestor, which, here, is the father of both the deceased and 
his brother ; consequently the term ‘ son ’ (of that ancestor) is inclusive of lus 
great-grandson who is “ brother’s grandson ’’. 

Dr. Raj Comar Sarvadhikari, whose authority as an expounder of the 
Hindu Law has been recognised 'by the Calcutta High Court and this Board, 
in his Tagore Law Lectures gives cmpliatic expression to the view that the 
word “ son ” includes three degrees of descendants. 

Devananda Bhatta, the author of the Smriti Chandrika, whose doctrines, 
however, arc not recognised in Northern India holds the contrary opinion ; 
and Visweswara Bhatta in the Snbodhini certainly appears to say that the 
father’s line ceases with the brother’s son ; and probably the same meaning 
is to be attached to his statements in the Madanaparijata. With regard to 
these two writers, their Lordships deem it necessary to observe that Devananda 
Bhatta, who is supposed to have been a contemporary of Apararka admittedly 
differs from the author of the Mitakshara in several essential rules of law. 


(p) (1866) 6 WJt. 158. 



S. 444] 


THE LAW OF INHERITANCE 


It seems, to say the least, doubtful whether an enunciation in the Smriti 
Chandrika can be safely applied except perhaps by way of analogy, to explain 
a dubious or indeterminate phrase or term in the Mitakshura. The Subotlhini 
stands on a different footing ; it. no doubt, professes to be a commentary on 
the Mitakshara, but it is equally clear that in several instances it diverges from 
the acknowledged interpretations of its doctrines. The vi' ws of Visweswara 
Bhatta and Devananda Bhatta have been propounded %.ith much force by 
Mr. Mandlik and Golap Chunder Shastri, both of whom take their stand on 
the literal construction of the word putro. This thesis i'as been clni^ir-xtciy 
worked out by the former writer, but in substance it amounts lo this, that as 
Vijnane.swara has used the expression ‘‘ son ” in conjunction with “ brothers " 
and “uncles” it must be restricted to their direct male issue, and i-o extension 
of its meaning is permissible. 

Their Lordships agree with the High Court of Allahabad that this reason- 
ing proceeds on a very narrow baris and materially ignores the chief ground 
on which the opposite doctrine is based. Dr. Raj Comar Sarvadhikari's ci'ii- 
struction appears to them to rest on a logical foundatiun, and his views seem 
to be consistent and clear. In effect he says that the Mitakshara propounds 
a definite scheme of succession ; lineal male descendants of the deceased owner 
down to and including the third degree, who constitute the Orsi class ci pro- 
pinquous relations (the nearest saptndor) inherit in succession in the first 
instance. In their default the widow and daughter take by express provision 
of the law. The daughter's son comes in similarly. In their absence the in- 
heritance ascends ; each ascending line begins with a female, and each has 
to be exhausted in accordance wiUi the rule of propinquous sapinda relation- 
ship before the next in order can take ; so that the parents and “ their three 
successive descendants” take drst, then the paternal grandmother and the 
paternal grandfather, and “ theii three successive descendants ” come next, 
and so on. 

It may be noted here that two recent Hindu writers of repute, ffl) and 
Dr. Jolly, who was at one time Tagore Law Professor in the Calcutta Uni- 
versity, and is one of the translators of “The Sacred Books nf the East.” are 
in substantial agreement with Dr Raj Comar Sarvadhikari. 

As regards the decided cases there seems to be a conflict of opinion between 
the High Courts of Allahabad and Calcutta on one side and that of Madras 
on the other. The latter High Court has upheld the narrow construction pro- 
pounded by the Smriti Chandrika and the Subodhini, and though it purports 
to confine its interpretation to Southern India, the opinion it has exprcs.sed 
has a wider application and deserves, therefore, careful attention. 

Their Lordships do not consider it necessary to refer to the earlier decisions 
of the Sudder Dewany Adalut of the North-West Provinces ; they think it 
sufficient to treat the judgment of Mr. Harrington in Rutcheputtp Diitt Jha,(r> 
as a starting point in the current of decisions in Northern India. The question 
at issue in that case related to the right of bandhus or cognates under the 
Mitakshara to the succession to a deceased person in the presence of a gotraja. 
Mr. Harrington, in dealing with the question, examined exhaustively the mean- 
ing of the word putra, and came to the conclusion that it had been used by 
Vijnaneswara in a generic sense. His judgment was affirmed on appeal to 
this Board ; and there appears to be no challenge of his interpretations of the 

(q) Dr. Jogendra Nath Bhuttachaijee, Chose. Hindu Law, p. 119. 

M.A., B.L., In his commentaries on the (r) 2 M.I.A. 132, 153. 

Hindu Law. p. U4, Mr. Jogendra Chunder 
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law. It affain received the approval of this Board in Bhyah Ram Singh v. 
Bhyah Ugnr Sintjh.dO Perhaps Mr. Harrinj?ton’s view with regard to the con- 
tinuation of each lino of heirs to the seventh degree is open to the objection 
that it contravenes the rule of Manu. As already observed, their Lordships 
do not, however, r-onsidcr it necessary for the purposes of the present case to 
consider whether llic principle suggested by him is correct or not. 

In Knreem Chand Gttrahi v. Oodung Giirnintt) also the exact point in 
issue was not identical with the one involved here, but Mr. Harrington’s con- 
struction of the word pntra was accepted and it was held that in the scheme 
of the Mitaksluirn, the (erm “ brodier’s son ” includes “ brother’s grandson ”. 

In Kalian Roi v. Ram Chander,(n) the point at issue directly concerned 
the position of the brother’s grandson in the line of descent, and the learned 
Judges of the Allahabad High Court (Burkett and Chamicr, J.I.) came to the 
conclusion that under the law of the Mitakshara. as accepted and expounded 
in the Benares Schoul, the brother's grandson had the right of .succession to 
the deceased before it ascended to the second line, viz., the grand -parental line. 

This decision has been followed in the case undei appeal. 

In the Bombay Presidency also the doctrines of the Mitakshara are recog- 
nised subject to the interpretation of the Vyavahara Mayukha of Nilakanta 
Bhati:]. ju'd although on many points there is con.siderablo divergence between 
the Benares and the Maharashtra Schools, as regards the question involved 
in the prc.«enl case, one decision at least of the Bombay High Court indicates 
an agreement with the Allahabad High Court. 

Mr. Justice Telang, a Saiiskritist of high order, in Rachava v. 
KalingapaMl explains thus the order of descent among the gotrajas (enun- 
ciated in Chapter II Sect. 5, paragiapks 4-5 of the Mitakshara), although, as 
he points out. each a.sccndjiig line begins with a female (gotraja) ancestress. 

“ In the Mitakshara, Chapter II. Sect. V, pi. 4-5, it is laid down that the 
propinquity of gotrajas is to bo determined by lines of descent . . . that is to 
say, the inheritance is to go first in the line*^ (the word in the original is 
siiiitana, literally “continuation”) of the paternal grandfather, then in default 
of anv one in that line, of the paternal great-grandfather, then of the paternal 
great -great-grandfalher, and so foith.” 

The Madras High Coiut in two ca.ses, named respectively Suraya v. 
L(iksliiiiiTuirasaiiii)ia,>ii') and Chinnasami Pillai v. Kunju Pillaii^^ has held, as 
already stated, the direct opposite The ratio decidendi in both judgments, 
which arc elaborate :iiid closely reasoned, is of a two-fold character ; in the 
first place the learned Judges say that when a word purports to bear two 
meanings, one primary, the other sccondaiy. it must be understood in the 
primary sense unle.ss there is anything in the context to show that it was not 
used in that sense. In the second place they seem to consider the opinions of 
Devananda Bhatta .-md of Visweswara Bhatta in the Smriti Chandrika and 
Snhodhini respectively as conclusively showing that the Mitakshara must be 
t.aken to limit collateral descent to two degrees in each line. Their Lordships 
have already made their remarks on these two authorities ; they do not feel 
disposed to attach any canonical authority to the rule of the Snhodhini. Curi- 
ously enough there is no reference in either of the Madras judgments referred 
to above to a previous decision. Parasara Bhattar v. Rangaraja Bhattar,iV) of 

rsi 13 M.I.A. 373. 

.1) 11866) 6 W.B 158 
(iO 24 All. 128. 
tv) 13 Bom. 716. 713 


(w) 5 Mad. 291. 

(a:) 35 Mad. 152=11 I.C. 885=21 M.I..J. 
856. 

(V) 2 Mad. 232. 
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the same Court to which Turner, CJ., was also a party. In that case the rule 
of the smriti Cliandrika was not accepted nor was the literal construction 
of the Mitakshara followed. It is usual in such cases where a difference of 
opinion arises in the same Court tn refer the point to a Full Bench, and the 
law provides for such contingencies. Had that course been followed, their 
Lordships would probably have had more detailed reason Wig as to the change 
of opinion on the part at least of one Judge. 

In Suraya v. Lakshmiiiarasammai^'* the Judges say they had “consulted 
their learned colleague, Mr. Justice Muttusami Ayy.n " and ackm.wlcdged 
their obligations to him for his a^si.stnllce. Their Lordships i;annot help re- 
marking that it is an undesirable course, which has not been approved of by 
this Board, to introduce the opinion of another Judge not a party to the judg- 
ment for the purpose of enforcing the conclusion arrived at Ih'* recorded 
opinion of Muttusami Ayyor, J., would have been of great value had he been 
associated in the decision. 

However, the two Madras decisions have icceived the respectful consi- 
deration of their Lordships. They have already given reasons for holding 
that in the Mitakshara. as expounded in the Benares Schrol, the word putra 
and its synonym employed by Vijnaneswara in connection with brothers and 
uncles must be understood in a generic sense as in the case of the deceased 
owner, and Ihat the descendants in each ascending line, up to the fixed limit, 
should bo exhausted at any rale to the third degree before making the ascent 
to the line next in order of succession. 

It seems to their Loi'dships that there is another ground on whic'h the 
plaintiff must fail. It is admitted that the defendant confers greater benefit 
on the deceased by the offerings he makes to the manes of the common an- 
cestor. Now. it is absolutely clear that under the Mitakshara, whilst the right 
of inheritance arises from sapinda relationship or community of blood, in 
judging of the nearness of blo<id iclationship or propinquity among the got- 
raja, the test to be applied to discover the preferential licir is the capacity to 
offer oblations. Milra Misra, the author of the Viramitrodaya,W an authori- 
tative commentary on the Mitakshara. lays down this doctrine in express 
terms. He says : 

“When there are many claimants to the heritage among gotrajas and the 
likciff*! then the fact of conferring benefits on the proprietor of the wealth 
by means of the offering of oblations and the like only excludes those that 
do not confer such benefits.” 

Dr. Raj Comar Sarvadhikari renders the last part of thLs passage thus: — 

" The benefit cotiferred on the late owner by the offering of the cake and 
the water determines the title to inheritance.” 

In the case of Bhyah Ram Singh v. Bhyah Ugar Singh,' the Board 
affii-med this rule in the following words : — 

“When a question of preference arises, as preference is founded on su- 
perior efficacy of oblations, that principle must be applied to the solution of 
the difficulty.” 

For these considerations their Lordships are of opinion that the conclu- 
sion arrived at by the High Court is well founded, and this Appeal should he 
dismissed with costs. And they will humbly advise His Majesty accordingly.” 

(z) 5 Mad. 291. 

(n) Golap Chundcr Shastrla translation, 
p. 91, Chapter n. Part 1. S. 23 A. 

(b) Dr. RoJ Comar Sarvadhikari con- 
strues the word " like ” ns meaning "other 
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classes of heirs.” 

(c) "Tagore T.aw liectures. for 1880,” 
p. 629 

(d) 13 M.T.A. 37S. 
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445. (Heir 12 etc.) Father’s mother etc. — ^The rest of the 
sapindas may be ascertained by reference to the table given in con- 
formity with the view of Dr. Sarvadhikari.<«) The rules heretofore 
mentioned relating to the exclusion of half blood by the whole blood 
and the qualified nature of the estate taken by females may be 
applied in cases of competition between two sapindas of the same 
degree and the estate taken by grandmother, great-grandmother and 
other female ancestors. In the same way the principle of succession 
per capita and not per stirpes is to bo applied when uncles’ sons or 
grand-uncles’ sons jointly inherit to the estate. 

446. Statutory heirs in the order of succession of sapindas. — 
'The Hindu Law of Inheritance (Amendment) Act (II of 1929) 
introduced four more persons in the order of succession among 
sapindas. The Act itself is a small one and is as follows : 

“Whereas it is expedient to alter the order in which certain 
heirs of a Hindu male dying intestate are entitled to succeed to his 
estate ; It is hereby enacted as follows: — 

1. (1) This Act may be called The Hindu Law of Inheritance 
(Amendment) Act, 1929. 

(2) It extends to the whole of British India, including British 
Baluchistan and the Sonthal Parganas, but it applies only to persons 
who. but for the passing of this Act, would have been subject to the 
law of the Mitakshara in respect of the provisions herein enacted, 
and it applies to such persons in respect only of the property of 
males not held in coparcenary and not disposed of by will. 

2. A son’s daughter, daughter’s daughter, sister and sister’s 
.son shall, in the order so specified, be entitled to rank in the order of 
succession next after a father’s father and before a father’s brother : 

Provided that a sister’s son shall not include a son adopted after 
the sister’s .death. 

3. Nothing in this Act shall — 

(a) affect any special family or local custom having the force 
of law, or 

(b) vest in a son’s daughter, daughter’s daughter or sister an 
estate larger than or different in kind from, that possessed by a 
female in properly inherited by her from a male according to the 
School of Mitakshara law by which the male was governed, or 

(c) enable more than one person to succeed by inheritance to 
the estate of a deceased Hindu male which by a customary or other 
rule of succession descends to a single heir.” 

(e) See p. 453. 
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This Act came into force on 21st February 1929 and applies alsn 
to the Jains. It is very limited in its scope and in terms rp.^ulates 
succession only to the separate property of a Hindu male dying in 
intestacy and does not purport to alter the law in re.''iJOct of the 
devolution of other properly of a Hindu male or the property of a 
female. Hence where the question of successio i to the Stridhana 
property of a female arises, and it becomes necessary to fi.id out 
her husband’s heirs who arc entitled to succeed lu that propeity, this 
Act cannot be applied and the ruling of the Lahore High Court in 
Mt. Charjo v. Dina that in such a case the Stridhana pro- 

perty should be deemed to be the property of the husband and the 
heir to the property is to bo a.scertained by reference to the Hindu 
Law of Succession as modified by this Act gives the go-by to the 
plain language of the enactment and is besides vitiated by the 
erroneous assumption that the property .should be treated as the 
property of the husband. Where a Hindu male died before the 
coming into force of this Act and his estate was inherited by a 
female heir, like his mother or widow, and such female heir 
died subsequent to the coming into force of the Act. this Act is 
applicable in determining the heirs entitled to succeed to the last 
male-holder, the reason being that the dale with reference to which 
the heirs to the last male-holder are to be determined is the date of 
the death of the limited holder and not the date 
of the death of the last male-holder. The heirs 
mentioned in the Act become heirs even in those Provinces govern- 
ed by the Mitakshara where they were not heirs previously, but 
the Act is not intended to change for the worse the place in the 
scheme of inheritance which the sister holds in the Bombay Presi- 
dency. The word “ sister” does not include a half-sister either 
uterine or consanguine and the words “not disposed of by will” 
which occur at the end of sub-section (2) of S. 1 are comprehen- 
sive enough to cover also the case of such property as cannot be dis- 

(/) Balktsan v. Jatnabai, 19.38 N. 298. 209 ; Blndeshwarl v. Baijnath, 1937 Oudh. 

(a) Mt. Charao v Dinanath, 172 I.C. 660 W.N. 672 19.37 Oudh. 402. 

-39 P.L.R. 448=1937 Lah. 196. (j) Mahabir v. Mt. Radha. 1933 O. 231 

(h) Raj Bachan v. Bhanwar, 4 Luck. =10 Oudh. W.N. 424 ; Balkiaan v. Jaina- 

690-1929 Oudh. 296. bai. 1938 N. 298 ; Bindpshwari v. BaiJiiaUi, 

(i) Chulhan v. Mt. Akli, 1934 P. 324^ 1937 Oudh W.N. 672- 1937 Oudh 402. 

15 P.L.T. 707 ; Bandhan v. Daulata, 1933 A. (fc) Shidramappa v. Neelavabal, 57 B. 

152-1932 A.LJ. 384; Shib Das v. Band 377=35 Bom. L.R. 397=1933 B. 272. 

Lai, 13 L. 178- 1932 L. 361 ; Shavkar v (1) Ram v. Mt. Sndesra, 1933 A. 491= 

Raghoba. 1938 N. 97 ; Mt. Charjo v. Din 1933 A.L.J. 680=55 A. 725 ; Kabootra v. 

Nath. 1937 L. 196 ; Pokhan v. Mt. Manoa, Ram Padarath, 1935 Oudh. 3.32=11 Luck. 

16 P. 215-=1937 P. 117 (F.B.) ; Mt. Rajpali 148 ; Sahodra v. Ram Babu. 1937 A.L.J. 

V. Surju, 58 A. 1041 =1936 A. 507=1936 767-1937 A. 655 ; Angamuthu v. Sinno- 

A.LJ. 659 -1936 A.W.R. 580 (F.B.) ; pennammal. 1938 M. 364=47 L.W. 286 ; 

Shakuntla v. Kaiishalya, 17 Lah. 356- 19.36 Sec contra !n Shankar v. Raghoba. 1938 
L. 124 : Ml. Sflttan v. Janki. 136 L. 139 : N. 97 approved in Amrit v. Thagan. 1938 

Lakshmi Ammal v. Anantharama, 46 M.L. N. 13-1 : Rameshwar v. Mt. Ganpatt. 18 

W. 37=1937 M.W.N. 587= (1937 ) 2 M.L.J. Lali. .525=1936 Lah. 652. 
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posed of by will.<”*> The practice by which sisters were excluded 
from inheritance in Oudh was merely in accordance with the Hindu 
Law as interpreted there and hence would not fall within the mean- 
ing of “ special custom ” in S. 3 (a) of the Act so as to exclude 
sisters from inheritance after the passing of the Act. 

The following extract from the Statement of Objects and 
Reasons shows the necessity for the passing of this Act. 

“The Bill is intended to remove a sex disqualification which 
under the archaic rules of Hindu Law excludes one’s nearest female 
relations e.g., the sister, the son’s daughter, and the daughter’s 
daughter, from inheritance altogether, while it gives the sister’s son 
a very low place among bandhus who can only take in the absence 
of gotraja sapindas and samanodakas, that is to say, the owner’s 
agnatic relations even upto the 14th and later degrees, which gives 
him a very poor chance of succession in many cases. This condition 
is somewhat ameliorated in the case of persons subject to the 
Mayukha Law where usage has given female heirs a somewhat 
better position though in the case of persons subject to the 
Dayabhaga School of law certain bandhus are not considered 
inferior to the gotrajas : still even under that system the sister is 
not an heir though the sister’s son is expre.ssly mentioned in the 
Dayabhaga as the heir, wliilo the son’s daughter and daughter’s 
daughter have no place at all. In fairness to Bengal the Bill should 
have been extended even to that province.” 

447. Order of Succession among Samanodakas. — ^The Sama- 
nodakas of a person are his agnatic male relations in the descending 
or ascending line from the 7 th to the 13th degree, the male descen- 
dants in the male line up to the 13th degree of each of those ascend- 
ants and. the male descendants in the male line from 7th to 13th 
degree of the agnatic ascendants upto the 6th degree. Thus they 
are : 

(1) Male descendants in the male line from 7th to 13th 

degree . . 7 

(2) Male ascendants in the male line from 7th to 13th 

degree . . 7 

(3) Male descendants from the 7th to 13th degree of each of 

the male ascendants upto the 6th degrec-:6x7 . . 42 

(4) Male descendants upto the 13th degree in the collateral 

lines beginning from the male ascendants men- 
tioned in (2) =7X13 .. 91 

(m) Pokhan v. Mt. MuTioa, 18 P. 215-r: (o) Atinurain v. Bajiroo, 62 I.A. 13^ 

1931 P. Ill (F.B.). 39 C.W.N. 646-1935 P.C. 57=68 673 

(n) MaTiabir v. Mat. Radha, 10 Oudh. =37 Bom. L.R. 553=1935 A.L.J. 816=41 
W.N. 424 .1933 Oudh. 231. ML.W. 613. 
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Amongst these Samanodakas, succession is governed by the 
rules that a remoter line is excluded by a nearer line and a remoter 
kinsman in a particular line is excluded by a nearer kinsman in 
that line. It must be noticed in this connection that out of the 147 
Samanodakas above given, the existence of many, ns, for instance, 
the descendants and the ascendants mentioned in (1) and (2), is not 
within the region of possibility and is assumed only for purpos(?s of 
computation. 


BANDHUS. 

448. Who is a bandhu. — A bandhu meaning “ one bound ” is a 
sapinda related to the propositus through one or more female links 
either directly or through a common ancestor, paternal or maternal. 
Hence he is a cognate relation, and comes in the order of succe.ssion 
only after the technical sapindas and the samanodakas. 'i*) 

449. Classes of handhus. — Bandhus are according to Vignanes 
warn of three classes; (1) Alma bandhus, (2) Pitru bandhus and 
(3) Matru bandhus, and the classes are stated to contain the follow- 
ing relations : 

(1) Atma bandhus are : 

(a) Father's sister’s son 

(b) Mother’s sister’s son and 

(c) Mother’s brother’s son. 

(2) Pitru bandhus are : 

(a) Father’s father’s sister’s son 

(b) Father’s mother’s sister’s son and 

(c) Father’s mother’s brother’s son. 

(3) Matru bandhus are : 

(a) Mother’s father’s sister’s son 

(b) Mother’s mother’s sister’s son and 

(c) Mother’s mother’s brother’s son. 

The three classes of bandhus specified by the Mitakshara as 
above mentioned cannot be added to,^*** but the enumeration of Ihe 
heritable bandhus in the three classes is only an attempt to classify 
those heirs by sample and is not exhaustive of all such bandhus.''*’ 
Thus a maternal uncle, though not mentioned in the enumeration of 


(p) Thakoor Jeebnath v. Court of (r) Mufhiiaoini v. Simambedu, 23 I.A. S3 
Word*, 2 I.A. 163. 6 M.LJ. 113 . 19 M. 405 (P.C.): Gri- 

(<I) Gajadhar Pruod v. Gauri Shankar, ifliari IM v Government of Bengal, 12 
54 A. 698 -1932 A.L.J. 533=1932 A. 417 M.I.A. 448 ; Vedochelo v. Sitbratnonta, 44 

(F.B.l ; Ratnriiandra V. Vtnavafc, 41 lA. M. 7o3- 48 I.A 349.-26 C.W N. I59--24 

290=l25 IX:. 290-=42 C. 384=12 A.L.J. 1281 Bom. LR. 649 -.41 M.L J. 676-14 L.W. 402 
^16 Bom. L.R. 863zrl8 C.WJl. 1154=27 .1921 M.W.N. 669=2 P.L.T. 707=1922 P.C. 

M.L.J. 333-1 L.W. 831= (1914) M.WJI. 33. 

835=1914 PjC. 1. 
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bandhus by the Mitakshara, was held to be a heritable bandhu on 
the ground that his son having been mentioned specifically as such 
bandhu, it is illogical to hold that the uncle, who is nearer in degree 
to the propositus, cannot be so.‘*^ Similar reasoning was applied 
to uphold the heritable capacity of a sister’s son.‘‘) 

450. Determination of heritable bandhus. — ^The sapinda rela- 
tionship on which the heritable right of collaterals is founded, ceases 
in the case of bhinnagotra sapindas (bandhus) with the 7th degree 
from the common male ancestor uplo the 7th degree in the father’s 
line and with the 5th degree from the common male ancestor upto 
the 5th degree in the mother’s line ; in order to entitle a man to 
succeed to the inheritance of another, he must be so related to the 
latter that they are sapindas of each other, or in other words, there 
must be a mutuality of sapinda relationship between the propositus 
and the heritable sapinda. ITie simple rule to be applied in 
determining whether a claimant is a heritable bandhu or not is to 
find out first whether he traces his relationship through his mother 
or father. If he traces his relationship through his mother he must 
be within five degrees from the propositus or common ancestor, and 
if he traces it through his father, he must be within 7 degrees from 
him or the common ancestor. In the case of relationship being 
traced through a common ancestor, the propositus himself must be 
within 7 degrees of the ancestor if the claimant is related to him 
through his (propositus) father and five degrees, if through his 
mother. These rules may be illustrated as follows : — 

Common ancestor. 


A 

X 

Son 

Son = X 

G 

B 

1 

X 

Daughter 

Daughter = X 

H 

C 


Daughter 

1 

Daughter = X 

I 

D 

k 

Son 

1 

Daughter = X 

J 

E 

1 

X 

Daughter 

Son =. X 

K 

F 

1 

X 

Son 

Son X 

L 


(s) GritlhiiTi Lall v. Govemmpiit of Ben~ 
iial, 12 M.I.A. 448. 

II) AmHta v. lAkahinarayan, 2 Beng. 
LR. 28 (F.B.) 

(lO Hamchandra v. Vinavofe, 41 IJl. 
290 - 25 T.C. 290-.:42 C. 384-12 A.L.J. 1281 
.16 Bom. LR. 863--18 C.W.N. 1154=27 
MLJ. 333=1 L.W. 831=1914 M.W.N. 835 
-1914 P.C 1 . Adit Narain v. Mohobir, 
48 I. A. 36-14 L.W. 20=1921 P.a 53=19 
A.LJ. 208=23 Bom. L.B. 602=25 aW.N. 


842 -1921 M.W.N. 153:-. 2 P.L.T. 97. These 
decisions lay down quite cateeoricnlly that 
binnaeotra sapinda relationship for pur- 
poses of heritabllity does not extend 
beyond the five deRrees In any case and 
since they are the pronouncements of the 
Privy Council, much of the discussion 
about the five degrees and the seven 
degrees here given Is not of much 
practical value. 
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If D is the propositus and K is the claimant, K cannot succeed 
because K claims his relationship to D through K’s mother and 
must be related within five degrees to the common ancestor vhich 
he is not, though D being related through his mother to K satisfies 
the test of being within five degrees from the common ancestor. 
But though K is not a heritable bandhu, his sor 1. i.s, because, he 
is within 7 degrees from the common ancestor, though it is illogical 
that he should inherit, when his father cannot. If instead of D, F 
is the propositus, L cannot succeed because F being related through 
his mother to L is more than 5 degrees removed from the common 
ancestor which disentitles L from claiming to succeed to F‘. Thus 
the sapinda relationship must be mutual between the pi-opositus 
and the claimant ; it is not sufficient if one of them alone happens 
to be the sapinda of the other. Thus in any given case it mu.st be 
found out whether the propositus and the claimant are ’■elated to 
each other through the father or the mother. If both of them are 
related to each other through their respective mothers, then they 
must be both within five degrees from the common maternal ances- 
tor. If one of them alone happens to be so related, then ho should 
be within five degrees from the common ance.stor and the other 
should be within seven degrees from him. This test is simple and 
more satisfactory than the involved and complicated rules enunciat- 
ed by Dr. Sarvadhikari, rules which have been definitely disapprov- 
ed by the Madras High Court in the case of Kesar Singh v. Secre- 
tary of State whore the question arose as follows : 

Common ancestor 


S 

I 

X 

Anant Ram. 
(Propositus.) 


The propositus is the son’s son of the common ancestor and is 
third in descent from him. The claimant is the daughter’s son’s 
daughter’s son of the common ancestor and is the fifth in descent 
from him. The question arose whether Kesar Singh is a heritable 
sapinda. 


D 

I 

S 

I 

D 

I 

X 

Kesar Sing 
{claimant) 


) 49 M. 652^24 L.W. 878=51 M.tJ. 15=1026 M.W.N. 540=1926 M. 881. 
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The case was elaborately argued and Justices Spencer and 
Venkatasubbarao after a learned review of the case-law and the 
principles involved in the question rejected Dr. Sarvadhikari’s 
theory that a bandhu to be heritable must belong to the family of 
the propositus, or that of his mother’s father, or that of his father’s 
mother’s father or that of his mother's mother’s father, and laid 
dov/n that there are only two tests of capacity for inheriting among 
bandhus which must be satisfied, these being (i) that sapinda re- 
lationship cec<se.s, in the case of bhinnagotra sapindas or bandhus, 
after the 5th degree from the common ancestor in the mother’s line 
and the 7th degree from the common ancestor in the father’s line^"' 
and (ii) that there must be an element of mutuality between 
the claimant and the propositus, in other words, they must be so 
related that they are sapindas of each other. 'The other proposition 
of Professor Sarvadhikari that in the ca.se of bandhus on the paternal 
side there cannot bo more than two females between the claimant 
and the propo.situs and that if there are two females they must be 
related to each other as mother and daughter has been definitely 
disapproved. Tno obiter dictum in favour of Sarvadhikari’s theory 
in Uinaid Bahadur v. Udot Chand^^"* and the decision following it 
in Chinna Pichn v. Padinanabha'^^ hav'' been dis.sented fi-om. Be- 
sides, the view of Professor Sarvadhikari finds no support in the 
texts of ancient commentaries^*' and “though it is developed with 
rigorous logic from the data put forth by its author, there is no 
sufficient foundation for these data in the Mitakshara to command 
its ready acceptance.” (Dr. Jolly’s Tagore Law Lectures for 1883, 
p. 216 quoted in Kesar Singh* s case). 'The recent Full Bench deci- 
sion of the Allahabad High Court in Gajadhar Prasad v. Gawri 
Shankar^^^ approves of Dr. Sarvadhikari’s rule and holds that a 
heritable bandhu cannot be lower than the common ancestor’s 
daughter’s grandson or the common ancestor’s son’s great-grandson, 
that is, there should be no great-grandmother in the line on either 
side of the common ancestor. 

F — D — S — ^D — S In this view the decision in that case 

I was that the last male owner’s father’s 

F father’s daughter’s son’s daughter’s sons 

( are not his heritable bandhus. 

Propositus. 


(w) See, however, the recent case of 
Brij Mohan v. Kishnn, 1938 A. 44.3 where 
it w.'i.s held, relying on an observation of 
the Privy Council In Rai”chondTii v. Vi- 
nayole, 42 C. 384-41 I.A. 290 -1914 P.C. 1. 
th,it a bandhu In order to have heritable 
rights must not be beyond the Stii degree 


tx) 6 C. 119 (F.B.) 

(y) 44 M. 121-12 L.W. 397 - 39 M.L.J. 
417 1920 M.W.N. 609-1921 M. 671. 

(z) Kesar Singh v. Secretary of State, 
49 M. 65Z - 51 M.L.J. 16=1926 M.W.N. 540 
=24 L.W. 878 -=1926 M. 881. 

ta) 1932 A. 417=54 A. 688=1932 A.t-J. 
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451. Order of Succession among bandhus.— The following 
rules may be taken as well established for ascertaining the order 
of succession among bandhus. 

Rule 1. Atma bandhus succeed before pilru bandhus and 
pitru bandhus succeed before matru bandhus. 

Note : — Atma bandhus are cognate relatioi . of the propositus 
in (1) his own line, (2) his father’s line, (3) the line of his father’s 
father and (4) the line of his mother’s father. Pitru bandhus are 
those cognate relations who are related through the deceased’s 
father and who are not atma bandhus and matru bandhus similarly 
are such relations through his mother who are not atma bandhus. 

Rule 2. The enumeration of bandhus by the texts as coming 
within each class is not exhaustive, but only illustrative. 

Note : — Cognate relations like daughter’s son’s son.^"*) 
daughter’s daughter’s son,<«> brother’s daughter's son.'^' sister’s 
daughter’s son,<ff’ father’s sister's daughter’s son,<"> father’s father’s 
father’s father’s son’s son's daughter’s son,<‘> maternal uncle, 
mother’s sister’s son’s son,'*'> father’s mother’s father’s daughter’s 
son'*^ etc., have been held to be heritable bandhus, though they 
do not come within the express enumeration in the texts. 

Rule 3. Among bandhus of the same class, propinquity or near- 
ness of blood is the test of preference. Propinquity is to be 
determined by the proximity of the claimants’ li.nes and hence a 
claimant in a nearer line excludes a claimant in a remoter line.t*) 


(b) Kenchava v. Girimallappa, 51 I. A. 

368-48 B. 569-26 Bom L.H. 779-20 L.W. 
117 -47 M.L.J. 401-22 A.L-J. 962-29 C.WN. 
271 1924 M.W.N. 719 1924 P.C. 209 ; AdU 

Narapan v. Mahabir, 48 I.A. 86-40 MLJ. 
270-.19 A.L.J. 208 23 Bom. L..R. 692- 25 
C.W.N. 842-14 L.W. 20 1921 M.W N. 153 
--2 P.L.T. 97 t=1921 P.C. 53^:60 I.C. 251; 
Vedttchela v. Subramanla, 48 l.A. 349=44 
M. 753 26 C.W.N. 159 - 24 Bom. LR. 649 
-.-.41 M.L.J. 676.-=14 L.W. 402=1921 M.W.N. 
669 -2 PI..T. 707- -1922 P.C. 33; Muthu- 
sa7ni V. MtitfiukuniariMaTni, 19 M. 405-= 
2.7 l.A. 83 ; Balasubratnania v. Subbayya, 
65 I.A. 93-1938 P.C. 34 . 47 L.W. 110. 

(c) Gridhari Lai v. Government of 
Bcnyal, 12 M.I.A. 448 ; Vedachela v. 
Siibramania, 44 M. 753 26 C.W.N. 159=24 
Bom. L.R. 649=41 M.L.J. 676=14 L.W. 402 
= 1921 M.W.N. 669=2 P.L.T. 707=48 l.A. 
349 1922 P.C. 33. 

(d) Krishnayya v. PMiamma, 11 M. 287. 
le) TirunuAachanaT v. Andal, 30 M. 406 

---17 M.L.J. 285 : Ramphat v. Pan Mali, 32 
A. 640=7 I.C. 292=7 A.L.J. 776. 

(/) Mt. Doorga v. Janki, 10 Beng. LJl. 
341. 

(O) Umaid Bahadur v. Ifdoi Chand, 6 


C. 119 (F.B.) 

(Ji) Krishna v. Venkaiarama, 29 M. 115. 
U) Mawicfc Chanil v Jagat Settaui. 17 
C 518 

(3) Vedachrla v. Subramania, 44 M 
7.-i3-_26 C.W.N. 159 - 24 Bom. L.R. 649- 
41 M.L.J. 676-11 L.W. 402- 1921 M.W.N. 
669 - 2 P.LT. 707=48 I A. 349-1922 P.C. 
33. 

(fc) Adit Narayan v. Mahabir Pnirntd, 48 
I A. 86- 14 L.W. 20=19 A.L.J. 208 - 23 Bom. 
L.B. 692= 25 C.W.N. 842=1921 M.W.N. 153 
=2 P.LT. 97 =40 M.L.J. 270=1921 P.C. 53. 

(I) Ananda Bibce v. Nawnit Lai. 9 C. 
315. 

(nil Vedachela v. Subramania, 44 M. 
753-=48 I.A. 349 =26 C.W.N. 159=24 Bom. 

L. R. 649=41 M.L.J. 676=14 L.W. 402=1921 

M. W.N. 669=2 PL.T. 707-1922 P.C. 33; 
Jalindni v. Nagendra, 35 C.W.N. lis:i -58 
I.A. 372-1931 P.C. 268 - 59 C. 576=61 M.L.J. 
442-34 M L.W. 465=33 Bom. L.R. 1411= 
1931 M.W.N. 978=1931 A.L.J. 1009. 

(n) Baliuapii v. Narayana, 20 M. 342= 
7 M.L.J. 207 ; Kalimuthu v. Anmamuthu, 
1934 M.W.N 820=38 M. 238 ---67 M.L.J. 503 
=40 M.L.W. 376=1934 M. 611. 
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Thus as between daughter’s daughter’s son and father’s daughter’s 
son, both removed by three links, the former excludes the latter.*®* 

Rule 4. Where the degree of blood relationship furnishes no 
certain guide, the test to be applied to discover the preferential heir 
is the capacity to offer oblations subject to the condition that, in 
applying the test of spiritual benefit, its quality is to be preferred 
to its quantity. 

Note. — In Jatindra’s case, the rival claimants were the motlier’s 
sister’s son and the father’s half sister’s son and the latter’s claim 
was upheld as against the former’s on the ground of spiritual bene- 
fit. The rule of preference of the whole blood to the half blood 
was held not material in deciding the propinquity of rival bandhus 
not descended from the same ancestor. In VedacheWa case it was 
held that as between mother’s brother and the father’s sister’s son’s 
son, the former excluded the latter both on the ground of propin- 
quity and on the ground of spiritual efficacy ; the rule of exclusion 
of a bandhu ex parte maiema by a bandhu ex parte paterna is 
not to be applied where the rule of spiritual benefit is applicable, 
though where the test of spiritual benefit fails to guide, the rule of 
ex parte paterva excluding ex parte maternu furnishes quite an 
intelligible teat.*P^“* In Gaddam Adevnua v. Anain Ilanuman'^^ tho 
rival claimants were the father’s half-si.ster’s son and mother’s 
brother’s son, both atmabandhus, and it was hold, following 
Jatindra’s case, that as among bandhus of the same class the 
spiritual benefit is a ground of preference as a measure of pro- 
pinquity, the former was to bo preferred to the latter. But the rule 
of spiritual benefit is not to be applied where the rule of nearness 
of blood with reference to the proximity of the claimants to the 
propositus does not fail to guide the preference. Hence as between 
the maternal uncle and father’s sister’s son, the former is the pre- 
ferential heir as was held in Navaneetha Krishna v. Collector of 
Tinnevelly^^^ and tho Privy Council, while affirming this decision of 
the Madras High Court, discu.sses the question as follows in 
Balasuhramania v. Subbaiyya*** : — 

"Both of these claimants admittedly belong to the class of cognates 
known to the Hindu Law as atma bandhus, i.e., cognates of the propositus 

/. Ammamutbtt, 1934 M. 1411^71931 M.W.N. 978-1931 A.L.J. 1009. 
M.N. 820=40 M.L.W. 376=1934 M. Oll-r-SS (p-a) Kalimuthu v. Ammamuthu, 58 M. 
M. 238=67 M.L.J. 503. 238 ; Ram Choron v. Rahim, 38 A. 416 ; 

(p) Kami Keddi v. Canpi Keddl, 48 U. Saguna v. Sadashiv, 26 B. 710. 

722=1925 M.W.N. 335=21 L.W. 478=1925 (q) 46 M.L.W. 448 =1937 M. 967=1937 

M. 807 ; Vedachela v. Subnimanla, 44 M. MW.N. 962. 

753 = 48 I.A. 349=26 C.W.N. 159=24 Bom. (r) NavaneethakrUhna v. Collector of 

L. R. 649.^41 M.L.J. 676=14 L.W. 402=1921 Tinnevelly, 69 M.L.J. 632=1935 M.W.N. 

M. W.N. 669=2 P.L.T. 707=1922 P.C. S3; 1001-42 M.L.W. 875=1935 M. 1017. See 

Jatindra v. Ragendra, 35 C.W.N. 1153=58 contra In Ram Nath v. Duni Chand, 35 P. 
I.A. 372=1931 P.C. 288=59 C. 576=61 L.R. 519=1934 L. 622. 

M L.J. 442=34 M.L.W. 465=33 Bom. LJl. (a) 1938 P.C. 34=47 L.W. 110. 
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(the last male owner) who have precedence in questions of succession over 
pitri bandhua, i.e., cognates of his father, and matri baiidhiis, the cognates 
of his mother. The question between the claimants is as to the rights of 
such atma bandhua inter se. It is not disputed that Subbayya as the mater- 
nal uncle is a step nearer in degree to the propositus than the rival claimant 
as father’s sister’s son. But, for the latter it is contended that nearness in 
degree is no test as between atma bandhua and that the sole criterion 
should be religious efficacy, i.e., which of the two claimants would, by his 
religious offerings, confer most benefit upon the propositus in the other 
world, and it is admitted that upon this test Balasubr.nhmanya’s claim would 
prevail. The question between them therefore seems to be a clear cut one, 
namely, which of the two is the proper test to apply. 

At first sight it would appear that the question is covered by the direct 
authority of the Board: Jatindra Nath Roy v. Nagendra Nath RoyA»a) 
In this case it was laid down that the test of religious efficacy was applicable 
between atma bandhua only when the partier were equal in degree. At the 
time the DLstrict Judge gave his judgment thb case had not come up to the 
Board, but a decision given ten years previously (Vedachela Afvdaltar v. 
Subramania Mudaliar,(»b)) in which a question as to the right of succession 
between atma bandhua was dLscus.ccd, was before him, and relying upon it 
and upon the view taken in Mayne’s Hindu Law he held that Subbayya 
was the preferential heir. 

It was not until six years later — a delay which their Lordships greatly 
regret— that the appeal wa.s heard in the High Court and by that time the 
report in Jatindra" a eaae was available. The learned Judges thought that 
any possible doubt as to the rule to be applied was set at rest by this 
lutcr decision, and they accordingly affirmed the judgment of the District 
.fudge on this point. 

Bnlasubrahmanya has nevertheles.s appealed to His Majesty in Council 
against the rejection of his claim. In his petition to the High Court for 
leave to appeal it was urged that the learned Judges of the High Court had 
misinterpreted Jatindra's caae. But before their Lordships, Mr. Dunne, 
with characteristic courage, admits that he cannot distinguish it, but attacks 
the decision as unsound and in conflict with the reasoning in the earlier 
case: Vedachela MudaJiar v. Subramania MudaliarJft)) 

It might be sufficient in the present case to .say that the que.stion is clearly 
covered by the latest decision of the Board, but in view of the able argument 
of Mr. Dunne it may perhaps be desirable to examine the position a little 
more closely. 

The argument put shortly is tliat in Vedachela Mtidaliar v. Subramania 
Mudaliar in which the contest was betv/een the father’s sister's son’s son and 
the maternal uncle, the Board expressly affirmed certain rules which had been 
enunciated by Muthusami Ayyar, J. in a previous Madras case (Muttusami v. 
MvftukumaraaamiMc)) The last of these rules was “ that as between bandhus 
of the same class the spiritual benefit they confer upon the propositus is, as 
stated in the Viramitrodaya, a ground of preference." The affirmation of this 
imle, ft was contended, made spiritual benefit the sole test as between mem- 
bers of the class and treated nearness of degree as irrelevant. Mr. Dunne 

iaa) 58 I.A. 372 -34 L.W. 465 - 3S N. 159- 24 Bom. L.R. 649 -41 M.L.J. 
C.W.N. n.’i.l-SS C. .we-ei M.L J. 442 676- 14 L.W. 402-1921 M.W.N. 669-2 
-33 Bom. L.R. 1411-1931 M.W.N. 97S- P L T. 707-1922 P.C. 33. 

1931 A.L.J. 1009-~1931 P.C. 268. lac) 16 M 2J .it 30. 

(«b) 44 M 753 . 48 I.A. 349- 26 C W. 
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admitted that agnatic succession under the Mitakshara law as interpreted in 
Madras depends solely upon proximity of blood connection, and that the 
Bengal doctrine of religious cllicucy has no application, but he claimed that 
Ihc rule quoted above established that among cognates the exact opposite was 
the case, i.e., that proximity of blood relationship went out altogether and 
religious efficacy came in as the sole test. 

Their Lordships think that such a change over would be, to say the least 
of it, remarkable. Mr. Mayne, in a passage that has often been quoted before 
the Board, after a detailed discussion of the Bengal law, says (S. 509):— 

“When we go a stage back to Mitakshara and still more to the actual 
usage of those districts where Brahminical influence was less felt, the whole 
doctrine of religious eiflcacy seems to disappear. In the chapters which deal 
with succession, the Daya Bhaga and the Dayakrahma Sangraha appeal to 
that doctrine at every stop, testing the claims of rival heirs by the numbers 
and nature of their respective efferings. The Mitakshara never once alludes 
to such a test.” 

It is also clear that the Viramitrodaya, Ch. HI, pt. VII (5), which is the 
principal authority fur ihc well recognised priority of atma bandhus over the 
two other classes, clearly b-ises it on propinquity. Their Lordships think, 
therefore, that it would be impossible to say that under the Mitakshara the 
principle of propinquity docs not apply beyond agnatic succession. 

A reference to the judgment delivered by Mr. Ameer Ali in Vednchela'i 
rase makes it clear that no such change over in the case of cognates was con- 
templated, and the rule above referred to, which was affirmed towards the end 
of ^ judgment, obvioiusly does not make religious efficacy the only test 
among bandhus of the same class, thou^ it docs make it an admissible test, 
and it is perhaps worth noting that the view taken by the Subordinate Judge, 
to whose judgment their Lordships have referred and which was held to be 
well founded, was that the religious test was only applicable if the proximity 
te.st failed. The final conclusion at which ’the judgment of the Board then 
arrived is stated as follows (p. 364): — 

“In the present case before their Lordships, the appellant and the 
deceased were sapindas to each other; and he (the appellant) is undoubtedly 
nearer in degree to the deceased than Subramania (the respondent). He also 
oilers oblations to his father and grandfather to whom the deceased was also 
bound to oiler pinda. The deceased thus shares the merit, resulting from the 
appellant’s oblations to the manes of his ancestors whereas the father’s 
sister’s son’s son offers no pinda to the deceased’s ancestors. On all these 
grounds their Lordships think that the view taken by the Subordinate Judge 
was well founded.” 

It is difficult to suggest that the Board had discarded the test of nearness 
of degree, and adopted only that of religious efficacy ; they clearly applied 
both, and it is perhaps not without significance, in view of what the Sub- 
ordinate Judge had said, that nearness of degree is put first. 

In Jatindra Nath Roy v. Nagendra Nath Roy the question was between 
atma bandhus, admittedly equal in degree, so that the test of proximity was 
no guide, and it was laid down, strictly as their Lordships think, in accordance 
with the general scheme of the Mitakshara, that it was only when the test 
of proximity failed that religious efficacy came in. Their Lordships can see 
no inconsistency between the two decisions of the Board, and no antagonism 
between the later decision and the rule enunciated by Muttusami Ayyar, J. 
upon which Mr. Dunne relies so strongly. They must, therefore, confirm the 
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decision of both Courts of India that, as between claimants 2 and 3, Subbayya 
as nearer in degree to the last male owner is entitled to succeed to the estate.” 

Rule 5. Among bandhus equally propinquitous to th" de- 
ceased, the half blood is excluded by the whole blood; see Garud- 
das V. Laldos.t*> 

Rule 6. A female bandhu is excluded by .i male bandhu.*’*’ 
In Avudai Ammal v. Ramalinga,^^^ brother’s daughter’s son was 
held a preferential heir to a son’s daughter on the ground thal 
female bandhus take only after the male bandhus are exhausted. 

The question whether a female atma bandhu is also excluded 
by a male pitru bandhu or male matru bandhu under this rule 
has not been so far directly decided though there arc observations in 
the rulings to the effect that this question should be an.swered in 
the afirmative leading to the result that the first rule above enunci- 
ated of atma bandhu excluding pitru bandhu and the latter ex- 
cluding a matru bandhu stands qualified to this extent. 

Rule 7. Among bandhus equal in degree, a bandhu descended 
through a female is excluded by one descended through a male. 
Thus the mother’s brother’s son excludes the mother’s sister’s 
son.<»> 

Ritle 8. All other considerations being equal, a claimant bet- 
ween whom and the stem there intei'vones only one female is fo be 
preferred to that claimant who is separated from the stem by two 
such links. 


niustratioiis. 

Rule 1. Adit Narayan v. Mahabir Prasad. Mother’s 
father’s father’s daughter’s son is to be excluded by mother’s 
father’s daughter’s son’s son because the former is a matru bandhu 
while the latter is an atma bandhu. 

Muthuswami v. Simambedu.(~^ Father’s father’s sister’s son, 
being a pitru bandhu, is excluded by mother’s brother, an atma 
bandhu. 

Rule 2. See Note to Rule 2. 


ft) 37 L.W. 772- 60 I.A. 189=64 M.I.J. 
660--37 C.W.N. 637=35 Bom. L.R. 595- 
1933 M.W.N. 557=14 P.L.T. 365 =1933 A.I.. 
J. 774=1933 P.C. 141. 

(u) Kenchava v.' Glrimallappa, 51 IJl. 
368=48 B. 569=26 Bom. L.R. 779=20 I..W. 
417=47 M.L.J. 401 -22 A.I..J. 902=29 C.W. 
N. 271=1924 M.W.N. 719=1924 P.C. 209 ; 
Venkata v. Surenani, 31 M. 321=18 MJ.J. 
409. 

(») 97 T.C. 314=1926 M. 1163. 

(w) Ram Charan v. RaMm Bakeb, 38 A. 


416 34 I.C. 108=14 A.I,.J. .■S38. 

(x) Tlmmalaehariar v. Andal, 30 M. 
406-17 MLJ. 285. But seo Vithal v 
Bahi, 60 B. 671 and Rfljoppa v Gangappa. 
47 B. 48 wlipre the claimants arc made to 
diare equally. 

<y) 48 I.A. 86=14 L.W. 20=19 A.I..J. 
208=23 Bom. L.R. 692=25 C.W.N. 842-1921 
M.W.N. 153=2 P.L.T. 97=40 M.L.J. 770= 
1921 P.C. 53. 

(z) 23 I.A. 83 -19 M. 405=6 M.I..J. 113 
1P.C.) 
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Rule 3. Vedachela v. SubramaniaM^ Maternal uncle being 
nearer in degree excludes the father’s sister’s son’s son, both being 
atma bandhus. 

Chengiah v. SuhbarayaA^^ Mother’s father’s sister’s son’s son, 
a matru bandhu, being nearer in degree, excludes mother’s father’s 
brother’s son’s son’s son, also a matru bandhu. 

Balusami v. Narayana.^*^^ Father’s daughter’s son’s son was 
preferred to the mother’s father’s daughter’s son (both atma ban- 
dhus) , the former being in a nearer line than the latter. 

Rule 4. Jatindra v. NagendraM^ Father’s half sister’s son, 
an atma bandhu, excludes the mother’s sister’s son on the ground 
of spiritual efficacy. 

Rule 6. Kenchava v. GirimallappaJ^'^ Father’s sister’s son 
excludes father’s brother’s daughter. 

Avudai Ammal v. RamalingaJf'^ Brother’s daughter’s son is a 
preferential heir to a son’s daughter, since female bandhus take 
only after all the male bandhus are exhausted. 

Ride 7. Ram Charan v. Rahim SahshJ^'* Mother’s brother’s 
son excludes a mother’s sister’s son bocau.se the latter is descended 
through a female, while the former is through a male. 

Rule 8. Tirumalachariar v. Attdal.t*) Daughter’s son’s son 
excludes a daughter’s daughter’s son because the latter is separated 
by two female links, while the former by only one. 

Ram Charan v. Rahim Baksh/^'^ Mother’s brother’s son ex- 
cludes mother’s sister’s son because the latter is separated by two 
female links, while the former is separated by only one such link 
Tin Bombay both the claimants are allowed to share eq ual ly fJ)] 
Formerly the Madras High Court in Appandui v. Bagubali,^*^'^ pre- 
ferred the mother’s sister’s son to the mother’s brother’s son on the 
ground that the latter was mentioned subsequent to the former in 
the textual enumeration of atma bandhus. But this view has been 


(a) 48 I. A. 349 -26 C.W.N. 159-24 Bom. 

L. R. 649-41 M.LJ. 676-14 L.W. 402-1921 

M. W.N. 669=2 P.L.T. 707=1922 P.C. 33= 
44 M. 753. 

fb) 31 L.W. 592-19.30 M. 555=58 MLJ. 
562 1930 M.W.N. .537 ; See also Duttatraya 
V. Gangabai. 46 B. 541=1921 B. 321=24 
Bom. UR. 69. 

(c) 20 M. 342= 7 M.L.J. 207. 

(fl) 35 C.W.N. 1153-!i8 I.A. 372-1931 
P.C 268- 59 C. 576=61 M.L.J. 442-34 
L.W 465=33 Bom. L.R. 1411=1931 M.W.N. 
978 1931 A.L.J. 1009; See S. 461. 

(e) 48 B. 569=51 I.A. 368=26 Bom. L.R. 


779-20 L.W. 417--47 M.L.J. 401=22 A.L.J. 
962- :29 C.W.N. 271=1924 M.W.N. 719 - 1924 
P C. 269. 

(f) 97 I.C. 314=1926 M. 1163. 

(p) See .ilso Balfcriahna Bhimaji v. 
Ramkrishna. 45 B. 353=1921 B. 189=22 
Bom. L.R. 1442 ; But see Act II of 1929. 
(h) 38 A. 416-_34 I.C. 108=14 A.L.J. 538. 

(I) 30 M. 406=17 M.t..J. 285. 

(J) Rajappa v. Gangappa, 47 B. 48=1922 
B. 420-24 Bom. L.R. 789. 

(k) 33 M. 439=5 I.C. 280=1910 M.W.N. 
44 .20 M.L.J. 275. 
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given up in a later case in Kami Reddi v. Gangi Reddt^‘) on the 
ground that the test applicable to the case is the test of spiritual 
efficacy, and applying this test, it was held that the mother’s 
brother’s son excluded the mother’s sister’s son. 

Female handhus . — ^Aftcr the male bandhus come die following 
females in the Madras Presidency as heritable hamihus. 

1. Half-sister. 2. Brother’s daughter.'"^ 3. Sister’s 
daughter. 4. Father’s sister, (!*> 

In addition to these, the sister,''!) son’s daughtei and 
daughter’s daughter'*) were also recognised as bajidhu- entitled to 
come in after the male bandhus, but these three, along with the 
sister’s sou, arc now brought in among the supindas as statutory 
heirs entitled to inherit in the order given in the Hindu Liiw of 
Inheritance (Amendment) Act of 1929 after the fathei’s fatlier and 
before the father’s brother (See S. 446). The ca.so of a step-sister 
is excluded.") But according to the Allahabad High Court women 
not expressly enumex’ated in the texts as heirs cannot inherit"'' 
and as these female bandhus are not enumerated in the texts, only 
the above statutory female bandhus are entitled to inherit, 

452. Non-relations as heirs. — Certain non-relations such as the 
preceptor, the pupil and the fellow student have been conceded the 
right to inherit in the absence of the above agnatic and cognate 
relations under the texts of Apastamba and the Mitakshara. 

Apastamba,—" If there be no male issue, tlie nearest kinsman 
inherits ; or in default of kindred, the preceptor, or failing him, the 
disciple.”'’’) 

Mitakshara. — " If there be no pupil the fellow student is the 
successor. He who received his investiture or instruction in read- 
ing or in the knowledge of the sense of scripture from the same pre- 
ceptor is a fellow student.”'®) 


(l) 4K M. 722=21 L.W. 476=1925 M. 807 
■ 1925 M.W.N. 335. 

(m) Kuppal V. Laluhmi, 45 L.W. 688= 
1937 M.W.N. 602=1937 M. 555; Anga- 
muthu V. Sinnapsnnamfital, 1938 M. 364= 
47 L.W. 286 ; Lakshmanammal v. Tiru- 
vennada. 5 M. 241. 

(n) VenkatoMubramaniam v. Thayaram- 
ntah. 21 M. 263. ' 

( 0 ) SundramnuU v. ttangaaami, 18 M. 
193=4 M.L.J. 275. 

(p) Chlnnammal v. Venkatachala. 15 M. 
421=2 M.L.J. 86. 

(q) Kuttl V. Radakriatna, 8 M.H.C.R. 88. 

(r) Wallonna v. Ponnol, 14 U. 14»3l M. 


L..J. 46. 

(s) Ratnappa v. Arumugath, 17 M. 182 
=4 M.I..J. 30. 

U) Ram V. Mt. Sudem, 1933 A. 491= 
1933 A.L.J. 680=55 A. 725. 

(M) Lallubhai v. CoMibai. 7 I.A. 212=5 
B. 110 ; Nanhi v. Gauri. 28 AU. 187=2 A. 
L.J. 654 ; Japan Rath v. Champa, 28 All. 
307 --3 A.I.J. 87 ; The same view Is taken 
by the Lahore High Court, Tirath v. Mt. 
Kalian. 1 Lah. 588=1921 Lah. 149; Mt. 
Cur V. Mt. Bhagan, 134 I.C. 203 ; Janga 
Bir V. Mt. Jamna. 12 L. 534=1932 L. 37. 
(p) Apastamba cited In Mlt. II-vil-1. 
(to) Mlta. 11— vU-3. 
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These texts are not obsolete, and the preceptor, the pupil 
and the fellow student inherit in the order in which they are here 
mentioned. The imparting of purely religious instruction is the 
only test in determining the above heirs (Ibid) and if the same is 
duly proved, the Court will uphold the claim (Ibid).(v) 

453. The Crown. — On failure of the above persons, the pro- 
perly escheats to the Crown as the ultima haereSf^’^^ and the text^“) 
that the wealth of a Brahmin must be given to a Brahmin and should 
never be taken by the King, was held incapable of enforcement by 
reason of the uncertainly of its object. The Crown’s right to 
take the property accrues on its showing that there is no one in 
existence who is in the line of the heirs under the Hindu Law. 
Mere blood relationship does not entitle a person to succeed in 
preference to the Crown. Unless the Crown ailirmatively esta- 
blishes that there are no other heirs, the estate will not escheat to 
it.^*^^ When the Crown takes the property as the ultimate heir, it 
takes it as if it is an ordinary heir subject to any trust or charge 
validly created and free of it if the same is not justifiable and bind- 
ing on the inheritance and there is also upon it the duty of hav- 
ing the ceremonies to the deceased performed by some body 
competent to do them.<f> 

454. Succession among reunited members. — ^According to the 
Viramitrodaya (Chapter iv), the following is the order of succes- 
sion among those reuniting after a partition : (1 to 3) son, grand- 
son and great-grandson, (4) reunited full brother, (5) reunited half 
brother and separated full brother sharing together, (6) reunited 
mother. (7) reunited father, (8) other reunited coparceners. 
(Other persons are given in an order which is not based on any 
principle. The following persons in the order in which they are 
given may be allowed to succeed the above persons as this order 
accords with the general scheme of succession under the Mitak- 
shara). (9) widow, (10) dau^ter, (11) daughter’s son, (12) 
mother not reunited, (13) father not reunited, (14) half brother 
not reunited, (15) sister. 


lx) Sambasivam v. Secretary of State, 
M. 704=13 L.W. 638=1921 M. 537=41 
.L.J. 109^1921 M.W.N. 481. 

(V) Pttrbhndayal v. Lalta Dom, 92 I.C. 
14-1926 Oudh. 293. 

(z) Collector of Mosulipatam v. Cavoly 
enkata, 8 M.I.A. 500 (P.C.). 
la) Mit. II— vU-5. 

(b) Collector of Moeulipatom v. Cavoly 
enkata, 8 M.I.A. 500; Sonnet Kooer v. 
immut, 1 C. 391=3 I.A. 92. 

(c) Satish Chandra v. Harldae Mitra, 38 


C.W.N. 98- 1934 C. 399. 

(d) Gridhari Lai v. Government of Ben- 
gal, 12 M.I.A. 448 ; Ganpat Rama v. Secre- 
tary of State. 45 B. 1106=1921 B. 138=23 
Bom. L.R. 462. 

(e) Caoaly Venfcata v. Collector of 
Maealipatam, 11 M.I.A. 619. 

(f) Bhyah Ram v. Bhyah Ugur, 13 M. 
I.A 373. 

(y) Ramaeami v. Venkateeam, 18 M. 
440=3 M.L.J. 107. 
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SUCCESSION TO MALES IN THE BOMBAY PRESIDENCY 

455. Determination of heirs. — In the Bombay Presidency by 
reason of the term “ sapinda ” in Manu’s text being construed as 
“sapinda male or female,” a number of females have been let in 
as heirs either as gotraja sapindas, widows of such sapindas, or 
bandhus. 

456. Female gotraja sapindas. — ^Thesc are the female.s born 
in the gotra or family such as the daughter, si.ster,'’*^ including the 
half sister, and father’s sister. They take the property absolutely, 
and when two or more daughters or sisters or fathei’s sisters^t* 
succeed to the estate, they take as tcnants-in-common and not as 
joint tenants with rights of survivorship. 

457. Widows of gotraja sapindas. — ^These are the widows of 
.sapindas and samanodakas of the deceased, such as. (1) .son’s widow, 
(2) brother’s widow, (.3) mother, (4) step-mother etc. A widow 
of a gotraja sapinda can succeed only (1) if she has not remarri- 
ed,**' f2) after the brother’s son*”*' with whom according to the 
Bombay High Court the compact series of heirs ends*”*' and after 
the sister and half sister and (3) if there is no qualified male gotraja 
.sapinda within 7 degrees from the common ance.stor in the line to 
which her husband belonged.*”' When these conditions are ful- 
filled, .she will succeed in the place occupied by her husband, that 
is. she will succeed only if there is no widow of a nearer gotraja 
.capinda, either ni the same line or ir a nearer line.*”' Tlie nature 
of the estate that a widow of a gotraja sapinda takes depends upon 
whether she inherits to a male or to a female : if she inherits to a 
male she takes a limited estate, but if to a female, an absolute 
estate. *p' 

458. Female bandhus. — ^Thesc are the daughters of descen- 
dants. **»' ascendants and collaterals*”' upto the fifth degree and the 

fn) Raehava v. Kallnffapa, 16 B. 716 ; 
Lanvhhal v. Camlbal. 7 I.A. 22-5 B. 110 ; 
NtthalcUand v. ffemchand, 9 B. .11 at 34. 

fo) Basangavda v. Basangavdit, 39 B. 
S7-27 I.C. 167-16 Bom. n.B. 699 ; Rnoliw- 
nafti V. Lakshmlbat, 59 B. 417—37 Bom 
L.R. 150-1935 B. 298 

(lO BJinw V Riiffhunath. .10 B. 229—7 
Bom. I, R 936 ; OandM v. Bal Jadab, 24 

B. 192-1 Bom. I..R. 574. 

(q) Gangaram v. BalUa, (1876) Bom. 
P.G. 31. 

(r) Vtjll V. Prabhnlakahmt. 9 Bom. I..R. 
1129 : Kenchava v. Girlmollappa, 48 B. 
569- 51 I.A. 368=26 Bom. L.R. 779=20 L. 
W. 417-47 M.L.J. 401=22 A.L.J. 962-^29 

C. W.N. 271=1924 M.W.N. 719-1924 P.C. 
209 (Pcitemal uncle’s daughter) ; Bal- 


(h) Dnttatraya v. Matha Bala, 58 B. 119 
.15 Bom. L.R. 1131=1934 B. 36. a case of 

an illegitlmcite daughter succeeding to the 
Illegitimate son of the same mother : 
Bliagiran v. Warubal. 32 B. 300. 

(i) BhagirtMbal v. Khannilrav, 11 B. 
285 (P.B.): Bhau v. Baphnaath, 30 B. 
229=7 Bom. I..R. 936. 

(}) Ganesh v. Waghu. 27 B. 610=5 Bom. 
LR. 581 ; Father's sister succeeds after 
all other gotraja sapindas. 

(fc) Vlfhappn V. SnuttrJ, 34 B. 510-7 I. 
C. 44.1=12 Bom. L.R. 487; Rlndabat ▼. 
Anaeharya, 15 B. 206. 

(l) Pranjivan v. Bal Bhikl, 45 B. 1247— 
1921 B. 57 - 23 Bom. I..R. 553. 

(m) Appajl V. MohanM, 54 B. 564 -1930 
B. 273=32 Bom. I..B. 709. 
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test to be applied in ascertaining their order of succession is the 
test of nearness of blood. 

459. The order of succession to males according to the Sfita- 
kshara in the Bombay Presidency. 

The following table gives the order of succession of heirs 
according to the Mitakshara in the Bombay School as indicated by 
the decisions, especially Rachava v. KalingnpT>a. 16 B. 716 ; Kashihai 
V. Moreshwar, 35 B. .389 ; Skidratnappa v. Neelawa, 57 B. 377 ; and 
Appaji V. Mohanlal, 54 B. 564. 


W - F = W — S - W — S = W — S = W — S = W — S = W — S = W 

73 66 I 65 67 74 68 75 69 76 70 77 71 78 72 79 

I 

W ~F = W — S = W — S = W — S = W — S = W — S = W — S n W 

58 51 I 50 52 59 53 60 54 61 55 62 56 63 57 64 


W = F = W — S = W — = W — S - W — S - W — S rr W — S = W 
43 33 I 11 37 44 38 45 39 46 40 47 41 48 42 49 

I 


J J 


D 12(a) D12 
S36 


8 

■1 


-s-w — s = 

9 27 10 


W — Sr 
28 22 


- W 4 
5*D 


= w — s = w — s = w 

30 24 31 25 32 

M 


I SI 1= W 16 («) 
D*34 


3 S3 -= W 18 
13 14 - W 19 


14 K •= W 20 


15 S6 = W 21 

(1 to 3) son, grandson and great-grandson, (4) widow, (5) 
daughter, (6) daughter’s son, (7) mother, (8) father, (9) brother, 
(10) brother’s son, (11) father’s mother, (12) sister — ^full sister suc- 
ceeding before half sister, (13) S4, (14) S5, (15) S6, (16) son’s 

fcrtehna v. Ramkrishna, 45 B. 353 (Bro- 57 B. 377. 

ther'8 daughter); Datlatrat/a v. Ganga- (a) Appaji v. Mohanlal, 54 B. 564=1930 
(fhol, 46 B. 541 ; SMdramappa v. Neelawa, B. 273=32 Bom. I,.R. 709. 
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widow, (17) S2’s widow, (18) S3’s widow, (19) S4’s widow, (20) 
S5’s widow, (21) S6’s widow, (22) brother’s son’s son, (23) bro- 
ther’s son’s son’s son, (24) brother’s son’s son’s son’s son, (25) bro- 
ther’s son’s son’s son’s son’s son, (26 to 32) step-mother and widows 
of brother and his five male descendants, (33) father’s father, (34 
to 36) son’s daughter, daughter’s daughter and sister’s son who are 
statutory heirs under the Hindu Law of Inheritance (Amendment) 
Act of 1929, (37 to 42) father’s father’s six male descendants in the 
male line, (43 to 49) father’s step-mother and widows of Nos. 37 to 
42, (50) father’s faAer’s mother, (51) father’s father's father, (52 
to 57) his six male descendants, (58) father’s father’s step-mother, 
(59 to 64) widows of 52 to 57 etc. etc. 

460. Order of succession to males under the Mayukha. 
(Afayukha l-V-8). 

(1 to 3) son, son’s son and son’s son’s son, (4) widow, (5) 
daughter, (6) daughter’s son, (7) father, (8) mother, (9) full bro- 
thers and sons of predeceased full brothers, (10) full brother’s son, 
(11) father’s mother, (12) full sister, (13) half brother and father’s 
father sharing equally, (14) son’s daughter, (15) daughter's 
daughter, (16) sister’s son, (17) half sister. 

As the Mayukha does not contain any logical indication of the 
order of the other heirs, the order given according to the Mitak- 
shara in the Bombay Presidency may be adopted for its determina- 
tion. 

PRINCIPLES OF SUCCESSION UNDER THE DAYABHAGA. 

461. Classes of heirs. — ^There are three classes of heirs under 
the Dayabhaga : (1) Sapindas, (2) Sakulyas, and (3) Samanodakas. 

Note : Under the Dayabhaga, the right to inherit is determin- 
ed by the capacity for conferring spiritual benefit on the deceas- 
ed, though where the theory of spiritual benefit cannot apply, the 
principle of propinquity enunciated by the Mitakshara is to be re- 
sorted to.<“) “In most cases, propinquity, spiritual e£Bcacy, and 
natural love and affection run in the same lines and no difficulty 
arises, but wherever they run in different lines, Jimutavahana was 
compelled to ignore spiritual efficacy and have recourse to other 
principles or express texts : ” per Mitra, J. in Akshay Chandra v. 
Hari The classification of heirs as above given into three 

,groups is based upon the significance of certain offerings to the 
ancestors at the ceremony called the Parvana Shradh. ’Ihis is the 


(t) Sambhu Cliandra v. Karticfc Chan- N. 726—58 C. 1392=1931 C. 741. 

dra. 54 C. 171=1927 C. 11. («) 35 C. 721=12 C.WJ7. 511. 

(u) Nallnafcaha v. Rnjonlleanta. 35 C.W 



484 


HINDU LAW 


[CHAP. XII. 


Shradh performed during each conjunction of the sun and the moon 
when certain oblations are presented to the deceased ancestors in 
the shape of pindas, pinda lepas, udaka or water. Pindas are the 
entire balls of food addressed to the father, father's father and 
father’s father’s father, their respective wives, and mother’s father, 
her father’s father and her father’s father’s father. Pinda lepas 
are the remnants of those balls or pindas, which are offered to the 
paternal ancestors from the fourth to the sixth degree, that is, 
father’s father’s father's father, father’s father’s father’s father’s 
father and father’s father’s father’s father’s father’s father. Udaka 
or water is then offered to the agnatic ascendants from the 7th to 
the 13th degree, that is. seven ancestors above the remotest ancestor 
to whom pinda lepa, also known as divided oblation as distinguish- 
ed from pinda or undivided oblation, is offered. The sapinda rela- 
tionship arises out of the capacity to benefit by the offering of pinda, 
the sakulya relationship out of the capacity to benefit by offering 
of the pinda lepa and the samanudaka relationship out of the capa- 
city to benefit by offering the udaka or libations of water. Any 
one of these relationships may ai’isc in one of three ways, (1) by 
offer, (2) by acceptance and (3) by participation. A Hitidu is said 
to participate in the benefit of oblations tendered to those ancestors 
to whom he himself is bound to offer them Thus ho who is bound 
to offer pinda lo the deceased, ho to whom the deceased was bound 
to offer pinda during his life-time and he who is bound to offer 
pinda to one to whom the deceased himself was bound to offer it, 
if alive, are all sapindas of the deceased. In the same way the 
sakulya relationship and the samanodaka relationship arise. 

Objections to the oblation theory . — Golabchandra Sarkar 
Sastri in his treatise on Hindu Law offers some objections against 
the above exposition of the sapinda relationship based on the obla- 
tion theory, and chief among them arc : (1) that the oblations are 
offered only for the benefit of the offerer, and not for the benefit of 
the offeree ; (2) that the doctrine of spiritual benefit contravenes 
the fundamental doctrine of Hindu religion, namely, the doctrine of 
karma under which every man is the architect of his own happiness 
or misery and cannot be aided by what another may do to him ; and 
(3) that according to the text of Manu<*) there is no such thing as 
oblations being offered to any ancestor beyond the third degree. 

Guru Gobind v. Anand Lai, .'i Bcng. L.R. 15 at 36 to 41=13 W.R. 49 (F.B.) 

“ Now, it is beyond all dispute that the whole of this portion of the Daya- 
bhaga is nothing but a mos-e elaboration of the doctrine of spiritual benefit. 
Every point for which a discussion is thought necessary is ultimately deter- 

(10 ) Guth Gobind v. Anand Lai, 5 Beng. v. Nauendra, 59 C. 570=58 I.A. 372=1931 
L.R. IS. The test is the duty to perform P.C. 268. 
and not Uie fact of performance ; Jatindra (x) Menu, ix-180-187. 
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mined by that doctrine ; and it is by that doctrine that every difficulty is 
ultimately removed. The texts of Manu and various other Hindu sages are 
frequently cited, it is true, as the highest authorities on Hindu Law, but it is 
by the light of the doctrine of spiritual benefit that every tme of those texts 
is interpreted, and it is by that light that every discrepancy existing between 
them is reconciled. 

If examples are necessary, we have only to go throi'^'h ihc 11th Chapter of 
the Duyubhaga, which contains the whole law of inheritance relalir.g to the 
estate of one who has left neither sons, nor grandseiis, nor gi eat-grandsuns. 
It will be seen, that the first and mos^ prominent characterislu: of the order 
of succession laid down in this Cliaptcr, is the studious exclusion of female 
relatives generally. It is to be borne in nund that these rel,".tives are as a 
class disqualified by their sex to perform the religious ceremonies prescribed 
by the Hindu Shastras for the promotion of the spiritual well are ol a deceased 
individual ; and hence it is that the author of the Dayabhaga has generally 
excluded them from the category ot hcii's. The few that aic allowed to 
come in arc allowed to do so on the authority of special texts, but even in 
their case the doctrine of spiritual benefit is expressly put forv/ard as die 
ultimate reason for the selection. Thus, for instance, the widow is no more 
competent than other rclalive.s of her sex to perform the ceremony of the 
Parbana Shradh to which wo shall have to refer more specifically hereafter ; 
but slic is, nevertheless, according t<' the author of the Dayabhaga, “ half the 
body of her deceased huslrand," and the consequences of all her acts, whether 
virtuous or vicious, must be necessarily borne by his soul. It is lor this 
reason that she is recognized ns an heir, and it is by the light of that reason 
that the numerous conflicling texts Ix^aring upon her case are reconciled with 
one anotlicr. “Since by these and other texts,” he says (Culebrookcs Daya- 
bhaga, verse 44, Section I, Chapter XI.), “it is declared that the wife rescues 
her husband from hell, and since a woman doing improper acts through indi- 
gence causes her husband to fall into a region of horror, for they share alike 
the fruits of virtue and vice, thoresorc the wealth devolving on her is /or the 
benefit of the former proprietor, and the wife’s succession is consequently 
proper.” The discussion on the question of precedence between the widow 
on the one side, and the son, the grandson and the great-grandson on tlie 
other, is significant. If the widow is really half the body of her husband, how 
is it that sons, grandsons, and great-grandsons arc allowed to supersede her ? 
The author of the Dayabhaga answers the objection by staling that the power 
of the widow to confer spiritual benefit commences from the date of her 
husband’s death, whereas, .sons, grandsons, and great-grundson.s confer such 
benefit from the moment of tlicir birth— -see verse 43, Section 1, Chapter XI. 

The next exception made is in the case of the daughter, and she is allow- 
ed to come in because she can confer great spiritual benefit on her father, by 
giving birth to a son who will deliver him and his ancestors from hell, and 
hence it is that those daughters who are barren or childless widows are care- 
fully excluded from the line of inheritance. The maiden daughter is allowed 
to come in first, because her marriage might be delayed on account of indi- 
gence beyond tho age of puberty, and the salvation of her fathers soul and 
of those of his ancestors might be thereby jeopardized ; so that even her^ the 
spiritual welfare of the deceased proprietor is distinctly recognised as the 
ultimate ground of the decision. The same remarks are also applicable to 
the mother, the grandmother, &c., lor it will be seen that in each of these 
cases, some peculiar spiritual benefit or other is invariably put forward as 
the basis of the discussion. 
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that of inheritance. 


i preceding observations that the principle of spiri- 

inded 


onfer any such beneiit ucvccucu fMu^nciui. nc cue oi upuuui 

he is, and we may add that this point was not even contested before i 
the pleader of the respondent. 

That the paternal uncle’s daughter’s son of a Hindu is one of his sapindos, 
is a proposition beyond all controversy. The whole doctrine for sopinda is 
contained in the following passage of the Dayabhaga : 
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"Since the father and certain other ancestors partake of three funeral 
oblations as participating in the offering at obsequies, and since the son and 
other descendants to the number of three present oblations to the deceased 
(or to be shared by his manes) ; and he who while living presents an obla- 
tion to an ancestor, partakes, when deceased, of oblations pioscntcd to the 
same person ; therefore, such being the case, the middle-most of seven who, 
while living, offered food to the manes of ancestors, . nd when dead partook 
of offering made to them, became the object to which the oblations of his 
descendants were addressed in their life-time and shares with them, when 
they are deceased, the food which must be offered by the daughter’s son and 
other descendants beyond the third degree. Hence, those ancestors to whom 
he presented oblations, and those descendants who present oblations to him, 
partake of an undivided offering in the form of (pinda) food at obsequies. 
Persons who partake of such offerings are sapindaa.” — Colebrookc’s Dayabhaga, 
Chapter XI, Section 1, verse 38. 

It is clear from the above passage, that if two Hindus are bound during 
the respective terms of their natural life to offer funeral oblations to a com- 
mon ancestor or ancestors, either of (hem would be entitled after his death 
to participate in the oblations offered by the survivor tr> tiiat ancestor or an- 
cestors : and hence it is that the poison who offers those oblations, the 
person to whom they are offered, and the person who parti,,ipates in them, 
arc recognized as sapindas of each other. That this deBnilion of sapinda is 
good for all purposes of inheritance is conclusively shown by the very next 
verse, which says : 

“ This relation of sapindas (extending no further than the fourth degree) 
as well as that of sakulyas, has been propounded relatively to inherilanre." — 
Colebrookc’s Dayabhaga, Chapter XI, Section 1, verse 39. 

In order to apply this definition to the particular case under our consi- 
deration, we think it necessary to make a few preliminary observations on 
the ceremony of the Parbana Shradh, which has been already referred to in 
an earlier part of this judgment. This ceremony consists in the presentation of 
a certain number of oblations, namely, one to each of the first three ancestors 
in the paternal and maternal lines respectively; or, in other words, to the 
father, the grandfather and the great-grandfather in the one line, and the 
maternal grandfather, the maternal great-grandfather, and the maternal great- 
great-grandfather in the other. It is for this reason that this ceremony is fre- 
quently referred to in the Dayabhaga under the name of the Troipurosik Find, 
or Find relating to three ancestors ; and it is through the oblations present- 
ed at this ceremony, that the relation of sapinda propounded in that treatise 
admittedly arises. Every Hindu is bound by his religion to perform this 
ceremony, for, his own salvation, which is intimately connected with that of 
his ancestors, is absolutely dependent on such performance; and of all the 
ceremonies prescribed by that religipn, it is, therefore the most important. 

Such then being the nature of the Parbana Shradh, and of the obligation 
to perform it, it is clear that the deceased proprietor was just as much bound 
to fulfil that obligation as his paternal uncle’s daughter's son, who is now 
claiming his estate by right of inheritance. Now, it is obvious, from the very 
position of the parties, that the maternal great-grandfather and the maternal 
great-great-grandfather of the latter are no other persons than the paternal 
grandfather and the paternal great-grandfather respectively of the former ; and 
the conclusion is, therefore, inevitable that they are sapindas of each other 
according to the strictest interpretation of the Dayabhaga. The deceased pro- 
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prictor was bound to offer funeral cakes to his own paternal grandfather and 
paternal great-grandfather, during his lifetime ; and he is, therefore, entitled, 
after his death, to participate in the cakes that are now offered to those very 
persons by the son of his paternal uncle’s daughter,” 

462. Rules for determining the order of succes.sion under the 
Dayabliaga. 

1. The sapindas come before the sakulyas^w^ and the Sakulyas 
come before the Samanodakas. 

2. Among the sapindas : 

(a) He who is bound to offer pinda to the deceased excludes one to 
whom the deceased would be bound to offer it if alive. 

(b) Ho who is bound to offer pinda to the deceased is preferred to one 
who is bound to offer it to any of his ancestors.!®) 

(e) He who is competent to offer pindas to both the paternal and maternal 
ancestors of the deceased is to be preferred to one who is competent to offer 
pinda only to the paternal or maternal ancestors. 

(d) He who is competent to offer pinda to a paternal ancestor is to 
he piefened to one who is competent to offer it only to the maternal ances- 
tor (f) 

(e) He who is competent to offer pinda to a nearer ancestor is to be pre- 
ferred to one who can offer it only to a remotet .•incesior, irrespective of the 
number of cakes offerablc bv each,<d' 

(/) He who offers a larger number of pindtis of a psirticular description is 
to be preferred to one who is competent to offer only a loss number of pindas 
of the same description. < el 

(g) He who is an agnatic sapinda in a given line is to be preferred to 
one who is a cognate sapinda in the same line. HI 

(h) Where these rules are inapplicable, the rule of propinquity or near- 
ness of blood is to be applied, (si 

(i) Sapindas ex parte patema exclude sapindas rx parte matema. 


( 1/1 Dipumber v. Mott. 9 C. 56.1. 

(£) Gobind v. Moheth. 23 W.H. 117. 

(n) Guru Gobind v. Anand Lai, 13 W.R. 
49-5 Beng. L.R. 15 (P.B.) 

(1)1 Hurt Das v. Bama Chum, 15 C. 780. 
(r) Shea Soondary v. Pirthee Singb, 4 
t.A. 147. 

(d) Pran Nath v. Surrat 8 C. 460. 


(e) Guru Gobind v. Anand Lnl, 13 W.R. 
49. 

(/) Rajkishore v. Gobind. 1 C. 27(F.B.). 
( 0 ) Akshoy Chandra v. Hari Dot, 35 C. 
721-12 C.W.N. 511: Nalinakaha v. Rojo- 
nikanla. 35 C.W.N. 726-1931 C. 741=58 C. 
1392. 
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This table indicating the order of succession among the sapindas 
under the Dayabhaga yields, when analysed, the following I’ules for 
determining precedence amongst them. 

1. Those who offer to the propositus or to his paternal an- 
cestors, and such paternal ancestors exclude his maternal ancestors 
and those who offer only to the maternal ancestors 

2. An ancestor takes before his descendants in the collateral 

line. 

3. Those who offer paternal offerings or first maternal offering 
to the propositus exclude those who offer them to ancestors. 

4. Those who make paternal offerings and first maternal 
offerings to a nearer ancestor exclude those who make them to a 
remoter ancestor. 

5. Those who make paternal offerings exclude those who 
make maternal offerings. 

6. Those who make 2nd and 3rd maternal offerings to the 
propositus exclude those who make them to ancestors. 
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7. Those who make such 2nd and 3rd maternal offerings to a 
nearer ancestor exclude those who make them to a remoter ancestor. 

8. Those who make nearer paternal offerings to the same an- 
cestor exclude these who make remoter paternal offerings. 

Note (a) Paternal offering means an offering made to a paternal an- 
cestor of the offerer and, in the same way, a maternal offering means an 
offering made to a maternal ancestor of the offerer. 

(b) First maternal offering means an offering made to offerer’s first 
maternal ancestor. So also in the case of a paternal offering. Nearer offering, 
paternal or maternal, means an offering made by one who is nearer the an- 
cestor to whom the offering is made. 

Female heirs under the Dayahhaga : — ^The only females that 
can inherit to a male under the Dayahhaga are those expressly men- 
tioned in the texts, namely, (1) widow, (2) daughter, (3) mother, 
(4) father’s mother and (5) father’s father’s mother. All these 
come under the class of sapindas. 

463. Order of succession among sapindas under the Dayahhaga. 

1 to 3, son, son of a deceased son, and great grandson whose father and 
grandfather are dead. These succeed together. 

4 widow who is chaste (Monirnm v. Keri, 5 C. 776— -7 I. A. 115) . 

5 daughter. 

Note:— A daughter who is unchaste, d') or is barren or widowed without 
male issue, (0 is excluded from inheritance. An unmarried daughter excludes 
a married daughter. A daughter takes only a limited estate and when there 
are two or more daughters they take as joint tenants with rights of survivor- 
ship. 

6. Daughter’s son, 7. Father, 8. Mother, 9._ Brother (stop-brother comes 
after brother), (i) 10. Brother’s son, 11. Brother’s son’s son, 12. Sister’s son, 
13. Father’s father, 14. Father’s mother, 15. Father’s father’s son, 16. Father’s 
father’s son’s son, 17. Father's father’s son’s son’s son, 18. Father’s sister’s son, 
19. Father’s father’s father, 20. Father’s father’s mother, 21. Father’s father’s 
father’s son, 22. Father’s father’s father’s son’s son, 23. Father’s father’s father’s 
son’s son’s son, 24. Father’s lather’s father’s daughter’s son, 25. Son’s daughter’s 
son, 26. Son’s sons daughter’s son, 27. Brother’s daughter’s son, 28. Brother’s 
son’s daughter’s son, 29. Father’s father’s son’s daughter’s son. .30. Father’s 
father’s son'.s son’s daughtet’s Kon, 31. Father’s father’s father’s son’s daughter’s 
son, 32. Father’s father’s fether’s son’s son’s daughter’s son, 33. Mother’s 
father, 34. Mother’s father’s son, 35. Mother’s father’s son’s son, 36. Mother’s 
father’s son’s son’s son, 37. Mother’s sister’s son, 38. Mother’s father’s father, 
.39. Mother’s father’s father’s son, 40. Mother’s father’s father’s son’s son, 41. 
Mother’s father’s father’s son’s son’s son, 42. Mother’s father’s father’s 
daughter’s son, 4.3. Mother’s father’s father’s father, 44. Mother’s father’s 
father’s father’s son, 45. Mother’., father’s father’s father’s son’s son, 46. 
Mother’s father’s father’s father’s son’s son’s son, 47. Mother’s father’s father’s 

(h) Sundari v. Pitambari, 32 C. 871=9 C. 295=26 C.W.N. 29. 

C.W N. 1003 : Bhaba Kanta v. ICerpat, 38 (J) Sitsheelasundari v. fiiahnupada, 37 

C.W.N. 1095=1935 C. 144. C.W.N. 329 =60 Cnl. 636=1933 C. 622. 

«) BlnodM y. Swtkee. 48 C. 300=1921 
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father’s daughter’s sun, 48. Mother’s father’s son’s dau^tcr’s son, 49. Mother’s 
father’s son’s son’s daughter’s son, 50. Mother’s father’s father’s son’s dau^ter’s 
son, 51. Mother's father’s father’s son’s son’s daughter’s son, 52 Mother’s 
father’s father’s father’s son's daughter’s son, 53. Mother’s father’s father’s 
father’s son’s son’s daughter’s .son. 

464. Order of succession among sakulyas and samanodakas: — 
This is to be ascertained by the application (so lar as they are appli- 
cable) of the principles given for ascertaining the order among 
the sapindas. 

465. Ultimate heirs. — As in the Mitakshara, so in the Daya- 
bhaga, the preceptor, the pupil and the follow student, .succeed, in 
the order given, to the estate of a dcct^ased Hindu on failure of the 
sapindas, sakulyas and Samanodakas. On failure of these, the 
Crown takes the estate as the ultima havres. 

466. Order of Succession on reunion. — Even undei the Daya- 
bhaga Law the reason for inhriitancc by a reunited coparcener is 
not spiritual benefit, but a qnast contractual relation and affection 
for each other. '’f' The order of .succession given for a Mitakshara 
reunited family may be adopted al.so under the Dayabhaga.^*> 


(fe) Afcchoy Chandra v. Hart Dof, 3S C. (1) See Abhai Chum v. Mongol, 19 C 
721=12 C.W.N. .Ml. 634. 



CHAPTER XIII. 
SllUDHANA. 


467. Ori gin and history of Stridhana.— The settled property of 
a married woman, incapable of alienation by her husband, is well 
known to the Hindus under the name of Stridhana, and 
it is certainly a remarkable fact that the institution seems 
to have been developed among them at a period rela- 
tively much earlier than among the Romans. Even in 
the dim twilight of the early Vedic period, it is possible to 
discern some indications of a theory of perfect equality once sub- 
sisting between the parties to a marriage. Instead of being matur- 
ed and improved as it was in the Western Society, under various 
influences which may partly be traced, in the East it has been 
gradually reduced to dimensions and importance far inferior to 
those which at one time belonged to it.^*^) Thus when the Code of 
Manu was drawn up, the female sex had fallen to a distinctly lower 
position. A woman was never to seek independence, no religious 
rite was allowed to her apart from her husband : she must revere 
him as a Ged.^**’ According to both Manu and Katyayana, a 
woman’s earnings were absolutely at the disposal of the man to 
whom she belonged. Still certain kinds of property were recog- 
nised as belonging to the wife : ” (1) what was given before the 
nuptial fire (Adhyagni), (2) what was given on the bridal pro- 
cession (Adhyavahanika), (3) what was given in token of love 
(Dattam pritikarmani) , and what was received from (4) a brother, 
(5) mother, or (6) father, are considered as the six-fold pro- 
perty of a married woman.” Under the class (3) “what was 
given in token of love ”, Katyayana brings gifts through affection 
by mother-in-law and father-in-daw (Pritidatta) and also those 
made by the elders at the time of obeisance at their feet (Pada- 
vandanika).^^) To this list Vishnu adds “what she received on 
supersession or on her husband’s marriage to another (Adhiveda- 
nika),<®) what has been given to her by her relations (Anwad- 
heyaka) subsequent to marriage, and Sulka” Yagnyavalkya, in 
giving a list of the above mentioned kinds of Stri dhana , te rmina tes 
it with “ adya ” or “ etc.” This term “ adya ” was expanded by 


(a) sir Henry Malne'i Early XnaUtu- 
tlons. 

(b) Vijlaranffam v. Lakthuman, 8 Bom. 
H.C. 244. 

(c) Maine's Early XnaUtutlons. 


(d) Manu. vlil.; S. 416 ; Dayabhaga. 
Iv-1-19. 

(e) Manu, lx-194. 195. 

(f) Mltak., n-xl-5 where Katyayana la 
cited. 
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Vignaneswara into “ and also property which she may have acquir- 
ed by inheritance, purchase, partition, seizure and findin-j 

468. Definition of Stridhana. — During the voluminous discus- 
sions, ancient and modern, which have arisen AHn regard to the 
separate property of women under Hindu i^aw, its qualities, 
its kinds and its line of descent, the question has constantly 
been found in the forefront, what is Stridhana ? Vig- 
naneswara’s expanded definition of Stridhana in the Mitakshara, 
was accepted by the Benares (Viramilrodaya V-1-2) and Mayukha 
Schools (iv-10-2 and 26) and geneially by the P/Iadras High 
Court, but was not adopted by the Mithila^J* and the Dayabhaga 
Schools. The Bengal School of kiwyers have always limited the 
use of the term narrowly, applying it ex-.-hisively, or nearly exclusi- 
vely, to the kinds of women’s property enumerated in the primitive 
sacred texts, the Smritis. The author of the Mitakshara and some 
other authors apply the term broadly to every kind of property 
which a woman can possess from whatever source it may be deriv- 
ed.'*'* The Privy Council in Sheo Shankar v. Debi Sohat^*'* confin- 
ed the Stridhana proper to property classified as such by Manu and 
Katyayana and disapproved of the extension given by Yagnya- 
valkya. Stridhana must be confined to such property of a woman 
over which she possesses an unfettered power of disposal. This 
power depends upon the School to which she belongs, her status at 
the time of acquisition and the source of such acquisition. 

469. Sources of acquisition. — The sources of acquisition of 
property in a woman’s possession are the following; 

1. Gifts before marriage. 

2. Wedding gifts. 

.3. Gifts subsequent to marriage, 

4. Self-acquisitions. 

5. Inheritance. 

6. Purchase. 

7. Partition. 

8. Adverse possession. 

9. Maintenance claim. 

10. Other sources. 

470. Gifts to a maiden.— -Property gifted or bequeathed to a 
female in her maiden state is her absolute property whether the 


(h) Mltak., n-xl-2 (i) Bhugwavdeen v. Myna Baee, XI 

(i) Salemma v. tutchTnona, 21 M. 100 M.I.A. 487. 

-=8 M.L.J. 14 ; see alao Subramanian v. (fc) Shea Shankar v. Debi Sahai, 25 A. 
Arunachelam. 28 M.l. (F.B.). 468.-30 I.A. 202=13 M.L.J. 330=5 Bom. 

LJR. 828=7 C.W.N. 831 (P.C.). 
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gift be from relations or strangers/*’ and her relations, whether 
father, mother, or brothers, have no right over it. 

471. Wedding gifts.— Properties gifted at the time of marriage 
to the bride, whether by relations or strangers, either Adhyagnic or 
Adhyavahanic, are the bride’s Stridhana. 

472. Gifts subsequent to nuirriagc. — Properties given to a 
woman subsequent to her marriage might have been given to her 
either by her husband or by others. When a husband gives pro- 
perties to his wife, either under a gift iiUer vivos or by will, it is a 
question of construction of the deed of gift or will, whether the hus- 
band intended her to take the properly absolutely as her -stridhana 
property or only for a qualified iiiteresl. The later judicial viov/ 
seems to be that in the absence of words in the deed Indicating the 
contrary iiitention, the pro.sumpIion is that the donee takes the pro- 
pei-ty as an absolute owner and this view seems to be more in con- 
sonance with the present day sentiment of the Hindus which, owing 
to the influence of western civilisation and culture, abhors any dis- 
tinction being created in the legal rights of parties, merely because 

I of sex/"’' Properties given or bequeathed to a woman by her rela- 
tions or strarigers during coverture*”) or widowhood,*") are her 
{ Stridhana. except that under the Dayabhaga and the Mithila 
j Schools, propex’ly given by a .stranger during coverture is subject to 
her husband’s dominion and becomes her absolute property only 
after his death.’*" 


473. Self-acquisition. 


Katyayuiia,- Thi' wealth which is earned by mechanical arts or which 
is received through ailection from strangers is always subject to her husband’s 
dominion (<!) 

Tliis text is^uiistruyTjlR^refer only to property acquired by self- 
exerliuii during coveruire.*'') and hence property acquired by 
mechanical arts or by her own individual skill and industry during 
her maidenhood ur widowhoq^ is held to constitute her Stridhana**) 
according to all the Schools. Property acquired by such mp a ns 
even during coverture is Stridhana**) except under the Dayabhaga 
wherti it becomes her absolute property only after her husband’s 
death. Where acquisitions arc made in a joint trade conducted by 


(l) Mitakshara, ji-2-30 ; Venkata v. 
Venkata, 1 M. 281 ; Jndoonath v. Bussunt, 
11 Beng. L.R. 286 ; Dayabhaga, lv-1-20. 

(m) See S. 404. Hilalaing v. Udesivy, 
39 Bom. L.K. 1217- 1938 B 125. 

(n) Salemma v. Lvtchmana, 21 M. 100 
8 M.L.J. 14. 

(o) Brij /Ildar v. Ranee Janki, 1 CJ<.R. 
318—5 I.A. 1 ; Salemma v. Lutchmana, ?1 
M. 100=8 M.I4.J. 14 ; Ram Copal v. Naraln, 


33 C. 315 ; Basanta Kumari v. KamikOiva. 
32 1.A 181 33 C. 23; Bai Narmada v. 
Bhagwantmi, 12 B. .505. 

(p) Dayabhaga, iv-1-20. 

(g) Cited in the Dayabhaga, lv-1-19 ; 
See also Ram Copal v. Naratn, 33 C. 315 
(r) Dayabhaga, iv-1-20. 

(■) Sabrainanian v. Arunachelam, 28 
M.I. (F.B.). 

It) Muthu RatnakrUhna v. MarbmMuh 
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both the husband and wife, her interest passes after her death to 
her own Stridhana heir and not to the husband or his heir^:/^’ 

474. Inheritance. — Except in the cases mentioned in Ss. 456 and 
457 where women in the Bombay Presidency succeeding to the 
c.state of <}ther women, or sMcceeding to the eslale of males as 
gotraja sapindas,^”* lake absolute e.statc, nnj’ prcjpeily inheriled 
by a female is taken by her only as a qualified owner, whecher the 
inheritance is to a male,^*"^ or to a female,^*) though in places gov- 
erned by the Mithila and Mayukha law moveable properly inherited 
by a female from whomsoever it may be is taken by her as her 
own absolute property or Stridhana. 

475. Purchase. — ^Where a woman purchases property with her 
Stridhana or its income, the properly becomes her aKsolulc pro- 
perty as an accretion to hei Stridhana.' ’ Tlie following okserva- 
tions of the Privy Council on the question are pertinent : “ It is 
clearly the law that from the time the funds were given to the widow 
by the hu.sband, they became her Stridhan and that she bad full 
power of disposition over them. Year.s after the death of the hus- 
band, she chooses to invC‘.>st them in land. Can it be contended with 
any plausibility that that was land which was derived from the 
husband ? Their Lordships can see no ground for establishing this 
.suhllc distinction, or for thus arbitrarily interfering with the power 
of investment and application and disposition which the general 
law gives to a Hindu female over her Stridhana.”*'*' See also Ss. 
519 and 520. 

Partttb V. AUnhahnd Bunk, 30 T.A. 209— 
as A. 176 -5 Bom. L R. 833-13 M.L.J. .136 
-7 CW.N KiO (P.C'; Jnniiicigefti v. 
Miriyala, 32 S! 521 3 I.C 281-19 M.LJ. 
.THi ; JnrifT} v Gendun. 49 A 779 -23 
ALJ. .’iOO-1927 A 707. Ragliavalu v. 
KnniM.(!/n, 1937 M GOT -45 L.W. .WS 
Kadavimithn v Parasakthi. .W M. 183= 
f.9 MUJ. 1J2 -_41 L.W. 336 1335 M.W N. 
210. 19.30 M. 740 ^holclin^ thnt income iF 
llic iplieiited propi-rtv is tho stridlinna of 
till! inhoriter) ; Sisir v. Jogncsicor. 12 
CWN. .3.'>H; Hiikum Chand. v. Sital, HO 
A. 232 I92S A. 32 ; Shah Beharl v. Ram 
Kali. 45 A. 715-21 A.LJ. 6.')6=1924 A. 15 ; 
Mahevdra Naraifan v. Dukxhina. 1936 C. 
- 61 C L.J. 5.37. 

ly) Jagoriiath v. Stirajdeo, 1937 Pat. 
1«3 ; Laltii- Rai v. Bliagwan, 19.36 P. 80 , 
Bhaoirthi Bat v. KahniijiTav, 11 B. 285 ; 
Soe Chaman IM v. Bat Parralhi. 150 IC. 

854. 

(-.1 Liiehinniifhiinder v. Kallchurn, 19 
W.P. 292 (P.C.): Venkata v. Venkata, 2 
M a3.3 <P.C.); Sri Rotii v. Jagodamba, 4,3 
A. 371 1921 A. 11.-19 A.L.J. 129 (F.B.). 
(a) VfTihflta V. Venkata, 2 M. 333 (P.C.). 


.33 M ia36 .26 M.LJ. 532.- 24 I.C. 363 : 
Mnminnmn v Krishna, 1933 R. .147. 

(lO Blioii V. Rnpiiminfh. 30 B 229 7 
Boin LR. 9,36 : Gandt v. Bai Jadab, 24 B 
192 1 Bom I,.H ,571 ; JVnrnyaii v W’limo?!, 
■IG B. 17 1922 H. 1.11 : Kessarbal v. Hims- 
raj, 30 B 131 ; Pars'iotham v. Kesharlal, 
50 B. : 

fr) Gandhi v. Boi Jridah. 21 B. 192 1 
Bom. L.R. 574 ; Baliniiil Rao v. Baji Ran, 
IK C. 30 -47 I.A. 213 ; Kisan v. Bapii. 
1925 B 424 27 Bom. L.R 670; VUhappa 
V. .S'at'iFri, .11 B. 510 ; Rindabai v. Acharya. 
15 B. 200 ; Tidjfirfliii v. JVTnfhKrafins, 5 B. 
062 : Madliavram v. Dare, 21 B. 739. 

(w) Bliiigu'nndepn v. Mipia Bare, U 
M.T A. 487 ; Shea Shankar v. Debt Sahai. 
25 A. 468 -30 I A. 202- 5 Bom. LR. 828 -r 
7 CWN. 8.11 - 13 M.LJ. 3.10 : Janakisetty 
V. Miriyala. .11 M. 521 .1 I.C. 281 19 

M.L.J. .3S! 

lx) Shro .Shankar v. Dehi Sahai. 
25 A. 468 30 I. A. 202 -13 M. 

LJ. .130-_5 Bom. L.R. 828 - 7 C.WN. 831 ; 
Ram Kali v. Copal Dpi. 48 A 648-1926 
A. 557=24 A.L.J. 742 ; Dhanna Mai v. 
Pormesliorl. Ill I.C. 251-1928 L. 9 : Shea 
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476. Partitioii.— A share allotted to a mother or the father’s 
mother on partition, unless it has been transferred to her by way of 
absolute gift as Stridhana'**' does not stand on a footing different 
from that on which property coming to her by way of inheritance 
has been placed and hence is taken by her only as a qualified 
owner. 

477. Adverse possession.— The iille acquired by adverse 
possession is independent of Hindu Law and has no reference 
to the sex of the acquirer. Hence property acquired by adverse 
possession by a Hindu female, whether during coverture, widow- 
hood or maidenhood, becomes her Stridhana and should descend 
to her Stridhana heirs, except where from the circumstances of 
any particular case it is perfectly clear that she intended to hold 
adversely in her character as tlie heir of the last male-holder and 
not in her own individual capacity. U) See also S. 526. 

478. Maintenance Claim. 

Devulf . — “Her su.stcnancc, her ornaments, her perquisite, and her gain^, 
are -he separate property of a woman.”<ff) 

Maintenance awarded to a woman, whether by agreement or 
decree of Court, whether during coverture*’*' or widowhood, whe- 
ther in the shape of money or by way of absolute transfer of 
immovable property, is her Stridhana property. Any property 
purchased by her out of her maintenance allowance is also her 


(b) Saheb Rai v. Shafiq, 101 I.C. 426= 
26 LW. 82=53 M.L.J. 507 =31 C.W.N. 972 

1927 M.W.N. 480=1927 P.C. 101 ; Balye 
Chiind V. Khelterpal, 11 Beng. L.H. 459; 
See also the observations In Uangal 
Prasad v. Mahadeo Prasad. 39 I.A. 121- 
34 A. 2.34=16 C.W.N 409_9 A.LJ. 263- 
14 Bom. L.R. 220 22 M.LJ. 462=1912 
M.W.N. 324=14 I.C. 1000. 

(c) Manual Prasad v. Ma/iadeo Prasad, 
34 A. 234=9 A.L.J. 263=16 C.W.N. 409-- 
1912 M.WN. 324=14 Bom. L.R. 220=22 
M.L.J. 462- 39 I.A. 12l-=14 I.C. 1000; 
Krishna Lai v ffandeshwar, 4 Pat. I..J. 
38 , Bhupwantroo v. Punjaram, 1938 N. 1 ; 
Hridoy v. Behari, 11 C.W.N. 89 ; Hemon- 
ffini V. Kedamath, 16 I.A. 115=16 C. 758 ; 
N7inni v. Phula. 50 A. 22-1927 A. 679 ; 
Sashi Bhushan v Hari Narain. 48 C. 1059 
-25 C.W.N. 990=1921 C. 202. 

(d) Hubrail v. Cliandrabali, 1931 Oudii 
89=130 I.C. 849=6 Luck 519 ; Mufch Ram 
V. m. Sundar, 1934 Lnh. 270 ; Mohim 
Chunder v. Kashi Kant. 2 C.W.N. 161 ; 
Kanhai Ram v. Amri, 32 A. 189=7 A.i:..J. 
153=5 I.C. 207 ; Adya v. Mt. Chandraioat, 
1934 Oudh 265 : Satgur v. Xithora. 46 LA, 


197=42 A. 152 ; Shorn v. Doh. 29 I.A. 132 
-29 C.’ 664 ; Varada Pilloi v. Jeeva- 
rathnammal, 46 I.A. 285= 43 M 244 ; 
Rilchdeo v. Sukhdeo, 49 A. 713=1928 A. 
45 ; Suraj v. Tilakdhari 7 Pat. 163=1928 
P. 220. 

(e) Rninpol v. Bajrang, 1 Luck. 50=92 
IC. 126-1926 Oudh 211. 

i/) See also S. 526 ; Lajteanti v. Safa- 
chand, 5 Lnh. 192 -51 I.A. 171 ; Porboti v. 
Ram, 7 Luck. 320=1933 Oudh. 92 ; Ohur- 
jati V Ram, 52 A. 222. 

(g) Cited in the Dayabhaga, lv-1-15. 

(h) Manilal v. Bai Rewa, 17 B. 758. 
(0 Subramanian v. Arunachelam, 28 

M. 1 ; NellaiknmaH v. Marakathammal, 1 
M. 166. 

«j) Mani;al Prasad v. Mahadeo Prasad, 
34 A. 234=9 A.L.J. 263=16 C.W.N. 409= 
1912 M.W.N. 324=14 Bom. L.R. 220=22 
M.LJ. 462=39 I.A. 121=14 I.C. 1000 P.C. : 
Romachondro v. Vljiaraphavnlu, 31 M. 
349; Sri Rajah Venkata v. Raja Rao. 17 
M. 150 ; See also Ohup Nath v.- Ram, 54 
A. 366=1932 A. 662 where the transfer Is 
not an absolute one. 
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absolute property, <*> as also savings out of the maintenance given 
to her and arrears of maintenance. 

479. Other sources. — Under the heading oluer sources 
may be brought property acquired by a woman under a compro- 
mise and the gains of prostitution. If a limited female holder 
enters into a bona fdp compromise of disputes ^\ .’h the reversioners 
and obtains certain properties thereunder, the question whether she 
takes them as Stridhana or only as a qualified owner depends upon 
the intentions of the parties <»»> and tlie nature of the clnim put for- 
ward by the woman. If she had put i'oiward the claim as the 
absolute owner of l erlaiu properties and obtains some of them in 
her own personal character ami not as the representative of the last 
holder, she takes them as absolute own. r. If on the other hand 
both the claim and the compromise proceeded on the footing of her 
being only the representative of the estate of the last holder, she 
takes the property only us a qualified owner. This test, however, 
is applicable only where the language of the deed of compromise 
under which she obtains the property is not clear as to the quantum 
of the interest given to her m the property, and hence, if on that 
language it is clear that what is given to her is an absolute estate 
she is entitled to Where a daughter who is not an heir owing 
to her exclusion by custom gets properly under a compromise with 
the reversioner who is entitled to such property, the property so 
obtained by her is her Stridhanam to which her daughters are 
entitled to inherit to the exclusion of her sonsM' The earnings of 
a woman, married or unmarried, from prostitution constitute her 
Stridhana. 

480. Sulka. — “ Among the Aryan communities as a whole we 
find the earliest traces of the separated property of a woman in the 
widely diffused ancient institution, known as the bride-price. Part 
of this price, which was paid by the bridegroom either at the wed- 
ding or the day after it, went to the bride’s father as compensation 


(k) Pethasari v. Sendamarai, 8 M.I»T. 
284=i8 I.C. 385. 

(l) Bankim Behary v. Prabodh Chandra. 

1934 C. 284 ; flam Das v. flam Sewak, 

1935 Oudh W.N. 596=1935 O. 365. 

(m) Dayabhaga, lv-1-15. 

(n) Nathu V. Babu. 43 M.L.W. 464=1938 
P.C. 103=63 IJl. 155=40 C.WJf. 481=38 
Bom. i:..R. 462=1936 A.L.J. 686=1936 
M.W.N. 499=17 P.I..T. 321. 

(o) Korlmuddfn v. Cobind. 31 A. 497= 
36 I.A. 138=6 A.L.J. 807=11 Bom. LJl. 
911=13 C.W.N. 1117=19 M-U-r. 687=3 IX!. 
295 (P.C.): Sambasiva v. Venkatestoara, 
31 M. 179 : Babutty v. Sibehunder, 8 
M.I.A. 1 ; Adva v. Mt. Chandrawat, 1934 
Oudh 265=10 Luck. 35; Rani Mewa y. 

63 


flani Huloa. 1 I.A. 157 ; Saodamini v. 
Administrator-General, Bengal, 20 C. 433 
.-20 I. A. 12 (P.C.) ; Xhunni Lai 

V. Cobind, 33 A. 356=38 I.A. 87=8 A.L. 
J. 552=13 Bom. L.R. 427=15 C.W.M. 
545=1011 (1) M.W.N. 432=21 M.L.J. 
645 -:10 I.C. 477. 

(p) .Nathu V. Babu, 63 I. A. 155=1936 
P.C. 103.=40 C.W.N. 181=38 Bom. L.R. 
462=43 L.W. 464=1936 A.L.J. 686. 

(q) Rajeshar v. Bar Kishen, 1933 Oudh 
170. 

(r) Hiralal v. THjmra, 40 C. 650=-18 
C. 129=17 C.W.N. 679 (P.B.) ; Jagan- 
nath V. Sarayan, 34 B. 553=7 I.C. 459 
=13 Bom. L.R. 545 : Mondaram v. 
Mandaram, 24 M.L.I. 223=18 I.C. 601. 
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for the patriarchal or family authority which was transferred to the 
husband, but another part went to the bride herself, and was very 
generally enjoyed by her separately and kept apart from her hus- 
band’s property.” Sulka differently defined as the present to 
induce the bride to go with her husband or as the amount paid 
as equivalent of the price of household utensils, ornaments etc.,^”) 
went absolutely to the wife over which the husband had no con- 
trol and may also be immovable property, 

481. Ornaments. — Ornaments presented to the bride by her 
husband or father constitute her Stridhana property. But orna- 
ments made over to a girl’s father for the girl at the time of the 
betrothal do not become the Stridhana of the girl if the marriage 
does not take place, 

482. Adyavedanica. — ^Yagnyavalkya lays down. “ To a woman 

whose husband marries a second wife, let him give an equal sum as 
compensation for the supersession, provided no separate property 
has been bestowed on her, but if any had been assigned, 
let him allot The words italicised were inter- 
preted by the Mitakshara to mean ” half the sum expend- 
ed on the second marriage It is not unusual for a 

husband upon his being about to marry a second wife 

to make a present to his first wife and if he does so, 

the property so presented becomes her Stridhana. 

483. Income from property held by a female as a limited 
owner. — The income from an estate held by a female as a qualified 
owner and which she can be treated as having held separately as 
her own absolute property is her Stridhana and does not belong to 
the estate which she holds as a limited owner. 

484. Acquisition under compromise. — ^Property given to a 
woman in consideration of her giving up her rights in respect of her 
Stridhana constitutes her Stridhana. See S. 479. 


(«) Maine’s Early Institutions. 

(t) Dayabhaga, iv— 3-21. Viramltro- 
dnya, v— 1-3 ; See also Bhola Ram v. 
Ohani Ram. 26 A.L.J. 1203-1929 A. 25 
--111 I.C. 165. 

(«) Vyav. Mayukha IV-x-S ; Viromlt 
v-1-3. 

(v) Viramltrodaya. v-1-3. 

(w) Bhola Ram v. Dhani Ram, 111 
I.C. 165-26 A.L.J. 1203=1929 A. 25. 

(x) JtarMshan Dot v. Sundro BIM, 89 
I.C. 424=1925 Oudh 43. 

(V) Chedt Lai v. Jawahtr Lot. 49 A. 
186=1927 A. 160. 

( 2 ) Yagnyalvalkya. 11-143. 


(b) Thakro v. Conga Prasad, 10 A. 
197. 

(c) SaodamM Dasi v. Administrator- 
General of Bengal, 20 C. 433=20 I. A. 
12 (P.C.) ; Isri Dutt v. HansbuttI, 10 C. 
324=10 I.A. 150(P.C.) ; Aviswaryo- 
nandaji v. Slvaji, 49 M. 116=1926 M. 84= 
49 M.L.J. 568; Kattoeanatha v. Pars- 
safctW, 58 M. 488=1935 M.W.N. 240=41 
M.L.W. 336=69 M.L.J. 142=1935 M. 
740 ; Balaeubramanya v. Subbtah, 65 I.A. 
95=42 C.W.N. 449. 

(d) Soodaminl Duel v. Administrator- 
General of Bengal, 20 C. 433=20 I.A. 12 
(P.C.). 
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485. Property in woman’s possession is presumed to be her 
absolute property.— There is no presumption that property stand- 
ing in the name of a female member of the family is the common 
property of the family and not her Stridhana and if it is in the pos- 
session of a widow no presumption arises that it was a part of her 
deceased husband’s estate; on the other hai.il the presumption 
seems to be the other way. The provisions of S. 110 of the Evid- 
ence Act raise a presumption that a “woman ’’ who must be includ- 
ed in the word “person” in the section has absolute title in respect 
of the property in her possession unless and until the contrary is 
established, and until this presumption is i-ebutted by proper evid- 
ence which the Court accepts, her powers of disposal in respect of 
that property remain unfettered. 

486. Powers over Stridhana. — maiden and a widow, pro- 
vided they are not minors, have absolute powers of disposition 
over their Stridhana property and can dispose of them by gift or 
will.*^' But the rights of a married woman during coverture vary 
according as the Stridhana property is Saudayika (gifts from re- 
lations) or not. 

487. Powers during Coverture. — Saudayika, meaning the gift 
of affectionate kindred, includes both Yautaka or gifts received 
at the time of marriage as well as its negative Ayautaka, In res- 
pect of such property, whether given by gift or will,<^> she is the 
absolute owner and can deal with it in any way .she likes. She may 
spend, sell or give it away at her own pleasure by gift or will 
without reference to her husband and property acquired by it is 

(e) Dfwan Ran Bijai v. rndarpal, re S7 B. 85--34 Bom. L.R 1144-1932 B. 559. 
C. 871-26 I.A. 226=4 C.W.N. 1=2 Bom fir) Miithukaruppa v. Sellathammal, 39 

L. R. 1; Narayana v. Krtshna, 8 M. 214 ; M. 298=2 L.W. 38-26 I.C. 785=1915 

Baikiinthnath v. Jot Kissen, 51 A. 341— M.W.N 48 : Basnnta Ku'Hiarl v. Kamale- 

1929 A. 449 ; Sadayappa v. Raghava, 27 shya, 33 C. 23---15 M.L J. 320-:7 Bom 

M. n.T. 325=62 I.C. 220. L.R. 904=10 C.W.N. 1=2 A.L.J, 810= 

(/) Raj Baehan Singh v. Shri Thakur- .72 I.A. 181 ; Sham Shivendar v. Jankl 

jee, 4 O.W.N. 1179..- 1927 O. 618 ; Ballcunth Kocr. 36 C. 311=36 I.A. 1=19 M.L.J, 

Nath V. Jal Kisten, 51 A. 341=1929 A. 289=11 Bom. L.R. 759=1 I.C. 126; 

449 ; Narayana v. Kriahna, 8 M. 214; Venkoreddt v. Haninont Gowda 57 B. 

Olwan Ran Bijai v. Indarpal. 26 C. 871= 8.5=34 Bom. L.R. 1144=1932 B. 559 (casp 

4 C.W.N. 1=2 Bom. L.R. 1=26 I.A. of |{ift from maternal grandfather); 

226 (P.C.) ; Ganpat v. Secretary of State, AM Krishna v. Sanyasi Chum, 32 C. 

45 B. 1106=23 Bom. L.R. 462=1921 B. 1051. 

138. (I) Emperor v. Sat Naraln, S3 A. 437= 

(g) Brij Tndar V. Jankl Koer, 5 I.A. 15. 1931 A.L.J. 201:-19.71 A. 265; Venka- 

(h) Venkata v. Venkata, 2 M. 333 redd! v. Hanmont Goudo, 57 B. 85=34 

(P.C.). Bom. L.R. 1144=1932 B. 559 ; Sham 

(1) Venfeareddi v. Hanmant Gowda, Shivendar v. Jankl Koer, 36 I.A. 1=36 

57 B. 85=34 Bom. L.R. 1144=1932 B. C. 311=1 I.C. 126. The same rule 

559. '* applies to such properties as a woman 

(j) Damodar v. Parmanandas, 7 B. 155; has acquired by way of maintenance 
Hitendra r. Rameswar, 4 Pat. 510=1925 (Vrlttl). ornaments, perquisites (Sulka), 

Pat. 625 (gift by husband after gains (labba) ; SmrlU Chandrika. ix-II- 

natriage) ; Venbareddl v. Hanmant Gowda, 15 ; Viramit., v-1-7. 
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equally subject to such rights. <”*> Ordinarily the husband has no 
manner of right or interest in it. But in times of extreme distress, 
as in famine, illness or imprisonment, or for the performance of 
indispensable duty, the husband can take and utilise it for his per- 
sonal purposes, though even then he is morally bound to restore it 
or its value when able to do so. But this right is purely personal to 
him and cannot be availed of by a holder of a decree against the 
husband, and if the husband dies without utilising the property 
for the liquidation of his debts, his creditors cannot claim to proceed 
against it in the place of her husband. But the position is differ- 
ent in the case of non-Saudayika property. According to Katya- 
yana “ the wealth which is earned by mechanical arts, or which is 
received through affection from any other (but the kindred), is 
always subject to the husband’s control ” and according to the 
Dayabhaga he has a right to take it oven in the absence of dis- 
tress.^**' Hence in the ca.se of property which is Non-Saudayika, 
the husband’s consent is a condition precedent to her power of dis- 
posal, and he is entitled to use it for his own purposes even in the 
absence of any compelling necessity. But after his death, her 
power of disposition becomes unfettered. Even during the life- 
time of the husband, the wife does not cease to be its owner, though 
the husband has the rights above referred to. Hence if she dies 
during the husband’s life-time, the property is taken by her Stri- 
dhana heirs and not by the heirs of her husband. 

488. Principles of succession to Stridhana. — ^The order of suc- 
cession to Stridhana varies according to the School to which its 
owner belongs, her status at the time o£ acquisition and the source 
from which it came. Besides, the principles regulating its devo- 
lution are es.sentialy different from those applicable in the case of 
succession to the property of males. 

489. Succession to Stridhana — ^Its distinctive features. — ^The 
following are the general principles governing succession to Stri- 
dhana. 

1. The religious clement is not a factor that enters into the 
que.stion of preference among the claimants. 'Thus neither un- 


(m) Venkata v. Venkata, 2 M. 333 (q) Salemma v. Lufehmana, 21 M. 100 

(P-C.). --8 M.L.J. 14 ; Bhau v. Raghunath, 30 

(n) Tukaram v. Ounajl. 8 Bom. H.C.R. B. 229_7 Bom. L.R. 936 ; Faklrgauda 

(A.C.J.) 129. V. Dyamaxea, 57 B. 488; Thla rule can- 

(o) Nammalwar v. Thavarammal. 50 not reasonably apply 11 the wile Is living 

M. 941=26 li.W. 602-1927 M. 1031=53 away Irom the husband. 

M.L.J. 802—1927 M.W.N. 846; Tuka- (r) Salemma v. Lutehmana, 21 M. 100 
ram v. Cnnajl. 8 Bom. H.C.R. (A.CJ.) =8 M.L.J. 14; Muthu Romaferlshna v. 

*29. Marimufhu, 38 M. 1036. 

(p) Dayabhaga, lv-1-19 and 20. 
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chastity/*) nor illegitimacy operates as a barrier against in- 
heritance. This however does not mean that when a woman leaves 
both legitimate and illegitimate issue, they are entitled to succeed 
together. In such a case, the legitimate issue exclude the illegiti- 
mate issue, whatever be the sex o£ the rival claimants. There is 
no preference in favour of an aurasa son as agc.,nst an adopted son 
of her husband when both of them claim to succeed to the St.idhana 
property of their step-mother. (») Propinquity being the only ground 
of preference, it is but natural that the sons’ sons arc excluded by 
the sons unlike in the case of succession to the property of males. 

2. Female issue are preferred to male issue. Tlius a son is 
excluded by a daughter and the daughter’s son is excluded by the 
daughter’s daughter. 

3. Stridhana heirs take as tenants-in-common^*) and not as 
joint tenants with rights of survivorship, even though the heirs are 
the sons of the deceased woman. 

4. Heirs like daughters’ daughters, daughters’ sons and sons’ 
sons take per stirpes. <*) 

5. Female Stridhana heirs take limited estates except 
female heirs governed by the Bombay School, but male heirs 
take absolutely. <**) 

6. Though illegitimacy of the sons or daughters of a woman 
is not in itself a disqualification for inheriting her Stridhana, yet 
when there are also legitimate children to the woman, these ex- 
clude the illegitimate ones. Thus a legitimate son excludes an 
illegitimate daughter.^**) 

ORDER OF SUCCESSION TO STRIDHANA 

Except in the case of maiden’s property, the order of succession 
varies according as it is under the Mitakshara, the Mayukha or the 
Dayabhaga. 


(<) Nogendra v. Benoy, 30 C. 521—7 
C.W.N. 121 ; Angammal v. Venkata, 28 
M. SOS. 

(t) Mayna Bai v. Uttaram, 2 MJl.C.R. 
196 ; Hiralal v. Tripura, 40 C. 650-17 C. 
W.N. 679r=19 X.C. 129 ; Ganya v. 
Ohaeita, 1 A. 46 (F.B.). But see 

Meenakehl v. Ramaewami (1937) 1 M.I<. 
J. 28 : Dundappa v. BMmatoa, 45 B. 557 
-1921 B. 137=22 Bom. L.R. 1306. 

(n) Meenakshi v. Munlandi. 38 M. 1144 
-1 L.W. 704=1914 M.W.N. 672=27 M. 
L.J. 343=25 I.C. 9S7. 

(V) Ganpadhar v. Him. 43 C. 944=34 
I.C. 10=20 C.W.N. 489. 

(to) Amarjit v. AIpu. 51 A. 478=1929 


A. 71=1929 A.n.J. 150. 

(«) Bat Panon v. Bai Somlt, 36 

B. 424 ; Karuppai v. Sankaranarayana, 
27 M. 300. 

(V) Jamnadae v. Kunvoar, 1925 A. 447. 
(z) Mltak. 11-2-10 : Mayukha. lv-10-21. 
(a) Sham Bihari v. Ram Kali. 45 A. 
715=1924 A. 15=21 A.L. J. 656 ; See Ss. 
474. 456 and 457. 

<b) Manibhai v. Shankar, 32 Bom. L. 
R. 183=1930 B. 296. 

(e) Dundappa v. Bhimava. 45 B. 557= 
1921 B. 137=22 Bom. L.R. 1308. 

(d) Meenakshi v. Munlandi, 38 H. 1144 
=1 L.W. 704=1914 M.W.N. 672=27 U. 
L.J. 353=25 I.C. 957. 
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490. Order of Succession to maiden’s property^ 

1. Uterine brother. 2. Mother. 3. Father — Dayabhaga, iv-3-7 ; 
Mitak. II-xi-30. 

4. Father’s sapindas/*^ if they are legitimate, in order of 
propinquity, ascertained according to the rules of the particular 
School to which the maiden belonged. 

5. Mother’s kinsmen in order of propinquity, 

JVofe:— Thus the father’s daughter or father’s daughter’s son excludes 
father’s brother’s son.(h) So also a step-mother, being the father’s wife, 
excludes mother’s sister, <>) and the paternal uncle’s son excludes the father’s 
sister, tj) 

SUCCESSION TO STRIDHANA OF A MARRIED WOMAN 

491. Sulka. — Sulka passes finst to (1) uterine brothers, then 
(2) to the mother, then (3) to the father^*') and in default of all 
these, it goes to (4) father’s heirs except in the Dayabhaga, 
where the rule of succession applicable is that governing succession 
to Anvadheya mentioned in S. 505. 

492. Succession to other Stridhana under the Mitakshara. — 
The Mitakshara classifies Stridhana as sulka and non-sulka and 
prescribes the following order of succession in respect of the 
latter. 

(1) Unmarried daughters. 


(«) Viramlt. v-11-9 : Tukaram v. Kara- 
yan, 36 B. 339=14 Bom. L.R. 89=14 I.C. 
438 (F.B.) ; Sundaram v. Ranuuamia, 
43 M. 32=10 L.W. 664-:S2 I.C. 821=37 
M.L.J. 209-1919 M.W.N. 615; Kamala 
▼. Bhaairam, 38 M. 45=16 I.C. 939=23 
M.L.J. 518=1912 M.W.N. 1166; Gandi 
Maganlal v. Bat Jadab, 24 B. 192; 
Janolubai v. Jetha, 32 B. 409-10 Bom 
L.R. 522 (father’s mother’s sister pre- 
ferred to maternal grandmoOier). 

(/) Subrnmanian v. Rathnavelu, 41 M. 
44=6 L.W. 149=33 M.L J. 224=1917 M. 
W.N. 688=42 I.C. 556; AyUwarya- 
nandail v. Sloaji. 49 M. 116=49 M.L.J. 
568=1926 M. 84. 

(g) Dvaarka Nath v. Sanit Chandra, 39 
C. 319-15 C.W.N. 1038=11 I.C. 872 : 
Janglubai v. Jetha, 32 B. 409-^:10 Bom. 
L.R. 522 ; Tukaram v. Narayan, 36 B 
.339=14 I.C. 438: Vithal v. Bala. 60 B. 
671. 

(fi) Dwarka Nath v. Sarat Chandra, 
39 C. .319 -11 I.C. 872=15 C.W.N. 1036. 

(i) Kamala v. Bhagtrathi. 38 M. 45=16 
I.C. 939=23 M.L.J. 518.=1912 M.W N. 


(J) Sundaram v. Ramoswamta, 43 M. 
32=10 L.W. 664=52 I.C. 821=37 M.L.J. 
209=1919 M.W.N. 615 ; Tukaram v. 
Narayan, 36 B. 339---14 I.C. 438=14 Bom. 
L.R. 89. 

(fc) Viramlt. v-11-12. 

(l) Bhola Ram v. Dhani, 26 A.L..T. 
1203=1929 A. 25. 

(m) Dayabhaga, 1 y- 111-22 to 29, Ram 
Gopal V. Naraln, 33 C. 315 ; Dayakrama 
Sangraha, n-lli-15 to 18. 

(n) Nanja ▼. StvabagyathacM, 36 M. 
116 ; Muthoppudavan v. Ammani. 21 M. 
58 ; Raju v. Ammani, 29 M. 385 ; Subra- 
manlan v. Arunachalam, 28 M. 1 ; 
Salemma v. Luichmana, 21 M. 100 ; Mitak. 
II-xl-9 to 24. 

(o) Gautama xxvlll-21 ; Mlt. 11-11-13; 
Ram Kali v. Gopal Dei, 48 A. 648=1926 
A. 557=24 A.L.J. 742 ; Salemma v. 
Lutchmano, 21 M. 100 ; Mt. Jttiwmti v. 
Mt. Anandf, 1938 A. 62; Bosonfa v. 
Kamikthya, 32 I.A. 181=33 C. 23=2 A. 
L.J. 810=7 Bom L.R. 904=10 C.W.N. 
1=15 M.L.J. 320 (Daughter excluding 
husband) ; Menu ix-192. 195. 
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(2) Married daughter unprovided for.(P> In the case of 
daughters who are poor in different degrees, no hard and fast rule 
fign l)e laid down, but a Court of justice should take into accoimt 
the circumstances of each case and order the distribution accord- 
ingly. 

(3) Married daughter provided for.<’’> 

(4) Daughter’s daughters. 

Note:— The distinction between a married and unmarried it) daughter, or 
provided for or unprovided for daughter, does not apply in the case of 
daughter’s daughters. Daughters’ daughters inherit per stirj es and not per 
copite.(“l 

(5) Dau^ter’s son^^i though the adopted son of a daughter, 
may be entitled to inherit in the absence of an aurasa son. The 
existence of an aurasa son, it is submitted, excludes the adopted 
son’s right to inherit to the Stridhana of his adoptive maternal 
grandmother. 

(6) Sons.<«) 

Note: — ^The sons take as tenants-in-common and not as joint tenants. 

The son here means her own son, aurasa or adopted, and not the aurasa 
son by another wife or a son adopted by her husband in conjunction with 
another wife. But in the presence of an aurasa son, the adopted son can- 
not come in to share in the Stridhana, as he can in the case of the father’.; 
estate, the reason being that succession to Stridhana is guided by natural 
love and affection and not by considerations applicable to the succession 
to the estate of males. Sons by the co-wives of the woman would inherit 
her Stridhana only as her husband's sapindasC*) and not as her sons, and 
when they do claim to inherit, there will not be any distinction between 
an aurasa and an adopted son. Besides, a son here means a son bom in 
lawful wedlock and not in adulterous intercourse. (V) In the case of re- 
marriage, her sons by both the husbands inherit to the woman’s Stri- 


(p) Gautama xxvlil-21 ; Wooma Oaee v. 
Gokoolanund, 3 C. 587=9 I. A. 40 
(P.C.) ; Mltak U-11.13 ; Jagatmath v. 
ilitnjit, 25 C. 354. 

(< 2 ) Ourudas Banerjee'a Marriage and 
Strldhan. 4th Kdltlon 367. See also 
Tolawa v. Bosawa, 23 B. 229. 

(r) Brij Indar Bahadur v. Janfel Koer, 
5 I. A. 1 (daughter excluding husband's 
heirs) . 

(s) Subramantan v. Arunachelam, 28 
M. 1 ; Amarjit v. Alagu, 51 A. 478=1929 
A. 71=1929 A.L.J. 150; Sham Beharl- 
lel V. Bam KoH, 45 A. 715=1924 A. 15; 
Ram Kali v. Gopol Del, 48 A. 648=24 A. 
L.J. 742=1928 A. 5S7. 

(t) Ram Kali v. Gopol Bel, 48 A. 648 
=1926 A. 557=24 A.L.J. 742. 

(«) hUtak U-2-16. Mayukba Iv-lO-U. 


(V) Amarjit v. Alagu. 51 A. 478=1929 

A. L.J. 150=1929 A. 71. holding that 
daughter’s son Is postponed to daughter’s 
daughter ; Dharma Mat v. Parmeshri, 
1928 V. 9. preferring daughter’s aon to 
son ; See also Hanmant v. Secretary at 
State. 54 B. 125=32 Bom. L.R. 155=1930 

B. 254. regarding the position of 
daughters' sons ; Subramania v. Aruna- 
chelam, 28 M. 1. 

(to) Kamppat v. Sankaranarayana, 27 
M. 300=13 M.L.J. 398 ; Parson v. Somli, 
36 B. 424=15 I.C. 774=14 Bom. L.H. 400 ; 
Jumna v. Kuntoar, 1925 A. 447. 

(x) Gangadhar v. Hfra. 43 C. 944=35 
I.C. 10=20 C.W.N. 489. 

(V) Jagannath v. Jtarayan, 34 B. 558= 
7 I.C. 459=12 Bmn. I>.B. 545. 
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dhana. M Nor does the word “son” as used here include the illegitimate 
son of the deceased woman’s husband. 

(7) Son’s sons.<**> 

Note:— Sons’ sons take per stirpes, and aurasa and adopted sons’ sons 
share equally . Sons and grandsons do not inherit together as in the 
case of inheritance to their father and a son always excludes sons of pre- 
deceased sons.(<ll 

(8) Husband (If the marriage is in the approved fomi).i^* 

Note: - -Husband is a nearer heir than his son by another wife.l^) 

(9) Husband’s sapindas (if her marriage is in the approved 

form.<^0 In Kanda Prasad v. after an examination of all 

the texts and authorities in detail by Dhavle J., it was held that a 
sister’s son of the deceased lady is not entitled, being only a blood 
relation, to succeed in preference to her husband’s sapindas. Thu 
husband’s sapindas do not include his illegitimate son“*) or the new 
heirs of the husband cither under Act II of 1929 or under 
Act XVIII of 1937. A co-widow is entitled to succeed in prefer- 
ence to her husband’s brother or brother’s son.l^) 

(10) Blood relations like mother, father and their nearest 


( 2 ) Bapu V. Kaahinath, 1934 Bom. 113 
-36 Bom. L.R. 140. 

(a) AyiMwarvaTumdaji v. Sivaji. 49 M. 
116=1926 M. 84=49 M.L.J. S68. 

(b) Hukum Chand v. Sital ProMod, 50 

A. 232-1928 A. S2=2S A.L.J. 922 ; 
Ram Kali v. Copal Dei, 48 A. 648=1926 A. 
557 

(c) Nagindat v. Bachoa, 40 B. 270=43 
I. A. 56=1915 P.C. 41=14 A.L.J. 185= 
18 Bom. li.R. 172=20 C.W.N. 702=30 

M. LJ. 193=3 L.W. 259- (1916) I M.W. 

N. 258. 

(d) Karuppai v. Sanfcaranarapana, 27 
M. 300; DoviUkU v. Karain, 60 l.C. 929 ; 
Bai Raman v. Jayjitoandaa, 41 B. 618=19 
Bom. L.R. 629=41 l.C. 277. 

(e) Bhimacharya v. Ramacharva, 33 

B. 452 - 3 I.C. 750=11 Bom. L.R. 654; 
See Polaniappa v. Chackalingam, 57 M. 
L.J. 817=1930 M. 109 (custom omongat 
Nattukottal Chettles by which parents 
inherit in preference to the husband and 
hla relations). 

(f) Kesterbal v. Hunsraj, 30 B. 431=33 
I.A. 176=3 A.L.J. 484=16 M.L.J. 446=10 

C. W.N. 802=8 Bom. L.R. 446 (P.C.): 

Rajee Oramany v. Ammanf, 29 M. 358 ; 
Muatumat Thakoor Deyhee v. Balufe Ram, 
11 M.I.A. 139 (Presumption of marriage 
In the approved form) ; Nanja Pillai 
V. Slvabagyathachi, 36 M. 116 (St^. 


daughter preferred to father’s brother's 
son) ; Caneshi Lai v. Ajudhia, 28 A. 345 
(Husband’s sister’s son preferred to sis- 
ter's son); Mt. Rukka v. Chhiddu, 1924 
A. 464 (a case of second marriage of a 
woman to whose Strldhana the claim of 
the heirs of her flrst husband was up- 
held : Raj Bachan v. Bhanwar, 4 Luck. 
690 -1929 Oudh 296; Surajdeo v. Ram- 
dewan, 1927 Pat. 392; Moticha?uI v. 
Kunwar, 48 A. 663=24 A. L.J. 753=1926 
A. 663 ; Sital v. Harpal, 1929 Oudh 11 ; 
Rampal v. Bajrang, 1 Luck. 50=1926 
Oudh 211 ; Javitri v. Cendan, 49 A. 779= 
1927 A. 769 ; Jodha v. Oarbari, 2 Luck. 
612=1927 Oudh 339; Mathosrt v. Rama 
Bai, 12 M.L.W. 171-59 l.C. 265. 

(g) 1934 P. 398.-. 13 P. 550. 

(h) Xesserbai v. Hunsraj, 30 B. 431= 
33 I.A. 176=3 A.L.J. 484=16 M.L.J. 
446=10 C.W.N. 802=8 Bom. L.R. 446; 
Oulhin Farbatt v. Batjnath, 14 Pat. 518= 
1936 P. 200 ; Kamla Prasad v. Murli, 1934 
Pat. 398=13 Pat. 550. 

(i) Ganpat v. Secretary of State, 23 
Bom. L.R. 462=45 B. 1106=1921 B. 138; 
Kamla Prasad v. Murli, 1934 P. 398=13 
P. 550 ; Sombhai v. Japjivan, 30 Bom. 
L.R. 987=1928 B. 380; Surajdco v. 
Ramdewan, 1927 pat. 392; Motichond v. 
Xunioar, 48 A. 662=24 A.L.J. 758=1926 
A. 663. 
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kinsmen. Full brother always excludes half-sister but an 
uterine brother and eui uterine sister succeed equally to the 
stridhana property. There is a custom amongst the Nattuxottai 
Chetties having the force of law that if a daughter dies issuelcss, 
her stridhana will revert to her parents. 

Note: — Ihe marriage is in an luiapproved form like the Asura form, 
then the order of succession after suns* sons is different and us as iollows: 
(8) Mother, (9) Father, (10) Father’s heirs.**) The reason why a woman 
married in the unapproved form does n:>l leave her Stridhana t» bo inherited 
by her husband or his heirs is that the law treats her for this purpo<;e as 
still continuing in her father’s family owing to the absence >*f the proper 
giving away of the bride in the approved form. (»> Hence her sister will 
take before her sister’s son(P) or her paternal uncle. (Q) In the absence of 
any heir of the father, it is proper to hold tliat the husband and his heirs 
should be let in before the property is taken by the King as the ulhnia 
hoeres.(9-l) 

(11) The Crown. 

The above order haa been adopted by the Madras High Court*”) 
and by the Benares School.**) The .same i.s the order to bo follow- 
ed in parts of the Bombay Presidency where the authority of the 
Mitakshara prevails over that of the Mayukha. 

SUCCESSION TO STRIDHANA UNDER MITHILA SCHOOL 

493. Order of succession under the Mithila School. — Under 
the Mithila School, in which Vivada Chintamani is the principal 
authority on this question, Stridhana is divided into (1) Sulka, (2) 
Yautaka and (3) other Sti'idhana. 

494. Sulka which is the amount received by a woman during 
the marriage when performed in the unapproved form, follows the 
order of descent governing Sulka in other provinces. 


(J) Kanafeanuiial v. AiiaiUhamathi, 37 
M. 293.-25 l.C. 901 ; Motictiand v. Kun- 
M'or. 48 A. 663=24 A.L.J. 753=1926 A. 
663 (Brotlicr's sons) ; Gansham Oas v. 
Saraawati. 21 L.W. 415=1925 M.W.N. 
285=1925 M. 861 (sister exclu<Ung sis- 
ler's son) ; ViUiol Tukaram v. Balu, 60 
B. 671=38 Bom. L.R. 520 :1936 B. 283; 
holding that brother and sister succeed 
together and take equal shares : Parbati 
V. BaiJfMth. 1936 P. 200=14 P. 518. 

(fc) Ganshamdass v. Sanuvatfii Bat, 87 
l.C. 621=1025 M.W.N. 285=1925 Mad. 
861=21 L.W. 415. 

(l) VUhal Tukaram v. Balu, 1936 B. 
283=38 Bom. L.R. 520=60 B. 671. 

(m) PaUmiappa v. Chockalingam, 30 
li.W. 1040=1930 M. 100=57 M.L.J. 817. 

(n) Raju V. Ammani. 29 M. 358; 
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GoDind V. Saoitrl, 43 B 173-.47 l.C. 883 
=20 Bom. L.R. 911 ; Parbati v. Baijnath, 
14 Pat. 518=1936 Pat. 200. 

(o) Janglubai v. Jetha, 32 B. 408 : 
Tukaram v. Narayan, 36 B. 339=14 Boin. 

L. R. 89 (F.B.). 

(P) Roju V. Ammani, 29 M. 385. 

(q) Govfnd v. Savitrl, 43 B. 173=47 1. 
C. 883 -20 Bom. L.R. 911. 

(q-l) Chaiutulal v. Bat Kaahi, 1939 B. 
59-40 Bom. L.R. 1262. 

(r) Bhujanga Rao v. Jtamayamma, 7 

M. 387 ; Muthappudayan v. Ammani, 21 
M. 58=8 M.L.J 9; Nanja v. Sivabagva- 
thachi, 36 M. 116 -(1911) 2 M.W.N. 168- 
21 M.L.J. 850=12 I.C. 128: Salemma v. 
Lutekmana, 21 M. 100=8 M.L.J. 14; 
Subramanian v. Arurtachelam, 28 M. 1. 

(s) Jaoannatk v. Runjit, 25 C. 354. 
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495. Yautaka or property gifted to the woman during marri- 
age when she was seated with her husband is taken iirst by the im- 
married daughters, then the married daughters and after them by 
the persons in the order mentioned by the Mitakshara.^^) 

496. Other kinds of Stridhana pass to sons and unmarried 

daughters together in equal shares. The other heirs, it is sub- 
mitted, are those mentioned in the Mitakshara and come in the 
order prescribed therein. It must be noted here that the Mithila 
School does not accept the extended definition given by Yagnya- 
valkya and coniines Stridhana to the property mentioned by the 
Smritikars like Manu, Katyayana and Devala. In Kamla Prasad 
V. after an exhaustive examination of all the texts and 

authorities, it was held that there being no definite rule laid down 
in the Mithila books departing from the Mitakshara, succession to 
Stridhana property of a lady djang leaving no son, daughter or 
daughter’s daughter or daughter’s son was governed by the rule in 
the Mitakshara and that a sister s son of a deceased lady was not 
entitled to succeed in preference to her husband’s sapindas. 

SUCCESSION TO STRIDHANA UNDER THE MAYUKHA 

497. Order of succession under the Mayukha.— Stridhana is 
divided by Mayukha into (1) teclmicul or Paribhasika Stridhana 
and (2) non-technical or Aparibhasika Stridhana. Technical Stri- 
dhana which comprises gifts from relations at any time and gifts 
from strangers at the time of the marriage is sub-divided into 
(i) Sulka, (ii) Yautaka, (iii) Bhartridatla and Anwadheyaka and 
(iv) other technical Stridhana. Non-tbchnical Stridhana refers to 
every propei-ty of a woman not expressly mentioned as Stridhana 
by the Smriti writers. 

498. Sulka, defined as the ijruperty received by a woman as 
the value of household utensils, of beasts of burden, cattle, dress 
and ornaments, follows the line of devolution mentioned in the 
Mitakshara. 

499- Yautaka or property I'eceived by a woman during the 
marriage while seated along with her husband goes first to the un- 
married daughters, then to married daughters and then to other 
heirs as under the Mitakshara according as the marriage was in the 
approved or in the unapproved form — ^Banerjee's Hindu Law of 
Marriage and Stridhana, 3rd Edn. 388. 


(t) Bacha V. Jugmohun, 12 C. 34S ; but —33 I. A. 176. 
see Mobun Pershod v. Ktshett. 21 C. 344 ; (w) 1934 P. 398=13 P. 550. 

Sec also Kesserbal v. Hvnsraj, 30 B. 431 (e) Mayukha, 10-3. 
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500. Bhartridatta and Anwadhcyaka represent properly given 
after marriage by her husband or her relations both in the family 
of her birth and in the husband’s family and devolve in the follow- 
ing order : 

(1) Unmarried daughters and sons^*®^ taking togdher equally. 

(2) Married daughters and sons in equal shares/*' 

(3) Daughters’ daughters and daughters’ sions taking together 
in equal shares. 

(4) Sons’ sons. 

(5) Failing the above the succession is to the persons ascer- 
tained according to the order mentioned in the Mitakshara. 

Note : — ^Tho heirs in the second generation hko the daughters’ djughters and 
sons’ sons take per stirpes and not per capita. When there are no daughters alive 
at the time of the woman’s death, but only her sons and daughter's daughters, 
the question whether the daughter’s daughters should be allowed to share 
along with the son.s had not been answered in any judicial decision. Tt 
is .submitted that the general intention of the ancient texts being to benefit 
the female sex in preference to tho male sex in matters of Stridhana suc- 
cession and the scheme of Stridhana siicoes.sion for other technical Stridhana 
being to exclude the sons so long as there is any issue of a d.iughter alive, 
it is hut reasonable that tho daughter’s daughters should bo allowed to .share 
with the sons. In tho same way, if there are only daughters and .wn’s son.s. 
the latter .should be allowed to inherit along with their aunts, taking the 
share to which their father would be entitled, if alive. 

501. Other technical Stridhana devolves in the following 
order : 

(1) Unmarried daughters. (2) Unprovided for married 
daughters. (3) Daughters provided for. (4) Daughters’ daughters 
and daughters’ sons. (5) Sons. (6) Sons’ sons. (7) Other persons 
ascertained according to tho Mitakshara order of Stridhana suc- 
ce.ssion. 


502. Order of succession to non-tcchnical Stridhana. — ^Non- 
technical Stridhana, which does not include any of the properties 
coming under “ technical Stridhana ”. comprises tho earnings of a 
woman, property obtained under gifts or bequests from strangers 
prior to or sub.sequcnt to marriage, property inherited so as to be- 
come Stridhana in her hand,^*^ and property given to her absolute- 
ly in Ken of maintenance. 'This passes in tho following order (“1: (1) 
Sons, (2) Sons’ .sons, (3) Sons’ sons’ sons, (4) Daughters, (5) 

(w) Dayaldas v. SatdMbat. .14 B. 385:= 

8 I.C. 530=12 Bom. L B. .186 ; Shriram v 
Rajarnm. 1924 N. &1. 

(x) Dayaldas v. Savitribat. 34 B. 385- 
6 I.C. 5.10=12 Rom. I..R. 386 ; Ashabat v 
Ha){. 9 B. 15. 


(y) Vyav. M.nyukha. IV-x-20. 21. 
fs) Vfjhratwnm v. Lakshuman, 8 Bom. 
H.C.R. 244. 

(a) Bal Narmada v. Bhagmantrat. 12 
B. 505. 
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Daughters’ sons, (6) Daughters’ dau^ters, (7) Other persons as- 
certained in the order given by the Mitakshara.^**' 

Note: — Sons, sons’ sons, and sons’ sons’ sons do not take together but 
successively in the order specified, f*"! 

SUCCESSION TO THE STRIDHANA UNDER THE 
DAYABHAGA SCHOOL 

503. Order of succession under the Dayabhaga. — Apart from 
Sulka which devolves in the same order as under the Mitak- 
shara/''^ Stridhana under the Dayabhaga, which means woman’s 
property which she has power to give, sell, or use independently of 
her husband’.s control, i.s. for purposes of succession, classified 
under, (1) Yaulaka or property obtained by gifts made by rela- 
tions or strangers during the marriage ceremony ending with the 
obeisance by prostrating before the husband. (2) Anwadheyaka 
made by the father and (3) Ayautdka excluding Anwadheyaka 
from the father mentioned in class (2) . 

504. Yautaka. — ^Thc order of succession to Yautaka is as 
follows 


Dayabhaga. 

(1) Unbetrothed daughters. (2) Betrothed daughters. (3) 
Married daughters having or likely to have male issue and widowed 
daughters having issue. (4) Married daughters either barren or 
widowed without issue taking together equally. (5) Son including 
an adopted son. 

Dayakrama Sangraha. 

(6) Daughter’s sons. (7) Sons’ sons. (8) Sons’ sons’ sons. 

(9) Sons of a co-wife or co-wives. (10) Sons’ sons of such co- 
wives. (11) Sons’ sons’ sons of such co-wives, (12) Husband. (13) 
Brother. (14) Mother. (15) Father. (16) Husband’s younger bro- 
thers. (17) Husband’s brother’s son. (18) Brother’s son. (19) 
Daughter’s husband. (20) Husband’s heirs in the order of succes- 
sion.*''’ (21) Father’s heirs. 

Note.— The above is the order if the deceased was married in the approved 
form. If the m.irriage was in the unapproved form the heirs from 12 to 15 
will be in the following order. 


(b) See the observations of the Privy 
Council in Kesserbai v. Huneraj, .lO B. 
431=33 A. 176 regarding the applicability 
of the Mltakshara order of succession. 

(c) Bai Raman v. Jagitvandas, 41 B. 
618=41 I.C. 277=19 Bom. L.R. 629; Dou- 
lott V. Naraln. 60 I.C. 929. 

(d) Jiidoo Nath v. Busstmt Coomar, i9 


W.R. 264. 

Ce) Bristo V. Radha, 16 W.R. 115. 

(/) Dayabhaga lv-2-13 to 26 ; Rapbu- 
nandana, x-12 to 20 ; Dayakrama San- 
graha, 11-3-8 to 21. 

( 0 ) Charu Chunder v. IVabo Sundri, 18 
C. 327. 

(h) Dayabhaga IV-111-37. 
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(12) Mother. 

(13) Father. 

(14) Brother. 

(15) Husband. . 

505. Anwadheyaka from father. — ^Anwa>!hcyaka from father 
which mean.s property given or bequeathed to the woma.i by her 
father subsequent to her marriage pa&ses in tiie following feeder : — 

(1) Maiden daughter. (2) Sons^^) (3) Married daughter 
having or likely to have male issue. (4) Barren or widowed 
daughters. (5) Son’s sons. (6) Daugiiter’s sons. (7) Son’s son’s 
sons. (8) Sons of a co-wife. (9) Son’s sons of a co-wife. (10) Son’s 
son’s sons of a co-wife. (11) BrothtM“=.<*'’ (12) Molher.^'* (13) 
Father and (14) Husband and the husband's heirs. 

.506. Ayautaka represents property received by the woman 
under gift.s or bequests from relations made prior or subsequent to 
marriage. Property obtained by a woman which does not come 
under Sulka, Anwadheyaka, Yautaka or Ayautaka as above de- 
fined does not form the Stridhana of the woman. Thus gifts from 
strangers except those made during the continuance of the marriage 
ceremonies do not become her Stridhana. Ayautaka thu.s defined 
under the Dayabhaga pa.s.5es in the following order ; 

(1) Sons and unbetrothed daughters jointly inheriting in 
equal shares, the .sons taking in preference to married daughters 
in the absence of unmarried daughters. 

(2) Married daughters having or likely to havp sons. 

(3) Son’s sons. 

(4) Daughter’s sons. 

(5) Son’s son’s sons. 

(fi) Son of rival wdfe or his son or his son’s son. 

(7) Barren and widow^ed daughters without issue. 

Failing these the order given for tiie Anwadheyaka from father 
is applicable, A brother’s son is entitled to succeed to a woman’s 
Ayautaka Stridhanam in preference to a step-daughter’s son.<<»’ 


<i) Prosanna Kumar v. Sant Shoahi, 
3G C. 86-1 I.C. 786 -12 C.W.N. 924 
(}) Charu Chundar v. ATobo Suniri, 18 
C. 327. 

(fe) Copal Cbunder v. Ram Chunder. 
28 C. 312. 

(l) Ram Copal v. Narain, 33 C. 315. 

(m) DayabtutgB, lv-2-1 to 12 and lv-3- 
10. 29. 30 and 31. 

(n) Sreenatb y. Swbo, 10 WJt. 488; 


Prosanna Kumar v. Sarat ShoshI, 36 C. 86 
- 1 I.C. 7G6-12 C.W.N. 924 : Delannep v. 
Pran Hart, 22 C.W.N. 990 ; See also 
Basanta v. Kamikshya, 33 C. 23=32 A. 181. 

(o) Dayakrama Sangraha, n-lv-9. 

(p) Ram Copal v. Nantln, 33 C. 315; 
Jwddo Nath v. Basanta, 19 W.H. 264. 

(q) Krishna Bthart v. Sarojtnee, 60 C. 
1061=37 C.W.N. 613=1933 C. 858. 
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Under the Dayabhaga, a sister’s son is not an heir to the Stridhana 
property of a woman. 


507. Ultima haercs. All kinds of Stridhana under whichever 
school they may fall ultimately esdieat to the Crown as the ultima 
haeres in the absence of the woman’s blood relations. But if she 
leaves any blood relation of hers, he or she takes it in preference to 
the Crown, 

508. Gains of prostitution. — Prostitution may be practised 
either by married women or by women who belong to a class or 
community like the Dancing Girl community in which it is practised 
as an achara or customary rule. But when a family woman lapses 
into prostitution, she only becomes degraded ; the tie of blood con- 
necting her to her kindred docs not become destroyed by uncha- 
.•stily and her Stridhana would pass according to the normal order 
of succession applicable as if she were chaste. Thus her legiti- 
mate son will exclude her illegitimate daughter and her husband 
will exclude her illegitimate son.**’^ Though this view is un- 
doubtedly the correct view, there are a line of cases taking the 
opposite view that with prostitutes the tie of kindred is broken and 
none of their undegraded relations, whether off.spring or not, 
inherits to the exclusion of their Issue after degradation. This latter 
view^’®' no longer holds the field^*' and the claims of the step- 
son.‘«' sister,^*’ daughter, etc., to succeed to the Stridhana 
of a married woman who has taken to prostitution have been upheld. 
But it will be more in conformity with the principles of equity if 
the illegitimate children are at least allowed to succeed to their 
mother’s Stridhana in the absence of legitimate issue, f**) 

But in the case of the Dancing Girls, the principles governing 
.succession are entirely different. Tliey are practising prostitution as 
a sort of knlaclmra or rule of life among them and they do not view 
immorality as entailing any degradation upon the person who has 


Saliah Chandra v. Waridas. 38 
C.W.N. 98-:l!)34 C. 399 

Canpat v. Secretary of State, 45 B. 
lOfi- 1921 B. 13B--23 Bom. LR. 462; 
Knnrffln v. Secretary of Stale. 7 Lab. 543 
—1926 t.. 673 ; Knruikamma'i v. Anotifha- 
mofhi, 37 M. 293-25 I.C. 901 ; Sambhat 
V. Jagiivan, 114 I.C. 377-1928 B. 380 -30 
Pom. L.R. 987 

<t) mralal v. Tripwro. 40 C. 650-19 I.C. 
129 -17 C.W.N. 679 (F.B.). 

fit) BTeenakahl v. Kfuniandt, 38 M. 1144 
-27 M.L..T. 353 --J L.W. 704 -25 ir 9.57 
- 1914 M.W.N 672. 

fttl Japannath v. Sarayan, 34 B. 553= 
7 I.C. 459=12 Bom. LJt. 545. 

Mi'1 Slvtiaavmi v. ’’Tfnai M. 277 ; 
IVipura V. BaWmatt. 38 C. 495. 


fx) HJrttInl V. Trtfmra. 40 C 650-19 
I.C 129-17 C.W.N. 679 fF.B.1: Meenakxhi 
V. Myniandi, 38 M. 1144 -27 M.L.J. 353=- 
1914 M.W.N. 672 1 I..W. 704 25 I.C. 957 ; 
Jagannath v. Tripura, 34 R. 553::7 I.C. 459 
-12 Bom. LR. 545; Narayan v. Laxtnan, 
51 B. 784=1927 B. 456-29 Bom. L.R. 930 ; 
Narain v. TrOok, 29 A. 4- 3 A.LJ. .■>.37: 
Toleb AH v. Abdul, 1925 C. 748; Ko- 
(handarama v. Bubbler, 52 M.L.J. .514. 

<y) Snbbaraya v. Ramasaml. 23 W. 171. 
<z) Narayan v. taxman, 51 B. 784-t 
1927 B. 456-29 Bom. L.R. 930. 

(a) Tara v. Kriihna, 31 B. 495-r9 Bom. 
L.B. 774. 

(b) Mahnnina v. ThaJntr Perthad, 12 
IX:. 778. 
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taken to it. In their case there is no such distinction between legi- 
timate issue, and illegitimate issue, for, to them every child begotten 
upon the girl, whoever be its father, is legitimate. The women 
being the chief earning members, it is but natural that the women 
when they inherit take an absolute estate in the property inherited 
so that they may have the wherewithal to arry on the profes- 
sion.^®^ Hence it is that the daughters of Dancing women, whether 
natural or adopted, inherit in preference to their son.s.“*> In a 
recent Madras case a custom by which a remoter female relation 
who continued to practise the profession excluded a nearer female 
relation who abandoned the life of prostitution and settled in 
married status was upheld, The sons of a prastitute by differ- 
ent fathers are entitled to inherit to each other, and their sons whe- 
ther legitimate or illegitimate, can succeed to one another, i**) 

There is no coparconaiy betwecen a mother and her daughter 
in the Devadasi or Dancing Girl community, and a daughtei, 
whether natural or adopted (it may here be mentioned that a deva- 
dasi can have more than one adopted daughter at the same time), 
cannot, in the absence of a contract to that effect, claim a parti- 
tion against the mother in respect of property either earned by the 
latter or acquired by her from her mother or other ascendants. 


(e) Chandramma v. Kaganna, 45 M.L. 
J. 228^18 L.W. .109 =1923 M.W.N. 567= 
1924 M. 94 ; Snbbaratna v. Balakrtahna- 
swami. 6 L.W. 184 -41 I.C. 408=1917 M. 
V/.N. .>>69-. 33 M.L.J. 207 ; But see 

Balasuiidaram v. Kamakshi, 44 M.Ii.W. 
695 = 71 M.L.J. 785 = 1936 M.W.N. 
1054=1936 M. 958, a case of daughter 
succeeding a dancing girl who had adopt- 
ed family life and then relapsed to prosti- 
tution. where It was held that the In- 
heritor was entitled only to a limited 


estate. 

(d) Viswanatha v. Doraiswami, 48 M. 
944- 1926 M. 289; But sec Bera Chan- 
dramma V. Chandran, 45 M.L.J. 228. for 
sons and daughters succeeding together. 

(e) Shanmvgalhammal v. Gomathi, 67 
M.L.J. 861.11935 M. 58. 

(/) Gangamma v. Kuppammal, 1939 
M. 139_I.L.H. 1938 M. 789=48 L.W. 919 
-1938 M.W.N. 1258= (1938) 2 M.L.J. 

923 . 



CHAPTER XIV. 

WOMAN’S ESTATE. 

509. What is woman’s estate. — ^The term woman’s estate in 
its larger connotation means all property which has come to a 
woman by any means and from any source whatsoever, and in- 
cludes both property in which she has absolute estate (Stridhana) 
and property in which she has only a limited interest. The term 
‘‘woman’s estate” in this chapter is used only in the latter sense of 
property in which she takes only a limited or qualified interest. 
Such property is either property inherited by a woman or property 
which has been allotted to her in a partition in her husband’s 
family. To the rule that property inherited by a woman either 
from a male^^’ or a female is taken by her as a qualified owner, 
there are two exceptions recognised in the Bombay School, 
namely, (i) property inherited by a woman born in the gotra of thj 
deceased, or the daughter of such woman<®) and (ii) property 
inherited by a female from a female. Barring these two excep- 
tions recognised in the Bombay Presidency as cases where the 
woman inheriting takes an absolute estate in the property inherit- 
ed, every woman to whichever school she belongs takes on inherit- 
ance, in the absence of a custom to the contrary, only a limited 
estate as distinguished from absolute estate or Stridhana. 

510. Female heirs having limited estate. — According to the 
Dayabhaga, the Benares and the Mithila Schools, the only female 
heirs to the property of a male are those expressly mentioned as 
such by the texts, namely, (1) widow, (2) daughter, (3) mother, 
(4) father’s mother and (5) father’s father’s mother. To this list 
the Madras School added 7 more persons as bandhus, namely, (6) 
sister, (7) half sister, (8) son’s daughter, (9) daughter’s daughter, 
(10) brother’s daughter, (11) sister’s daughter and (12) father’s 
sister. The Bombay School has recognised in addition the widows 
of all gotraja sapindas.<''> By the Hindu Law of Inheritance 

(a) Oebi Mangal Prasad v. Mahadeo (/) Ghandi v. Bai Jadab, 24 B. 192-1 
Prasad, 34 A, 234 -9 ALJ. 263- 16 C.W. Bom. L.H. 574 (F.B.) ; Parshottam v. 
N. 409-1912 M.W.N. .324-14 Bom. 1..R. Keshavlal, 56 B. 164; Klsan v. Bapu. 27 
220- 22 M.L.J. 462- 39 I.A. 121-14 l.C. Bom. L.R. 670=1925 B. 424. 

1000 (P.C.). ( 0 ) Tulslram v. Chunnilal. 1938 N. 391 

(b) Muttu Vaduganadha v. Dora Singha, (case of Jain widow) ; Siiimb/m v. 

3 M. 290=8 I.A. 99 at 109 ; Bhagwandeen Cayam, 16 A. 379 (case of Join widow); 

V. Myna Baee, 11 M. I.A. 487. Harnabh v. Mandil. 27 C. 379; See 

(c) Sheo Shankar v. Debt Sofwi, 25 A. Panhar v. Shamsher, 29 A.L.J. 314 

468=30 I.A. 202=13 M.L.J. 330=5 Bom. restrictlns this custom to self-acquired 

L.R. 828=7 C.W.N. 831. and not an ancestral property at the 

(d) Bhau V. RaghunaUi, 30 B. 229 ; husband. 

Shidramappa v. Neelawa. 57 B. 377. (h) Lulloobhoy v. Cassibai, 5 B. 110 

(e) Vinayolc v. Ltudmlbai, 9 MJ.A. 520. =7 I.A. 212. 
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(Amendment) Act, 1929, the son’s daughter, the daughter’s 
daughter, and the sister have become heirs in all provinces where 
the Mitakshara rules; and the Hindu Women’s Rights to Property 
Act of 1937 (printed and discussed at the end of thv book) has 
added a few more female heirs. Thus with the exception of those 
females in the Bombay Presidency who take ai aVjsoliite estate on 
inheritance, all the females inheriting another’s property take only 
a limited estate. The following sections in this chapter are devoted 
to the consideration of the legal incidents of the limited estate taken 
by a Hindu widow since the same is typical, the most important, 
and the most discussed of the limited estates taken by the females. 

511. Widow’s estate. — It is not merely for the protection of 
the material interests of her husband’s relations that the fetter on 
the widow’s power of alienation is imposed. A widow’s disabilities 
under the Hindu Law depend in a groat measure upon the notions 
which the Hindu legislators like Manu, Katyayana, Narada and 
others entertained of the infii*mity and necessary dependence of 
her sex.<*t The estate which she takes is an anomalous one and 
cannot be aptly represented by any of the terms of English law 
applicable to what might seem analogous in circumstances,*!^ 
Hindu Law knows nothing of estate for life or in tail or in fee. It 
measures estates not bv duration but by use. The restrictions 
upon the use of an estate inherited by a woman are similar in kind 
to those which limit the powers of a male holdei’, but different in 
degree. The distinctive feature of the estate is that at her death it 
reverts to the heirs of the last male owner. Her estate is not a life- 
estate because under certain circumstances she can give an 
absolute and complete title. Nor is it in any sense an estate held 
in trust for the reversioners. Within the limits imposed upon her, 
the female holder has the most absolute powers of enjojnnent.*’^) 
What she takes is a qualified proprietorship and the whole estate is 
for the lime vested in her, absolutely for certain purpo.scs, though in 
some respects for a qualified interest ; she may hold the estate with- 
out performing the necessary religious ceremonies for her husband, 
and she may give, sell, or transfer the estate to another for her own 
life, or in case of necessity, sell or mortgage the whole interest in 
it.**! She is absolutely entitled to the fullest benefit of her life 
interest and is accountable to none in respect of its income.*"*! In 


«) Mt. Thakoor Deyhee v. Hoi Balufc 
Ram. 11 M.I.A.. 139 ; Collector of Maw 
lllNitam, V. Cavaly Veneata, 8 M.I.A. 529 
=2 W.R. 61. 

(j) Rangasami Goutidan v. Nachiappa 
Gounden. 42 M. 523-46 I.A. 72-.17 A. 

L. J. 536-21 Bom. L.R. 640^ C.W.N. 
777=36 M.L.J. 493=10 L.W. 105=1919 

M. W.N. 262=1918 P.C. 196. 

65 


(k) Vasonjl Morarji v. Chanda Bibi, 37 
A. 369-29 I.C. 781^2 L.W. 676=17 
Bom. L.R. 556=19 C.W.N. 873=29 M. 
L.J. 130=1915 M.W.N. 449=1915 P.C. 
18. 

({) Moniram Kolita v. Kerri Kolitani, 
5 C. 776-7 I.A. 115 (P.C.). 

(ml Renka v. Bhola Nath. 37 A. 177= 
28 I.C. 896. 
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other words “ her ri gh t, is of the nature of a right of property, her 
position is that of owner ; her powers in that character are however 
limited ; but so long as she is alive, no one has any vested interest 
in the succession But the restrictions on her power are there, 
restrictions whose existence does not depend on that of heirs capa- 
ble of taking on her death. The reasons for these restrictions 
upon the widow’s dominion over her inheritance from her hu.sband, 
whether founded on her natural dependence on others, her duty to 
lead an ascetic life, or on the impoliey of allowing the wealth of one 
family to pa.ss to another, are as applicable to personal property 
invested so as to yield an income as they are to lands, as the 
ancient texts importing these restrictions do not make any distinc- 
tion between one kind of property and another. 

512. Divestment of tlic estate. — ^An estate inherited by the 
widow is liable to be divested upon the subsequent birth or adoption 
of a son or upon her remarriage ; but on the question whether 
sueh a divestment takes place on her remarriage after conversion 
to another religion or under the custom of the caste allowing re- 
marriage, the decisions are not uniform. One view is that the 
expression “any widow” in S. 2 of the Hindu Widow’s Remarriage 
Act of 1856 under which the remarriage of a widow entails her for- 
feiture of her former husband’s estate means only a widow who con- 
tinues to be a Hindu at the time of her remarriage and who besides 
marries under the above Act and not under her caste custom. This 
construction places an unnatural premium on apostacy of Hindu 
widows and introduces an anomalous differentiation between a 
widow marrying under the custom and_ a widow marrying under 
the Act. Besides, there is no warrant for these refinements on the 
phraseology of the statute, as the expression “ any widow ” in the 
Act is without any such qualification and plainly means in the 
context any woman who was a Hindu when she was widowed and 
who remarries whether under or outside the Act. Hence a woman 
who was a Hindu when she lost her Hindu husband and who has 
inherited his estate as his widow must be held to forfeit that estate 
on her remarriage, though the re-marriage is after conversion to 
another i’eligion,<’'> or under the custom of the caste allowing re- 


(n) Janaki Ammal v. Warayaiuuami, 43 

1 A. 207 39 M. KM P.C.-14 A.I..J. 
997-18 Bom. L.R. 856=20 C.W.N. 
1323-31 M.L.J. 225=4 L.W. 53= (1916) 

2 M..W N. 188=1916 P.C. 117. 

(o) Collector of Uttsvlipatam v. 
Cavaly Venkata, 8 M. I.A. 529. 

(p) Bhagwandeen v. Myna Baee, 11 
M.I.A. 481 ; But seo Mt. Thafcoor 
Deyhee v. Rai Balufc Ram, 11 M.I.A. 
139, regarding widow’s power of disposing 


of movable property In Western India. 

(q) Matunpinf v. Ram Button, 19 C. 
289 (F.B.). 

(f) Ibid— Rayhunafh v. Lafcshmibal, 
59 B. 417=37 Bom. L.R. 150=1935 B. 
298 ; Vitfa v. Chatakondu, 41 M. 1078= 
8 L.W. 480=48 I.C. 50=35 M.L.J. 317 
=1918 M.W.N. 623 (F.B.) ; Mt. Surai 
T. Attar, 1 P. 706=1922 F. 378: See 
contra In Abdul Atiz v. Rirma. 35 A. 
466=20 I.C. 335=11 A.L.J. 678. 
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marriage/*' But the mere fact that she has subsequently become 
undiaste does not divest the estate already vested in her/*' be- 
cause a woman does not by her misconduct cease to be her hus- 
band’s widow as in the case of her re-marriage/“' 

513. Reversioners. — ^The pe^ons who woii’d bo entitled, after 
the widow’s death, to succeed to the estate as the heirs of .he last 
male owner arc called reversioners. Such i- vorsionors may be 
either presumptive or contingent, the former being porson.s who at 
any given time are the persons entitled to succeed to the estate if 
the widow should die at that time, while the latter being those 
whose right does not arise so long as the presumptive reversioners 
are alive. The interest which a reversioner pos.scsses in the estate 
so long as the widow is alive is a mere chance of succession, which 
cannot enlarge her estate into an absolute one by its being relin- 
qui.shed in her favour. <»' Ho has no right or interest in jiraesenti 
in the property which the female owner holds for her life. Until it 
ve.sts in him on her death, should ho .survive her, ho has nothing to 
a.ssign or relinquish or even to transmit to his heirs. His right be- 
comes concrete only on her demise and remain.s until then a mere 
spes successionis. His guardian, if he happens to be a minor, can- 
not bargain with it on his behalf or bind him by any contractual 
engagement in respect thereof. <»' Every reversioner derives his 
title from the last full owner and not from another reversioner, 
and there being no privity of estate between one reversioner and 
another, an act or omission by one reversioner cannot bind another 
reversioner who does not claim through him.^w' 

514. Widow’s powers. — The powers of a widow in respect of 
the property inherited by her from her husband may ho classified 


(«) Mfiriionjyi v. Vfrflnuifcalf. 1 M. 
226 : Vljiaraghava v, Ponnammal, 62 M. 
nj. 13]r=1932 M. 120-1931 M.W.N. 12.W 
-34 L.W. 967 : SanUila v. Harfnnporf. 
.SO C. 727 -1924 C. 98-27 C.W.N. 669 : 
VHhu V. Govtnda. 22 B. 321 ; Mt. Suraf 
V Attar. 1 P. 706-1922 P. 378; Wntpnb 
V. Gauri, 1935 P. 58 ; S«e contrn 
in Bhola Vmar v. Mt. Kausllla, 1932 
A. 617 -SS A. 24 -1932 A.L J. 941 (F.B.I 
SB A. 10!i4-=1937 A. 230; Mangat r. 
Bharto, 49 A. 203=1927 A. 523 -25 A. 
L.J. 151 : Gaiadhar v. Mt. Sulehdet, 5 
Luck. 689=1931 Oudh 107 ; Ganga 

Satan v. Mt. Sirtajt, 1935 A.L.J. 1174= 
1935 A. 924; Saratn v. Mohan, 1937 
A.L.J. 255=1937 A. 343. 

(t) Sellam v. Chtnnammdl, 24 M. 441; 
Ganoadhar v. Yellu, 36 B. 138=13 Bom. 
t.R. 1038=12 UC. 714; Montram 


KToiCfo w. Kerri Ki^tfavi. 5 C 776 -7 I A. 
115 (P.C.). 

(«) MaUmnlnl v Puni Kiitfon, 19 C. 
289 (FB.). 

tol Hem C/iviidi'r v .Sarnamoj/i. 22 C 
3S4. 

(w) Amrlt Narayan v. Gaya Singh, 
45 C. 590-.45 I.A. 35--1917 P.C. 95=16 
A.L.J. 265=20 Bom. L.R. 546-22 C.W. 
N. 409=34 M.L.J. 298=7 L.W. 581=1918 
M.W.N. 308. 

(x) Rangasami v. Ttachiappa, 42 M. 
523=46 I.A. 72-1918 PC. 198- .-17 A.L. 
J. 536=21 Bom. h.R. 640---23 C.W.N. 
777=36 M.T..J. 493-10 L.W. 105-1919 
M.W.N. 262. 

(y) Govlnda v. Thayammal, 28 M. 57 
=14 M.L.J. 209 ; Manokami v. Haei- 
pada. 18 C.W.N. 718=24 I.C. 311=1914 
P.C. 184 P.C. 
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as powers of (1) enjoyment, (2) management, (3) representation 
and (4) alienation. 

515. Widow’s powers of enjoyment. — ^Within the limits im- 
posed upon lier by law, she has the most ab.solule powers of en- 
joyment. She is absolutely entitled to the fullest benefit of her 
limited estate and is accountable to none in respect of 
its income. She can sell, or mortgage or make a gift of her 
interest to whomsoever she likes. Except in the case of waste or 
spoliation, her powers of enjoyment are unfettered and she is 
not bound to economise or save from the income or pay out of it 
the debts of the husband or the expenses of the necessary religious 
ceremonies in the family or the maintenance of its members. If 
she happens to bo one of two or more co-widows and if they cannot 
get on amicably together, she is entitled to a partition of the joint 
estate for purposes of separate enjoyment. As a necessary 
corollary of her absolute powers of enjoyment, she is entitled to get 
possc.ssion of the whole estate and enjoy it as any owner is 
entitled to do by letting the whole or any portion of it on lease for 
her life.<‘' If the income from her estate is insufficient for her 
own maintenance, she is entitled to aUenate the corpus by way of 
sale or mortgage, 


516. Right to income. — ^Though the corpus of the estate cannot 
he alienated by the widow except for purposes recognised by law as 
justifying an alienation, its income during her life forms no part of 
the husband’s estate, and if she receives and spends it all, nobody can 
call her in question. No doubt the Hindu writers prescribe that a 
widow ought to lead a chaste and retired life. Her .strict duty may 
be to spend no more than is ncces.sary for her support in a .state of 
.seclusion. But if, instead of living strictly, as .she should, she 
lives freely and expensively, her disposition cannot be questioned. 
The fact that she waste.s the income upon cxiravagance is no 
ground for restraining such waste, because the waste of the income 
which is her own absolute properly is not the waste of the corpus. 


(z) Vaxonji Morarji v. Chanda Bibi. 
31 A. 369-17 Bom I., R. .WB -19 C.W. 
N. 873---29 M.L J. 130 . 1915 M.W.N. 449 
^1915 P.C. 18 29 I C. 781^2 L.W. 676 
(P.C.). 

(a) Gtturi Nalh Kakaji v. Mt. Gava 
Kuar, 55 I. A. 399.-28 L.W. 378 -1928 
M.W.N. 7S8-SS M.L.J. 339: -26 A.L.J. 
1174 =33 C.W.N. 39=31 Bom. L.R. 1 = 
1928 P.C. 251. 

(b) Korimuddtn v. Cobind. 31 A. 497 
=36 I.A. 138=6 A.L.J. 807=11 Bom. 
L.R. 911=13 C.W.N. 1117=19 M.L.J. 
687=3 I.C. 795 (P.C.). 

(c) Suhba Reddi v. Chengalamma, 22 


M. 126- 9 M.L J. 19. 

fd) Hummimrnn v. Shyam Kvmarl, 19 
I A. 342=1 P. 741=1922 P.C. 356=27 C. 
W.N. 269 - 3 P.L.T. 749 r 21 A.L.J. 18 
-16 L.W. 956-44 M.L.J. 751=25 Bom. 
L.R 634. 

(e) Navaneethakrishna v. Collector of 
Tinnevelly, 69 M.L.J. 632-42 M.L.W. 
675 .1935 M.W.N. 1001=1935 M. 1017; 
Krlshan v. Muhammad, 1938 A. 426 
(F.B.) ; See Phool Kunwar v. Rtfchi, 
57 A. 714, holding that the Income Is 
liable to be proceeded against In 
execution of a decree against the hus- 
band. 
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She is in no sense a trustee for those who may come after her, and 
so long as she does not endanger the corpus or waste it, there is no 
law which can bind her to save the income or use it for paying oft 
the husband’s debts or to invest the principal or manage the 
principal in any particular way.<»^ But if considerable properties 
are inherited by a woman as a limited owner -.he has no business 
to charge the estate with debts contracted by her when those debts 
could have been very easily met from the income of the proper- 
ties.***' Though she is not bound to pay out of the income of the 
estate the principal of the debt due from the last male holder she is 
under a duty to pay the interest due thereon where .she is in receipt 
of sufficient surplus income, and she is also bound to meet out of 
such income the revenue and other periodical charges such as the 
maintenance charges of dependent members of the last holder’s 
family.**' In the case of accumulated income of which she stands 
possessed and properties purchased out of it, her powers in respect 
thereof vary according as the accumulations accrued or had not 
accrued when she had possession of the estate. Tliis (juestion may 
be considered under four heads : (1) accumulations made during 
the husband’s life-time. (2) accumulations made after his death, 
when the widow was not in possession of the estate, (3) accumula- 
tions made by herself while in possession of her hu.sband's estate. 
(4) accretions. 

St7. Accumulations made during husband’s lifetime. — ^Accu- 
mulations of income which had accrued during the lifetime of the 
husband are accretions to the estate which she has inherited and 
she po.sse.sses in them the same qualified interest w'hich she has in 
the corpus of her husband’s main estate.*'*' Even when there is a 
special settlement under which the corpus of the estate has passed 
to a male and the accumulations have come to the widow by heir- 
ship, the accumulations are taken by her only as a qualified owner 
subject to all the restrictions applicable to an estate inherited by a 
female. <*'> 


518. Accumulations after husband’s death while the 'widow 
was not in possession of her husband’s estate. — ^Where the widow 
who had been kept out of po,'<scssion of her husband’s estate due to 


(/) Jagannadham v. Vigneswanidit, SS 
M. 216^34 L.W. 551-1931 M.W N. 965 
-61 M.L.J. 507-1932 M. 177. 

(o) Hurrydosa v. Vppoomah, 6 M.I.A. 
433. 

(h) Rajagopata Chariar v. Sami, 1926 
M. 517-J50 M.L.J. 221-1926 M.W.N. 
266. 

<0 Gade Subbavva v. Raja Kunda- 
fcUTi, 35 li.W. 93^1932 M. 257; Joyon- 


nadhan, v. Yigneavarudu, SS M. 216'=34 
I..W. 551 ; Boddu Jogayya v. Goli, 1913 
M.W.N. 275 1 Debi Dayal v. Bhau, 31 
C. 433 ; Thiruvengadam v. Gnana, 1932 
M. 97. 

(j) Soorjeemonpy v. Denobundoo, 9 
M.I.A. 123 ; Chandrahalee v. Brody, 9 
Suth. S84. 

(fc^ Soorjeenumey v. Oenobttndw, 6 
M.I.A. 526. 
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litigation or other causes, ultimately received the accumulations of 
its income which had accrued from the date of her husband’s death, 
in the absence of anything done by a widow to indicate that ^e 
treated the accumulations as part of the husband’s estate, she takes 
the accumulations as her absolute property so as to be 
entitled to dispose of them to whomsoever she likes by deed or 
will, and they pass, on her dying intestate, to her own heirs. 
'There is no room for any presumption that the savings of a Hindu 
widow have been made for the benefit of her husband’s estate in a 
case where the corpus of the estate never came to the widow, but 
was taken by another under her husband’s will, and the income to 
which the widow succeeded was separated from it and became and 
was dealt with as an entirely separate fund. In such a case there is 
no estate of her husband’s in the widow’s hands for her to 
augment and the circumstance that she placed the fund in an 
investment of a permanent nature would not alone justify the 
inference that she wished it to revert to her husband’s heirs or add 
the fund to the estate devolving on such heirs. In another case 
where the estate was under the management of the Court of Wards, 
but the widow entitled to it disposed of its accumulations by will, 
the reasoning in Saodamini’s cosc^*) was followed in upholding the 
validity of the will on the ground that there was no evidence to 
suggest that she ever added any part of the income as an accretion 
to the estate, In the same way, whore under a deed or will of 
her husband the widow gets the income of the husband’s estate for 
her life, the corpus itself having been given to another, the corpus 
not being in her hands, the savings of the income and property 
purchased therewith become her absolute properties and not 
accretions to her husband’s estate. 

519. Accumulations made by widow while in possession of her 
husband’s estate. — ^Where a widow comes into possession of the 
property of the husband and receives the income but does not dis- 
pose of the savings in her lifetime, there is no dispute that they 
follow the estate from which they arose, t®) Though it is true that 
when the income had been received by the widow it would be pos- 
sible for her so to deal with it that it would remain her own, yet it 
must be traced and shown to have been so dealt with, and in the 
absence of sufficient evidence of that having been done, the .savings 

(l) Saodaminl Dari v. Adminiatrotor- -1925 P.C. 105 affirmlnR Rajah Partha- 

General of Bengal, 20 C. 433 -20 I.A. aarathy v. Rajah Venhatadrl, 40 M. 100. 
12 (P.C.) : KaUasanatha v. VadioannI, (n) Krishna v. Rojendro, 2 Luck. 43= 
“ M. 488. 104 I.C. 155; BhugbutU v. Bhwlawafh. 

(m) Venfcatadri Appa Rao v. Partha- 2 I.A. 256=1 C. 104 

sarathy. 48 M. 312=52 I.A. 214=23 A.L. (o) Isri Dutt v. HansbvtH. 10 C. 324= 
J. 261=48 M.L.J. 627=27 Bom. L.R. 10 I A. 150 (P.C.). 

823=1925 M.W.N. 441=29 C.W.N. 989 
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from the income must follow the main estate, (o) But the cases in 
which the above propositions were laid down have been distinguish- 
ed as inapplicable to questions arising under the Mitaksbara by 
the Madras High Court, and the contrary presumption was held 
applicable to such cases. <«> The same view was taken by the 
Bombay High Court in Keshav v. Tn Akkaniia v. Ven- 

kayya,^*^ the Madras High Court observed : “ the acquLrci of pro- 
perty presumably intends to retain dominion over it, and in the 
case of a Hindu widow the presumption is none the less so when the 
fund with which the property is acquired is one which though 
derived from her husband’s property was at her absolute disposal. 
Her absolute power of disposition over the income derived from 
limited estate being now fully recognised, it is only reasonable that 
in the absence of an indication of her intention to the contrary, she 
must be presumed to retain the same control over the investment 
of .«:uch income. The mere fact that properties thus acquired by 
her are managed and enjoyed by her without any distinction along 
with properties inherited from her husband, can in no way affect 
this presumption.” This is good sense and good logic and when this 
case was referred to the Privy Council, they did not disapprove of its 
ruling. As Ainstie, J. said “if a distinction is to be drawn 
between current income and accumulations, where is the line to be 
drawn ? When does the surplus cease to be part of the current 
income ? There is no rule requiring a widow to make up the 
accounts at stated intervals and carry the unexpended balance to 
the credit of the husband’s estate.” The enunciation of the 
above principle was endorsed by the Privy Council in Isri Dutt v. 
HansbuttU^y The question seems to be essentially one of inten- 
tion on the part of the widow, and though the outside presump- 
tion may be as was Indicated by the Madras High Court in 
Akkanna’s case, it is a question of fact to be determined in each 
case whether the widow has so acted as to make the accumulation a 
part of the husband’s estate. The later decision of the Privy 


(p) Nabakishore v. Upendra Kishore, 
1922 P.C. 39=15 L.W. 417=20 A.LJ. 22= 
42 M-L-J. 253-^1922 M.W.N. 95=26 C.WJ7. 
322=3 Pat L.T. 311=24 Bom. L.R. 346. 

(q) Akkanna v. Venkayya. 25 M. 351= 
12 M.L.J. 5 ; Subramanim v. Anna- 
chelam, 28 M. 1 : Piramanayokam v. 
Krtshnaswami, 121 I.C. 492 ; Zdmindar of 
Badrachalam v. Ra}a Venkatadri, 46 M. 
190=16 UW. 369=1922 M.W.N. 532=43 
M.L.J. 486=1922 M. 457 (P.B.): Ayia- 
learyanandajl v. Stoaji, 49 M. 116=1926 
M. 84=49 M.L.J. 568. 

(r) 46 B. 37=1922 B. 144=23 Bom. I<.R. 
803. 

(«) 25 M. 351=12 M.L.J. 5. 

(t) Sajah of ttamnad v. Sundaro 


Pandiyasaml, 42 M. 581-46 I.A. 64=1918 
P.C. 156=17 A.L.J. 153=21 Bom. L.R. 885 
=23 C.W.N. S49--36 M.L.J. 164-10 L.W- 
322=1919 M.W.N. 511 ; To the same effect 
U the recent decision of the Privy Coun- 
cil in Balasubramanya v. Subbayya, 42 
C.W.N. 449=65 I A. 93 affirming ffava- 
neethakrithna v. Collector of Tinnevelly, 
69 M.L.J. 632. 

(u) Hunsbuitl v. Ishri Outt, 5 C. 572. 

(V) 10 I.A. 150=10 C. 324 (P.C.). 

(to) Rajah of Ramnad v. Sundara 
Pandivasami, 42 M. 581 P.C.=4a I.A. 64 
=10 L.W. 322=17 A.L.J. 153=21 Bom. LJt. 
885=23 C.W.N. 549=36 M.L.J. 164=1919 
M.W.N. 511=1918 P.C. 156 : Suraj Prasad 
V. Gulab. 1037 A. 107. 
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Council in Nahakishare v. Upendrakishore^^^ appearing to lay 
down the converse presumption, cannot be said to nullify the effect 
of the previous decisions of the same tribunal to the contrary, fw) 

The following extract contains a uaeful discussion of this 
question ; — 

Ayiswaryanandaji v. Sivaji, 49 M. 116 al 140 to J.*;!. 

“So far as this Presidency is concerned, the authorities are to the effect 
that there Ls no presumption that property acquireti by a Hindu widow out 
of funds which were at her absolute disposal would form part of her hus- 
band’s estate. I have dealt with thLs question in Kajah Parthasarathy Appa 
Rao V Rajah Venkatadri Appa Roo.t-> In Rajah of Ramnad v. Snntiara 
Pandiyabami Tevar/D their Lordships of the Privy Council observe: 

“Then’ Lordships think the answer to this is that a widow may so deal 
with the income of her husband’s eshite as to make it an accretion to the 
corpus It may be that the pre.sumption is the other way. A case has been 
cited to their Lordships which seems so to say. But at the outside it is 
a presumption and it is a question of fact to be determined, if there is any 
dispute, whether a widow has or has not so dealt with her property.” 

The case referred to seems to be Akkanm v. Venkayya,<>>) which was 
referred to in the course of the argument by Mr. De Gruyther. 


It 1.S argued by Mr. Krishnaswami Ayyai that the decision of the Privy 
Council in Nabakishoic Mandal v. U}H"-Hlrakishore Maid'd,'’’^ has settled 
the question which was loft in doubt in Raja!, nf Ramnud v. Saudara Pandi- 
yasami Tevar.<»'> There is an observation of their Lordships at page 256 
to the following effect: - 

"Now there can, their Lordship.s ihink, 1 k» no doubt that whatever 
stridhan she possessed was due to the accumulated savings from the income 
of the property which she received from her husband’s estate, and though 
it is true that v/hen that property had been received it would be possible 
lor her so to deal with it that it would remain her own, yet it must be 
traced and shown to have been so de.ilt with, and in this ca.se there is no 
sufficient evidence of this having been done.” 


It is argued that the eifect ol this observation is that the onus is on 
the other side to show that she did something which would indicate an 
intention of treating the accretions as her own and not as part of her 
husband’s estate. The previous dc.'cisioiis of the Privy Council are not 
referred to by theii- Lordships and I do not think this case can be said 
to overrule all the previous dechions of their Lordships on the subject. 


I am of opinion that the decision in Saodamini Dan v. The Administra- 
tor-General of Betigal,(fi> is clear authority for the view that where a 


(X) 15 L.W. 417 1922 PC. 39 - 20 A.L.J. 
22-42 M.L.J. 2.’i3 1922 M.W.N. 95=26 
C.W.N. 322 -3 Pat. L.T. 311-24 Bom. LR. 
346. 

(y) Ayiawaryonandait v. Sivaji, 49 M. 
116=1926 M. 84 . 49 M.L.J. 568; Banfeim 
Behary v. Prabodh, 1934 C. 284. 

(z) 46 M. 190 at p. 220=16 L.W. 369= 
1922 M.W.N 532 -43 M.L.J. 486=1922 M. 
457 (F.B.). 


(«) 42 M. 581 -46 I A. 64=1918 P.C. 156 
--17 A.LJ. 153=21 Bom. LH. 885=23 
C.W.N. 549 - 36 M.L.J. 164 -.10 L.W. 322= 
1919 M.W.N. 511 (P.C.). 

(b) 25 M. 351=12 M.L.J. 5. 

(c) 15 L.W. 417=1922 P.C. 39=20 A.L J. 
22=42 M.L.J. 253=1922 M.WJJ. 95=26 
C.W.N. 322=3 Pat. L.T. 311=24 Bom. L.R. 
346. 

(to) See foot-note (w) on page 519. 

(d) 20 C. 433=20 I. A. 12 (P.C.). 
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widow is not in possession of her husband’s estate, there can be no ques- 
tion of any purchase made by her being an accretion to her husband’s 
estate. Their Lordships of the Privy Council observe: “TIio appellant’s 
counsel contended that the savings of a Hindu widow must oe presumed 
to have been made for the benefit of her hu.sband’.«! estate. Without 
examining the precise result of the decisions, it i.s .•••. cit-nt ui say that in 
this case there is no room for any such presumption, for the corpus of the 
estate never came to the widow, but was taken hy Shamchaian Mullick 
under the will, and the income to which the widow .^m-ceeded was separated 
from it, and became and was dealt with as an entirely scpaiatc fund.” 

I think the result of the authorities may be summed up as follows: - 
A Hindu widow has an absolute right of di-pi.stil over thi* income of the 
property which she inherits from her hush.ond. She can either spend the 
same or accumulate it for her own benefit In cases where she purchases 
properties or invests her savings and iiidical**'; by her conduct an inten- 
tion that the properties purchased out of her savings should form part of 
her husband’s estate, such savings should follow Uie same ruler as govern 
the devolution' of her husband’s estate and should be treated as accretions 
to the estate. Where she does not do so. she has absolute powers of dis- 
posal over such property and can sell or give the same to anybody she 
pleases without any right of the reversioners to question her alienations. Where 
Ihe question is one of intention to be deduced or interred from her conduct, 
the presumption is she intends to keep the properly for her own absolute 
benefit and to have absolute powci's of disposal over it. Where, however, 
a widow is not in possession of her husband’s estate, there is no presump- 
tion that any of the properties which she gets are to be licated as accretions 
to her husband’s estate nor can an intention be inferred that she wants 
to treat them as part of her husband’s estate. On her death such proper- 
ties would follow the same course of succession as her stnciliM nam pro- 
perties.”— Per Komaraswami Sas'tri, J. 

520. Accretions. — ^The presumption in the case of properties 
acquired by Hindu widows and other qualified owners is that they 
are self-acquisitions, and the onus is on those who assert the con- 
trary. This presumption holds good even when the widow pur- 
chases property out of the savings from her limited estate. But 
a widow by her act may show that she intended the property newly 
acquired by her to become an accretion to her husband’s estate. 
The whole question, apart from presumption as above laid down, is 
one of intention gatherabic from the circumstances of the case and 
the acts and conduct of the widow in respect of the new pro- 
perty. Thus when a widow builds upon the land belonging to 
the husband’s estate, or instructs her husband’s bankers to con- 
solidate the principal and interest at the end of each year and treat 

(e) Ramayya v. Mahalakshmi. 14 L.W. 1936 P. 200- 14 P. 518 ; Sriram v. Jag- 
33=64 I.C. 481=1921 M.W.N. 434=1922 M. dnwba. 43 A. 374=1921 A. 11=19 A.L.J. 
357. 129 (F.B.); Nirmala v. Deva, 55 C. 269= 

(/) Akkanna v. Venkayya, 25 M. 351= 1927 C. 868 ; Duthin v. Baljiiath. 14 Pat. 

12 M.L.J. 5: Jamuna Pratad v. Rom 518=16 Fat. L.T. 713=1936 Pat. 200. 
Padantk, 1937 Pat. 619=18 Pat. L.T. 765 ; ( 0 ) Suroj Pratad v. Gulob, 1937 A. 197. 

Bhonwa v. Uanbati. 54 A. 1014 : Keihav (h) Venkata v. Surenani. 31 M. 321= 

v. Moruti, 46 B. 37 ; PartaU v. Baijnath, 18 M.L.J. 409. 
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the aggregate amount as a fresh deposit, or purchases fresh 
shares in property wherein her husband had already acquired some 
shares, or makes a single gift of both the original estate and the 
after acquisition^*'^ or in any other way treats them in the same 
manner, her conduct would point to an accretion to the original 
estate. If, on the other hand, the circumstances do not warrant the 
inference of an intention on the part of the widow to hold the after- 
acquired property as a part of her husband’s estate, the plea of 
accretion has no foundation. Thus, where a widow acquires 
with the aid of borrowed money, but without detriment to the hus- 
band’s estate, a property, by exercising a right of pre-emption vest- 
ed in her as her husband’s heir,<"* the property acquired is not an 
accretion to her husband’s estate, even though but for her being her 
husband’s widow, she could not have made the acquisition. 
Again, where a widow purchases land with her own savings and 
soon after deals with it as her own absolute property by mortgaging 
it or making a gift of it,^!** the after-acquisition of the widow, even 
though with the savings from the original estate, cannot be held to 
be its accretion. But if the estate gets enlarged either by action of 
the Government^*** or by the act of the widow not in her own inde- 
pendent right but as representing her husband’s estate, as for inst- 
ance, by purchasing the rights of others in the estate or by a 
compromise with the superior holder, <•* the widow takes the inte- 
rest representing the enlargement only as a qualified owner. 
The.se principles apply even in the case of properties acquired by 
other limited female holders Uke the daughter, the mother etc., 
and hence if a daughter succeedii^ to her father’s property pur- 
chases fresh property in her husband’s name out of the income of 
that property, as this is a clear intention to treat the newly acquired 


(i) Narayanan v. Suppiah, 43 M. 629— 
11 L.W. 418 -1920 M.W.N. 248=58 I.C. 
630 -38 ML.J. 437. 

(j) Xula ChaniWa v. Bania Sundari, 41 
C. 870=22 l.C. 701 ; See also Joffamath v 
Suraj. 1937 Pat. 483. 

(k) Isri Dutt V. Ilansbutti, 10 C. 324= 
10 I.A. 150 (P.C.). 

(l) Kula Chandra v. Bama Sundari, 41 
C. 870-22 l.C. 701 : Gonda Kooer v. Kooer 
Oodey, 14 Beng. L-R. 159=2 Sutfa. 975; 
Sheolochun v. Saheb, 14 I.A. 63=14 C. 
387 (P.C.). 

(tn) Wahid v. Tori. 35 A. 551=21 I.C. 
91=--11 A.L.J. 856 ; Parbatf v. Baiinath, 
1936 P. 200=14 P. 518. 

(n) Sri Ram Janklji v. Jayadamba. 43 
A. 374=1921 A. 11=19 A.LJ. 129 (F.B.): 
But see Bhardsa v. Manbosl. 54 A. 1014 
-.1932 A.L.J. 875-1932 A. 690. 

(o) Mahna Sinyh v. Thaman Singh, 11 
Lrtli 393-1930 T. 1010. 


(p) Keshav v. Maruti, 46 B. 37=1922 
B. 144=23 Bom. L.R. 803; Akkanna v. 
Venkayya, 25 M. 351=12 M.L.J. 5 ; Wahid 
V. Tori, 35 A. 551=21 l.C. 91=11 A.L.J. 
856. 

(•H Subbaroya v. Aiyatwami, 32 M. 86 
---1 l.C. 740 ; Koahi Praaad v. Inda Kun- 
var, 30 A. 490.5 A.L.J. 590; Narayan 
V. Chenyalamma, 10 M. 1 ; Vangala 
V. Vangala, 28 M. 13 ; but see Palani- 
yandi v. Velayudham, 52 M. 6. 

(r) Nabakiahore v. VpendraMahore, 1922 
P.C. 39=15 L.W. 417=20 A.L.J. 22=42 
253-1922 M.W.N. 95=26 C.W.N. 322 
=3 Pat. I..T. 311=24 Bom. L.K. 346. 

(a) Ram Shankar v. Lai Bahadur, 1 
Luck. 98=1926 O. 277. 

(0 See however PaUmlyandi v. Vela- 
yudam, 52 M. 6=28 L.W. 530=55 M.L.J. 
579=1928 M.W.N. 723=1929 M. 93. a case 
of on enfranchisement of a Kamam ser- 
vlcv mam in favour of a widow. 
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property as her own, the same cannot be held to be an accretion 
to the parent’s estate. Where a widow shows no inclination to 
realise the past profits awarded to her by a decree of Court, she 
must be taken to have intended to leave these mesne profits with 
her husband’s estate, so that the heir succeeding to that esfate after 
her, is entitled to execute the decree in respecl of the mesne profits 
as well as the other property deal with by the decree. See also 
S. 475. 


521. l^dow’s power of management.— Being the owner of the 
estate vested in her by inheritance, she is entitled to manage it as 
any prudent owner of property, and, like a manager of a family, 
must be allowed reasonable latitude in the exercise of her powers, 
provided she acts fairly to the expectant heirs, f") Her powers are 
similar to those of the manager of an infant's estate as defined in 
Hunoomanper sand's case. If her acts of management do not con- 
stitute a waste of the corpus or a danger to the reversion, she can- 
not be restrained therefrom. She is not a trustee for any body and 
is not bound to apply the income for the discharge of the husband’s 
debts, because the income is entirely hers.^’^' She fully represents 
the estate for the time being. This being so, she must in the nature 
of the circumstances from time to time enter into transaction? for the 
proper management of the estate. If .she incurred a debt for lawful 
purposes or entered into transactions giving rise to pecuniary liabili- 
ties in respect of which she could validly create a charge upon the 
estate, the debts are binding on the estate even in the hands of the 
reversioners whether they were ordinary debts or trade 
debts. She can keep a debt alive by making payment.s under 
S. 20 of the Limitation Act***^ or making an acknowledgment under 
S. 19 thereof (Indian Limitation Amendment Act, 1927, S. 3). A 
compromise entered into bona fide for the benefit of the estate and 
not for her own personal benefit is binding upon the reversion if 
prudent and reasonable under the circumstances of the case.^®' 
An alienation which is the result of a compromise, or the mode by 


(«) Surnj Prasad v. Gulab. 1937 A. 197. 
(o) Raghunath v. Lakshmibal, 59 Born. 
417=37 Bom. L.R. 150=1935 B. 298 ; see 
also Phool Kunwar v. Nikhi. 57 A. 714 - 
1935 A. 261. 

(up Venkajl v. Vfshnn. 18 B. 531 ; 
Pirn job Sugar Mills v. Lnkshman, 1937 
A.L.J. 501 -1937 A. 321. 

(X) 6 M.I.A. 393 ; Kameswar v. Run 
Bahadur, 6 C. 843=-8 I. A. 8 (P.C.). 

(y) Debl Dayal v. Bhan Pertap. 31 C. 
433‘=8 C.W.N. 408. 

(2) Blsheshar Bafchsh v. Jang Bahadur, 
122 I.C. 614=1930 Oudh 225 ; Ramcoomar 
V. tehamoyi, 6 C. 36 ; See contra Rama- 
saml V. SaUattammal, 4 U. 375; Bhag- 


leantrao v. Ramavath. .'i2 B. 543 -30 Bom. 
I..R. 881=1928 B. 310 ; DMraS Singh v. 
Manga Ram, 19 A. 300. 

(a) Pahalwan Singh v. Jiwan Das. 42 
A 109 - 59 I.C. 162=18 A.I,.J. 41 ; Sakrabal 
V. Maganlal. 26 B 206 =3 Bom. LR. 738 

(b) ChfooniTiU V. Govindasotrmi/, 112 
I.C. 491=1928 M. 972. 

(c) Mata Prasad v. Nageshar Sahat, 47 
A. 883 = 52 I.A. 398=24 A.L.J. 1-50 M.L.J. 
18=1926 M.WN. 83 =28 Bom. L.R. 1110= 
.30 C.W.N. 626 -1925 P.C 272 ; Ramsum- 
ron Prasad v. Shyam Kumart, 1 P. 741= 
49 I.A. 342=27 C.W.N. 269=3 P.UT. 749 
=21 A L.J. 18=16 L.W. 956=44 M.L.J. 751 
=25 Bom. li-R. 634=1922 P.C. 356. 
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which a compromise is carried into effect, will, if it be reasoiuble 
anti prudent, and for the interest of the estate, fall within 
the power of the holder of a Hindu woman s estate, either as 
being an alienation which is to be deemed to be induced by neces- 
sity, or as being in a parallel position to an alienation induced by 
necessity.***^ As regards moneys belonging to the estate, she may 
invest them in such securities as she may think proper and profita- 
ble, not necessarily in Government securities. She can grant leases 
in the exercise of her power of management, but not a permanent 
lease or one for an excessively long term unless it be for the benefit 
of the estate or warranted by legal necessity.^®' The mere fact that 
the rent reserved was a fair market rent, or the price obtained was 
a fair market price, cannot in itself be regarded as sufficient to 
validate a permanent lease. U) 

522. Widow’s power to represent the estate. — ^Being the owner 
of the property, she is entitled to reprc.sent it in all transactions 
necessary for the management, realisation or improvement of the 
estate. She can svie to recover possession from trespassers, de- 
fend suits against the estate, incur debts in its management and 
enter into valid compromises on its behalf. 


52.3. Decree against widow and res iudlcata. — Hindu widow 
represents the estate in suits brought or against her, and she and 
the reversioners are equ.s]ly bound by any final decree which a 
Court makes in such a suit, where the suit was fought out 
according to law and was not collusive or fraudulent. Even an 
ear parte decree against a Hindu widow will be binding on the rever- 
sioners if the decree has not been obtained unfairly or improper- 
ly ; and so also is a decree fairly and properly obtained against 
her on an admission of fact^t^ or on a horia fide compromise on 
behalf of the estate or on an award. It is true that the rule of 
res judicata enacted in S. 11 of the Civil Procedure Code of 1908 
is not strictly applicable in such a case, as the reversionary heir was 


(d) Ramsumran Prasad v. Shyam 
Kumari, 1 P. 741-49 I. A. .742-27 C.W.N. 
269= 3 P.L.T. 749=21 A.L.J. 18=16 I^W. 
956=44 M.L.J. 751=25 Bom. L.R. 634=1922 
P.C. 356. 

(e) Bijoy Copal v. Girindra Nath. 41 
C. 793 -1914 P.C. 128-12 A L. J. 711=16 
Bom. L.R. 425=18 C.W.N. 673=27 M.I..J 
123=1914 M.W.N. 430=1 L.W. !533 (P.C.). 

(/) Nahakishore v. Vpendrakishore, 15 

L. W. 417=1922 P.C. .79=20 A.L.J. 22=42 

M. L.J. 253=1922 M.W.N. 95-26 C.W.N. 
322=3 P.L.T. 311=24 Bom. L.R. 346. 

(0) Radhanml v. Brlvdarani. 63 C.LJ. 
263=1936 C. 392. 

(h) VaithUinpa v. Srinin0atA Anni, 48 


M. 883 =52 I.A. ,722 49 M.L.J. 769=1926 
M.W.N. 11-28 Bom. LR. 173-30 C.W.N. 
313- 1925 P.C. 249 ; Sorjii v. Man0al. 47 
A. 490 1925 A. 339=23 A.L.J. 251 ; Katama 
Natehier v. Rajah of Shivagunffa, 9 M.I.A 
539 ; Bhupendra v. Bhuaon. 41 C.W.N. 
392. 

(1) Debendranath v. Nagendranath, 60 
C. 1158=19.73 C. 900=37 C.W.N. 1001 ; Gur 
Nanak v. Jal Narain. 34 A. 385=14 I.C. 
814=9 A.L.J. 375: Sarju v. Mongol, 47 
A. 490. 

(j) Bhuneshwari v. Secretary of State, 
1937 Pat. 374. 

(e) See p. 523 footnote (c). 

(fc) Shib Deg v. Rom, 46 A. 637. 
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not a party to the suit and does not claim under a party to the suit, 
but the principle of res judicata has been applied rightly by the 
Courts in India so as to bind reversioners by decisions in litigation, 
fairly and honestly conducted, given for or against Hindu females 
who represented the estate of the last male owners/*' nnd a rever- 
sioner is not entitled to have a decree obtained against the widow as 
representing her husband’s estate declared void merely by show- 
ing that it was based on wrong principles. Such a decree can be 
corrected by a Court of appeal, but once the opportunity for the 
appeal is past and the decree has become final, it is as binding as a 
decree which is passed on the most clear and correct principles of 
law and the reversioner is not entitled to challenge it on the ground, 
for instance, that the contract of the hu.-hand on which the decree 
was given was not binding on the estate because it was void for a 
particular reason. Where a decree founded upon tlie law of 
limitation is obtained against the widow in her life-time, the rever- 
.sionary heir is barred and does not get the benefit of Art. 141 of the 
Limitation Act ; but where there has been no decree against the 
widow or other act in the law in the widow’s life-lime depriving the 
reversionary heir of the right to possession on the widoiv’s death, 
the heir is entitled, after the widow’s death, to rely upon Art. 141 
for the purposes of the determination of the question whether his 
title is Wred by lapse of time. “The case of 52 I. A. 322 f") illus- 
trates the application of the rule in the Shivagunga ccse.^®' where 
a decree founded upon adverse pos.session has be .‘U obtained against 
a Hindu widow in her life-time. The decision is not, in their Lord- 
ships' judgment, in conflict with that in Riinchordas Vandravandas 
v. Pnrimtibai/P^ in which no decree had been obtained against the 
widow, nor had there been any other act in the law in the life-time 
of the widow destroying the heir’s interest ”. But the rule of 
res judicata can be applied only if the widow did as a matter of 
fact represent the estate in the prior litigation. The question in 
each ca.se will be, whether the estate was properly represented in 
the prior proceedings. If. for instance, she had litigated in asser- 
tion of an absolute right, inconsistent with her representative cha- 

(l) Higal SInph v. Balwant Sinpfi, 40 
A. 593-45 I.A. 168:r2I Bom. L.R. 511-23 
C.W.N. 326-36 M.L.J. 597=:1919 M.W.N 
155.-1918 P.C. 87-=48 I.C. 55.3-9 L.W. 52 : 

STunrH Bibi v. Tirlofca, 58 I.A. 158- 53 A. 

103=1931 A.L.J. 453-33 Bom. L.R. 979-- 
35 C.W.N. 661=61 M.L.J. 196---34 L.W. 459 
-1931 P.C. 114 ; Dinanath v. Sabttj. 1934 
Pat. 606 ; ParbaU v. Bntjnafh, 14 Fat. 518 
-16 Pat. L.T. 713=1936 Pat. 200. 

(m) Uadtvalappa v. Subbappa, 1937 B. 

458=39 Bom. L.R. 895. 

(n) VaithiaUnaa v. Srtrunffatk Anni, 52 
I.A. 322=48 M. 882=49 M.L.J. 789=1928 


M.W.N. 11=28 Bom. LR 173=30 C.WN. 
313-.1925 P.C. 249. 

(o) 9 M.I.A. 539. 

(p) 26 I.A. 71=23 B. 725=3 C.WN. 821 
.1 Bom. L.R. 607. 

t(|) Mt. JagffO Bai v. Vtsava Lai, 56 I.A. 
267 -.51 A. 439=1929 PC. 166=30 L.W. 60 
r-1929 A.L.J. 716-33 C.W.N. 809=31 Bom. 
L.H. 891=57 M.L.J. 160=10 P.L.T. 527= 
1929 M.W.N. 762 : See also Ram Bhanue 
V. Rameshwar, 1938 Oudh 27. 

(r) Rajlakihmi v. Bhoianath. 48 L.W. 
423=1938 P.C. 254. 
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racter, die could not in any sense of the word, be said to have re- 
presented the estate, and a decision given therein upholding such 
contention of hers would not obviously bind the reversion. Thus 
if she was not sued as representing the estate and the decree and 
the sale proceedings were against the widow only personally, the 
sale does not pass to the auction-purchaser any thing more than the 
limited interest possessed by the female holder, even though the 
debt for which the decrco was obtained was binding on the estate. 
“It is possible that although no charge was created, the original 
debt having been for lawful purposes, the creditor might have 
recovered his debt from the estate left by Bharat, if he had chosen 
to do so. But in order to make the estate liable he ought to have 
framed his suit in a proper manner.”^^> Where in execution of a 
decree obtained against a Hindu widow, her right, title and interest 
in her husband’s estate is sold, the question whether the sale passes 
to the purchaser only the widow’s interest or the whole interest in 
the property depends upon the nature of the suit in which the exe- 
cution issues. If the suit is simply for a personal claim against the 
widow, then merely the widow’s qualified interest is sold, and the 
reversionary interest is not bound by it.<“> If, on the other hand, 
the suit is against the widow in i-espect of the estate, or for a 
cause which is not a mere personal cause of action against the 
widow, the whole estate passes. When a question arises as to 
what was sold under the decree, the Court is at liberty to look to 
the judgment in which the decree was passed. 

524. Widow’s power to incur unsecured debts for the estate. — 
On the question whether simple debts incurred by a widow for 
legal necessity are binding upon the estate after the widow’s death, 
the decisions are not uniform. If the debts were incurred by the 
widow for carrying on the business inherited by her from her bus- 


es) Viraswavii v. Naj/udamma, 91 I.C. v. Hnjkumori, 22 C.L.J. 400--.32 I.C. 580 : 

497_:22 L.W. 178=49 M.L.J. 4.^.rl92S Vosant v. Behart, T.n.R 19.38 N. 382- 
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V. Venkaum, 45 M. 504 =15 L.W. 395=1922 1 C. 133-2 I.A. 275 ; Jugal Kishore v. 
M. 131=1922 M.W.N. 207=42 M.L.J. 392 Jotendro Mohun, 10 C. 985- Ul I.A. 66; 

(F.B.) ; Kiihan Lai v. Muhammad (1938) Vosant v. Beharl, 1938 N. 225 ; Amrit 

A. 426. Narayan v. Gaya. 45 C. 590=45 I.A. 35: 

(t) LaHt Mohon v. SHmati Dayamoyi, Rtsal v. Bolwonf, 40 A. 593=45 I A. 168 ; 

25 L.W. 709=105 I.C. 469=1927 M.W.N. 95 Krishon v. Muhammad. 1938 A. 426 (P.B.) : 

=52 M.L.J. 426 .=29 Bom. L.R. 759-1927 Kumar v. Gobtnda, 1937 C. 280. 

P.C. 41 : Ghasit V. Panchanan, 15 P. 798 (») Jugul Kishore v. Jotendro Mohun. 

=1937 P. 58 ; Jugal Kishore v. Jotendro. 10 C. 985=11 I.A. 66 ; Nagendrabala v. 
10 C. 985=11 I.A. 66 ; Mt. Raj Kunuori v. Panchonon, 60 C. 1236=1934 C. 162 ; See 

Mt. Kunroar, 1 Oudh W.N. 710=82 I.C. 832; also Veerabadra v. Marudaga, 34 M. 188 

Romeshor Bux v. Patraj. 1938 Oudh 35= =1910 M.W.N. 799=21 M.L.J. 320 ; Porath- 

1937 Oudli W.N. 1181 ; Kameshvaar v. noth v. Rnmeshwor, 1938 A. 491 ; Maruda- 

Benl, 11 Pat. 430=1931 Pat. 422=12 Pat. nayakam v. Subramanian, 1935 M.WJ4. 

L.T. 701 ; Parbatt v. Baijnath, 14 Pat. 518 601=68 M.L.J. 643=41 L.W. 783=1035 M. 
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band, the debts are binding upon the reversioners to the extent of 
the business assets and there is no conflict on this question/’") But 
if the debts are not trade debts, the High Courts of Allahabad, 
Madras, and Patna, <*) take Ae view that the debt though for 
legal necessity, not having been secured by a charge on the pro- 
perty, must be taken to have been incurred solely with reference 
to the personal liability of the widow and the creditor who has 
accepted that liability cannot proceed against the estate after the 
widow’s death. But the Calcutta High Court, however, holds and 
holds, it is submitted, rightly, that such debts are binding upon the 
reversioner though not charged upon the estate during ihe vddow’s 
life-time and this view has now been taken by a Full Bench of 
the Bombay High Court, and is followed by the Nagpur High 
Court as well.^") It cannot be gainsaid that a widow fully repre- 
sents her husband’s estate and she must from the nature of the cir- 
cumstances from time to time for the proper management of the 
estate incur debts for lawful purposes or enter into transactions 
giving rise to pecimiary liabilities in respect of which she could 
validly create a charge upon her husband’s property. If this is con- 
ceded, there is no reason why a debt incurred for a lawful purpose 
and accredited necessity should cease to bo binding upon the estate 
after her death simply because the creditor had not chosen to take 
a mortgage or charge in respect of that debt during the widow’s life- 
time. “*) If as was held by the Privy Council in Lalit Mohan v. 
Srimati Dayamoyi,^*'* a creditor can enforce an unsecuied debt of 
a widow against the whole estate during the widow’s life-time, it 
is difficult to see how her death can affect his right against the pro- 
perty simply because he was liberal enough to alluw the widow 
sometime before taking steps to enforce the debt.^^) The proper 


(w) Pahalwan Singh v. Jiwan Dos, 42 

A. 109-59 I.C. 162-18 A.L.J. 41 ; Barada 
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view, therefore, is where the widow incurs a necessary liability in 
her character as representing the husband’s estate, the intention of 
binding the estate as opposed to binding herself alone is to be im- 
plied, because the reversioner’s obligation depends upon the purpose 
of the debt rather than upon the intentions of the parties contract- 
ing it, and in the absence of definite evidence to prove an agree- 
ment confining the liability to widow’s personal capacity, it must 
be held that the estate in the reversioner’s hands is also bound by a 
simpip debt incurred by a widow for the necessity or benefit of the 
estate. 


525. Compromises and family arrangements by widow. — 
compromise not vitiated by fraud or collusion, but made bona fde 
for the benefit of the estate and not for the personal advantage of 
the limited owner, is binding on the heirs in reversion, and in this 
respect a compromise stands on the same footing as a decree on 
contest, whether the compromise is out of Court or one con- 
cluded in a suit.*'^ An alienation which is the result of such a 
compromise, or the mode by which the compromise is carried into 
effect, if the compromise be reasonable and prudent, and for the 
interest of the estate, is within the widow's competence, either as 
being an alienation which is to be deemed to be induced by neces- 
sity, or as being in a parallel position to such an alienation, In 
rejecting the argument that a widow has no authority to compro- 
mise in any case, their Lordships of the Privy Council in Ram- 
sumram Prasad v. Shy am Kumari^^^ observed as follows : “ A 
Hindu woman might be a party to a litigation concerning consider- 
able immovable property, might be Successful in the first Court 
and be threatened with an appeal, and have then a suggestion from 
the adversary that if she would part with a single item of property 
or a few bighas, he would let the judgment stand. She would 
have, if the argument were sound, to refuse the suggested compro- 
mise, and be prepared to fight the case upto the Privy Council : or 
it might be put in another way : her opponent could never suggest 
a compromise, because he would know that any compromise would 
be upset. It would be very undesirable in the interests of property 
owners that this extreme doctrine should be upheld, and their 
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Lordships, after consideration of the authorities that have been 
cited to them, are glad to find that they are not driven to any such 
extreme position.” 

A family arrangement stands on a similar footing as a compro- 
mise. It is an arrangement come to between rel.-. lions f>r members 
of a family, who have their own unadmitted rights to be pressed 
against one another, in order to avoid litigation and fur the benefit, 
peace, security or preservation of the properly in disipute,‘‘* and 
to such an arrangement great importance is attached by the 
Courts. In the absence of proof of mistake, inequaV'ty of posi- 
tion, undue influence, coercion or like ground, a family arrange- 
ment made in settlement of the disputed or doubtful claim is a 
valid and binding arrangement which die parties thereto cannot 
deny, ignore or resile from : and this principle is applicable where 
some of the members of the family are minors, or wiierc the settle- 
ment ha.-i been effected by a qualified owner whos.: act in this res- 
pect will bind the reversioners. But a family arrangement to be 
valid and operative must be one concluded with the object of settl- 
ing a bona fide dispute arising out of conflicting claims to property 
which was existing at the time or likely to ari.se in future. Dona 
fides is the essence of its validity. 'Hicrc must be either a dispute, 
or at least an apprehension of a dispute, a situation of conte.st which 
is avoided by a policy of giving and taking, or else all tran.sfers 
and surrenders will pass under a cloak of family arrangement. 
But it is not e.ssontial to the validity of a fam’ly settlenicnt that 
there must be disputes exi.sting at the time the settlement is arriv- 
ed at. The members of the family may anticipate disputes likely 
to arise thereafter, and in order to prevent them and with a view 
to maintain amity and peace in the family, they may arrive at a 
.settlement among themselves which can be held to be valid. 
But there must be always some consideration for a family settle- 
ment to be valid, in the sense of a doubtful right to he compromised, 
a dispute to be set at right or a threat to the honour of the family 
which is to be averted. The mere existence of a dispute, how- 
ever, does not raise a presumption that it is a bona fide dispute, but 
if a person putting forward a claim to the estate believed in good 
faith that he had some right in the property, whether that claim 
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was valid in law or and the dispute between him and the 

widow was compromised with the aid of mediators, that compromise 
is binding on the reversioners. So also where the transaction is 
the result of a bona fide compromise of genuine dispute between 
the widow on the one hand and the reversioner on the other, the 
arrangement cannot be subsequently impeached by the actual 
reversioners unless it was a device to divide the estate between 
them<*) and in considering the validity of it, the mode by which it is 
carried into efToct is immaterial. <'*> If the arrangement is a bona 
fide settlement of disputes in respect of the estate the fact that the 
reversioners were'®' or wore not'®’' parties thereto is immaterial 
and the actual reversioners would be bound by it.'*' But if there 
is no such bona fide dispute at all, and both the party putting for- 
ward a claim and the widow know that there is no foundation for 
the claim advanced, an apparent compromise entered into between 
them cannot be binding upon the reversioners. The test to find 
out whether a transaction impeached by the reversioners is an 
alienation by the widow and not a bona fide compromise of a 
di.sputed claim is to see whether the alienee derives his title from 
the widow or not. If ho does, the transaction is an alienation and 
is not binding on the reversioners except under circumstances 
under which an alienation by her will bind them.'*' If, however, 
the transaction has been elTected on the footing that there was 
already an antecedent title of some kind in the parties which was 
only to be acknowledged and defined by the transaction in ques- 
tion, the transaction is to be upheld as a compromise and not re- 
jected as an alienation by the widow'**' or as a relinquishment of 
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spes successionis by the reversioners who are parties to the 
transaction. 

The power of a Hindu widow to compromise a litigation is 
discussed by the Privy Council in the following case . — 

Rain.suniran Prasad v. Shyam Kiimari, 16 KW. 936 i Pat. 711 (P.C.). 

“The question raised on this appeal is whether the reversionary heirs 
of one Brij Mohan Lai can recover possession of certain properly which 
is said to have been alienated by his widow as one cl' the terms ut a com- 
promise of litigation originally brought by Brij Mohan Lai and continued 
by his widow after his death. He had begun the suit on the 18th July, 1893, and 
died on the 22nd December. The suit \v.'is bi ought to enforce iwo mortgage 
bonds. There was a claim by a prior mortgagee which eventually came 
up before this Board, and resulted in a decree which was generally favom- ■ 
able to the widow, but required her to pay into Court a considerable sum 
to the credit of this first mortgagee. She paid this, and then proceeded to 
execute the decree for recovery of what was due to lior on the mortgage 
bonds, which was ascertained by the decree to be the sum of Rs. 141.959, 
Six of the properties were then put up for .metion on the 20th June, 1912, 
the widow having leave to bid, and she bought them for the sum 
of Rs. 65,075. Thereupon the judgment-debtors filed a petition in objec- 
tion to the sale and the widow came to the compromise which is now 
impeached. 

By this compromise she agreed that the sale of the six properties should 
be set aside, and that the judgment-debtors should bo allowed to sell them 
again to certain proposed purchasers for a sum total of R<'. 66,000 to be 
paid over to her. It was further provided that the two trther properties 
should bo hers to sell and make what she could of them, it being estimated 
that she would probably obtain Rs. 5,000. The rest of the debt, Rs. 70,259 
was remitted. 

The reversioners, hearing of this Iramsaction, applied for leave to in- 
tervene in the suit and oppose, but were refusi.-d. all th«»ir rights being 
re.served. Thereupon the present suit was instituted by them, praying that 
the order entering satisfaction of the judgment debts .should be vacated, for 
a declaration of their .rights and for an injunction and further or other 
relief. They said that the sale was fraudulent, collusive and illegal. 

The widow, the judgment debtors and the purchasers from the judgment- 
debtors all appeared and defended. One of the points set up on behalf of 
the defendants was that the widow’s husband’s family was governed by the 
Mithila School of Hindu Law, which gives larger powers to a Hindu woman 
when an estate is vested in her than she gets under the Mitakshara. This 
was negatived by both Courts— and need not now be considered. 

On the other hand, both Courts have found that there was no fraud 
or collusion, and have taken the view that the compromise should stand, 
and have dismissed the suit. The principal ground on which the supposed 
fraud rested was that the properties released being worth considerably 
more than Rs. 66,000, the purchasers from the judgment-debtors had obtain- 
ed very advantageous bargains, and that one of those purchasers was the 
widow’s brother. Both Courts, however, having negatived fraud, it would 
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require an exceptionally strong case to induce this Board to take a contrary 
view, and indeed the appellants have not ventured to question this part 
of the decision. 

The points further to be decided are, first of all, whether the widow or 
any one holding what is known as a Hindu woman’s estate, especially per- 
haps if that estate consists of immovable property, can compromise in any 
circumstances, and secondly, whether this compromise is sufficiently reason- 
able for the Courts to allow it to stand. 

Their Lordships have been invited in an elaborate argument which has 
reviewed all the authorities to hold either that there is no such power of 
compromise at all or that a compromise which results in the surrender of 
land must be treated on the footing that such an alienation is on the same 
footing with other alienations of land which the holder of a Hindu woman’s 
estate can make, namely, that they are justifiable by necessity and necessity 
only. 

It should be observed in limine that the word necessity, when used in 
this connection, has a somewhat special, almost technical, meaning. A 
widow can alienate if there are no other means available for tlie obligatory 
ceremonies to secure the repose of the soul of her husband. A holder of a 
Hindu woman’s estate can in some circumstances alienate immovable property 
to pay the last owner’s debla or (if there is no other available source of 
supply) for her own or infant children’s maintenance. Necessity does not 
mean actual compulsion, but the kind of pressure which the law recognises 
as serious and .sufficient. 

Bearing this in mind their Lordships will prorced to consider whether an 
alienation, which is the result of a compromise oi the iricxic by which a com- 
promise is carried into effect, should, if the compromise be reasonable and 
prudent, and for the interest of the estate, fall within the power of the 
holder of a Hindu Woman’s estate, cither as being an alienation which is to 
be deemed to be induced by necessity, or as being in a parallel position to 
an alienation induced by necessity. It may be observed at once that the 
argument which would refuse authority to compromise in .’my case would 
have very extreme consequences. A Hindu woman might be a party to a 
litigation concerning considerable immovable property, might be successful 
in the first Court and be threatened with an appeal, and have then a sugges- 
tion from the adversary that if she would part with a single item of property 
or a few bighas he would let the judgment stand. She would have, if the 
argument were sound, to refuse the suggested compromise, and be prepared 
to fight the case upto the Privy Council, or it might be put in another way. 
Her opponent could never suggest a compromise, because he would 
know that any compromise would be upset. It would be very undesirable 
in the interests of property owners that this extreme doctrine should be up- 
held, and their Lordships, after a consideration of the authorities that have 
been cited to them, are glad to find that they are not driven to any such 
extreme position. , 

The case of Katama Natchier v. The Rajah of ShivagungaM decided in/ 
1864, which has been brought to their Lordships’ notice, has no direct bearing 
upon the point now to be discussed, but it is perhaps useful as an introduc- 
tory statement. Their Lordships there held that a decree fairly and properly 
obtained against a widow binds the succeeding heirs because the whole 
estate is for the time vested in her, absolutely for some purposes, though 
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in some respect for a qualified interest, and because until her death it could 
not be ascertained who would be entitled to succeed (p. 604) . 

In Tarinee Churn Gangoolu v. Watson <4 Co.('l) decided in j.859 the 
High Court at Calcutta had to deal willi the case of a widow who was under 
age, and had a minor son, and the judges hold that it she was properly repre- 
sented in the suit they must treat the matter as standing precisely as if 
she had been of age, and had acted on her own behcni, that it was erroneous 
to look upon the transaction simply as an alienation by her, aivl that she 
had full power to compromise a suit or even to have entered into n compro- 
mise before the suit was brotight. 

In Khuiini Lai v. Gobind Kriishiui Narain<e) decided in 1911, an agree- 
ment of compromise was made between the daughters of ll'.e prc-dcccascd 
son of a convert from Hinduism to Mahommedanism, and his heir-at-law, 
by which the property was divided into certain shares between the daughters 
and the alleged hcir-at-law. After the death of the daughters, the heirs in 
reversion claimed the estate against the derivative purchasers from the heir- 
at-law, putting their case in this way, that the heir-at-law's title came under 
an alienation made by the daughters without justifying necessity, and that 
therefore neither he nor his derivative purchasers could hold the property. 
This Board held that the compromise on its true construction did not mean 
an alienation, and that it was not right to say that the heir-at-law or the 
derivative purchasers derived a title from the daughters. It is obvious that to 
put it as the rc.spondcnls in that case did, that purchasers derived title from 
the daughters, was begging the question. The property belonged to one or 
other, or po.ssibly both, of the parties to the dispute and the compromise 
proceeded upon the footing that it was uncertain in which of them the title 
was. As their Lord.ships put it, it was based on the asssumption that there 
was an antecedent title of some kind in the parties, and the agreement 
acknowledged and defined what that title was. 

It. was contended in the present appeal that this Board had laid down in 
the case of Imrit Konwvr v. jRooij Naraia Singli(f) decided in 1880, "that it is 
clear that daughters could not be bound by a compromise made b.v the widow 
under any circumstances ”, but it must be remembered what that case really 
was. In a di.sputc between a person claiming to bo an adopted .son of the 
previous owner and the widow and her daughters who would have titles after 
her, the widow gave up her daughters’ rights in consideration of her own 
remaining practically unimpaired. Such a compromise obviously could not 
stand ; indeed it is not a compromise at all. If the language in the sentence 
quoted is rather wide, no one referring to the ca.se in full could be mi.sled by it. 

Their Lordships are of opinion that the ti'ue doctrine is laid down in 
Mohendra Nath Biswaa v. Sfiainsuniiessa Khatunfi/) decided in 1914. A com- 
promise made bona fide for the benefit of the estate and not for the personal 
advantage of the limited owner will hind the reversioner quite as much as >i 
decree on contest. 

This being .so, their Lord.ships proceed to enquire whether this compro- 
mise is one that can be supported on these principles. At the outset it is a 
startling one. Assuming, ns upon the whole appears to be the case, that the 
two re.sorvcd properties were worth the Rs. 5,000 for which they were to stand. 
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the widow took for the estate Rs. 66,000, plus Rs. 5,000 or Rs. 71,000 in all, and 
gave up all but as much, Rs. 70,959. Moreover, her petition to the Court 
presented in pursuance of the compromise in order to effect the necessary 
entries on the Court register, states, and the widow herself has stated in 
evidence, that one of her motives was the fact that the judgment-debtors were 
related to her and belonged to a respectable family, which she did not wish 
absolutely to impoverish, and that she gave up her rights after an entreaty 
by one of the judgment-debtors, who said that he had no property left. On 
the other hand, it does not appear that the judgment-debtor or debtors had 
any available property ; one was said to have nothing but the house he lived 
in, which was itself encumbered. 

Then comes the question, what was the value of the property released ? 
It would have been easy fur cither party to have produced evidence nearly 
conclusive upon this point, but they have failed to do so, and Courts have 
been left to a scries of inferences. The sub-sales were for Rs. 69,000, and if 
we are to take it that there was no fraud, it is reasonable to suppose that this 
would be the full value, not perhaps as between willing purchasers and willing 
sellers if an undisputed title were conveyed, but very likely as much as the 
widow would have realized if she had re-sold ; and if this be the case, all that 
she has given up is Rs. 3,000. While, therefore, giving all weight as against 
the validity of the compromise to the point that the widow was partially 
actuated by motives which, however laudable in themselves, did not entitle 
her to give up property in which she had only a partial interest, their Lord- 
sliips do not see that a concession of Rs. 3,000 out of Rs. 69,000 to buy off the 
opposition of the judgment-debtors which had crystallized into a petition of 
objection was otherwise than reasonable. 

Litigation in respect of this vei'y subject-matter had already once taken 
the widow to the Privy Council, and though the objections of the judgment- 
debtors were of the stock kind and not likely to prevail, still with judgment- 
debtors who had little or nothing to lose it was likely that their objections 
would have been carried as far as the High Court. 

Their Lordships do not find it necessary t6 consider whether the judgment 
of the High Court, in so far as it places the burden of proof upon the present 
appellants, is absolutely and without qualification sound ; but upon the facts 
found by both Courts in India they agree in the conclusion to which those 
Courts came. 

One further observation should be made. It was suggested in argument 
for the appellants that there was a greater sanctity in immovable than in 
movable property forming the estate of a deceased Hindu. If this be the case, 
as to which their Lordsliips do not find it necessary to pronounce, it would 
be carrying technicality to an excess to consider this property as immovable 
property. In the hands of the deceased and in the hands of the widow till 
the sale it was money secured by a mortgage on immovable property. For 
a very brief period it might be said that the widow had converted the property 
by her purchase at the sale ; but even this can hardly be said. The sale had 
not been confirmed and the compromise was upon the very point whether it 
should be confirmed, that is whether the property should be converted. In 
these circumstances there is no substance in the suggestion that the com- 
promise is more difficult to uphold because it resulted in an alienation of 
immovable rather than of moveable property. 

Their Lordships will therefore humbly advise His Majesty that this appeal 
be dismissed with one set of costs.” 
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526. Widow and adverse possession.— Where a decree found- 
ed upon adverse possession is obtained against the widow as re- 
presenting her husband’s estate the reversionary heir is barred and 
does not get the benefit of Art. 141 of the Limitation Act. But 
“ where there has been no decree against the widow or any other 
act in the law in the widow’s life-time depriving the reversionary 
heir of the right to possession on the widow’s death” the heir is 
entitled to rely upon Art. 141 and bring a suit for possession of 
immovable property within 12 years from the date of the death of 
the widow and within 6 years from tliat date in the case of movable 
property under Art. 120 of the Limitation Act. “ fho case of 
Vaithilinga Mudaliar v. Sriravjgatk illusti'atcs the applica- 

tion of the rule in the Shivagunga case where a decree founded 
upon adverse possession has been obtained against a Hindu widow 
in her life-time. The decision is not, in their Lordships' judgment, 
in conflict with that in Ranchordas Vandravandas v. Parvatibai^^^ 
in which no decree had been obtained against the widow, nor had 
there been any other act in the law in the life-time of the widow 
destroying the heir’s interest.” Hence if no decree after a fair 
trial of the suit had been passed against a widow during her life- 
time on the basis of adverse possession, a suit by the reversioner 
to recover the estate from third parties is not barred if brought 
within 12 years of the widow’s death. What exactly their Lord- 
ships mean “ by any other act in the law ” is not quite clear. It is 
surmised that the words refer to a bona fide compromise by the 
widow or any other act which would amount to an estoppel against 
the reversioner’s claim to recover the estate. The question as to 
when a decree against the widow based on adverse possession 
would operate as res judicata against the reversioners after the 
widow’s death was considered by their Lordships of the Privy 
Council in a recent case<*) where the facts were as follows : — 

A Hindu widow, as representing her husband’s estate, obtained 
a decree on title for recovery of possession thereof from certain 
persons. In an appeal against the decree preferred by such per- 


ch) 48 M. 883: 52 I.A. .322-49 M.n.J. 
769-1926 M.W.N. 11=28 Bom. L.R. 173= 
30 C.W.N. 313-1925 P.C. 249. 

(i) 23 B. 725-26 I.A. 71=1 Bom Ii.R. 
607=3 C.W.N. 621 (P.C.). 

(i) Mt. Jaggo Bai v. Utsava Lai, 51 A. 
439=56 I. A. 267-1929 A.L.J. 716=33 
C.W.N. 809=30 L.W. 60=31 Bom. L.R. 891 
=57 M.L.J. 160=10 P.L.T. 527=1929 
M.W.N. 762=1929 P.C. 166 ; Bal Manchha 
V. Tribhovan, 139 I.C. 28=34 Bom. L.B. 
385. 

(h) Ayyatwami v. Mdhaieva Iyer, 29 


LW. 590=1929 M. 421=56 M.L.J. 441= 
1929 M.W.N. 314 ; Banfcey Lai v. Raghu- 
nath Sahtti, 51 A. 188=1929 A. 561 (F.B.); 
Siva Promd v. Sreemati Bhadramorti, 48 
C.L.J. 368=1929 C. 93 : Modivalappa v. 
Subbappa, 1937 Bom. 458=39 Bom. L.R. 
895 ; See also Ramayya v. Subba Rao, 
1935 M. 664 on the question of adverse 
possession subsequent to surrender by, or 
remarriage of the widow. 

(1) Railakshmi v. Bholanath. 48 L.W. 
423=1938 P.C. 254. 
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sons, the widow entered into a compromise with them and a 
consent decree was passed and a partition of the properties effected 
between them and the widow on the footing of the compromise. 
Thereupon the nearest reversioner to the estate filed a suit and 
obtained a decree therein declaring that the compromise and the 
consent decree wore void and inoperative against the reversioner 
and that the widow wa.s “ in no way bound by the partition pro- 
ceedings that have taken place in execution of that decree.” On 
the faith of this decree, the widow' filed a suit for recovery of the 
prupertie.s allotted lo the ijcrsons in possession under the compro- 
mise, but this suit was dismissed on the ground that the widow 
had been out of possession of the properties for more than 12 years 
and hence could not I'etover possession. After the death of the 
widow the reversioner brought the present suit for recovery of 
po.s.scssion of the properties in the possession of those lo whom they 
were allotted under the widow’s compromise above-mentioned. 
The question was whether the decree against the widow in her 
second suit operated as res pulicaia against the reversioner and 
excluded his claim in the present suit. Their Lordships held that 
the decree against the defendants obtained by the widow in her 
first suit in the trial Court which had become final and binding 
on them by reason of the decree in the revei’sioner’s earlier suit 
for declaration declared the widow’s title to the whole estate as 
representing the entire interest in that estate and hence formed 
res judicata on the question with the defendants. The title to the 
estate having been finally decided against the defendants in that 
suit the widow had no right to submit it to fresh adjudication by 
the Courts as against them so far as thx? rights of the reversionary 
heirs were concerned or to affect their right by any such action. 
It was further hold that the widow in her second suit was only 
suing in her own interest and not as representing the reversionary 
heirs and hence the dcci.sion against her in that suit based on ad- 
verse possession against her could not be regarded as affecting the 
right of the reversionary heir to pos-sossion. For a decree against 
the female holder of the e.state to be binding on the reversioner, 
the decree must involve a decision of the question of the title of 
the widow as representing the entire estate and not the mere 
question of possession as in this case. 

A Hindu widow can also acquire property by adverse possess- 
sion. Whether the property so acquired becomes an accretion to 
her husband’s estate or remains her own absolute property de- 
pends upon the question whether she was in possession of it as her 
hu.sband’s heir or in her own independent right. In the former 


(ni) Oungar Singh v. Jlft. Maid Kimwar, 1933 A. 822. 
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case it becomes an accretion to the husband’s estate while in the 
latter case, the property becomes her own absolute property or 
Stridhana. Thus where a Hindu widow who has no right to a 
widow’s estate remains in possession of the property acquired by 
her father-in-law for more than 12 years in her own right and not 
under any maintenance arrangement, the prwperty becomes hers 
absolutely. Her adverse possession may also be of property of 
the joint family of which her deceased husband was an undivided 
member. Thus where a widow of a deceased member takes and 
remains in adverse possession of an item of joint family property 
in her own absolute right for the statutory period of 12 years, the 
property becomes her Stridhana descendible to her own heirs on 
her death. But where a widow entitled only to maintenance 
possesses adversely a portion of the family property in her right 
as a widow of her husband, she does not acquire the portion as 
Stridhana, but she attaches it as an accretion to the husband’s 
estate with the result that after her death, the property so acquired 
will go to her husband’s heirs as his property. Whore the ques- 
tion was whether a Hindu widow, who, on her husband’s death, 
took possession of his estate and held it adversely, acquired by 
reason of such adverse possession an absolute title or only the 
qualified interest of a limited owner, her statement that she took 
posse.ssion to the exclasion of her son who had the title thereto 
was held incompatible with the position that she took the property 
only as a widow. In another case where on the death of a mem- 
ber of an undivided family governed by the Mitakshara law, his 
widow took adverse possession of a portion of the undivided pro- 
perty, it was held that the rights of the other members of the family 
would be barred after 12 years from the date of the widow’s taking 
possession, f*' The possession by a widow of her first husband’s 
estate becomes adverse when she remarries, and she becomes its 


(HI Siiraj Balli Singh v. Tilakdhari, 
107 I.C. 151-7 P. 163^^1328 P 220; Laj- 
wanti V. Safa Chand. 5 Lah. 192-51 I.A. 
171-22 A.L.J. 304- 28 C.W.N. 960 ^1924 
MW.N. 442. 26 Bom. L.H. 1117-47 M.L.J. 
935 - 6 PL.T. 1- 1924 P.C. 121-20 L.W. 
10 ; Shankar v. Damodar, 1931 A. 450. 

(o) Varada Pillai v. Jeevarathnammal, 
43 M. 244 = 46 I.A. 285-18 A.L.J. 274--22 
Bom. L.R. 444.- 24 C.W.N. 346-38 M.L.J. 
313=10 L.W. 679=1919 M.W.N. 724=1919 
PC. 44 : Lachhan Kttntvar v. Manorath, 
22 C. 445=22 I.A. 25=5 M.L.J. 1 (P.C.); 
Rlfehdeo V. Sukhdeo. 49 A. 713 ; Suroj 
Balli Singh v. Tilakdhar, 7 P. 163=107 l.C. 
151 -- 1928 P. 220. 

ip) ATukh Ram v. Mt. Sundar. 1934 Lnh. 
270 ; Sham Koer v. Dah Koer, 29 I.A. 132 
=29 C. 664=6 C.W.N. 657=4 Bom. L.H. 


547. 

(q) Satgvr Prasad v. Raj Kishore Lai, 
42 A. 152=46 I.A 197 -18 A.L.J. 23S-=22 
Bom. L.R. 451=24 C.W.N. 394 ^38 M.LJ. 
259=11 L.W. 384-1920 M.W.N 3-1919 
P.C. GO ; Sham Koer v. Dah Koer, 29 C 
664=29 I.A. 132-6 C.W.N. 657=4 Bom. 
L.R. 547. 

(r) Lajwanti v. Safa Chand, 5 Lah. 192 
■=51 r.A. 171=22 A L.J. 304=28 C.W.N 960 
-1924 M.W.N. 442-26 Bom. L.R. 1117= 
47 M.L.J. 935=6 P.L.T. 1=1924 P.C. 121 = 
20 L.W. 10. 

IS) Lachhan Kunwar v. Manorath, 22 
C. 445=22 I.A. 25=5 M.L.J. 1 (P.C ). 

(t) Sham Koer v. Dah Koer, 29 C. 664 
=29 I.A. 132-6 C.W.N. 657=4 Bom. L.R. 
547 (P.C.) ; Adya Shankar v. Mt. Chandra- 
v>at. 1934 O. 265. 
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absolute owner by prescription if she remains in possession for the 
requisite period from the date of her remarriage.^’** See also S. 


477. 


527. Widow’s power over the corpus. — ^Though a widow can 
alienate her own life interest in the property irrespective of any 
question of necessity justifying the alienation, her powers of 
disposal over the corpus are limited. She can on no account dis- 
pose of her husband’s estate by will,^*®* and she can dispose of the 
property inter vivo.s only for legal necessity. The word “ neces- 
sity,” when used in connection with an alienation by a Hindu 
widow of her husband’s estate, “ has a somewhat special^ almost a 
technical meaning. A widow can alienate, if there are no other 
means available, for the obligatory ceremonies to secure the repose 
of the soul of her husband. A holder of a Hindu woman’s estate 
can in some circumstances alienate immovable property to pay the 
last owner’s debts or (it there is no other available source of sup- 
ply) for her own or infant children’s maintenance. Necessity does 
not mean actual compulsion, but the kind of pressure which the 
law recognises as serious and sufficient.” Except in places 
governed by the Mithila law**'* and in those parts of the Bombay 
Presidency governed by the Mayukha where the holder of a wo- 
man’s estate can dispose of the inherited movables in any way she 
likes except by will,**** the reasons for the restrictions which 
the Hindu Law imposes on the widow’s dominion over her inheri- 
tance from her husband, whether founded on her natural depen- 
dence on others, her duty to lead an ascetic life, or on the impolicy 
of allowing the wealth of one family to pass to another, are as 
applicable to movable property as they are to immovables. Thus 
in order to sustain an alienation by a Hindu widow of the corpus 
of her husband’s estate, it must be shown, in accordance with the 
often cited case of Htmooman Persaud, either that there was legal 


lu) Hassu V. Ibrahim, 193.3 L. 218 ; Mt 
Saltan v. Mt. Saban, 1933 L. 10-13 ; But 
see contr.'i in Parbati v. Bom Prasad. 7 
Luck 320-10 Oudh. W.N. 21 1933 Oudh. 

92. 

(r) Monirarn KoUla v. Krrj/ Kolltani, 
5 C. 766=i7 I.A. 146 : Durga v. Main, 35 
A 311 (F.B.) ; Bibi Sahodra v. Rat. 8 I.A. 
210-8 C. 224. 

(lo) Thakoor Veyhee v. Boi Balufc Bom, 
1 1 M.I.A. 139 ; Samt Chandra v. Charusila. 
55 C. 918- 1928 C. 794; IVaroaimho v. 
Vmkatadrl, 8 M. 290 ; Keerut Singh v. 
Koolohut Sitiffh, 2 M.I.A. 331. 

(J-) Ramsumran Prasad v. Shyam 
Kumari, 1 P. 741^=27 C.W.N. 269=3 Pi.T. 
749--21 A.L.J. 18=;44 M.LJ. 751=25 Bom. 
LR. 634 -1922 P.C. 356=16 L.W. 956. 

(y) Lohtr Rol V. Bhagwan, 1936 P. 80 


-17 P.L.T. 372 ; Jagamath v. Surajdeo, 
1937 Pat. 483 ; Sureshvar v. Maheshranl, 
48 C. 100=47 I.A. 233. 

(z) Bhagirthfbat v. Kohnujirov, 11 B. 
285; Chamanlal v. Boi Porooti, 150 I.C. 
854=58 B. 246=36 Bom. L.R. 152. 

(a) Chamanlal v. Doshi Canesh, 28 B. 
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(b) Bhugwandeen v. Myna Boee, 11 
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1.38 ; Pandhartnath v. Govind, 32 B. 59= 
9 Bom. L.R. 1305 ; Duryo Nath v. Chinta- 
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necessity for the alienation, or at least the alienee was led on rea- 
sonable grounds to believe that there was such a necessity. But 
the fact that her alienation of the corpus of her husband’s estate 
was in excess of her powers, does not make the alienation void, 
but only voidable in the sense of the reversioners being entitled 
either to afiSrm the transaction or treat it as • nullity when the 
reversion falls in.^**) 

The position and powers of a Hindu widow have been succinctly 
stated in a recent decision of the Madras High Court, Viraraju v. 
Venkataratnam, 48 L.W. 692 1939 M. 98, as follows : - - 

A Hindu widow in passession of her husband's estate is in no sense a 
trustee for the ultimate reversioner. She is the ovmer for the time being, fully 
capable of representing the estate in hei transactions with the outside world 
so long as she acts bona fide and in the inter<\sts of that estate but it is an 
ownership qualified by limitations which are of the very essence of her estate 
—limitations which the law imposes, not out of a tender regard for the right 
of the reversioner, for none such exists during her life, but for reasons which 
arc intimately bound up with the ideals of life and conduct considered proper 
and appropriate for a person in her p<»ition. A simple life of abstemious piety 
directed to the acquisition of merit for the departed soul of her hu.sband and 
a cessation from mere sense-enjoyments in the pursuit of pleasure for its sake, 
lie at the bottom of restrictions on her powers of disposal. It is to be remem- 
bered that according to the ancient law-givers, restriction was indeed the rule, 
absolute power an exception, whether the holder was a female or even a male. 
For purposes which are purely secular or temporal, her powcis are no wider 
than those which inhere in the man.iger of an infant’s estate. But in respect 
of those other purposes which the Hindu Law regards as i eligious or charitable, 
.she possesses, as might naturally be expected, a larger iliscrction, and a wider 
authority. [Texts collected in Rom Srimran Prasad v. Govind Dostd-l)]. 
For obligatory or necessary observances essential for the salvation of her 
husband’s soul, she could go the length of disposing of the entirety of the 
estate, where it is not considerable, and where the requirements of the parti- 
cular occasion demand it. For other but less peremptory purposes, though 
in themselves meritorious yet not indispensable, her authority- is necessarily 
circumscribed. She may, for such objects, only dispose of a small and no more 
than a reasonable portion of the estate, the quantum to be measured by the 
custom and sentiment prevalent in tlic community to which she belongs. It is 
impossible to define her powers in this behalf with any more precision. The 
circumstances of the family, the extent of its property, the demands upon it of 
other legitimate calls, and all those social customs and sentiments which make 
up what one may call the conscience of the community, must, it seems to us, 
be among the main factors to be considered. We think that it is this same 
principle, though expressed in different language, which we find laid down in 
Cossinaut Bysack v. Hurrosoondry Dossee,(^^) where Lord Gifford said that 
care might be taken to avoid impressions derived from the English Law, and 
to consider in what way a Hindu Court of justice would have decided the 
point. 


(c) Amamath v. Achan Kuar, 14 A. 420 B. 1-54 I.A. 396. 

19 I.A. 196. (d-1) 5 Fat. 646 at 677 to 679. 

(d) Bijoy Gopal v. Krishna, 34 C. 329 (d-2) (1919) 2 Morley’s Digest, 198. 

=34 lA. 87 : Bamgoitde v. Bhausaheb, 92 
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Marriages of girls bom in the family and the maintenance of female mem- 
bers stand on a higher footing. For, it is a legal obligation cast on the father, 
the karta or whoever happens to be in possession of the family estate, to defray, 
out of it, the expenses necessary for these purposes, which accordingly come 
imder the head of strict legal necessity. How exactly this obligation is to be 
carried out, whether by a mortgage, sale or other means, is not to be deter- 
mined by strict rules or legal formulae, but must be left to the reasonable 
discretion of the party bound. In the absence of mala fides or extravagance 
and so long as it is neither unfair in character nor unreasonable in extent, 
the Court will not scan too nicely the manner or the quantum of the alienation. 
A widow, like a manager of the family, must be allowed a reasonable latitude 
in the exercise of her powers provided she acts fairly to her expectant heirs 
and in a manner conformable with the legitimate wishes of her husband or 
the prescriptions of Hindu religious law. It may also be observed that, in 
respect of pious or charitable acts, what a husband might have done, the widow 
is competent to do after his death. For, according to an ancient text of 
Brihaspathi Iquotcd at page 582 of Khub Lai Singh v. Ajodhya Missert'l-^) I 
the husband and wife participate in the effects of good and evil actions and 
this mutual relation is not dissolved by death of cither partner [Khub Lai 
Singh v. Ajodhya Mistier idS) and Venfcaji Shridhar v. Vishnu Babaji 
BerHd-*).l Her position will be much stronger if the husband had himself 
instructed or directed her to incur the particular charge or specified the objects 
for which the alienation was to be made. Such directions, though short of the 
requirements of a valid bequest, are, we think, a suilicicnl justification for her 
acting upon them. 

528. Legal necessity. — A widow is entitled to alienate the 
corpus of her huband’s estate either for legal necessity or its 
benefit. The legal necessity may be either spiritual or secular. 

“ For religious and charitable purposes or those which arc supposed 
to conduce to the spiritual weliare oi her husband, she has a larger 
power of disposition than that which she possesses for purely 
worldly purposes. To support an alienation for the last, she must 
show necessity while in the case of an alienation for religious 
purposes no necessity in the sense of any pressure on the estate 
need be proved to justify the alienation since the expenditure in 
respect thereof is only optional. 

529. Alienation for spiritual purposes. — “The Hindu system 
recognises two sets of religious acts. One is in connection with the 
actual obsequies of the deceased, and the periodical performances 
of the obsequial rites prescribed in the Hindu religious law, which 
are considered as essential for the salvation of the soul of the 
deceased. The other relates to acts which, although not essential 
or obligatory, are still pious observances which conduce to the bliss 

of the deceased’s soul With reference to the first ela.«M of acts, 

the powers of the Hindu female who holds the property are wider 


43 Ca]. S74 
18 Botn. 534. 


(e) Collector of Mosul 
Venkata. 8 M.I.A. 529. 
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than in respect of the acts which are simply pious and if performed 
are meritorious so far as they conduce to the spiritual benefit of 
the deceased. In one case, if the income of the properly, or the 
property itself, i.s nut sufficient to cover the expenses .she is entitled 
to sell the whole of it. In the other case she can alienate only a 
small portion of the properly for the pious or charitable purposes 
she may have in view.”‘l* Confusion often arises from mixing up 
the indispensable or obligatory duty with a pious purpo>^«i. which 
although optional, is spiritually beneficial to the deceased. The 
former class of acts may be called spiritual necessity, while the 
latter class of acts come under the category of spiritual luxury. 

530. Acts of spiritual nece!»aty. — “ An indispensable act or 
duty is that which must be performed and cannot be neglected 
without sinning, as the first Shradh of the father or the husband, 
the marriage of his daughter or the like. An optional religiou.s 
act is such as the performance of it rests upon option and there is 
no sin on the non-pcrformance, but religious merit (puny a) on the 
performance thereof, as pilgrimage to Benares and the like.”'"' 
If the former cannot be performed without selling the whole pro- 
perty, the whole may be sold by her for that purpose, because such 
duties must be performed. In considering the validity of such 
an alienation, the question of any pressure upon the estate or bene- 
fit to it is irrelevant.'’'’ The funeral obsequies of the husiband or 
(ho father whosse estate the female holder has inherited and all cere- 
monies incidental or .subsequent to those obsequies such as the 
annual Shradhs come under the category of absolute necessities.^'* 
So also, payment of husband’s debts though barred.''* and though 
they wore incurred by the husband neither for the necessity nor 
benefit of his estate, provided they were neither repudiated by 
the husband,'” nor incurred for immoral purposes or while the 
husband was a minor,'*"' conics under the c1a.ss of acts justifying 
alienation of the whole corpus of the husband’s estate, the reason 
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being that the prescription of the religious law of the Hindus is 
that the satisfaction of I he husband’s debts is a duty essentially 
necessary to be fulfilled by the widow before she rejoins him in 
the state of existence to which he is considered to have been trans- 
lated. This duty extends even to the payment of the debts of 
her father-in-law which would be binding on her husband. But 
a widow succeeding to her son’s estate cannot alienate it for dis- 
charging the lime-barred debts of her husband, The principle 
seems to bo that a Hindu female holder can validly charge the estate 
with the payment of the time-barred debts of the last male-holder to 
whose estate she has succeeded and she has not the same power 
in respect of the debts of any other person though he be her hus- 
band. 11 B. 325,<‘»' whore an alienation by the daughter-in-law 
for payment of her father-in-law’s debts was held binding on the 
reversioners is reconcilable with this principle as in that case the 
daughter-in-law succeeded to the estate of the father-in-law. But 
if a debt has been incurred by a female limited owner, like the 
widow or the daughter, for a necessary purpose, just as the Shradh 
of the last male-holder to whose estate she has succeeded, then, 
even though the debt has become barred, she can validly alienate 
the properly for its discharge. But no widow is under an obli- 
gation to pay her husband’s debts from the estate’s income which 
is absolutely hers.l"' noi- is she enlitlcfl to sell the corpus of her 
htT.sband’s estate to realise the amounts spent by her in discharging 
her husband’s debts during his life-time. I*) 


531. Acts of spiritual luxury or benefit. — An alienation by a 
widow cannot be recognised as valid against the reversioner, when 
it is made in view to raise money for doing pious acts which are 
not in the nature of spiritual necessities, unless such alienation is 
reasonable in the circum.stances of the case and the property aliena- 
ted is but a small portion of the property inherited from her hus- 
band. It is absolutely impos.sible to define the extent and limit 
of the power of the widow to dispose of her husband’s property for 
religious purposes, because it must depend upon the circumstances 
of the disposition whenever such disposition .shall be made and 
must be consi.stent with the law regulating such disposition. If 


Oi) Awadh IVartiin v. Santim, 19.17 Pitt 
.12.5. 

fo) Ram Adhar v. Jhgnoo, 1938 A. 100. 
(p) Shea Ram v. Shea Ratan, 43 A 604 
.1921 A. 163. 

1(1) Bhau Babflji v. Gopala, 11 B. 325. 
(r) Darogl v. Baadeo. 16 P. 45-1937 
P. 40. 

(«) Ramasaml v. Mangaikariuu, 18 M. 
113 ; Debl Daval v. Bhnn Pratap, 31 C. 
433-8 C.WN. 408. 

(t) Bhawani v. Himmat, 33 A. 342—10 


I.C. 274 21 M.L-J. 641-15 C.W.N. 466-- 
8 A.L.J. 474-13 Bom. I.R. 384 -(1911) 
2 M.W.N. 445 fP.C.). 

(u) Rama v. Ranga, 8 M. 552 ; Ganpat 
V. TuMram, 36 B. 88-13 Bom. L.R. 880 
-12 I.C. 271 ; Kunj Biharl v. Laltu, 41 
A. 130--.16 AJ^J. 996=:4S I.C. 847. 

(«) Coasinanth Byaaek v. Hurroo- 
aoondrv. Motley Digest, Vol. H, 198 ; 
Khub Lai Singh v. AJodhya Miuer, 43 C. 
.574-31 I.C. 433 ; Virsrajtt v. Vmkatarat- 
eem, 1939 M. 98=48 L.W. 082. 
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the property sold or gifted bears a small proportion to the estate 
inherited, and the occasion of the disposition or expenditure is 
reasonable and proper according to the common notions of the 
Hindus, it is justifiable and cannot be impeached b> the rever- 
sioner. It is difficult to dogmatise on the question as to what 
fraction is reasonable since that question has to be considered in 
relation to various circumstances other than the mere ratio of the 
fraction gifted to the entire estate. Hindu law recognis^is the 
validity of a dedication or alienation of a small fraction of the pro- 
perty by a Hindu female for the continuous benefit of tiie soul of 
the deceased owner. Thus where a Hindu widow in possession 
of large properties dedicated l/75th part of the estate for the daily 
offering of food to the presiding deity at Puri (Jagannath),"'' or 
raised money upon a small portion of her husband’s property for 
the purpose of excavating a tank in connection with a temple 
founded by her husband, the dedication in the one case and the 
charge in the other were held binding upon the reversioner. Thi? 
construction of temples, the installation of deities and the creation 
of an endowment for a deity come within the category of such 
pious and meritorious acts, and hence whore a widow who has 
built a temple and installed therein a deity, made a gift of about 
1 /6th of the property belonging to her husband’s estate, for the 
performance of the puja to the deity so iustalled, the gift would 
be perfectly within the competence of the widow, being only a 
reasonable portion of her husband’s estate, an.l being one which 
would benefit not only her soul, but al.so that of the husband. The 
fact that the said gift was not made on some suitable occasion 
enjoined by the Sastras, such as the performance of the Shradh or 
the like, would not render it invalid.^®' In a recent Madras case,<'»> 
the question whether a sale by a widow of a parcel of her husband’s 
estate to discharge the debts contracted by ihe widow for the thread 
and marriage expenses of her daughter’s son was justifiable on 
the ground of spiritual benefit was answered in the affirmative 
even though the grandson was not so indigent as to be dependent 

(ID) Venkatasubba Rao v. Ananda, 39 (x) Sohan Lai v. M(. Bhagwatl. 1936 A. 

L. W. 690..:1934 M.W.N. 536=67 M.L.J. 201 205 1936 A.L J. 180. 

~57 M. 772=1934 M. 432 ; Tatayya v. Hami- (v) Sardar Singh v. Kvnj Bihari, 44 
kriahnamma. 34 M. 288-6 I.C. 240-20 503 49 I. A. 383 ^44 M.L.J. 766-27 CW.N. 

M. L.J. 798=1910 M.W.N. 222; Sardnr 653-25 Bom. L.R. 648-1922 PC. 261 -16 

Singh v. Xunj Bihari, 44 A. 503=49 lA.. L.W. 871. 

383 -44 M.L.J. 766=27 C.W.N. 653=25 (s) Khuh Lai Singh v. Ajodhya Hfiaacr, 

Bom. I..R. 648=1922 P.C. 261 --16 L.W. 43 C. 571 31 I.C. 433; Ram Surat v. 

871 ; Radhit Madhab v. Rajendra, 12 Pat. Hitanandan. 10 P.nt. 474=1931 Pat. 330. 

727=14 Pat. L.T. 258=1933 Pat. 250. hold- (a) Krishnaintirti v. Lingayya, 43 
Ing dedication of onc-thlrd of the estate M.L.W. 653-1936 M. 677=1936 M.W.N. 

to an Idol as Invalid ; Thafcur Praaad v. 534 ; Indraj Bu.v v. Shoo Ttaresh, 2 Luck. 

Wt. Dlpa, 10 Pat. 352=1931 Pat. 442 hold- 713=1927 Oudh 450=4 O.WN. 820. 

ing that an endowment of flve-slxth of (b) Venkatasubba Roo v. Ananda, 39 

the properties Inherited as Invalid; ^.W. 690=1934 M. 432=57 M. 772=67 

Vtmmjti V. Vehkataratnam. 1939 M. 98. M.L.J. 204=1934 M.W.N. 536. 



544 


HINDU LAW 


[CHAP. XIV. 


on the grandmother. Justice Jackson has the following observa- 
tions to make on the question in the coiurse of the judgment which 
he delivered on behalf of the Bench of which he was a member. 

Vcnkatssubba Rao v. Ananda, 39 L.W. 690^1934 M. 432. 

“ An ancient text of Brihaspathi runs ‘ A widow inheriting her husband’s 
estate should honour with food and presents ... a daughter’s son.’ As pointed 
out in Mallayya v. Bnpi Reddt,^c) it is the daughter’s son who offers the 
funeral oblation, and who therefore is particularly worthy of honour. 
Mr. Lakshmanna argues that this is mere sentiment, but it is just here that 
the line of cleavage appears. Who is to distinguish positively between sincere 
religious feeling and idle sentiment ? All that can safely be said is that where 
the point is doubtful and where there is not the slightest suspicion of ulterior 
motive or fraud, the benefit of the doubt should be given to religious feeling. 
It is not for a Court of law to disparage the pious acts of devout people. And 
this principle has been followed by the Judicial Committee. In Sardar Singh 
V. Kunj Bihari an alienation by a widow was being considered wherj 

Us avowed object was to offer fond to an idol ; and the following passage from 
Vvppuliiri Tatayya v. Ramakrishnamitia,*^^ at p. 291 was quoted with approval. 

“ We think we are warranted in holding that if the property .-'old or gifted 
bears a small proportion (which it is impossible to define more exactly) to the 
estate inherited, and the occasion of the (disposition or) expenditure is reason- 
able and proper according to the common notions of the Hindus, it is justifiable 
and cannot be impeached by the reversioner." 

And the Judicial Committee proceeds; 

“ In the prc.sent case the purpose fur which the alienation was made was 
undoubtedly not for the performance ... of any such duty as might be re- 
garded as obligatory under the Hindu Law. But at the same time (here can 
be no question that it was a pious act.” ^ 

And accordingly the alienation was allowed. 

The quantitative ratio approved in this judgment is nut at first sight easy 
to understand. If a small gift to an idol is conducive to the husband’s spii'itual 
bliss, would not a larger gift be still more conducive ? Probably human nature 
being what it is. Courts arc nut prepared to sanction transactions which offend 
ordinary cummonsense and good husbandry. If a widow devotes the whole of 
her estate to an idol, there may be suspicion of fraud or undue influence. In 
our present case there is no suggestion of undue extravagance, and it must bo 
remembered that the quantitative ratio works in both dh'cetions. Her pious 
duty for her husband’s satisfaction is to honour the daughter's son. and some 
meagre gift for his ceremonies which would only make him ridiculous in the 
eyes of the neighbours would not fulfil this obligation. It may be taken then 
that the quantum of this alienation is reasonable, and one need not embark on 
an argument as to whether feeding an idol is or is not more meritorious than 
honouring a daughter's son. Both involve an expenditure “ reasonable accord- 
ing to the common notions of Hindus” and that is sufficient justification for 
the impugned sale. 


<c) 62 M.LJ. 39 at p. 44--3S L.W. 134 49 I.A. 383-1922 P.C. 261. 

- 1931 M.W.N. 808-1932 Mad. 28. (e) 34 M. 288-6 I.C. 240=20 M.L.J. 198 

(d) 44 A. 503=16 L.W. 871=44 M.UJ. =1910 M.W.N. 222. 

766 27 C.W.N. 653=25 Bom. L.R. 648= 
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In the judgment imder appeal it is stated “ wc have here no purpose con- 
nected with the husband’s spiritual welfare a proposition which we should 
not think of questioning as an authoritative statement of Hindu doctrine, but 
we arc not so much concerned with what is the correct doctrine as with ‘ the 
common notions of the Hindus.’ The pious endeavour of this widow to pro- 
mote her husband’s spiritual bliss by honouring his daughter's son may for 
aught we know in its result fall short of her intention ; but so long as she 
acted with piety and in consonance with prevalent notions we do not think it 
incumbent upon us to interfere any more than the Judicial Committee inter- 
fered with the gift to the idol. No doubt there is much conflict in the author- 
ities as observed by our late Chief Justice in Srinivasaraghava Chariar v. Raja- 
gopalachariar,<f) and little will be gained by attempting to piece them together 
into a coherent pattern — for instance discussing whether if a daughter's 
daughter may be honoured at marriage, the same does or does not apply to 
a son and so on. We prefer to base our judgment simply upon Sardar Singh 
V. Kunj Bihari Lal/t/) with the satisfaction that substantial justice has been 
done ; and the result is nut, as is candidly admitted in the judgment under 
review, one which a Court of law would like to avoid.” 

Among the religious or charitable acts which are not obligatory 
upon the widow, but are only optional, for which she is entitled to 
alienate a reasonable portion of the husband’s estate come the 
following : 

1. Performance of the Shradh of her husband’s relations 
which he himself was under a duty to perform. 

2. Pilgrimage for performing her husband’s Shradh at Gaya,<*> 
and Pandharpur. ) 

3. Pilgrimage to Sethubandh,*'*’ but not to Benares. 

4. Feast given at Gaya but not a feast given after return there- 
from. 


Note. According to Hindu law only tho.se pilgi images which conduce to 
the spiritual welfare of the husband constitute a valid ground fur an alienation 
by a widow. A pilgrimage to Gaya for the performance of the husband’s 
Shradh constitutes such necessity, but not pilgrimages to places like 
Benares. Muttra. Brindavan.^®' Dwarka, Jagannath,(P) or Prayag.ia) 


(/) 54 M.L.J. 618_:27 L.W. 838^1927 M. 
438 -1927 M.W.N. 231. 

(0) 44 A. 503-16 L.W. 871-44 M.L.J. 
766-27 C.W.N. 653-25 Bom. L.H. 648- 
49 I.A. 383-1922 P.C. 261. 

(It) Junmejoy v. Rucsomoyee, 11 Beng. 
L.R. 418 ; Jfabinchandra v. Shona, 35 
C.W.N. 279=rl932 C. 25 (a case of a 
daughter alienating a portion of the 
father's property which she has inherited 
for defraying the expenses of her 
mother's shraddha); Mt. Sandrani v. 
Krishna, 57 A. 997=1935 A.LJ. 715=1935 
A. 698 : Tatayya v. Rannikrtshnamma, 
34 M. 288=6 I.C. 240=20 M.L.J. 798 = 
1910 M.W.N. 222; Sri Mohan v. BriJ^ 
behari, 36 C. 753. 

(1) Darbari Lai v. ObMnd, 48 A. 822= 


1924 A. 902 -22 A.L.J. 753 ; Lotioi Ral V. 
Bhagwan, 1936 P. 80. 

(J) Conpat V. Tulairam, 36 B. W—IZ 
I.C. 271^13 Bom. LR. 860. 

(fc) Tatayya v. Ramafertshnamma, 34 
M. 288=6 I.C. 240 -20 M.L.J. 798=1910 
M.W.N. 222. 

(l) Bari v. Bajrang, 13 C.W.N. 544=1 
I.C. 434. 

(m) Makhan Lai v. Gayan Singh, 33 A. 
255=9 I.C. 199=8 A.L.J. 13. 

(n) Ram Adhar v. Jagnoo, 1938 A. 100. 

(o) Ahmad Din v. Tulsa Sinoh. 113 I.C. 
292- 1928 L. 875. 

(p) Ramlal v. Sachpal, 102 I.C. 275=- 
1927 O. 231. 

(q) Tirbent v. Ram, 1937 Oudh W.N. 
433=1937 Oudh 361. 
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5. Gift at Gaya to the priest, (**> and the family purohit/*> a 
gift at the timp of Shradh on the occasion of Pushkaram,^^) or a 
gift for the erection of a tank/") or the erection of a temple. 

A widow is held not entitled to alienate her husband’s property 
for pious or religious purposes for her own spiritual welfare/*®) 
though she is entitled to alienate it for purposes conferring spiritu- 
al benefit both upon her and her husband.^*) It is extremely 
doubtful whether this distinction is tenable in the case of a widow’s 
alienation in view of the toxual prescription that she is the surviv- 
ing half of the husband. As observed by Dhavle J. in Thakur 
Prttsad V. Mt. Dipa Koer/«) - “ On the text of Brihaspathi it is 
difficult to see how it is possible for a Hindu widow to aim at any 
spiritual good for herself in which the soul of her deceased husband 
would not participate.” In any case an alienation trenching 
materially upon the husband’s estate cannot be upheld against the 
leversioners.^*) 


532. . Alienation for secular necessity. — ^A widow is entitled 
to alienate the corpus of the property also for secular purposes when 
they amount to what is termed legal necessity. Her power in this 
respect is analogous to that of a manager of an infant’s estate as 
defined in Hunoomanpersaud’s caseJ^^ This is a limited and quali- 
fi.ed power and can only be exercised rightly in case of need or for 
the benefit of the estate. The alienation may be by way of sale 
or mortgage. A widow like a manager of a family, must be allow- 
ed a reasonable latitude in the exercise of her powers, provided she 
acts fairly to the expectant heirs, (^) and if' she acts honestly, as also 
the purchaser, the fact that she sold a portion of the property 
instead of raising the fund on a mortgage, which would have been 
more beneficial, does not invalidate the transaction. (®) If a mort- 


(r) Baldeo v. Fateh, 46 A. 533-1924 A. 
933-22 A.L.J. 490. 

(a) Gobind v. Lakhrani, 43 A. 515 -1921 
A. 109-19 A.L.J. 499. 

(t) Tatayya v. Ramakrlthnamma, 34 M. 
288 -6 I.C. 240 - 20 M.L.J. 798-1910 M.W.N. 
222 . 

(u) Ram Surat v. Hltanandan, 10 P. 
474-1931 P. 330. 

(v) Tndraj v. Shea Nareah, 104 X.C. 676 
-2 Luck. 713-1927 O. 450. 

(to) Thakur Prasad v. Mt. Dipa Kuer, 
10 P. 352=1931 P. 442 ; Sham Dei v. Bir- 
bhadra Prasad. 43 A. 463=1021 A. 178= 
19 A.L.J. 312 : Aam Kaieal v. Ram Kishore, 
22 C. 506 ; Sura} Kumar v. ShH ShH, 1937 
P. 78. 

(x) tndrai Bux v. Sheo Naresh, 104 I.C. 
676=2 Luck. 713=1927 O. 450 ; Khub Lai 
Sinph V. Ajodhya JlSisser, 43 C. 574=31 
I.C. 433 ; Mallatwa v. Bapi. 62 M.LJ. 39 
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her son’s marriage). 
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Krishnamurti v. Lingayya, 43 L.W. 653= 
1936 M. 677 ; Sec also Khub Lai v. 
Ajodhya. 43 C. 574 and Vidibal v. Mandvi, 
1928 N. 217. 

(z) Sardar Singh v. KunJ Biharl, 44 A. 
503=49 I.A. 383=1922 P.C. 261=44 M.L.J. 
766=27 C.W.N. 653=25 Bom. L.B. 648=16 
L.W. 871. 

(a) Kameswar Pershad v. Bun Baha- 
dur, 8 I.A. 8=6 C. 843 ; Hanumanfha v. 
Subbayya, 41 C.W.N. 18=1936 P.C. 283= 
44 L.W. 414=1936 M.W.N. 1253. 

(b) Venfcaji v. Vishnu, 18 B. 534. 

(c) Phoolchund v. Raohoobuna, 9 Sutti. 
108 ; Nabakumar v. Bhabosundari, 3 Beng. 
L.R. 379. 
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gage would be less beneficial to her from the point of view of her 
income from the estate than a sale, she is at liberty to sell off 
a part of the estate instead of mortgaging it, thereby reducing her 
income for life/**) In any case the touchstone of her authority to 
alienate the corpus is legal necessity or benefit. The actual pres- 
sure on the estate, the danger to be averted or the benefit to be con- 
ferred upon it in the particular instance is the thing to be regarded. 
But it must be remembered that only a bona fide lender under this 
principle will be protected. If that danger arises from any miscon- 
duct to which the lender is or has been a party, he i-annot take ad- 
vantage of his own wrong to support a charge in his favour against 
the widow grounded on a necessity which his own wrong has help- 
ed to cause. Thus for an alienation (by way of mortgage or 
sale) by a widow for secular purposes to he upheld on the ground 
of necessity it must be shown either that there was actual necessity 
for the transaction, or that the alienee after leasonable enquiry as 
to the existence of the alleged necessity entered into the transac- 
tion honestly believing that the necessity existed. In a case where 
there was neither necessity nor reasonable enquiry and boTUi fide 
belief in its existence on the part of the alienee, the transaction is 
not binding upon the reversioner. *») The term necessity in this 
connection does not mean actual compulsion but the kind of pres- 
sure which the law recognises as serious and sufficient.***) The 
mere existence of debts, it has been held, is not pressure so as to 
validate an alienation for their discharge and that it must first be 
shown that they were alive**) and had not been already discharg- 
ed,**) and that the alienation had to be undertaken under the pres- 
sure of a present necessity for the discharge of the debts, i.e., that 
there was an immediate pressure on the alienor at the time of the 
alienation. *i) In a recent case of the Madras High Court, 
Mr. Justice Venkatasubba Rao has the following observations to 
make on the question of necessity. “ The sale is next impeached 
on the ground that it has not been shown that there were circum- 
stances of actual pressure. According to this contention, where 
money is raised for paying off a binding debt, an alienation can be 


(d) Bal Krishna v. Him Lai, 41 A. 338 
-17 A.L.J. 239-50 I.C. 74; Singam v. 
Oraupadi, 31 M. 153-18 M.L.J. 11. 

(e) Sham Sundar V. Achhan Kunwar, 
21 A. 71=25 I. A. 183--2 C.W.N. 729 (P.C.). 

(/) Ahmad Din v. Tulaa Singh, 113 I.C. 
292=1928 L. 875 following Hunooman 
persaud's case, 8 M.I.A. 393. 

( 0 ) Hnnoomanpersaud v. Mt. Babooee, 
6 M.I.A. 393 ; Kangasami Gaunden v. 
Wachtappa Gounden, 42 M. 523=46 I.A. 72 
=17 A.L.J. 536=21 Bom. UR. 640=23 


C.W.N. 777=36 M.L.J. 493=10 L.W. 105- 
1919 M.W.N. 262=1918 P.C. 196. 

(Ii) Ramsumran Pmsad v. Shyam 
KumaH, 1 P. 741=49 I. A. 342 -27 C.W.N. 
269=3 P.L.T. 749=21 A.L.J. 18=16 L.W. 
956=44 M.L.J. 751-25 Bom. L.R. 634=1922 
P.C. 356. 

(I) Makkhan Lai v. Mt. Sardar Kun- 
war, 137 I.C. 193=1932 A. 555. 

(J) Bandhu Ram v. Ram Kishun, 73 
I.C. 1010=1923 A. 535=21 A.L.J. 354. 
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justified only if actual pressure is shown in the sense of some pres- 
sure from without. For instance, it must be shown that legal pro- 
ceedings were threatened or a forced sale of the mortgaged pro- 
perty wa.s imminent. In our opinion this is not the correct test 
of justifying neces.sity, for, a i-e.straint of this kind, far from benefit- 
ing or preserving the estate, would lead to the very opposite result. 
Why .should a widow, for instance, be compelled to allow a mort- 
gage debt to grow and swallow up the property mortgaged, when 
the early paying off of that debt would be beneficial to the estate 
and tend to its preservation? If the alienation was made in the 
exercise of a reasonable discretion and could be justified as the act 
of a prudent manager, the objection that there was no compulsion 
from without and that the necessity was not imminent should not 
be allowed to prevail.” This reasoning is perfectly sound though 
it will apply more appropriately to the question of benefit to the 
estate. In the recent case of Hanumantha v. Suhbayya,^'^'^ it is 
held by the Privy Council, that a widow being under a duty to 
pay a decretal amount representing a debt due from her husband, a 
mortgage effected by her in order to satisfy that decree is an act 
advantageous to the estate and is hence binding on the reversioners. 
If the widow, not being able to pay off this mortgage, executes sub- 
sequently in lieu thereof, other mortgage.'^, the later mortgages 
must be regarded as the necessary consequences of the first mort- 
gage, and have the .same binding force as the first mortgage except 
as to terms which may be unreasonable. A widow is not bound to 
pay a debt binding on the husband’s estate out of its income which 
is barely sufficient for her maintenance, nor is she bound to dis- 
charge that debt by selling the properties (instead of mortgaging 
them) thus depriving herself of her maintenance out of the income 
of the estate. 

533. Purposes of legal necessity.— Tlie following are some 
example.s of legal necessity justifying an alienation by the widow 
of her husband’s estate. 

(1) Costs of legal proceedings in respect of the effective vest- 
ing of the estate in her, such as the cost of obtaining Probate, 
Letters of Administration or Succession Certificate. 

(2) Arrears of Government revenue <") and municipal rates 
and taxes (“) which the widow was unable to pay from the gross 


(fc) Gharuham v. Badiya Lai, 24 A. 547 , 
iMleahman v. Radhabal. 11 B. «». 

(l) Jagannadhan v. Vigftnetwartulu, 34 
L.W. 551=1931 M.W.N. 965=61 M.LJ. 507 
-1932 M. 177=134 I.C. 810-.=55 M. 216 

(m) Hanumantha v. Subbayya, 44 


M.L.W. 414=1936 P.C. 283=41 C.W.N. 18 
-38 B.L.R. 1229=1936 M.W.N. 1253. 

(n) Srimohan v. Brijbehary, 36 C. 753 
^ I.C. 152. 

(o) Rajlakshmi v. Corporation of 
Mttdrat, 35 C.W.N. 341=1931 C. 557. 
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income of the property/P^ It is the duty of the widow to pay the 
public charges out of the current income. 

(3) Reasonable costs of necessary litigation in preserving the 
estate or defending her title, Litigation expenses incurred by a 
widow for recovering certain documents for the protection of her 
husband’s estate and in defending herself against a criminal charge 
of forgery in respect of a document produced by her as belonging tt) 
her husband constitute legal necessity justifying her alienation of 
her husband’s estate, and the question whether th^^re was legal 
necessity for raising the loan cannot be made to depend upon the 
result of the trial. But in all such cases of litigation for protec- 
tion of the estate, ncce.ssity for the alien -it ion made for the expenses 
thereof, is not established if it is proved that the alienee knew at 
the time he advanced the money that the vridow had the requisite 
money in her hands out of the income of the husband’s estate.'** 

Note . — “A distinction .should be drawn between litigation undert.aken to 
protect the property and litigation the object of which is to obtain a possible 
benefit for the estate. The former relates to the .security of that which has 
already been acquired. As a general rule, the former class of liligaiion would 
no doubt amount to legal neces-sity ; and in regard to the lattci' class of litiga- 
tion it may be laid down, that il such litigation cnd.s in actual benefit to the 
estate, any alienation which may have been necessary for prosecuting the 
litigation would be valid and binding upon the revorsiorer upon the analogy 
of the maxim " he who enjoys the benefit ought to bear the burthen also.” 
It may be further laid down that in eases where the litigation undertaken by 
the widow is not undertaken for the benefit of the estate, any alienations made 
by her for the purpose of prosecuting the litigation are necessarily invalid and 
do not bind the property. It may even be a question of nicety to determine 
the exact nature of a litigation when it actually i>nds in failure. The widow 
may have been acting with a view to benefit the estate ; the creditor may have 
advanced money to her without any fraudulent intention. But the.se circum- 
stances do not in my judgment warrant the conclusion that the charge created 
by the widow should bind the properly against the rcvcrsioncTs.”— Per 
Mahmood J., in Indar Knar v. Lalta Priuad.W 

4. Expenses of maintenance of both herself'®* and other de- 


(p) Mutteeoolldh v. Radhabtnodi, S.D. 
of 1856 p. 596 ; Jagannath v. Gur Charan, 
4 Luck. 279- 1929 O. 422 ; Karim\iddin v. 
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807=11 Bom. L.R. 911=13 C.W.N. 1117- 
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(q) Veerabadra v. Marudaga, 34 M. 188 
=8 I.C. 1072=1910 M.W.N. 799=21 M.L.J. 
320. 

(r) Karimuddin v. Gobind, 31 A. 497- 
36 I.A. 138=3 I.C. 795=6 A.L.J. 807=11 
Bom. L.B. 911=13 C.W.N. 1117=19 M.LJ. 
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31 C. 433=8 C.W.N. 408; BUhethar v. 
Nanhu, 8 Oudh. W.N. 185=132 I.C. 791 ; 


Ram Adhar v. Jagnoo, 1983 A. 100. 

(s) Krishna v. Muthulakshmi. 39 L.W. 
701=1934 M. 169=66 M.L.J. 342. 

(() But see OfflcUU Receiver, Delhi v. 
Kishen Lai, 1936 L. 98 ; Ravanesioar v. 
Chondi, 38 C. 721-12 I.C. 931 : Ifarain v. 
Sarjung, 60 I.C. 486. 

(u) 4 A. 532. 

(o) Knfhalinga v. Shanmuga, 50 M.L.J. 
234=23 L.W. 373=1926 M. 464=1926 M.W.N. 
274 ; Santoeh Kumar v. GaneMh, 31 C.W.N. 
65—1927 C. 160 ; Sadttshlv v. Dhakubai, 
5 B. 450 ; Darbari Lai v. Gobind, 46 A. 
822=1924 A. 902=22 A.L.J. 753. 
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pendent members whom the deceased owner was bound to main- 
tain. 

Note . — A widow is not liable to meet the maintenance expenses of the 
dependent membcis out ol the current income of the estate. On the death of 
the person morally or legally bound to maintain them, his widow or daughter 
iiihcriling the estate is entitled to alienate it for these expenses.^*) 

5. Marriage expenses of the girls in the deceased’s family such 
as his sister, daughter, son’s daughter, grandson’s daughter^w) and 
customary presents on Ihc* maii-iage occasions. 

Note . — Where a d.nughter whose hmsband is too poor to incur the expenses 
of the marriage of their daughter, succeeds to her father’s estate, she is enti- 
tled to alienate a poition of the father’s property for meeting those expenses. 

A widow can make a gift of a I'casonablc part of landed property to her 
daughter nr son-in-law cm the occasion of her marriage or any ceremonies 
connected with it and even a promise to that effect may bo fulfilled after- 
wards. She can also make an alienation to a reasonable extent of her 
husband’s estate to provide a dowry for the daughter, and it is immaterial 
whether, the deed was executed before or after the marriage ceremony, (c) The 
marriage of a daughter’s daughter is not a legal necessity (d) but that of the 
daughter’s sun, even though his father had sulTicient property to meet the 
expenses him.sclf, would justify an alienation by the widow for its expenses 
if the alienation is not of an unreasonably large portion of the estate and is in 
conformity with the common notions of the community.!®) 

6. Ptesorvation of properly and necessaiy repairs thereto. !^) 


534. Preservation of property and necessary repairs thereto. — 
Note.— An alienation to meet the cost for erecting a house not necessary 
for the management of the estate, or one for developing the existing pro- 
perties (Sec 10 C. 823 and 33 A. 255 above) does not bind the reversioner. 
It is nt't open to a widow or other limited owner, such as a daughter, to sell 


(in) DnrbaTl Lai v. Goblnd, 4G A. 822 
-.1924 A. 902 22 ALJ. T.-iS ; Snilahala v. 
natkiinUia Nath. 91 I.C. 186-1926 C. 486; 
Virarajn v. Venkataratnam, 48 T.-W 692. 

(x) Delii Dayul v. Blian Pertap, 31 C. 
433 -8 C.W.N. 408 ; Baijnafh v. Manffla 
Prasait, 90 I.C. 732-1926 P. 1. 

(jy) Ibid — Bhagvati v. Ram Jatan, 15 
A. 297 1924 A. 23 -21 A L.J. 232 ; Brij 
yiohan Singh v. Mt Rachhpal, 1933 Oudh 
426 -10 Oudh W.N. 934. 

(z) Brij Mohan Singh v. Mt. Rachhpal, 
19.33 O. 426 -10 Oudli W.N. 934 ; Ram- 
tnmran v. Cobind. 5 Pat. 646 ; Udal v. 
Amblka, 1927 Oudh 110^2 Luck. 412; 
Churaman v. Copee, 37 C. 1 ; Ramasaml 
V. Vengldnsami, 22 M. 113=8 M.L.J. 170; 
Joieala v. Hari, 5 Lah. 70. 

(a) Kamala Prasad v. LaIJi Prasad. 9 
P. 721—1930 P. 600 ; Rajagopalachariar v. 
Sami Reddl, 50 M.L.X 221-1926 M. 517= 
1926 M.W.N. 266. 

(b) Ramsumran Prasad v. Goblnd Das, 


5 P. 646--rl926 P. .382 ; Ramasami v. Ven- 
oidvsanU, 22 M. 113^8 M.L.J. 170 ; 
aiirvman v. Copt, 37 C. 1-=13 C.W.N. 991 
-^1 IC. 94.'> 

(c) Udai V. Amblka Prasad, 2 Luck. 412 

-1927 o no. 

(d) Narainbali v. Ramdhari, 34 I.C. 277 

-1 PL.J. 81 ; But see contra In Jatram 

V. Bhagat, 1935 Lnh. 440. 

(e) Venkatasubba Rao v. Ananda, 39 
L.W. 690=1934 M. 432=1934 M.W.N. 536 
=67 M.L.J. 204=57 M. 772; See also 
MalUiyya v. Bapi, 62 M.L.J. 39. 

(f) Hurry Mohun v. Ganesh Chunder, 
10 C. 823 ; Makhan Lai v. Cayan Singh, 
33 A. 255=9 I.C. 199=8 A.L.J. 13 ; Fanl 
Lall V. ChunlM, 62 C.L.J. 390, a case of 
permanent lease to meet the expense of 
repairs; Ram Nayak v. Mt. Rtip Kali. 
1934 A. 557. 

(0) Bhogaraja v. Addepalll Seshayya, 
35 M. 560=12 I.C. 123. 
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the property because she cannot manage it or because it will be beneficial to 
her as well as the reversioners to sell and buy some other propcny.th) 

535. Alienation for the benefit of the estate. — ^It is impossi- 
ble to give a precise definition of the term “benefit to the estate” 
used in Hunoortianpersaudfs case. The preservation, however, of 
the estate from extinction, the defence agtunst hostile litigation 
affecting it, the protection of it or portions of it from injury or 
deterioration by inundation, those and such like things would obvi- 
ously be benefits. It is not necessary that the transaction justi- 
fiable on this ground should be one of a defensive nature. In 
order to sustain the alienation the transaction must be one which 
is for the benefit of the estate and such as a prudent owner would 
have carried out with Ihc knowledge available to him at that 
time.(fc) See. S. 294. 

536. Alienation and joint female holders. — Where two widows 
succeed as co-heiresses to their husband’s estate, one of them can- 
not alien the property without the con.sent of the other even though 
the alienation is for the necessity of the estate. They are entitled 
to obtain a partition of separate portions of the property and deal as 
each pleases with her own life interest, but she cannot alienate any 
part of the corpus of the estate by gift or will so as to prejudice the 
rights of the survivor or a futiu’c reversioner. If they act together, 
they can burden the reversion with any debts contracted owing to 
legal necessity, but one of them acting without the authority ex- 
press or implied^"*) of the other cannot prejudice the right of sur- 
vivorship by burdening or alienating any part of the estate. The 
mere fact of partition between the two, while it gives each a right 
to the fruits of the separate estate assigned to her, does not imply 
a ri^t to prejudice the claim of the survivor to enjoy the full fruits 
of the property during her life-time and a mortgage by a Hindu 
widow even for necessary purposes, when she has not even asked 
her co-widow to consent to the granting of the mortgage, is not 
binding upon the joint estate so as to ailect the interest of the sur- 
viving widow and the mere fact that there has been enmity 

(7i) Srinivasa v. Alamelu, 101 I.C. 571 M.I.A. 487 ; Gajapati Radhamani v. Mahn- 
=-1927 M. 715. rani Sri Pusapati, 19 I.A. 184=16 M. 1 : 

(i) Pataniappa v. Deivasikamony, 40 .M. Cauri Nath Kakaji v. Mt. Gaya Kwir, 5S 

709.--:44 I.A. 147=15 A.LJ. 485=19 Bom. I.A. 399-1928 PC. 251=28 L.W. 37S=53 

L.H. 567=21 C.W.N. 729=33 M.L.J. 1=6 M.L.J. 3.19=33 C.W.N. 39 -1928 M.WN. 

L.W. 222=1917 M.W.N. 507=1917 P.C. 33. 758=26 A.L.J. 1174=31 Bom. L.B. 1. 

(j) Jagat Narain v. Mathura Das. 50 A. (m) Babhnaji v. Ratanlal, 118 I.C. 1033 

969=1928 A. 454=26 A.L.J. 841. =1934 N. 106. 

(fe) Ibid. RaUaram v. Goverdhan Das, (n) Cojapati Radhamani v. Maharani 
1930 L. 679 ; See also Hanumantha v. Sri Pnsapati, 16 M. 1=19 I A. 184; Cauri 

Subbayya, 1936 P.C. 283=41 C.W.N. 18= Nath Kakaji v. Mt. Gaya Kaar, 111 I.C. 

44 L.W. 414 and Baijnath v. Binda, 17 485 (P.C.).- 28 L.W. 378-55 I.A. 399=1928 


Pat. 549 = 1939 Pat. 97 (case ot famUy P.C. 251- .M M.L.J. 339=33 C.W.N. 39= 

manager distinguishing between neces- 1928 M.W.N. 758=26 A.L.J. 1174=31 Bom. 

slty and beneftt) . LA. 1. ; Gaya Dei v. Tulsha Dei, 10 Xaick. 

(1) Bhugwandeen v. Myna Boee, 11 587=1935 Oudh 296. 
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between the co-widows is no justification for the failure to ask 
the consent of the co-widow. But in cases where the concur- 
rence of a co-widow has been asked for to a borrowing by the other 
for necessary purposes and unreasonably refused, a mortgage for 
such debt granted only by one widow might be held binding on 
what may be termed the corpus of the estate. This question of 
alienation and co-widow.s has been exhaustively considered with 
reference to the whole case-law thereon in a decision of the Madras 
High Court reported in AppaUimri v. Konnarnnia,*'*) referred to 
with approval by the Privy Council in Gauri Nath Kakaji’s case,^’’! 
and the following propositions were laid down by Ramesam and 
Venkatasubba Rao, JJ., as established by the decisions. 

"(1) The estate of co-widows or other co-heiresses in Hindu 
Law is a joint estate, but it is unlike other joint estates. It is 
indivisible.^*^ Strictly it can never be divided, so as to create 
separate cstales such that each sharer is the owner of her share and 
al her death, the reversioner’s estate falls in. Such a division is 
impossible in law. 

(2) Such partition as is permissible is merely for the conveni- 
ence of their enjoyment by the .sharers ; and may be of two kinds, 

(i) so as to last during the life-time oi both the widows ; 

(ii) so as to bind them until the death of all of them. In the 
latter case, if one of the widows dies before the other, without alie- 
nating the property, it passes to the heirs of her private property 
and not to the other cu- widow, or their reversioners, the dictmn to 
the contrary in Rindamvia v. Venkatarammapa^^^ not being good 
law.^") 


(3) By the very nature of the arrangement, there can be no 
survivorship, if the partition is of the second kind. But if it is of 
the first kind, it cannot affect the right of survivorship of the other. 

(4) One of the co-widows can alienate her share, which may be 
defined or undefinpd, according as there is a partition or not. If 
the alienor dies before the co-widow, the alienation ceases to be 


( 0 ) Gajapati Radhamani v. Mahanni 
SH Pusavati, 19 LA. 184-16 M. 1. 

(p) Gauri Nath Kakaji v. Mt. Gaya 

Kuor, 111 I.C. 485-55 I.A. 399-1928 P.C. 
251-1928 M.W.N. 758 -55 M.LJ. 339-28 
A.L.J. 1174-33 C.W.N. 39^31 Bom. L.R. 
1-28 L.W. 378 (P.C.): Appalasuri v. 

Kannamma, 22 L.W. 287=49 M.L.J. 479 
- 1925 M.W.N. 622=1926 M. 6. 

(q) 22 L.W. 287=49 M.L.J. 479-1925 
M.W.N. 622=1926 M. 6 ; See also Parbati 
V Baijnath, 1936 P. 200=14 P. 518. 

(r) 111 I.C. 485- 55 I.A. 399=1928 P.C. 
251=1928 M.W.N. 758=55 M.L.J. 339=26 
A.L.J. 1174 =33 C.W.N. 39=31 Bom. LJt. 


1=28 L-W. 378 (P.C.). 

(«) See Kalhaperumal v. Venfcabai, 2 
M. 194. 

(t) 3 M.H.C.II. 268 ; See also Vchmatan 
V. Hejendro, 1938 C. 689=67 C.L.J. 115 
(case of one widow transferring her In- 
terest to her co-widow). 

(u) Amman! Ammal v. Periasami Uda- 

yan, 45 1 = 1924 M. 75=1923 M.W.N. 

652 ; and Chengappa v. Buradagunta, 43 
M. 855=12 L.W. 656=1921 M. 246=39 
M.L-J. 567=1921 M.WJf. 29: Parbati V. 
Baijnath, 14 Pat. 518=1936 P. 200 ; 
Ktttamma v. Sheahamma, 43 Mys. H.C.B. 
43. 
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operative, if there is no partition, or if the partition is of the first 
kind, the property goes to the co-widow by survivorship. But if 
the partition is of the second kind, the property continues to be 
enjoyed by the alienee until the other co-widow dies.*’®' The 
obiter dictum to the contrary in Dtirga Dat v has not been 

followed here. 

(5) Except for the limited purposes n.ontioned above, i.e., 
during the life-time of the alienor in a partition of llie first kind, or 
during the life-time of all tlic co-widows in a partition of the second 
kind, there can be no alienation by a widow of Ium- interest, 
and whether there is ncce-sity or n»it, an alienation by one co- 
widow cannot bind the reversioner. 

(6) If an alienation for iteces-sUy is to hind the reversioners, 
all the co-widows must join in it.” 


To the above propo.silions may be added tiie one laid down by 
the Privy Council in Kakajt'n caye that in cases where the concur- 
rence of the CO- widow has been asked for to an alienation for neces- 
sary purposes and has boon improperly refused, the alienation will 
be binding not only upon the other widow but also the reversioners. 
A compulsory sale in execution in j’o,specl of a personal decree 
against one of the co-widow.s is, howev''r. valid during her life.<®l 


Tht following is the icUwant portion of the Privy Council 
judgment in Kakaji’s case : - 


Gauri Nath Kakaji v. Mt. Oayn H« ar, 2fi 1..W. 37K at 380-383. 


■* The general law is so well seltlucl that it scarcely requii’es rc-stalcment. 
If a Hindu dies leaving two widows, they succeed as joint tenants with a rignt 
of survivorship. They are entitled to obtain a partition t>l' separate portions 
of the property so that each may enjoy her equal share ol the income accru- 
ing therefrom. Each can deal as she pleases with her own life intei'est, but 
she cannot alienate any part of the corpus of the estate by gift or will so as 
to prejudice the rights of the survivor or a future reversioner. If they act 
together they can burden the reversion with any debts contacted owing to legal 
necessity, but one of them acting without the authority of the other, cannot 
prejudice the right of survivorship by burdening or alienating any part of the 
estate. The mere fact of partition between the two, while it gives each a 
right to the fruits of the separate estate assigned to her, docs not imply a right 


(V) RaTnakkal v. Ramasami, 22 M. 523 
~9 M.L.J. 101 : Kanni Ammal v. Amma- 
kannu Ammal, 23 M. 504.-10 M.L.J. 253 ; 
Ammanl Ammal v. Pertasaml Udayan, 45 
M.L.J. 1=1924 M. 75=1923 M.W.N. 652; 
Porbati v. Baijnath, 1936 P. 200=14 P. 51$. 

(to) Parbatl v. Baijnath. 14 Pat. 518= 
1936 Pat. 200. 

(X) 33 A. 443=9 I.C. 498=8 A.L.J. 220. 
(]/) Gajapathi NUamani v. Gajapathi 
Radhamani. 1 M. 290=4 I.A. 212 (P.C.) : 

70 


Gajapathi Radhamani v. Maharani Sri 
Pwsapatl, 16 M. 1-19 I.A. 184 (P.C.) 

(z) Jijoyiamba Bayi Saxba v. Kamakshi 
Bayi Saiba, 3 M.H.C.R. 424 ; KaOash 
Chandra v. Kashi Chandra, 24 C. 339 ; 
Ramakkal v. Ramasami, 22 M. 522=9 
MX.J. 101 : Kanni Ammal v. Ammakanntt 
Ammal, 23 M. 504=10 M.L.J. 253 ; and 
Durga Dat v. Gita. 33 A. 443=9 I.C. 498 
-a A.L.J. 220. 

(A) Ariyapvtri v. AUmelu, 11 M. 304. 
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to prejudice the claim of the survivor to enjoy the full fruits of the property 
during her life-time. These principles have been established by a long series 
of decisions, one of the earliest and most authoritative of which is the case of 
Bhugwandeen Doohey v. Myiia Baee,l^) the head-note of which contains the 
following passage : 

“ Where a childless Hindu dies leaving two widows surviving, they suc- 
ceed by inheritance to their husband’s property as one estate in coparcenary 
with a right of survivorship ; and there can be no alienation or testamentary 
gift by one widow without the concurrence of the other.” 

In that case there had been a division effected by the Judge of Benares 
of the estate between the two widows and the argument was that such division 
having been acquiesced in, the estate of the one widow became a divided and 
separate estate which she was competent to leave to whomsoever she pleased. 
This contention was negatived by the Privy Council. In the course of his long 
and detailed judgment. Sir James Colvile said : 

“ The estate of two widows who take their husband’s property by inheri- 
tance is one esbitc. The right of survivorship is so strong that the survivor 
takes the whole property to the exclusion even of daughters of the deceased 
widow. They are, therefore, in the strict sense coparceners, and between un- 
divided coparceners there can be no alienation by one without the coiisent of 
the other.” 

The authority of this case has not been questioned before the Board, but 
it was contended that as the Subordindtc Judge Found that the elder widow 
had incurred debts of necessity which she had charged by the mortgages in 
favour of tlic appellant upon the villages which had been assigned to her 
imder the partition agreed upon by the par-tics and confirmed by the Court, 
these mortgages were binding on the survivor. In support of this argument, 
he maintained that the respondent had impliedly consented to such a dealing 
by the elder widow with the property of which she had the sole management 
under the partition between them. Express consent was not alleged, and 
indeed under the only issue which deals with this matter it appears to be 
assumed that no consent was ever given. That issue is expressed in these 
terms : 

” 2. Were the said mortgages made for a legal necessity and for payment 
of antecedent debts? Arc they for that reason binding on the plaintiff, even 
though they were not made with her consent ? ” 

It was, however, contended that while no express consent was ever given, 
such consent is to be implied from the proved facts Both Courts have found 
that no consent on the part of the respondent can be inferred to the granting 
of the mortgages which are charged. Their Lordships are quite content with 
the conclusion reached by the High Court, which is thus expressed : 

“The most that this evidence can establish is that Umrao Kunwar and 
Gaya Kunwar eaph acted independently of one another in making transfers. 
Each asserted a right, which was not possessed, to deal absolutely with the 
property in her separate possession . . . The circumstance that neither objected 
to a transfer made by the other cannot in our opinion be construed to mean 
more than that neither objected to the other making a transfer, provided that 
transfer did not affect her own interests in the event of her succeeding to the 
estate by Survivorship ... We find an absolute absence of evidence which 
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would justify us in drawing a conclusion that Gaya Kunwar consented to the 
transfers in question.” 

There remains the question whether to the extent that the mortgages were 
made for a legal necessity they are binding on the respondent. This was not 
expressly deeided by the case in Bhugwandeen Doobey v. Myna Baee,(.c) which 
dealt with a gratuitous alienation by one widow to thi pi'cjudice of the other, 
but it was made the subject of decision in the well-known ea.so of Gajapati 
Radhamani v. Maharani Sri PusapatiA^) There it »vas held, as expressed in 
the head-note, that a mortgage by a Hindu widow, even for necessary pur- 
poses, without the concurrence of her co-widow is not binding upon the joint 
estate which has descended from their deceased husband so as to affect the 
interest of the co-widow, but the question was left open whether a 

“ca.se for borrowing without the co-widow’s consent could be established 
so as to empower one widow so to liiud the estate.” 
and the only thing that was definitely decided was that it could not do so 
where the concurrence of the co-widow was not even applied for. 

Their Lordships can conceive of cases where when the concurrence of the 
co-widow has been asked for to a borrowing by the other for necessary pur- 
poses and unreasonably refused, a moitgage for .such a deb^ granted only by 
the one widow might be held binding on what may be te'-med the corpus of 
the estate. That case does not arise here. Umrau Kunwar never asked 
the respondent to consent to the granting of the mortgages in dispute. What 
attitude the re.spondent might have taken up had such a request been made 
can only be matter for conjecture. The decision of the Board was pronounced 
in 1892 and with the exception of two cases to which reference is afterwards 
made, it has been consistently followed. 

The two cases which are founded on as forming an exception to the 
general cuiTcnt of authority are Kdlliyansundaram PtHai v. Subha Moopanarfe) 
and Jay Narain Singh v. Muna LalAf) In the former the head-note bears that 
"a mortgage executed by the senior widow for a necessary purpose with- 
out the concurrence of the junior widow wilt be binding upon the latter.” 
This broad proposition is not supported by the actual decision, and it is 
explained in the recent case of Appalasuri v. Kannanima Na7juralu,(o) on the 
footing that the judges were of opinion on the facts of that case that the senior 
widow was recognised as manager or agent of the other, and that such an 
inference can be made only in a case where there was no known hostility 
between the widows and was not possible where (as in the present case) 
the widows were hostile to each other. 

In the second case above referred to diere was undoubtedly an expression 
of opinion by the learned Judges of the High Court of Allahabad that where 
two Hindu widows have separated for purposes of conveniently enjoying the 
estate left by the husband, if one of them alienates a portion of the estate in 
her possession under the pressure of legal necessity, the reversioner is boimd 
by such alienation. This opinion was not necessary for the decision of the 
case, for the Court had already held that the widow who had not executed 
the mortgage deeds challenged, was nevertheless a consenting party to this 
alienation. It may be noted that the case arose not between the siurvivor of 


(c) 11 M.I.A. 487. 489. 

(d) 19 I.A. 184^I.L.R. 16 Mad. 1 (PC.). (O) 22 L-W. 287 - 49 M.L.J. 479-1925 

(e) 14 M.LJ. 139. M.W.N. 622.=1926 M. 6. 

(/) 1928 All. 92^26 A.L.J. 268=50 A. »hl See 67 M.LJ. Short Notes, p. 6. 
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the widows and the mortgagee, but between the mortgagee and the rever- 
sioner after the death of both widows. The opinion of the High Court was, 
therefore, obiter and it is not consistent with the judgment of the Privy 
Council in Cajopati Radliamani v. Mahamni Sri Pusapati.d) Their Lordships 
will accordingly humbly advise His Hajesty that the appeal should be dis- 
missed with costs to the respondent.” 

537. Widow’s power to grant leases.— A widow is entitled, in 
the exercise of her power of management, to grant leases for such 
term as may be reasonable or prudent, and the term should not ex- 
ceed her own life<j> except when justified by necessity**') or benefit 
of the estate. *** It is not easy to define what is exactly the character 
of the transaction entered into by a Hindu widow, which can be 
supported on the ground that it enured for the benefit of the estate. 
The mere fact that the rent reserved was a fair market rent or the 
price obtained was a fair market price, cannot alone and in 
itself be regarded as sufficient to justify the transaction on the 
ground of benefit.*”’* But a lease by a limited owner in excess of 
her powers is not absolutely void but only voidable at the option 
of the reversioner. “ Ho may think fit to affirm it or he may, at 
his pleasure, treat it as a nullity without the intervention of any 
Court, and he shows his election to do the latter by coinmencing 
an action to recover possession of the p^*operty. There is. in fact, 
nothing for the Court to set aside or cancel as a condition prece- 
dent to the right of action of the reversionary heir.”*”* 


538. Widow’s power to make a gift or will. — A Hindu widow 
cannot transfer by gift her limited estate, and what she cannot do 
by gift, she cannot do by will*®) even with the consent of the rever- 
sioners.***) If the alienation by way of gift is consented to by the 
next presumptive male reversioner receiving consideration for 
giving such consent or benefiting by the transaction, the transac- 
tion is binding on him and the person claiming through him, if he 
succeeds to the estate after the widow’s death.***) In a recent 
Madras case it was, however, held that the consenting reversioner 


(0 19 I.A. 184 -16 Mad. 1 (P.C.). 

(J) Palnniappn v. Devamkamony, 40 M 
709-44 I.A. 147-1.5 A.L.J. 485-19 Bom. 
L.R. 567-.21 C.WN. 729-.T3 M.L.J. l-_6 
L.W. 223 -1917 M.W.N. 507-.-1917 P.C. 33 
; of a shcbalt ; Sewak Ham v. Muni- 
cipal Board, Meerut, 1937 A-hJ. 297-1937 
A. 328. 

{k) Bijoy Copal v. Cooindranath. 41 C. 
793-.'l L.W. 533--12 A.L.J. 711=16 Bom. 
L.R. 425=18 C.W.N. 673 -27 M.L.J. 123- 
1914 M.W.N. 430=1914 P.C. 128: Sankar 
V. Bejov, 13 C.W.N. 201=4 I.C. 513. 

(l) Dayamant v. Srtniboah, 33 C. 842. 

(m) Nabakiahore Mandal v. Vpendra 
Kiahore, 1922 P.C. 39= 20 A.L.J. 22=42 


MT.J. 253-1922 M.W.N 95-26 C.W.N. 322 
3 PL.T. 311 24 Bora L.R. 346=15 I..W. 
417. 

(n) Bijoy v. Kriahna, 34 C. 329=34 I. A. 
87 -9 Bom. L.R. 602-11 C.W.N. 424=17 
M.I..J. 154=4 A.L.J. 329 (P.C.); Modfiu 
Sudan v. Roofce, 25 C. 1—24 I. A. 164=1 
C.W.N. 433-:7 M.LJ. 127 (P.C.). 

(o) Tagore v. Tagore, 9 Beng. L. R. 377 
(P.C.) -L.R. LA. Sup. 47. 

(p) Raghava v. Narayanaawami, 4 M.L J. 
89 ; Tukaram v. Yeau, 55 B. 46=1931 B. 
100=32 Bom. L.H. 1463 ; Tejmal v. Satoaji. 
27 N.L.R. 283=1931 N. 194. 

(q) Babu Singh v. Rameshwar Bafcah, 
7 Luck. .360; 1932 O. 90. 
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would be bound by the gift even if he had received no consideration 
for giving the consent. It is. however, competent to a widow to 
make a gift of a reasonable portion of her husband’s property to her 
daughter or her husband on the occassion of liie daughter’s 
marriage*"’ and even otherwise if a gift or wM! is executed by her 
it would be valid if the same was executed in accordance with her 
husband’s directions.**’ 


EVIDENCE AS TO NECESSITY FOR ALIENATION. 


539. Onus of proof of necessity. — In cases of aVenation of the 
corpus of the estate by a woman with the usual limited interest 
which a woman takes, the burden is on the alienee to prove not 
only the genuineness of the alienation, but the full comprehension 
by the limited owner of the nature of the alienation she was making, 
and also that the alienation was justified by necessity, or at least 
that the alienee did all that was reasonable to satisfy himself of the 
existence of .such nece.ssity,**'’ In a suit to enforce a mortgage of 
her hu.sband’s estate bv a Hindu widow' it is the burden of the 
mortgagee to prove not only the benefit or necessity that justified 
the transaction hut also that the rale of interest on which ho grant- 
ed the loan was also justified by the circuinslancos of the 
case.**’ An alienee from a widow is in the same position as an 
alienee from the m.anager for an infant heir as defined in Hunooman 
Persaud’s cost’,*’*'’ If the ali-mee is able to establish that the alie- 
nation 'ivas in fact suppoitcd by nece,ssity, the circumstance that 
the necessity was the result of the precedent mismanagement of the 
widow docs not invalidate the alienation except when the alienee 
himself was shown to have contributed to MU'h mismanagement.**’ If 
the widow is shown to have had, to the knowledge of the lender or 
alienee, large avaihi.blo resources, as for instance actual cash, which 


(r) Ramakofayya v. Virarnghavayya, 52 
M. 556 - 29 LW. 818-.1929 M.WN. 323- 
56 M.L.J. 7.15^1929 M. 502. 

(*) Amulya v. Pufuinani. 1934 P. 62 ; 
Brij Mohan Singh v. Mt. Raehhpal Singh, 
1933 O. 426-10 Oudh W.N. 9,34; Rama- 
sami V. Vengitluaami, 22 M. 113-8 M.L.J. 
176 ; See also Venkataaiibba Rao v. 
Ananda, 39 L.W. 690-1934 M.W.N. 536 - 
67 M.L.J. 204 - 57 Mad. 772-il934 M. 432, 
a case of a dauffhter's son. 

(t) Suraj Prasad v. Gulab, 1937 A. 192 ; 
Krishnamurtl v. Llngayya, 43 L.W. 653= 
1936 M. 677=1936 M.W.N. 534; Viraraju 
V Venkataratnam, 48 L.W. 692=1939 M. 
98=1938 M.WN. 1189- (1939) 1 M.L.J 
23. 

(u) Bhagvsat Dayal v. Debt Dayal, 35 
C. 420=35 I.A. 48=5 A.L.J. 184=10 Bom. 
LJR. 230=12 C.W.N. 393=18 M.L.J. 100; 
Amamath v. Aehan Kwar, 19 LA. 196= 


14 A 420 : Hnri Kishen v Kashi Pershad, 
12 I.A. 64- 12 C 876-13 AL.J. 223=17 
Bom I.R. 426 - 19 C.W'N. 370--28 M L.J. 
565 -2 LW. 219.1915 MW.N. 511 1914 
P.C. 90 27 T C. 674 ; Obriln Kondama 
Noiefcer V. Kandasami, 47 M. 181=51 I.A. 
145 : Sec also S. .38 of the Transfer of 
Property Act. 

(o) Radha Kishun v. Jag Sahu. 51 I.A 
278- 4 P. 19 =1924 P.C. 184 - 20 L.W. 28.5 
--5 P.L.T. 4.34 - 26 Bom. L.R. 732-^47 M.L.J. 
329. -22 A.L.J. 959 -23 C W.N 293: Baj- 
rang Singh v. Gobind, 11 Luck. ll.::1935 
Oudh W.N. 354 =193.5 Oudh .37.3. 

(uj) Ajnamath v. Achan Knar, 14 A. 
420 =19 I.A. 196 : Hanuviantha v. Siib- 
bayya, 41 C.W.N. 18-1936 PC. 283-44 
L.W. 414 .1936 MW.N. 1253. 

(X) Rajeshar v. Bar Kishen, 10 Oudh 
W.N. 147-1933 Oudh 170. 
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would have been .sufficient to meet the alleged necessity, neither the 
lending nor the alienation would be binding on the reversion. 


540. Effect of reversioner’s consent. — Where the pre.sumptive 
reversioners consent to an alienalion either of the whole or a part 
of the estate by a limited owner, in the absence of evidence to 
the contrary, their con.sont i.s prima facie evidence or presumptive 
evidence of the existence of circumstances which would be suffi- 
cient to constitute nece.ssity and which would be sufficient to bind 
the reversion. As their Lordships of the Privy Council observ- 
ed in Ranijasavn v. Nachianpa/^^ “When the alienation of the 
whole or part of the csstate is to be .supported on the ground of 
necessity, then if such necessity is not proved aliunde and the 
alienee does not prove enquiry on his part and honest belief in the 
necessity, the consent of such revensioners as might fairly be ex- 
pected to be interested to quarrel with the transaction will be held 
to afford a presumptive proof which if not rebutted by contrary 
proof, will validate the transaction as a right and proper one But 
the alienalion must be one for consideration and not a gift,^’’^ and 
must not be in favour of the reversioners themselves ; otherwise 
this presumption of legal necessity does not arise. This is a rebut- 
table presumption,'*’) and, ordinarily, to get the benefit of this pre- 
sumption, the consent of the whol^' body of persons constituting the 
next I’eversion should be obtained, though there may be cases 
In which special circumstances may render the strict enforcement 
of this rule impossible.'") But the consent of female reversioners, 
whether they would take a limited '^) or absolute estate,'*') does not 
raise any presumption of legal necessity,"*) nor docs a consent given 


(y) Giin}nt v. Jtliwnr, ]9;)8 N. 176 icate 
ot maiiitficTl 

(r) HiiHiiasami v. Naehiapita, 42 M. 5Z3 
16 I A 72 -17 AL.J. 53G -21 Bom. UK. 
640- 23 C.W.N 777 - 36 ML J. 493- 10 T.W. 
10!) 1919 MWN. 262--1918 P.C. 196 
(nl Karigninnil Goumlan v. Nnehiappa 
Cnnmlcn. 42 M 523-46 TA 72-17 A 
T,.J. 536- 21 Boin. I..R. 640..23 C W.N. 
777-36 MLJ. 493-10 L.W 105-1919 
M.W.N. 262 191S P.C. 196; Ramtunoami 
Rpifrfi V. RnjfljTopnlnriiarior. 22 L-W. 518 
91 I.C 270-1926 M. 29; Manjnpa v. 
V. .<Jc's)iHpiri, 49 B. 187 1925 B 129 (2) 
-28 Bom. L.R. 1267. 

(Ill PilK V. Babajl, .14 B. 165- 11 Bom 
LR 1291 4 IC. 584; Abdnlla v. Ram 
Lai, 34 A. 129-8 A.L.J. 1318--12 I.C. 601 ; 
Ranyaaami v. \aehiappa. 42 M. 523 .-46 
I.A. 72-17 AIj.J. 5.36=21 Bom. L.R. 640 
=23 C.W.N. 777=36 M.L.J. 493=10 L.W. 
105=1919 M.W.N. 262=1918 P.C. 196 : 
Tukaram v. Yem, 55 B. 46=32 Bom. LR. 
1463=1931 B. 100; Rajib Rain v. Mt. 
Btndetliuari, 15 Pat. L.T. 596; Bala v. 
Bat/o, 60 B. 211. 


404 -miO C. 508. 

Id) rndrajit v. Jaddn, 1933 A. 169-!i.5 
A. 157- 1933 A.L.J. 42 ; Tbimmanna v. 
Ramabhatta. 1938 M. .300; BnjranB v. 
Ramethar, 1937 Oudh 189=19.36 O.W.N. 
1198 : Thakiir Praaad v. Mt. Dipa Kuer, 
10 P.it. 352 1931 Piit. 442 ; Ramamurthy 
V Rhimatanknra, I. L.R. 1M8 M. 688-47 
LW 295 (19.18) 1 M.L.J. 296=1938 M. 
433. 

(p) Gajadhar Lai v. Itdkhan Lot. 99 
LC. 17 ; Sham Sundar v. Aehan Kunwar, 
21 A. 71=25 I.A. 183; Debi Prasad v. 
Gaiap, 40 C. 721. 

(/) fCooer Coolab Sing v. Rao Kuntn 
Sing, 14 M.IA. 176; Akklnarl v. MoIIa- 
p«df. 25 M. 731. 

(g) Pilu V. Babaji. 34 B. 165=11 Bom. 
L.R. 1291 _4 I.C. 584. See contra In 
Mallick V. Arjunappa, 38 B. 224=15 Bom. 
LR. 1142=22 I.C. 292. 

(h) Bepin Behari v. Durga Charon, 35 
C. 1086=12 C.W.N. 914; Kurvetappa v. 
mgayya, 32 Bom. L.R. 626-1930 B. 299 ; 
Muliammod v. Brij Behart, 46 A. 656= 
1924 A. 939=22 A.L.J. 650; CMdambara 
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without full knowledge of the circumstances and of the nature and 
effect of the alienation. A consent which must be establi-^hed by 
clear and unambiguous evidence is not invalid merely because 
it is given subsequent to the alienation<'”> or because llie purpose of 
the alienation is not mentioned in the document. Reversioners 
may consent to the alienation either by joining in executing the 
deod<’”) or by execution of an independent consent or by 

attesting the deed of transfer with a note that thi-y approved of 
it.<®' Mere attestation by itself does not amount to consent since 
it is no proof that the attestor knows the contents/*’) but attesta- 
tion combined with other circumstances may fix the attf'sting rever- 
sioner with the knowledge of the contents of the deed.<^' The 
effect of a presumptive reversioner’s romsent is that if he happens 
to be the actual reversioner on the death of the widow he will be 
precluded from avoiding the alienation. <’’> Thus where an aliena- 
tion without necessity by Hindu widow was consented to by the 
next presumptive male reversioner without receiving an>' conside- 
ration for giving such con.sent, the transaction was held binding on 
the consenting reversioner when he succeeded after the death of 
both the widow and of the female reversioner who succeeded 
her.<*) If the reversioner gave his consent as manager of a joint 


(i) Sham Svndar v. Achhan Kvnxoar, 
21 A. 71-2.'! I.A. 183-2 C.W.N. 729 <P.C.); 
Hari KUhen v. Kashi. 42 C. 876-^42 I.A. 
64-13 A.L.J. 223. 17 Bom. LR. 426 .19 
C.W.N. 370-28 M.L.J. 565--2 L.W. 219- 
1915 M.W.N. .'ill -1914 P.C. 90. 

(J) Hari Kishen v. Kashi Pershad, 42 
C. 876 42 I.A. 64:^13 A.L.J. 223^17 Bom. 

L. R. 426=19 C.W.N. 370=28 M.Ii.J. 565= 
2 L.W. 219 1915 M.W.N. 511=1914 P.C. 90. 

(lie) Maroli v. Maroli, 1930 Nag. 287 ; 
Bajrangi v. Manokamika, 30 A. 1=35 IJi. 
1=9 Bom. L.R. 1348=12 C.W.N. 74=17 

M. L.J. 605=5 A.L.J. 1. 

(l) Ramasami Reddi v. Rajagopala- 
chariar, 91 I.C. 270=22 L.W. 518=1926 M. 
29. 

(m) Shunmugha v. Koj/appa, 60 l.C. 635 
(M.)=ig20 M.W.N. 679. 

(n) Bajrangi v. Manokamika, 30 A. 1 
-35 I.A. 1- 9 Bom. L.R. 1348=12 C.WJ7. 
74-17 M.L.J. 605=5 A.L.J. 1 (P.C.). 

(o) Ananioo v. Ram Rup, 87 I.C. 315 
=1925 A. 692. 

(p) Hari Kishen v. Kashi Pershad, 42 
C. 876 -42 I.A. 64.=13 A.L.J. 223=17 Bom. 
L.R. 426 .19 C.W.N. 370=28 M.L.J. 565= 
2 L.W. 219=1915 M.W.N. 511=1914 P.C. 
90 ; Banga Chandra v. Jagat Xithore, 44 
C. 186=43 I.A. 249=14 A.L.J. 1103 
=18 Bom. L.R. 868=21 C.W.N. 225= 
31 M.L.J. 563= (1916) 2 M.W.N. 336=4 
L.W. 458=1916 P.C. 110: Thakur Prasad 
V. Mt. Dipa, 10 F. 352=1031 Pat. 442; 
Satvanarayana v. Venkanna, 65 MX.J. 282 
=■38 L.W. 230=1933 M.WJI. 1301=1933 


M. 6:J7. 

(<1) Rum Adhar v. Bhagvan Singh, 85 
I.C. 580 .1925 A. 209 ; Aniintoo v. Rant 
Rwp. 87 I.C. .315.-1925 A. 002: Pandurang 
V. Markand.u/a, 30 M.L.i’. 249-1922 P.C. 
20=42 lvr.LJ. 436 -21 Rom. L.R. .->57 -15 

L. W. 186 -20 A.L.J. 303- 20 C.W N. 201 - 
49 C. 334 -49 I.A. 16 P.C 

(r) Rangasami v. Nachiappa, 42 M. 523 
-.46 I.A. 72=17 A.L.J. 536= 21 
Bom. L.R. 640.--23 C.W.N. 777 
-36 M.L.J. 493-10 L.W. 105_ 
1919 M.W.N. 262-1918 P.C. 196 . Ram 
Covtda V. Bhttusnheb, 52 B. 1 -53 M.L.J. 
350-54 I.A. .396 -.29 Boin. L.K 1380 .32 
C.W.N. 88 -27 L.W. 110- 1927 M.W.N. 736 
=1927 P.C. 227 : Rumakolayya v. Vira- 
raghavayya. 52 M. 556 (F.B.)-29 L.W. 
818=1929 M. 502=1929 M.W.N. 323=56 

M. L.J. 755 ; Rampepart v. Ramdhani, 1938 
Pat. 476 ; Moti Singh v. Ghandarp, 48 A. 
63 ; Bobu v. Rameshwar, 7 Luck. 360 ; 
Barkhurdar v. Sat Behari, .36 P.L.R 371 
--I931 Lah. 677; Kunja Behari v. Raslk, 
.39 C.W.N. 474=1935 C. 495 : Tiikaram v. 
Yesn, 55 B. 46:r32 Bom. L.R 1463=1931 
B. 100 : See also Manidanayakani v. 
Subramonian, 41 L.W. 783 1935 M. 425= 
68 M.L.J. 643. 

(s) Ramakotayya v. Viraraghavayya, 52 
M. 556 29 L.W. 818 1929 M. 502=1929 
M.W.N. 323 - 56 M.L.J. 755 (F.B.): Fate 
Singh V. Thakur. 45 A. 339 (F.B.); Babu 
V. RameshKor, 7 Luck. 360 ; Akkawa v. 
Sayad, 51 B. 475. 
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family, his son subsequently born cannot impugn the validity of 
the mortgage. -‘J A fortiori a reversioner who was a party to and 
was benefited by a transaction of a Hindu widow would be pre- 
cluded from questioning any part of it and if he had survived the 
widow and had not challenged the alienation, his sons could not set 
it aside. But if the actual reversioner at the death of the widow 
happens to be some one other than the consenting reversioner, he 
is not precluded from impugning the alienation even though he 
happens to be the son of the reversioner who had consented 
unless the actual reversioner had enjoyed the benefit of the conside- 
ration for which the consent was given. The reason is, that the 
presumptive reversioner, though he happened to be the direct 
paternal ancestor of the actual reversioners, is not a person 
through whom the actual reversioners take but such actual rever- 
sioners take directly through the last full owner. Such presump- 
tive reversirjjier, even if he had been the guardian of the actual 
reversioners would not have had any authority to enter into any 
transaction with regard to the ward’s prospects of suceeding a 
widow to her hu.sband’s estate, and such a transaction, even if it 
takes the form of a family arrangement, does not prevent his ward 
or his de.scendant.s from succeeding to the estate as actual rever- 
sioners in the absence of proof of individual conduct on theij* pari 
which would make it unjust to give effect to their rights as actual 
reversioners. When there are several reversioners, the consent 
of one of them to the widow’s alienation does not preclude the non- 
consenting i*eversioners from impeaching the transaction and re- 
covering their shares in the property alienated without necessity.**'^ 
The question of the effect of a reversioner’s consent on the 
validity of a widow’s alienation was elaborately considered in the 
following case:-- 

RaiiKasaini Goundan v. Narhiappa (Utundan, 10 L.W. lO!! — 42 M. .'>23 P.C. 


(n Bhiiiiwan Singh v Ujagtir Stngh, 107 
IC 20 - 27 L.W. 672- 1928 I’.C. 20-54 
M.LJ 254 -.10 Bom. L.B 207 32 C.W.N. 
538 26 A.L .T. .lOS-lOL'S M.W.N. 933 (P C ) 

I (c) Ravigowda v. Bhausuheb, 52 B. t 
-54 I.A. 396 .53 M.L.J. 350- 29 Boin. T^R 
1380= 32 C.W.N. 88=27 L.W. 140=1927 
M.W.N 7.16-1927 P.C. 227 ; Mt. Maino v. 
Bhaywati, 19:<6 A .5.57 -1936 A L-J. 1230; 
Balm Singh v. Rmneshwar, 7 Ltick. 360 . 
1932 Oudh 90 ; Bnbu Rao v. Tukaram, 33 
Bnni. L.R. 2.15-19.11 B. 208. 

(v) Rangasami v. Nachiappa, 42 M. 523 
(P.C.) -46 I.A. 72-=17 A.L.J. 536=21 
Bom. LR. 640-23 C.W.N. 777=36 M.L.J. 
493-1919 M.W.N. 262 -1918 P.C- 196-.-10 

L. W. 105 : Bahadur Singh v. Mohar Singh, 
24 A. 94=29 I.A. 1=6 C.W.N. 169=12 

M. L.J. 56=4 Bom. L.R. 233 (P.C.): Binda 

Kinr V. 44 M.L.W. 546=1936 P.C. 


301-41 C.W.N. 161 -.18 Bom. L.R. 1256; 
Ramainurthii v. Bhinmsankara, 47 L.W. 
295 ; Tukaram v. Yesu. 55 B. 46-32 Bom. 
LR 14ai-1931 B. 100; ManttMlM 
/. Gobindnlall. 1939 C. 1.15 =68 C.L.I. 
17.1. 

(ip) Bahadur Singh v. Mohar Singh, 24 
A. 94=29 LA. 1=6 C.W.N. 169=12 M.L.J. 
.56=4 Bom. L.R. 233 (P.C.); Binda Kuer 
V. Lalito, 44 M.L.W. 546 1936 P.C. 304= 
41 C.W.N. 161 -38 Bom. L.R. 1256 ; Vina- 
yak V. Covind, 25 B. 129=2 Bom. L.R. 820 
See SatyaiMrayana v. Venkanna, 1933 M. 
637=38 L.W. 230=65 M.L.J. 282=1933 
M.W.N. 1301. 

(X) Binda Kuer v. Lolita, 44 M.L.W. 
546=41 C.W.N. 161=38 Bom. L.R. 1256= 
1936 P.C. 304. 

(u) Ajudhia V. Mathura. 1926 A. 609. 
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The subjoined pedigree will explain the position of the persons to be 
mentioned. 

Sengotluvcla Gounden. 


By his 
first wife. 



By ill second 
.1 

wife. 

Nachi 

Seiiba 

Nachi Gounden. dead. 

Artlianari 

Gounden. 

Gounden. 


1 

Gounden, 

1 

1 

\ 

1 

dead— 

Kylasa 

Nachiappa 

Nachiapp.*) 

Ramasami 

Mara- 

Gounden. 

Gounden. 

Gounden, 

Gounden, 

kammai, 

1 

1 

dead. 

Alienee 

widow. 

Nachiappa 

Rangasami 

1 

dead. 

1 

Gounden, 

Gounden, 

Artlionarj 


Ramasami 

3rd. 

Plaintiff. 

Gounden, 


Gounden, 

Defendant. 


1st. 


dead, lti.<tt 



Defendant. 


male holder. 


I 

Nachiappa 

Gounden, 

2nd. 

Defendant. 

This suit is brought by the plaintiff as one oi the reversionary heirs en> 
titled to one half of the propcity last held by Marakammai, the widow of 
Arthanari Gounden, who had succeeded tliereto as upon the death of her 
childless son, Ramasami Gounden. It wius directed •igain.st 32 persons who 
were in possession of different pieces of the property. The suit was only 
contested by three defendants. The third defendant, who was only of the 
half-blood, as the pedigree will show, was held on Uiat account to have 
no claim as a reversionary heir, and that finding is acquiesced in. He may 
be therefore dismissed from further notice. The first and second defendants 
were rcvcrsionai-y heirs, and as sucli entitled to the other half. But they 
were also in possession of iwo-fifteentlis of an estate called Kungiipuram Mitta, 
one-fifteenth of whicli was claimed by the plaintiff, and they resisted this 
claim. The first defendant is now dead, and the second defendant is in his 
right and is the sole respondent before the Board. 

The grounds on which the claim was resisted arise out of the following 
facts. After the death of her husband Marakammai entered into possession 
of the estate. At that time Ramasami Gounden (designated in the pedigree 
as the “alienee”) was the nearest reversionary heir. Marakammai executed 
in 1893 in his favour a conveyance of pai'ts of the estate including the disputed 
part of the Kongapuram Mitta. The deed so far as material to the present 
questions ran as follows:— 

“As you have performed the funeral rites to my husband the deceased 
Arthanari Gounden and my son the deceased Ramasami Gounden, as you have 
the right to inherit as surviving heir all my properties after my death, as you 
have spent on my behalf and on behalf of my .son your own (monies) and 
after borrowing monies required for conducting O.S. No. 5 of 1883 on the file 
of the District Court of Salem conducted by my son the deceased Ramasami 
Gounden as plaintiff and all other civil and criminal proceedings in connection 
therewith in other Courts, as I am advanced in age and unable to supervise 
and manage the mitta and other lands and to collect the amounts due on the 
hypothecation debt bonds, and as you have consented to my possession and 
71 
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enjoyment with all rights and interests of all the properties other than those 
mentioned below which belong to me under the razinama decree in O.S. No. 5 
of 1883 on the file of the District Court of Salem and which I 
am enjoying and of which I make a gift to you, and as you 
have promised to support me during my lifetime at your expense 
and to have the marriage of my unmarried daughter performed 
according to our custom and to perform also seem and sirappu for 
this and to another daughter who has been married, I have made a gift of the 
undermentioned properties v.nlued at about Rs. 10,000 to you who is the elder 
brother’s son of my husband, deceased Arthanari Goundan, and delivered 
possession to you. Therefore you shall in comfort possess and enjoy the 
undermentioned properties from generation to generation and with powers 
to give away by gift, sale, etc. I have no manner of right or interest over the 
said gift properties.” 

Ramasami Gounden entered into possession but died prior to 1896, and was 
succeeded by his two nephews, the sons of his undivided brother. The nephews 
were Sundara, now deceased and Arthanari, the first defendant. 

In 1896 the nephews conveyed to the plaintiff by deed of sale two small 
properties which had been included in Marakammal’s deed, and in the same 
year they borrowed from the plaintiff a sum of money, and in security therefor 
mortgaged four-fifteenths of Kongapuram Mitta on the recital that they held 
two-fifteenths in respect of their own succession, and two-fifteenths in respect 
of Marakammal’s deed. 

The learned District Judge, gave judgment in favour (>f thu plaintiff. The 
judgment being for one-half of .nil the propci ty held by Marukammal includ- 
ed inter alia une-iifteenth of Kongapuram Mitta. This judgment was ac- 
quiesced in by all concerned except the present respondent and his father, who 
as before stated subsequently died, so that the present respondent alone 
further proceeded with the litigation. 

The grounds on which the suit was resisted were; (1) that the deed by 
Marakammal was valid and cai'ried the property in question; (2) that even 
if it did not, the plaintiff had either ratified the deed by reason of his taking 
the conveyances and mortgages above set forth, or was at least estopped 
from saying that the deed was bad. 

Appeal being taken to the High Court, the case was heard by Miller, J., 
and Sadasiva Aiyar, J. Miller, J. agreed in omnibus with the District Judge, 
Sadasiva Aiyar, J., dissented from this view and considered that the deed 
by Marakammal was good, it being in his view a correct proposition that “a 
partial alienation by a widow to the nearest reversioner is valid in law when 
he is a male, and gives him full ownership right in the alienated property.” 

The Judges thus differing in opinion, the appeal was dismissed. It was 
then again appealed under the Letters Patent to a Full Bench, and was heard 
by Wallis, C.J. and Seshagiri Aiyar and Kumaraswami Saslri, JJ. The learned 
judges all agreed with Miller, J., and the District Judge as to the law appli- 
cable to the deed, but they held that the plaintiff was estopped from denying 
its validity in respect of the mortgage transaction. The suit was therefore 
dismissed as against the present respondent. Appeal was then taken to this 
Board. 

The first matter to be considered is the dictum of Sadasiva Aiyar, J., that 
a partial alienation by a widow to the nearest reversioner is valid in law 
when he is a male, and gives him full ownership right in the alienated pro- 
licrty. It is ti-ue that this did not find acceptance with any of the learned 
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Judges of the Court of Appeal, but it is founded in the opinion of the learned 
Judge on the most recent judgment of the Privy Council, vis., Bajrangi Singh 
V. Manokarnika Bakhsh Singh, and it is obvious that if it is sound it dis- 
poses at once of the case in favour of tiic respondent. 

This raises the consideration of the whole subject of the power of a Hindu 
widow over estate which belonged to her husband to which she has succeeded, 
cither immediately on the death of her husband, or as here on the tlcath of 
her own childless son, her husband being already dtad. This subject ha.s 
been dealt with in many cases which are loo numerous to cite indii/idually, 
it has given rise to different cm rents of judicial opinion, and, as in this case 
and some others, to actual difference in judicial determination. The most 
recent examination of the subject in full in the Courts of India will be found 
in the case of Debi Prosad Chowdhury v. Golap Bhagat/it) and their Lord- 
ships wish to acknowledge how much they have been assisted by the lucid and 
able judgments of Jenkins, C. J. and Mookerjee, J. in that ease, which, though 
expressed in terms which arc not identical, aic in substance the same. 

It has often been noticed before, but it is worth while to repeat, that the 
rights of a Hindu widow in her late husband’s estate an.* not aptly represented 
by any of the terms of English law applicable to what might seem analogous 
circumstances. Phrased in English law terms, her estate is neither a fee nor 
an estate for life, nor an estate tail. Accordingly one must not, in judging 
of the question, become entangled in Western notions of what a holder of 
one or other of these estates might do. On the other hand, what a Hindu 
widow may do has often been authoritatively settled. Here arises that distinc- 
tion which, as Seshagiri Aiyar, J. most justly observed in the present case, 
will, if not kept clearly in view, inevitably lead to confusion — the distinction 
between the power of surrcndci or renunciation, which is the first head of 
the subject, and the power of alienation for certiin specific purposes, which 
i.s the second. 

To consider first the power of suiTender. Tlie foundation of the doctrine 
has been sought in certain texts of the Smritis. It is unnecessary to quote 
them. They will be found in the opinions of the learned judges in some of 
the cases to be cited. But in any case it is settled by long practice and con- 
firmed by decisions that a Hindu widow can renounce in favour of the nearest 
reversioner if there be only one or of all the reversioners nearest in degree if 
more than one at the moment. That is to say she can so to speak by voluntary 
act operate her own death. The landmark of decision as to this may be taken 
as the case of Behari Lai v. Madho Lai Ahir Gayawal where in delivering 
the judgment of the Board Lord Morris said: — 

“It may be accepted that according to Hindu law, the widow can accelerate 
the estate of the heir by conveying absolutely and destroying her life estate. 
It was essentially necessary to withdraw her own life estate so that the whole 
estate should got vested at once in the grantee.” 

That this was no new docti'ine but was only the final sanction of a long 
series of decisions may be taken from the opinions of Garth, C.J., and Mitter, J , 
in the case of Nohokiahore v. Hari Nath Sarrna Roy/c) which had been decid- 
ed six years before Behari Lai’s case. 

It has been suggested that the expressions in Behari Lai’s case only meant 
that the widow should retain no interest in what was surrendered, and that 

(*) a.*! I.A. 1=30 A. 1=9 Bom. L.R. 1348 (a) 40 C. 721=19 I.C. 273=17 C.W.N. 701 

=12 C.W.N. 74=.17 M.L-r. 605=5 A.LJ. 1 (b) 19 I.A. 30=19 C. 236 (P.C.). 

(P.C.). (c) 10 C. 1102. 
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therefore a partial surrender, provided that the surrender was absolute as 
to that part, was valid. This however is quite against the principle on which 
the whole transaction rests. As already pointed out it is the effacement of 
the widow — an eilacement which in other circumstances is effected by actual 
death or by civil death— which opens the estate of the deceased husband 
to his next heirs at that date. Now there cannot be a widow who is partly 
effaced and partly not so, and consequently the suggestion was in their Lord- 
ships’ view rightly rejected by the Calcutta Full Bench in the case of Debi 
Prosad already cited, and by the Full Bench in Madras in Marudamuthn Nadan 
V. Srinivasa Pyini,(d) and by all the learned Judges in this case. 

The surrender once exercised in favour of the nearest reversioner or 
reversioners, the estate became his or theirs, and it was an obvious extension 
of the doctrine to hold that inasmuch as he or they were in title to convey 
to a third party, it came to the same thing if the conveyance was made by 
the widow with his or their consent. This was decided to be possible by the 
case of Nobokishore already cited. The judgment went upon the principle of 
surrender, and it might do so, tor, the surrender there was of the whole estate, 
but it is worthy of notice that the order of reference showed that the aliena- 
tion was ostensibly on the ground of necessity, so that it might have been 
supported on the grounds to be mentioned under the second head above set 
fortli. 

Turning now to the second head, viz., the power of alienation, which may 
be alienation to any one whether an heir or not, there is again authority of 
long standing. As a leading case may be taken The Collector of MasuUpatatn 
V, Cavaly Vencaia Naramapah,^^) in a passago which reed not be quoted at 
length. The purposes for which alienation is legitimate may be summarised 
as religious or charitable purposes, and those which are supposed to conduce 
to the spiritual welfare of the husband, or necessity. Now necessity must 
be proved, and the mere recital in the deed of alienation is not sufficient proof: 
Banga Chandra Dhur Biswas v. Jagat Kislurre Chowdhnruif) An equitable 
modification has also been admitted in the case where the alienee has in good 
faith made proper enquiry and been led to bolievc that there was a case of 
true necessity. 

Thus far if the alienation stands alone. But it may be fortified by the 
consent of reversionary heirs. The remainii^ question is what is the effect of 
such consent. If the alienation be total and the reversionary heirs be the 
nearest, it falls within the first division. But what if it be partial? 

The matter is mooted in the case of The Collector of MasvUpatam just 
mentioned. Their Lordships there say: — 

“On the other hand it may be taken as established that an alienation Oy 
her which would not otherwise be legitimate may become so, if Tnnd«» ynth the 
consent of the husband’s kindred. 'The exception in favour of alienation with 
consent may be due to a presumption of law that when that consent is given, 
the purpose for which the alienation is made must be proper.” 

'The opinion which is here only tentatively expressed, viz., that consent 
does not give force per se, but is of evidential value, is corroborated by much 
subsequent authority. In the case of Raj Lukhee Dabea v. Gokool Chunder 
Chowdhury,lo) Sir James Colvile says: — ^*Thcre should be such a concurrence 

(d) 21 M. 128-8 M.L.J. 88 (F.B.). 868=21 C.W.N. 225=31 S63=(1918) 

(e) 8 M.I.A. 529. 2 M.W.N. 336. 

(/) 43 I.A. 249=4 L.W. 458=44 C. 186= (g) 13 M.I.A. 209. 

1916 P.C. 110=14 A.L.J. 1103=18 Bom. LA. 
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of the members of the family as sufTices to raise a presumption that the trans- 
action was a fair one and one* justified by Hindu Law.” Lord Davcy uses the 
same form of expression in Sham Snndar Lai v. Achhan Kniiwar.*^) It was 
deliberately accepted in the case of Debt Prosad and was again affirmt •! by the 
Privy Council in Bijoy Gopal Mvkerji v. Girindra Nath MnJforji,(‘> where it 
is said, that the consent of revcnsioners was looked on “as aflurding evidence 
that the alienation was under circumstances which if'udoved it lawful and 
valid.” 

But fui'lher if tlie matter he considered on principle, it seems clear that 
this must be the true view. For first if mere consent as such of the rever- 
sioner could validate alienation, then the rule as to total .surrender would bo 
an idle rule. And secondly mere consent could only validate on the theory 
that the reversioner together with the widow represented ti e whole estate. 
But that is impossible unlc.ss the reversioner has a T ested inti -rest, wherea.s 
it is settled that he has only a •ipes- s'lc-'eastoHis. 

The view that consent operates proprio ^'igore is, apart from c.i-.ual ex- 
pressions, really based on 'ho { iilhority of Bajrangi Sntgh's case. It is th'-refo-’c 
expedient to examine what was really there decided. The onlv veal point at 
issue (apart from the <iuesiioii a.s to a r»arlicular custom of succession which 
is ni/iii ad rein), was whether the strict rule which hid been laid down by 
the Allahabad High Court should be followed, or whether the extension per- 
mitted by the High Court of C.ilouttn was allowable. The Allahabad Court 
had laid down that where ncce-ssity was not proved alitnula then the consent 
of any number of reversioners would not bind a reversioner who possessed 
that character at the death of the widow, and who had not himself been one 
of the consenters. The Calcutta Court had decided that if the consent of the 
reversioners at the time being was of an adequate character then the eventual 
reversioner could not challenge the transaction. 

The Judicial Committee examined the variotis cases w’hi;h had been 
decided from the beginning. They set forth the ca.'-i's of surrender and those 
of partial alienation without discriminating for the purposes of the case before 
them between the two principles. They did not in any way throw doubt on 
the former judgment in Behari Lai’s case which settled that a surrender must 
be total. Having set out the cases, the judgment after quoting the opinion of 
Ranade, J., in Vinayok v. Govindd) ‘The consent of the reversioners must be 
of such kindred the absence of whose opposition raises a p'-c.sumption that the 
alienation was a fair and proper one,” continues: “The principle being thus 
admitted by the High Courts in India the question of the qnantinu of consent 
necessary only remains.” And then as the consent in that case had been 
given by the whole of the reversioners then in existence it decided that the 
Allahabad rule was too strict, and that the transaction must stand in a question 
with two reversioners who had not been parties to the transaction but were 
sons of those who had. The judgment affirmed the Calcutta as against the 
Allahabad rule, but it did not particularise on what exact ground the aliena- 
tion was supported. 

Now it is to be observed that in the particular case it might possibly have 
been supported on cither ground. Although there were three successive 
alienations they in cumulo amounted to an alienation of the whole immovable 
property, and it is just possible that the fact was overlooked which was noticed 

(h) 25 I.A. 183=21 A. 71=2 C.W.N. 729 673=27 M.LJ 123=1914 M.W.N. 430=1914 

(P.C.). P.C. 128. 

(1) 41 Csl. 793. S.C.=1 L.W. 533=12 (j) 25 B. 129=2 Bom. L.R. 820. 

A.LJ. 711=16 Bom. LJt. 425=18 C.WJf. 
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by the learned Chief Justice in this case, that the widow was aLsc 
of movable property. But apart from that the alienations were all made for 
purposes of ostensible necessity. Their Lordships have examined the record 
and find that two of the alienations were to meet money spent in litigation 
presumably connected with the estate; and the third to pay government duty. 
This would protect the alienation on the principles already stated. It is true 
that the concluding words of the judgment as to the sons being bound by 
the consent of the fatliers “Uirough whom they claim” could be read as indeed 
they have been read as indicating that consent operated proijrio viijore. But 
two remarks fall to be made. First the idea of an eventual reversioner claim- 
ing through any one who wont before him is opposed both to principle and 
authority. It is opposed to principle because, as already stated there is no 
vested right till the death. It is oppossed to authority: Bahadur Singh v. 
MoUar Secondly, there is no hint in the judgment that their Lord- 

ships proposed to lay down a now doctrine which would render quite im- 
material mo.st of the Ceases quoted. It seems therefore much safer to conclude 
that the judgment was only meant to settle the point at issue, via., the com- 
parative merits of the Allahabad and the Calcutta rules, leaving the operation 
of consent to stand on the perfectly logical grounds of the authorities quoted, 
than to hold that a new .and illogical extension of the law was introduced, and 
to find consolation in the fact .as stated by Sadasiva Aiyar, J., that Lord 
llalsbury onoe said that law was not a logical science. 

Tlie result of the consideration of the decided cases inay be summarised 
thu'-.. (1) An alienation by a widow of her deceased husband’s estate held by 
her may lie validated if it can lx; sliow.i to lx; a surrender ol her whole in- 
terest in the whole estate in ’’avour of ♦he nom*est reversioner or I’cversioners 
at the time of the alienation. In such circunustances the question of necessity 
does not fall to be considered. But the .surrender must be a hona fide sur- 
render, not a device* to divide tlic estate with the reversioner. (2) when the 
alienation of the whole or part of the estate is to bo supported on the ground 
of necessity, then if such necessity is not proved alhinde and the alienee does 
not prove enquiry on his part and honest belief ^ the necessity, the consent 
of such reversioners as might fairly be expected to be inlere.sted to quarrel 
with the transaction will be held to afford a presumptive proof which if not 
rebutted by contrary proof will validate the transaction as a right and proper 
one. These propositions are substantially the Sitme ns those laid down by 
Jenkins, C.J, and Mookerji, J., in the case of Debt Promd. It follows 
th.at their Lordships cannot agree with a good deal of what was said in the 
case of Rangappa Naik.^^) 

It now becomes neccs.sary to fix what was the character of the deed exe- 
cuted by Marakammal in favoui of Ramasami Gounden. All the Judges in 
the Courts below concurred in holding that it was not a total conveyance of 
Marakammal’s properly, and that was scarcely contested by learned counsel 
Ixifore this Board. This prevents it receiving effect as a surrender. Counsel 
however slrenuou.sly argued that it was a deed for consideration and not a 
deed of gift. As to this all the Judges have decided that it was a deed of gift 
except Kumaraswami Sastri, J., who says that in his view it is unnecessary 
to deeide, but that if he had to do so he would hold it a deed for considera- 
tion. Their Lordships see no ground for disagreeing with the result arrived 
at by the large majority of the learned Judges below. It ealTa itself a deed of 
gift, and it is apparent from the opinion of the Chief Justice that this point 

(le) 29 I.A. p. 1 S.C.-24 All. 94=6 (1) 31 M. 366=18 M.L.J. 309. 

C.W.N. 169-12 M.L.J. 56=4 Bom. L.R. 233. 
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was abandoned at the trial and is not mentioned in the reasons for appeal to 
the Appeal Court. 

Being a deed of gift it cannot possibly be held to be evidence ol alienation 
for value for purposes of necessity. It follows, therefore, that tne deed 
taken by itself cannot stand. 

So far the result at which their Lordships have arrived is in consonance 
with the views of all the learned Judges in the Coui • below except Sadasiva 
Aiyar, J. Bui the Court of Appeal differing from the DislricL Judge and 
from Miller, J., have held that the appellant canno* be allowed to challenge 
the deed on the ground of estoppel or ratification in I'ospcct of his conduct in 
taking the mortgage as above set forth. Their Lordships an- unable to agree 
in this view. They think, with Miller. J., tliat there is here no room for the 
doctrine of estoppel. Of estoppel by i-ecord or by deed obviously there 's 
none. The definition of estoppel in the Indian Evidence Act - a definition 
which covers both estoppel by deed and in pats — is Sec. 115. “When a per- 
son has, by his declaration, act or omission, intentionally caused or permitted 
another person to believe a thing to be time and to act on such belief, neither 
he nor his representative shall be allowed in any suit or procef'ding between 
himself and such person or hi.s representative to deny the truth of that thin j ” 
How can it be said that the plaintiff, by any act of his, led the respondents to 
think that something was true and then to act on that belief? The learned 
Judges of the Appeal Court rest their opinion on the case of Bairamji Singh, 
Their Lprdships have already examined that case, and stated what in their 
view is the true import of the judgment. But apart from that, if Bnjrangi 
Singh’s case had been decided on the ground of estoppel, it alTorcIs no parallel 
to the present case. In that case all the revcrsionei's in being liad cun.senled 
to the alienations. They were bound by their own consent and the post naU 
were held to claim through those that were bound. Here the plaintiff never 
consented to the deed, nor is his claim traced through Ramasami even in the 
matter of descent. 

No doubt there is another view which is not estoppel, but is expressed by 
one learned Judge as ratification. It is scarcely that, though it might be 
hyper-criticism to object to the use of the word. What it is based on is 
this. An alienation by a widow is not a void contract, it is only voidable. 
(Bijoy Copal Mukerji v. Krishttn Mahishi Dcbi).<"i> Now in all cases of 
voidable contracts there is a general equitable doctrine common to all systems, 
that he who has the right to complain mast do so when the right of action is 
properly open to him and he knows the facts. If, therefore, a reversioner, 
after he became in titulo to reduce the estate to possession and knew 
of the alienation, did something which showed that he treated the alienation 
as good he would lose his right of complaint. This may be spoken of, though 
scarcely accurately, as ratification. In some cases it has been expressed as 
an election to hold the deed good. Raja Modhu Sudan Singh v. Rooke 
SinghJ^) 

But it is well settled that though he who may be termed a presumptive 
reversionary heir has a title to challenge an alienation at its inception, he 
need not do so, but is entitled to wait till the death of the widow has affirmed 
his character, a character which up to that date might be defeated by birth or 
by adoption. The present plaintiff raised these proceedings immediately after 
his title was confirmed. 

(m) 34 C. 329 - 34 I.A. 87.^9 Bom. L.R. (n) 24 I.A. 164 .25 C. 1-1 
602 11 C.W.N. 424 -17 M.L.J. 154-4 A.L.J. -7 M.L.J. 127 (P.C.). 
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Of course something might be done even before that time which amounted 
to an actual election to hold the deed good. In that view what was done here? 
The learned Appeal Judges dismiss as inadequate the fact of the purchase of 
the two small pieces of ground. But they attach great weight to the taking of 
the mortgage. Here they have made a siip as to the facts. The mortgage did 
not consist, as they think, of only the idiare of the Mitta which 
had come through the deed of gift. It consisted also of two-fourtcenths 
of the Mitta which had come to the mor^agors in right of their own succes- 
sion. The value of this share was more than the sum secured by it. Now at 
the time of the mortgage the plaintiff did not know whether he would ever be 
such a reversioner in fact a.s would give him a practical intcrc.st to quarrel 
with the deed of gift. Why should he not take all that the mortgagors could 
give or propose to give? To hold that by so doing he barred himself from 
asserting his own title to a part of what was mortgaged seems to their Lord- 
ships a quite unwarrantable proposition. 

Their Lordships will therefore humbly advise His Majesty to allow the 
appeal, and to restore the decree of the District Judge; the appellant to have 
his costs in the Courts below and before this Board.” 

541. Recitals of neces.sity in the deed of alienation. — ^It is weU 
established that recitals of necessity in deeds of alienation by a 
Avidow cannot by themselves be relied upon for the purpose of prov- 
ing the assertions of fact which they contain. If such proof 
were permitted the rights of reversioners could always be defeated 
by the insertion of carefully prepared recitals. Under ordinary 
circum.stanccs, recitals in deeds can only be evidence as between 
the parties to the conveyance and those who claim under them. 
But these recitals arc not always to be altogether disregarded. If 
the deeds were challenged at the time or near the date of their exe- 
cution, so that independent evidence wopld he available, the reci- 
tals would deserve hut slight consideration, and certainly shotild not 
be accepted as proof of the facts. But, as time goes by, and all the 
original parties to the transaction and all those who could have 
given evidence on the relevant points have grown old or passed 
hway, a recital consistent with the probabilities and circumstances 
of the case, assumes greater importance and cannot lightly he set 
aside ; for it should be remembered that even in the absence of 
actual necessity justifying the deed, a representation to the alienee 
as to the existence of such necessity together with his having acted 
honestly in tho belief that it existed after making proper enquiries 
would be sufficient to validate the alienation. The recital is clear 
evidence of the representation, and if the circumstances are such 
as to justify a reasonable belief that an enquiry would have con- 
firmed its truth, then, when proof of actual enquiry has become 

(o) Brij Lot V. Indo Kuntoar, 36 A. 187 - 46 lA. 72-50 I.C. 498=17 A.h.J’. 536= 

.--23 I.C. 715-t1 L.W. 794=12 A.L.J. 495= 21 Bom. L.R. 640.--23 C.W.N. 777=36 M.L.J. 

16 Bom. L.H. 352=18 C.W.N. 649=26 M.LJ. 493=1919 M.W.N. 262=1918 P.C. 196=10 
442=1914 M.W.N. 405=1914 P.C. 38 (P.C.); L.W. 105. 

Rangatami v. Rachiappa, 42 M. 623 rP.C.) 
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impossible, the recital coupled with such circumstances, would be 
sufficient to support the deed. To hold otherwise would result in 
deciding that a title becomes weaker as it grows older, .so that a 
transaction, perfectly honest and legitimate when it took place, 
would ultimately be incapable of justification merely owing to the 
passage of time.^P) But this principle that in the case of ancient 
alienations, recitals are jirima facie evidence of enquiry by the 
alienee is inapplicable to cases where (1) although witnesses to the 
transaction are not available there is documentary evidence which 
is shown as having been withheld by the alienee, (2) the recitals 
are inconsistent with the probabilities and (3) the recitals appear to 
have been made not as representing the truth but for an ulterior 
purpose. 

542. Ancient alienations. — Where I he validity of an alienation 
made by a Hindu widow of her husband’s prf>perty comes in ques- 
tion a long time after the alienation so that it is impossible to ascer- 
tain what were the circiim.stances in which it was made, presump- 
tions are permis.sible to fill in the details which have been obliterat- 
ed by time and it would be open to the Court to assume that the 
alienation was made for necessity .so as to be binding upon the re- 
versioners even though the deed of alienation does not contain 
recitals of such necessity. But this does not mean that mere 
lapse of time does as as a matter of law raise a presumption that the 
alienation was .supported by neces.sity. In such a case, regard must 
be had to the amount of evidence likely to bo available after the 
lapse of a long time and presumptions should be allowed to fill in 
gaps disclosed in the evidence, or in other words, to supplement 
that evidence, but if there is evidence justifying the conclusion that 
the alienation was not supported by necessity or was beneficial to 
the estate, presumptions to contradict that evidence would be out 


(p) Banga Chandra v. Jagat Klshore, 

44 C. 1S6 (P.C.)-:43 I.A. 249 -4 L.W. 458 
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of place/*) In the case of Kumarasami v. Narayajiasami,^^^ 
where the validity of a widow’s alieiuition was attacked in a suit 
by the reversioners 50 years after the date of the alienation so that 
it was impossible to ascertain what were the circumstances in which 
it was made, the alienation was upheld even though the deed of 
alienation did not contain any recitals as to necessity. 

Kumarasami v. Narayanasami, 36 L.W. 1R6 at 190—191. 

“The suit wa.s brought more than fifty years after the sale. Both the 
andor and the* vendoe have died. All the attc.stors of Ex. 7 (about 13 in 


premissible to fill in the details which have been obliterated by time. This 
rule, which says, that detailed evidence may be dispensed with, applies not 
only where there are recitals in the deeds as in Bancfa Chandra Dhur Biswas 
V. Jagat Kishore Acharjya Chowdhuri(v) and Somayya v. Venfctti/i/o(“) but 
also in other eases. As an instance of the latter, may be mentioned Venkata 
Reddi v. Rani Saheha oj Wadhwan.(^) In that case, no deed was produced 
(See the argument of Mr. Do Gruyther), but still the Judicial Committee held, 
agreeing with the High Court, 

“ • * * It will not bo rca'ionablc to expect such full and detailed evidenea 
as to the state of things which gave rise to the sale in question, as in 
the case of alienations made at more or less recent dales. In such circum- 
stiinces, presumptions are permissible to fill in the detail.^ which have been 
obliterated by time.” 

It may bo mentioned that one of the circumstances tliat weighed with the 
High Court in upholding the alienation, was the inaction and silence of the 
presumptive heirs who could have brought but did not bring, a declaratory 
suit. (Sec page 54.3). We cannot therefore uphold the argument, that the 
rule that presumptions may be made to fill in gaps, is to be confined only to 
a case, where the alienee can point to recitals in the deed, under which he 
claims. We may also refer to UTagniram SUaram v. Kastnrhhai Manibhai/V) 
another decision of the Judicial Committee. Where the validity of a permanent 
lease granted by a Shebait came in question a long time (nearly hundred 
years) after the grant. s«) tlial it was not possible to ascertain what were the 
circumstances in which it wis made, the Privy Council held that the Court 
.should assume that the grant wa.s in;-de for necessity so as to be valid. The 
following obscrvatioiis of their Lordships may usefully be quoted : — 

“In the case of Chockalingam PHUii v. Mayavdi Chpttiar,(s) it was pointed 
out that although the manager for the time being had no power to make a 
permanent alienation of temple propeily in the absence of proved necessity 
for the alienation, yet the long lapse of time between the alienation and the 


(t) Bhojraj v. Sitaram, 43 Mh.W. 120- 
1936 P.C 60 -40 C.W.N. 257:- 38 Bom. L.H 
344- 70 M.LJ. 225-. 1936 A.L.J. 755; See 
also Tej Bahadur v. Radha, 1936 AUJ 
1373 -1936 A. 853. 

tw) 36 L.W. 186-1932 M. 762 -.1932 
M.W.N. 850. 

(V) 44 C. 186-14 A.I..J. 1103-.18 Bom. 
L.R. 868-21 C.W.N. 225-31 M.L.J. 563- 
(1916) 2 M.W.N. 336=1916 P.C. 110-4 


L. W. 458 (P.C.). 

(u) 48 M.L.J. 224=22 L.W. 81=1925 M. 
673. 

(X) 43 M. 541=47 I.A. 6-=18 A.I,.J. 367 
-=22 Bom. Ii.R. 541=38 M.L.J. 393=1920 

M. W.N. 315=1920 P.C. 64. 

(V) 46 B. 481=42 M.L.J. 501=26 C.W.N. 
473=20 A.L.J. 371=24 Bom. L.R. 584= 
1922 M.W.N. 319=49 I.A. 54=1922 P.C. 163. 
(z) 19 M. 485=6 M.L.J. 247. 
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phnllon ge of its Validity is a circumstance which enables the court to assume 
that the original grant was made in exercise of that extended power. Their 
Lordships have no hesitation in applying that doctrine to the present case. 
If in fact the grant was made by a person who possessed the limited p >wer of 
dealing under which a shebait holds lands devoted to the purprues of religious 
worship, yet none the less there is attached to the uflice, in special and unusual 
circumstances, the power of making a wider grant than one which enures 
only for his life. At the lapse of 100 years, when evt^y party to the original 
transaction has passed away, and it becomes completely impossible to ascertain 
what were the circumstances which caused the origin.'' giant to be made, it is 
only following the policy which the Courts always adopt, of .^>c-curing as fur as 
possible quiet possession to people who ate in apparent lawful holding of an 
estate, to assume that the grant was lawfully .uid not milawfully made.” 

(See also the Judgment of Spencer, J., in Natesa Aiyar v. I'anchapagesa 
AiyarM)) 

On the evidence and on the probabilitic.s, we agi'ce with the lower Court 
in holding that it has been shown that the sale was made for legal necessity. 

The appeal is di.smissed wi'h cosl.s ol (lio contesting i espoiv Icnts." 

543. Widow’s alienation in excess of her powers is only void- 
able. — A transfer made by a Hindu widow or other female limited 
holder in excess of her powers is not void but only voidable at the 
instance of the next reveisionersi*’> who may, either singly or as a 
body, be precluded from exercising their right to avoid it either by 
express ratification or by acts which treat it as valid and binding 
even before the rever.sion opened, or they may treat it as a 
nullity as for instance by instituting a suit for possession. But 
none except thusu who are entitled to succeed to the estate can 
question the transaction.^^) Thus a mortgagee has no locxis standi 
to resist the claim of a donee from the widow to redeem the mort- 
gage on the ground that the gift was beyond the powers of the 
wdow.^^) 

544. Alienation when to be upheld. — Sir Lawrence Jenkins 
C.J., in Debi Prasad v. GoIap<») summed up the law relating to 
the upholding of a widow’s alienation as follows : 


(a) 22 L.W. 874-192G M. 247. 

(b) Bijoy Copal v. Krishna, 34 C. 329 
-34 I A. 87-9 Bom. LB. 602^11 C.W.N. 
424-17 M.L.J. 154-4 A.L.J. 329 (P.C.): 
Lilfcu Mahto v. Amar, 1936 P. 602-18 
P.Ii.T. 63 ; Ramgowda v. Bhausaheb, 52 

B. 1-54 I.A. 396-29 Bom. L.B. 138(h-32 

C. W.N. 88-27 UW. 140-1927 M.W.N. 736 
-53 M.L.J. 350-1927 P.C. 227; Baja 
Modhu V. Rooke, 25 C. 1-24 I.A. 161-7 
Sar. 194 ; SKaratn v. Khandu, 45 B. 105— 
22 Bom. L.R. 1155=1921 B. 413 ; Ajodhia 
Prasad v. Mt. Sanharl Kuar, G Luck. 710 
=1932 Oudh 342. 

(c) Ramgowda v. Bhausaheb, 52 B. 1= 
29 Bom. L.R. 1380=32 C.W.N. 88=27 L.W. 
140=1927 M.W.N. 736=53 M.L.J. 350=1927 


P.C. 227-54 I.A 396 

fd) Rangasami v. Nachiappa, 42 M. 523 
-16 I.A. 72-17 A.L.J. 536 21 Bom. L.B. 
610 23 C.W.N. 777=36 M.L.J. 493-10 L.W. 
105 1919 M.W.N. 262=1918 P.C. 196. 

(<>) Bii;at Mahton v. Kulpet, 13 P.it. 182 
-1934 Pat. 498. 

(/) Ajodhia Prasad v. Mt. Sanjhari 
Kuar, 6 Luck. 710- 1932 Oudh 342=139 
I.C. 631 ; Sitaram v. Khandu, 45 B. 105= 
1921 B. 413=22 Bom. L.B. 1155; Appaon 
Naicken, In re.. 60 M.L.J. 488-1930 M.W.N. 
93!i=32 L.W. 592r^l931 M. 377; Saro- 
jendra v. Bmapatii, I.L.R a938) 2 C. 
245=1938 C. 468. 

(0) 40 C. 721=19 1X3. 273=17' C.W.N. 
701 (F.B.). 



572 


HINDU LAW 


[CHAP. XIV. 


“To uphold an alienation, by a widow, of her deceased hus- 
band’s estate, where she is his heir it should be shown (i) that 
there was legal necessity or (ii) that the alienee, after reasonable 
enquiry as to the necessity acted honestly in the belief that it 
existed, or (iii) that there was such consent of the next heirs as 
would raise a presumption, either of the existence of necessity or of 
reasonable enquiry and honest belief as to its existence, or (iv) that 
there was a consent of the next heirs to an alienation, capable of 
being supported by reference to the theory of the relinquishment of 
the widow’s entire interest and consequent acceleration of the inte- 
rest of the consenting heirs. Where any one amongst the first three 
positions is established, the alienation may be of the whole or any 
part of the husband’s estate, but where the fourth alone is proved 
then the alienation must be of the whole.’’ See also S. 562. 

SURRENDER. 

545. Sturrendcr by widow. — Hindu widow can renounce 
the estate in favour of the nearest reversioners, and by a voluntary 
act efface herself from the succession as effectively as if she had 
then died. This voluntary self-effacement is sometimes referred to 
as a surrender, sometimes as a relinquishment or abandonment of 
her rights. This may be effected by any process having that effect, 
provided that there is a bona fide and total renunciation of the 
widow’s right to hold the property. But a surrender by a widow 
who is a ward of Court under the Court of Wards Act is invalid in 
the absence of the Court’s consent thereto. U) But the fact that the 
surrendcrer is a minor does not affect its validity. 

546. Form of surrender. — ^The essence of surrender being self 
effacement, if there is a bona fide and total renunciation of the 
widow’s right to hold the property no particular form is necessary 
to have it effected.^*) No written instrument is required under the 


(Ii) Chinnaawami v. Appaswaml, 42 M. 
25=8 L.W. 512-35 M.L.J. 512=1918 
M.W.N. 756-48 I.C. 147 ; Moti v. LalOas, 
41 B. 93 37 l.C. 945=18 Bom. L.R. 954; 
Sham Rathi v. Jaichha, 39 A. 520=40 I.C. 
117—15 A.L.J. 364 ; Rangasaml v. Naehi- 
appa, 42 M. 523=46 I.A. 72=17 A-L^l. 636 
=21 Bom. L.R. 640=23 C.W.N. 777=36 
M.L.J. 493=10 L.W. 105=1919 M.W.N. 262 
=19 I.C. 273=1918 P.C. 196. 

(i) Bhagwat Koer v. DhanvfcdAarl. 47 
C. 466=46 I.A. 259=17 A.LJ. 1036=22 
Bom. L.R. 477=24 C.W.N. 274=37 M.L.J. 
513=1 P.L.T. 1. -12 L.W. 105=1919 M.W.N. 
860=1919 P.C. 75 ; Sitanna v. Viranna. 39 
I..W. 607=1934 M.WJr. 414=15 P.L.T. 497 
-1934 A.L.J. 433=38 C.W.N. 697=36 Bom. 


LR. 563= 67 M.L.J. 20-61 I.A. 200=57 
Mad. 749-1934 F.C. 105 (P.C.): Behart 
Lai V. Madho Lai, 19 C. 236=19 I.A. 30. 

(j) Man Singh v. Nowlakhbhati, 5 P. 
290=-31 C.W.N. 49=53 I.A. 11=24 A.I..J. 
250=50 M.L.J. 332=1926 M.W.N. 332=7 
P.L.T. 223=28 Bom. L.R. 841=1926 P.C. 2. 

(fc) Ramayya v. Bapanamma, 42 L.W. 
790=1936 M. 16 affd. in 44 L.W. 610=71 
M-LJ. 700=1936 M.W.N. 1201=1937 M. 146. 

(1) Bhagwat Koer v. Dhanukdhart, 47 
C. 466=46 I.A. 259=17 A.L.J. 1036=22 
Bom. I..R. 477=24 C.W.N. 274=37 M.I..J. 
513=12 1..W. 105=1919 M.W.N. 860=1 
P.L.T. 1=1919 P.C. 75; Venkatadrt v. 
Subbareddi, 82 I.C. 1025=1925 M. 382. 
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law/™) though if one is executed it requires to be registered. 
The essence of surrender being that the widow should part with the 
whole of her interest, it docs not matter if it is done by one single 
act or by a process consisting of several stages of successive 
acts.t®) 

547. Essentials of surrender. — ^Thc foUowi 't* are the essential 
requisites of a valid surrender. 

1. It must be in favour of the nearest reversioner, if only one, 
or the whole body of such reversioners, if more thr.n one*'" whe- 
ther male or female. Where the surrender in effect is a sur- 
render in favour of all the nearest revo.vsj oners, as where the docu- 
ment of surrender is executed in favour of one of tiu^m as the 
Karta of all which he in fact happen c to be and the intention to 
transfer in favour of all of them is apparent, the mere fact of the 
document being in favour of one of them would not detract from 
the transaction being a valid surrender. *•’> 

Note. A surrender in favour of remoter reversioners with the consent of 
the nearer reversioners is to be considered as a double surrender and held 
valid, (s) 

2. The surrender must bt total, not partial, and a partial 
surrender is invalid even if it is to the nearest reversioner and abso- 
lute as to that part.<“) But this rule applies only in the case of 
her husband’s estate and the fact that a widow has not relinquish- 
ed her Stridhana also docs not affect the validity of her surrender. 


(m) Barjore v. Kali Charan, 111 l.C. 
475; Nimua Chandra v. Mohitoih, 1936 
C. 106=40 C.W.N. 777. 

(n) Gaurt Bai v. Gaya Bai, 97 I.C. 995. 

(o) Surya Kao v. Suryanarayana, 64 
i.C. 488-14 I..W. 29=41 M.L.J. 208=1921 
M.W.N. 431=1921 M. 332 ; Maru v. Hanso, 
48 A. 485-1926 A. 413=24 A.L.J. 541. 

(li) Rama Aiyar v. Narayanaawami, 96 
I.C. 483=23 L.W. 496=51 M.LJ. 313-1926 
M.W.N. 958=1926 M. 609; Bachu Panda 
V. Dulhma, 80 I.C. 4=1925 A. 8 ; Ranga- 
sami V. Nachiappa, 42 M. 523=46 I.A. 72 
=19 l.C. 273=17 A.L.J. 536=21 Bom. L.R. 
640=23 C.W.N. 777-36 M.L.J. 493=10 I..W. 
105=1919 M.W.N. 262=1918 P.C. 196; 
Manjaya v. Seshagiri. 49 B. 187=1925 B. 
129 (2) =26 Bom. L.R. 1267. 

(g) Sitanna v. Viranna, 39 L.W. 607= 
1934 M.W.N. 414=15 P.1..T. 497=1934 

A.L.J. 433=38 C.W.N. 697=36 Bom. I..R. 
563=67 M.L.J. 20=61 I.A. 200=57 Mad. 
749=1934 P.C. 105 ; Sartaji v. Ramjaa, 46 
A. 59=1924 A. 166=21 A.L.J. 796. 

(r) Radharani v. Brindarani, 1936 C. 
392 affirmed In 1939 P.C. 27. 

(8) Chito V. Jhunani Lai, 124 I.C. 713 
=1930 A. 395 : Robokishore v. Harl Rath, 
10 C. 1102 (F.B.) : Rarayanatwami v. 
Kama Aiyar. S3 M. 692=57 I.A. 305=32 


Bom. Lr. ir,61=59 M.L.J. 666=32 L.W. 
656=34 C.W.N. 1045=1930 P.C. 297 where 
Uic question was not spccilically decided , 
ChinnastDami v. Apimswami, 42 M. 25=8 

L. W. 512-35 ML.J. 512: -1918 M.W.N- 756 
=48 l.C. 147 where surrender to daughter’s 
son witli daughter’s consent upheld. See 
contra in Tukamm v. Yc*«, 55 B. 46- 
1931 B. 100=32 Bon.. L.R. 1463 which is 
dissented Ironi in Pandurang v. Ishwar, 
40 Bom. L.R. 1270. 

(t) Sureshwar Misscr v. Maheshrani, 48 
C. 100-47 I.A. 233-. 18 A.L.J. 1069= 
39 M.L.J. 161=1920 M.W.N. 472=25 C.W.N. 
194=1921 P.C. 107 : Behari Lai v. Madho 
Lai. 19 C. 236=19 I.A. 30 ; Kangasami v. 
Kachiappa, 42 M. 523=46 I.A. 72=19 I.C. 
273=17 A.L.J. 536=21 Bom. L.R. 640-23 
C.W.N. 777=36 M.L.J. 493=10 L.W. 105= 
1919 M.W.N. 262=1918 P.C. 196. 

(u) Kanposami v. Rachiappa, 42 M. 523 
=46 I.A. 72=19 I.C. 273-17 A.L.J. 536= 
21 Bom. L.R. 640=23 C.W.N. 777=36 

M. L.J. 493=10 L.W. 105-1919 M.W.N. 262 
-1918 P.C. 196. 

(v) Sureshwar Mlaser v. Maheshrani, 
48 C. 100--47 I.A. 233=18 A.L.J. 1069 -39 
M.L.J. 161=1920 M.W.N. 472=25 C.W.N. 
194=1921 P.C. 107. 
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Note. When it is .said that a surrender by a female limited owner must 
be of the entire estate, it means the entire estate then in the possession 
and enjoyment or control of the limited owner. <"’) Where some of the pro- 
perties have aireadj been .'lUenaled away and arc in possession of sti'angers, 
it cannot be the i ase that the widow or daughter surrendering her rights is 
required to mention all possible causes of action about them at the risk of 
finding her act invalid. If at the date of the surrender all that the surrenderer 
has is a chance of getting a prior alienation of an item of the estate effected 
by somebody else set aside, tlial is not properly and the omission of such a 
right of action from the surrender cannot be held to diminish from the entirety 
of the surrender. Besides, an honest omis.sion, duo to either ignorance or 
oversight, to include a small portion of the property in the surrender deed 
cannot alLnl the validity of the surrender which, apart from such omission, 
is shown to be a boua fide one. tv) Since a surrender must be of the whole 
estate one co-widow cannot surrender without the conjunction of the other 
co-widow.tz) 

3. The surrender must be a bona fide surrender and not a 
device to divide tlio estate with the reversioners. 

A reasonable provision for maintenance of the widow does not 
vitiate the .surrender,''*' even though The provision is by way of 
iilisolu'e traosl'er uf a rertsonnble portion of the property to the 
widow or t.ikes the form of a lump payment by way of considera- 
tion.*''' Bui if as a consideration lor Ihe surrender, the widow 
gets the whole of the profits of the property for the whole of her life 
for maintenance, the transaction cannot oe upheld as a valid sur- 
render. The surrender to be valid should not contain any provi- 
sion for the maintenance of a third party, as for instance a 
daughter-in-law, 'f' nor should it rosci*ve any right in the widow to 


(w) Brojexwan v Manaranjan, 1937 C. 
167 ; Ramayya v. Sapanamtiia, 4i L.W. 
610=71 M.LJ 700-1936 M.W.N. 1201- 
1937 M 146. 

(.c) Krithnavenamma v. lUiniunantha 
Raa. 38 L.W. 773.-146 l.C. 1093=1933 M. 
860=1933 M.W.N. 1010. 

(y) Haribhai v. Narayan, 40 Bom. LR. 
876--I.L.R 1938 B. 723 1938 B 438. 

(;) Anna Ttaidu v. Jagya NoJrfw. 79 l.C. 
G4G--11923 M. 153. 

(a) Snresliwar Mis$er v. Maheshrarn, 
48 C. 100-^47 I.A. 233 18 A.L.J. 1069^ 
M.L.J. 161- -1920 M.W.N. 472..:25 C.WJI. 
194---1921 P.C. 107 : Ranyatami v. Nachi- 
appa, 42 M. 523-46 I.A. 72-17 A.L.J. 536 
21 Bom. LK. 640 .23 C.W.N. 777.-36 M.LJ. 
493=10 L.W. 105-1919 M.W.N. 262=1918 
P.C. 196-19 l.C. 273 (P.C.); Covinila 
Prasad v. Shivlinoa, 32 Bom. L.R. 1482= 
1931 B. 107 ; Santi Kumar v. Mufcunda, 
62 C. 204-39 C.W.N. 226=1935 C. 20. 

(b) Bhagwat Koer v. Obanufcdhari, 17 
A.L.J. 1036-22 Bom. L.R. 477=21 C.W.N. 
274=37 M.LJ. .S13=l P.L.T. 1=1919 
MWN. 860 - 46 lA. 259=47 C. 466=1919 


P.C. 75 12 L.W. 105 (P.C.) ; Adhar Singh 
V. Rum Manohar, 45 A. 610=1924 A. 114 
-21 A.L.J. 548 ; Sureshvoar v. Moheah- 
umi. 48 C. 100=47 IJi. 233=1921 P.C. 107 
- 18 AL.J. 1069---39 M.L.J. 161=1920 
M.W.N. 472=25 C.WN. 104; Bhuta Singh 
V. Mangu, 1930 Lah. 9 ; SKonna v. 
Viranna. .19 L.W. 607=1934 M.W.N. 414= 
15 P.LT. 497 ---1934 A.L.J. 433-_38 C.W.N. 
697 . 36 Bom. L.R. 563=67 M.L.J. 20=61 
I.A. 200-57 Mad. 749=1934 P.C. 105 
|P.C.): Radharani v. Brindarani. 1036 C. 
392=63 C.L.J. 263 adlrmed in 1939 P.C. 
27. 

(c) Karuppa Goundan v. Mudali Goun- 
dan, 1921 M. 681 ; Subbalukshmi v. Nara- 
yana. 58 M. 150=40 L.W. 196=67 M.L.J. 
179-1934 M.W.N. 932=1934 M. 535. 

(d) Gopal Dos V. Sri Thafcurji, 1936 A. 
422. 

(e) Kriihna Bhatta v. Subbanna, 1929 
M. 611 ; fiehori Lai v. Madho Lai, 19 C. 
236 -19 I.A. 30. 

(/) Gangadhar v. Prabhudha, 56 B. 410 
=1932 B. 625=34 Bom. L.R. 1223. 
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resume the management of the properties under any contin- 
gencies, 

A widow cannot be said to have withdrawn lier life estate, if 
notwithstanding her paper declaration, she continues to be in pos- 
session of the estate.''*) 

Note. To constitute a device to divide the esUile w i the i eversioncr it is 
not necessary that the widow .should take part o£ the properly directly. An 
arrangement by which the reversioner as a consido-ation for the surrender 
promises to convey a portion of the property to a Jionineo of the lady may 
well fall under that description. '»• Can a widow who has already effected 
transfers of property not bindi ig on the reversioner validly sin render her 
estate to the reversioners? “tVhen the wid.iw purported to surrender her 
estate, she did not and could not surrender ‘ht* whole e.f hei hus..and's estate' 
so as to efface herself completely. The piavious alienation:, wore her own act 
and she could not get rid of them. To th-U e:* "ni she was unable to Minendcr 
the whole of the estate and therefeirr' 'ho suirendor which she purported to 
make is invalid. This is also the view taken in the. d .‘cision in Sakharam v. 
Thama,(i) and there is no rfu;oii wh.nl 'ver to take any o'her view in accord- 
ance with the doctrine laid down ri Raagasami (lounilen v. Nachipjw 
GoHnden.fk) Certain cases have been mentioned in w’hich a surrender has 
been acted upon, but the question whether it was a valid surrender or not was 
not raised and therefore tho-se decisions are not authority in the present 
case."(l) Sakharam's case was one where a sin render by a widow «ubsequenl 
to a gift by her of her whole estate to :i third party w.i-> held innper.'itivc as 
a valid surrender on the ground that the widow by the gift lind pu' it beyond 
her power to make a surrender of her whole interest in favour of the I'ovor- 
sioner. But .sec S. .^53 where this question is fi'ily di.scusscd. 

4. A .snirender effected by a widow in iynoranco of her rights 
and without n*ali..:ng the true position of affairs is not valid in 
law.<"*) 


548. Alienation justiiied on the principle of surrender. — A 
widow’s alienation otherwi.se invalid may be validated if it can be 
shown to be a surrender of her whole interest in the whole estate in 
favour of the nearest reversioners at the time of the alienation 
provided it is bona fide. The surrender once exercised in favour of 
the reversioners, the estate becomes theirs and it is an obvious ex- 
tension of the doctrine to hold that inasmuch as they are in title to 


( 0 ) Joges Chandra v. Prasanna Kumar, 
1932 C. 664=55 C.L.J. 283. 

(h) Man Singh v. Nawalakhbati. 2 P. 
607=1923 P. 492 ; Siibramania v. Piramu 
Ammal, 90 I.C. 1024=1925 M. 1111=19 
M.L.J. 128 : Behari Lai v. Madho Lai, 19 
C. 236=19 I.A. 30. 

(1) Sureahioar Misser v. Maheshrani 48 
C. 100=47 I.C. 233=18 A.L.J. 1069=39 
M.L.J. 161=1920 M.W.N. 472=25 C.W.N. 
194=1921 P.C. 107 : Subbalakshml v. Wora- 
yona. 58 M. 150=40 I..W. 196=67 M.Ljr. 


179-1934 M.W.N. 932-1934 M. 535. 

(1) 51 B. I0ig--192S B. 26 29 Bom. I..R. 
1571. 

(fc) 42 M. 523 -46 I.A. 72- -17 A.L.J. 536 
-21 Bom. L.R. 640 - 23 C.W.N 777=36 
M.L.J. 493-10 L.W. lO.! -1919 M.W.N. 262 
1918 P.C. 196. 

(l) Vijiaraghavachariar v. Ramanuja- 
chariar, 29 L.W. 95 -114 I.C. 233-=55 
M.L.J. 

(m) Krishnn 
1929 M. 611. 
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convey to a third party, it comes to the same thing if the convey- 
ance to the stranger is made by the widow with their con- 
sent. Hence a surrender by the widow of the whole of her hus- 
band’s property with the consent of her daughter, who would take 
her property as the next reversioner in full ownership, in favour of 
the husband of her other deceased daughter is valid and binding on 
the son subsequently adopted by the widow. 

549. Gift to reversioners. — ^Though a gift of the whole estate 
in favour of the whole body of reversioners can be justified on the 
principle of surrender neither a gift of only a portion of the pro- 
perty in favour of all the reversioners^^' nor a gift of the whole 
estate in favour of some only of the reversioners without the con- 
sent of the rest^’’' can be justified on that ground and both are 
avoidable by the actual reversioner as transfers in excess of the 
widow’s powers. 

550. Surrender and widow’s motive. — A surrender otherwise 
valid cannot be attacked on the ground that it was prompted not by 
proper, religious or spiritual motives. 

551. Surrender for consideration. — If the surrender is a bona- 
fide one and not a device to divide the estate with the reversioner 
mere payment of consideration for the surrender does not vitiate 
the transaction, f*' If a surrender for consideration is lacking in 
hova ftdes and, by reason of the consideration being unreasonably 
heavy, is merely a device to divide the estate, it is devoid of legal 
effect and will not bo uphold. But the validity of a surrender 
cannot be questioned by a reversioner who was a party to it and 
in whose favour it was made, on the ground that there was conside- 
ration for the surrender. 


552. Widow’s position after surrender . — A woman who sur- 
renders is clearly not civilly dead for any other purpose than for 


(n) Runaasami v. IVachia)ip<i. 42 M. 523 
-46 I A. 72 -.17 A.LJ. 5.36=21 Bom. UH. 

640- 23 C.WN. 777 36 M I. J 493-10 
L.W. lO.*; 1919 M.3VN. 26 1919 PC 196 
- 19 I.C. 273 (P.C.). 

(o) Antu Navaji v. Yeahwant Bala, 34 
Bom. L-R. 811=1932 B. 430; Robaklshore 
V. Hari Nath. 10 C. 1102 ; See contra In 
Ttikuram v. Yesu, 55 B. 46 -- 1931 B. 100- 
32 Bom. L.R. 1463 ; Yeshwantu v. Antu, 
58 B. 521 affirming .34 Bom. L.R. 811 ; See 
also Bala v. Baya, 60 B. 211. 

(p) Sartajl v. Ramjas, 46 A. 59-1924 
A. 166=21 A.L.J. 796 (gift to daughter of 
the entire estate). 

(q) Rangasaml v. Nachiappa, 42 M. 523 

-^46 I.A. 72=17 A.I..J. 536=21 Bom. L.R. 
640-23 C.W.1I. 777=36 483=10 L.W. 


105-1919 M.W.N. 26=1919 PC. 196-19 
IC. 27.3 (PC.). 

(r) Raghunandan Singh v. Tulshi Singh. 
46 A. 38=1924 A. 315. 

(s) Snbbiah v. Palury, 31 M. 446 ; 
Subb/ilakalmi v. Narayana, 40 L.W. 196— 
67 M.L.J. 179=1934 M.W.N. 9.32=1934 M. 
535=58 M. 150. 

(t) Man Singh v. Notelakhbatl, 2 P. 607 
-1923 P. 492 affirmed in Man Singh v. 
Nowlakhbtttl, 5 P. 290-31 C.W.N. 49=53 
I A. 11-24 A.L.J. 250=i;0 IVr.L.J. 332=1926 
M.W.N. 332=7 P.L.T. 223=28 Bom. L.H. 
841-1926 P.C. 2; Manmaiha v. Gobinda- 
laU. 1939 C. 135. 

(u) Jeka Dvla v. Bai Jivi. 39 Bom. L.R. 
1072. 
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t he purpose of bringing in the next reversioner as heir at once to 
her own husband’s estate. She continues to own her own Stri- 
l^V^ann, and the obligation of all persons who take her husband’s 
estate to maintain her, which is an absolute obligation thrown by 
the Hindu Law, cannot bo destroyed by her surrender thereof. 
She does not become a sanyasi because she surrenders her hus- 
band’s estate. She is entitled to acquire prop.-rtics, lo retain her 
Stridhana and to bring suits, and she remains competent to enter 
into contractual and other obligations. Hut so far as her hus- 
band’s estate is concerned, she has no existence in law, so that on 
the death of the next heir who takes the estate on her surrender, 
the estate cannot revert to her even though she happens to be the 
nearest heir then alive. 

553. Surrender and prior aiienaiicn«-. — On the question how far 
the prior alienations by a widow hi excess of her powers are affect- 
ed by her subsequent sunendcr, Ihivo cliflereiit view:’ have been 
expressed by the Court.-!. One view is that the reversioner who 
obtains the estate tru-ough the wi.Iow’.s .sun’cmlor is not entitled to 
set aside her antecedent alienations during her life-time, but must 
wait till her deatli to do so.'*> The second view is that the sur- 
render itself is inoperative inasmuch as by her prior invalid aliena- 
tions which she cannot question during her life-time, she has made 
it impossible for her to make a valid surrender which must com- 
prise her whole estate. The third view was that expressed by 
Page J. in Prafulla v. Bhabani,^^'> that the prior alienatioas became 
extinguished by the .surrender and the rcv{;»*sioner is entitled on 
surrender, to recover possession of the properly improperly 
alienated. Of these three, the first seems to be the most rea- 
sonable and equitable view to take having regard to the respective 
rights of the widow, the alienee and the reversioners. The whole 
doctrine of surrender and consequent acceleration of the estate of 
the reversioners has been evolved by Courts of justice on general 
principles of jurisprudence and the surrender by the widow and 
the acceptance of the estate by the reversioner are purely matters 
of contract. So far as reversioners are concerned, their position 

manyam, 39 M. 1035^30 M.L.J. 260 -32 
I.C. 813 ; Copal Das v. Sri Thakurji, 1936 

A. 422 : Basudeo v. Baldyanath. 1935 Pai 
175 ; Jeka Dula v. Bni Jivi, 39 Bom. Ti.R 
1072=1938 B. 37 : Krishnavenamma v 
Hanumantha, 1933 M. 860. 

(y) Vijiaraghaoachariar v. Ramanuja- 
chariar. 114 I C. 233-29 L.W. 95-55 M.L.J. 
859=1928 M.W.N. 510=1929 M. 37 : 
Sakharam v. Thama, 51 B. 1019=1928 

B. 26 - 29 Bom. L.R. 1571. 

(2) 52 C. 1018=1926 C. 121. 

(a) Ram Krishna v. Koiistdya, «0 

C. WN. 208*rl935 C; 689. 


(V) Chinnaswami v. Appaswami. 42 M. 
25=8 L.W. 512=35 M.L.J. 512=1918 
M.W.N. 756=48 I.C. 147. 

(to) Sorfnji v. Ramjas, 46 A. 59=1934 
A. 166—21 A.L.J. 796 ; But see Chengapa 
V. Baradagunta, 43 M. 855=12 L.W. 656= 
1921 M. 246=39 M.L.J. 567=1921 M.W.N. 
29. 

(x) Sundarasiva Rao v. Viyyamma, 48 
M. 933= 22 L.W. 398=49 M.L.J. 266=1925 
M.W.N. 643=1925 M. 1267 ; Lachmi Chand 
V. Lachho, 49 A. 334=1927 A. 258=25 
A.L.J. 161 ; Ramayya v. Narayya, 1927 M. 
530=52 MJ,.J. 634 ; Subbomma v. Subra- 
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is quite different from that of an adopted son as laid down in 
Vaidyaiiatha Sastri v. Savithri AmmaU'^^ The widow cannot by 
making a surrender in favour of the reversioners defeat rights 
created by herself in third parties and it is unjust to allow them 
dining the widow’s life-time to defeat those rights. But for the 
surrender, the prior alienations would be good for her life-time 
and the accrual of the right to the reversioners prematmely by the 
action of the widow ought not, on principles of justice and equity, 
to be held to defeat the alienee’s rights during her life-time. As 
regards the view that the surrender itself is invalid, the whole 
thing seems to rest on false premises. The dictum of the Privy 
Council that the surrender should be of the totality of her estate 
cannot be construed to mean the totality of the estate as it descend- 
ed to her when the succession opened in her favour. If this reason 
is Sound then a widow cannot effect a surrender even when she 
has made alienations for proper and accredited necessity. Totali- 
ty of the estate can only mean the whole of the estate which vests 
in her at the time of the surrender. In this view the prior aliena- 
tions, though in excess of her powers, cannot be held to bo invalid 
during her life-time and the estate which she pos.sesses at the time 
of the surrender being only that which has been left untouched by 
those alienations, the surrender of that estate must be held to be 
valid. To deny the right of surrender to a widow under such 
circumstances will have the result not infrequently of tying her to 
an estate which she is either not willing to manage or is incapable 
of managing. To force her to such a position by denying her the 
right to surrender is a course beneficial neither to the widow nor 
to the actual revei-sioncrs.^*'^ No doubt, if the prior alienation and 
the following surrender are parts of a scheme by which the widow, 
the alienee and the reversioners have conspired to divide the estate 
between themselves so as to defeat the actual reversioners when 
the succession is to open on her death, the surrender falls within 
the rule against the validity of a device to divide the inheritance 
and hence should be declared void against the reversioners exist- 
ing at the time of her death if such reversioners have not been a 
party to the scheme. 

554. Surrender and subsequent adoption. — ^The effect of a 
valid surrender by a widow is that the then reversioner takes an 
absolute estate and as the surrender is an act which is by Hindu 
Law within the competence of the widow, her son adopted after the 
surrender cannot question it.f«> 

(b) 41 M. 75=:6 L.W. 542-=42 I.C. 245= 1936 M.W.N. 1201. 

33 M.L.J. 387=1917 M.W.N. 653. (d) Jeka Dula v. Bai Jivi, 39 Bom. LA. 

(e) See Ramayya v. Bapanamma, 42 1072. 

M.LW. 790=1936 M. 16 conflnned In 44 (e) Rama Nana Babur v. Dhondi 

M.UW. 610=1937 M. 148--71 M.L.J. 700= Murori, 47 B. 678=1923 B. 432=25 Bom. 
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555. Rights and remedies of reversioners. — reversionary 
heir, although having only those contingent interests which are 
differentiated little if at all from a spes successionis, is recognised 
by Courts of law as having a right to demand that the estate be 
kept free from waste and free from danger, during its enjoyment 
by the widow or other owner for life.<^) He is entitled to institute 
a suit in the life-time of the female owner, for a declaration that 
an alienation made by her is not binding on the reversioners, the 
object of the suit being to remove a common apprehended injury 
to the interests of all the reversioners, presumptive and contin- 
gent. A reversionary heir thus appealing to the Court truly for 
the conservation and just administration of the property does so 
in a representative capacity so that the corpus of the estate may 
pass unimpaired to those entitled to the i eversion. A reversioner 
during the widow’s life-time can instituJf' -i suit to restrain 
the widow from committing waste, <'■> or for a declaration that an 
alienation by her is not binding on the reversioner ; and if the 
widow dies, he is entitled to bring a suit for possession of the 
property improperly alienated. 

556. Persons entitled to sue for injunction or declaration. — 
It cannot be the law that any one who may have a possibility of 
succeeding on the death of the widow can maintain a suit for 
injunction or declaration above mentioned, for, if so, the right to 
sue would belong to every one in the line of succession, however 
remote. The right to sue must therefore be limited. If the nearest 
reversionary heir refuses, without sufficient cause, to institute pro- 
ceedings or if he has precluded himself by his own act or conduct 
from suing, or has colluded with the widow or concurred in the act 
alleged to be wrongful, the next presumptive reversioner would 
be entitled to sue.<*^ Again, if the nearest reverrioner is not, on 
account of poverty, in a position to institute a suit,<t^ or is a female 

L.R. 361 ; Antii v. Yeahwant, 1932 B. 4OT, Wards, 6 C. 764-8 I.A. 14 ; Venkata- 

affirmed fn Yeshwant v. Antu, 36 Bom. narayana Filial v. Subbammal, 38 M. 406 

L. R. 671 : Pandvrang v. Tehirar, 40 Bom. -42 I.A. 125-17 Bom. L.R. 468-19 C.W.N. 

LR. 1270. 641-28 M.L.J. 53.5-2 L.W. 596-1915 

(f) Janakl Ammal v. Narayanasaml, 39 M.W.N. 555-rigi5 P.C. 124 ; Jalmala v. 

M. 634=43 LA. 207=14 A.L.J. 997-18 Collector of Sakaranpur, 55 A. 825-. 1933 

Bom. L.R. 856=20 C.W.N. 1323 =31 M.LJ. A.LJ. 1512-1934 A. 4; Bimdhan V 

225=4 L.W. 53--(1916) 2 M.W.N. 188= Daulata, 1932 A.L-J. 984-1933 A. 1.52 . 

1916 P.C. 117. Jhandu v. Tariff, 37 A. 4.5-17 Bom. L.R 

(g) Venkatanarayana Pillal v. Sttb- 44=19 C.W.N. 197=28 M.LJ. 4.53-2 L.W. 
bommal, 38 M. 406=42 lA. 125=17 Bom. 113=1915 M.W.N. 394--1914 P.C. 34 : 
L.R. 468-19 C.W.N. 641=28 M.L.J. 535= Shankar v. Raghoba, 1938 N. 97. 

2 L.W. 596=1915 M.W.N. 555=1915 P.C. (|1 Mata Prasad v. Rageshar Sahal, 47 
124. A. 883=52 I A. 398=24 A.L.J. 1=50 M L J. 

(h) Kallaah Chandra v. Kanchani Oasvo, 18=1926 M.W.N. 83--28 Bom. L.R. 1110- 

58 C.Ljr. 240=1934 C. 136. .30 C.W.N. 626=1925 P.C. 272. 

(!) Rant Anand Kunwar v. Court of 
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who will be entitled only to a limited interest, ^*'1 the remoter re- 
versioner can maintain the action. This rule of law that the suit 
should ordinarily be Tiled by the next presumptive reversioner is 
based on principles of expediency and to prevent multiplicity of 
suits rather than on a negation of the rights of the remoter rever- 
sioner to Impeach the transaction. The cause of action for all the 
reversioners, whether pre.sumptive or remote, is the same.^h It 
is the common injury to the reversionary right which entitles the 
reversioners to sue, and there is nothing to preclude a remoter 
reversioner from joining or asking to be joined in the action brought 
by the presumptive i-eversioner or even obtaining the conduct of the 
suit on proof of laches on the part of the plaintiff or collusion 
between him and tiie widow or other female whose acts are im- 
pugned. Tliough the law does not generally encourage declara- 
tory suits by remote reversioners when nearer i*eversioners arc in 
existence, still it is not always necessary that such suits should be 
dismissed, for Courts in a proper case may allow the suit to go on, 
taking care to safeguard the intei’ests of the nearer reversioners by 
making them parties to the suit.^^'^ 


557. Suit for declaration. — Suits for declai-ation may be of 
two kinds : (1) Suits for declaration of the plaintiff’s reversionary 
right and (2) Suits for declaration that the widow’s alienation is 
not binding upon the reversion. It is now well settled that a mere 
presumptive reversionary heii*, who has a mere possibility of suc- 
cession or spes snccpssionis upon the death of the limited owner, is 
not entitled to maintain a suit for a declaration of his presumptive 
reversionary right, the reason being that, as the actual succession 
will depend upon the state of things existing when the widow dies, 
it is impossible to predicate before that event who would be the 
actual reversionary heir on the death of the limited owner. But 


(fc) Ahivash v. Harinath. 32 C. 62 1 
C.W.N. 2.'i ; Rammd v. nambihara, i 
PLJ. 734.-52 T.C. 219; Chidainhara v 
NalUimmat. 33 M. 410-5 IC IGI ; DcoTti 
V. Jwala Prnsad. 50 A 678 192S A. 216- 
26 A.L.J. 449 ; See contrn In Gnmanan v. 
Jahangira, 40 A .518 - 16 I.C. 186-16 
A.L.J. 465. 

(I) Annapurnamma v. Appaj/ya Saitvi, 
52 M. G20--29 LW. 858--1929 M 577-56 
M.L.J. 760. 

(in) Venkatanarayana Pillai v. Suh- 
bammal, 38 M. 406- 42 I.A. 125-17 Boin. 

L. R. 468=19 C.W.N. 641=28 M.L.J. 535= 
2 L.W. 596 -1915 M.W.N. 555=1915 P.C. 
124. 

(n) HanI Anand Xunwar v. Court of 
Wards, 6 C. 764=8 I.A. 14 ; Deofci v. 
Jwala Prasad, SO A. 678=1928 A. 216=26 
A.L.J. 449 ; Subba Rao v. Venkayya, 1936 

M. W.N. 1111 : Sita Satan v. Jagat. 49 A 


815 1927 .\. 811 --25 A.L.J. 636 ; T^kshmi 
Ammal v. Ananihnrama, 46 M L W. 37 • 
19.37 MW.N .587- (19.37) 2 M L J. 209- - 
IT.R. 1937 M. 918-1937 M. 699. 

(o) Deoki v. Jwala Prasad, 50 A. 678 
1928 A. 216 -26 A.L.J. 449 ; Janaki Ammal 
V. Nardyanesami, 39 M. 634=43 I.A. 207= 
14 A.L.J. 997=18 Bom. L.R. 856=20 
C.W.N. 1323=31 M.L.J. 225=4 L.W. 53= 
(1916) 2 M.W.N. 188=1916 P.C. 117; 
Sheoparsan v. Ramnandan, 43 C. 694=43 
I.A. 91=14 A.L.J. 466=18 Bom. L.R. 397 
-20 C.W.N. 738=31 M.L.J. 77= (1916) 1 
M.W.N. 419=1916 P.C. 78; Mt. Guda v. 
Adnath, 1938 A. 546 ; But see Desu v. 
Srinivasa. 43 M.L.W. 764=1936 M. 605=S9 
M. 1052 where It was held that an Issue 
whether the plaintiff Is the nearest rever- 
sioner Is held proper In a suit for declara- 
tion of the invalidity of the widow’s 
alienation. 
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the second class of suits above mentioned, though not obligatory 
upon the reversioners in the sense that their failure to bring such 
suits would deprive them of their right to recover possession of the 
property alienated after the widow’s death, are st’H maintain- 
able despite the fact that the reversioners’ right is only a spes sne- 
cessionisM^ If the plaintiff in such a declaral- ’y nuil dies during 
the pendency thereof, the right to continue the suit survives not to 
his personal heirs but to the next presumptive heirs, i’’) This right 
of the reversioners to challenge the validity of the niflow’s aliena- 
tion is, however, not one which a third party who has obtained a 
decree against them can take advantage of.'*' docric favourable 
or otherwise in such a suit is in the absence of fraud or collusion, 
binding upon the actual ravci’sioner.s wh'^n the succession opens after 
the widow’s death.'*' No suit, however, lies for a declaration that 
a will executed by a widow is invalid and not binding on the re- 
version, since it is not an alienationoO and is al any time revoca- 
ble. Nor is a suit for a declaration that a surrender by the 
widow is invalid su.stainablo at the in.slancc of a reversioner in 
whose favou - it was made and who was a consenting party to it. 
Undoubtedly when the reversion falls in. the actual reversioner 
other than the person in whose favour the surrender was made, 
may impeach the validity of the surrender on any of the invalidat- 
ing grounds. The principle is that a reversioner ran question the 
acts of tho widow without waiting for her death because evidence 
to show that the act was unauthorised may b\' lapse of hme be not 
available for that purpose. But it is obvious that tho reversioner 
who complains of such acts miKt be a stranger to tho acts them- 
selves and not a party thereto."*’' 

558. Reversioner’s suit for injunction against waste. — ^In 

order to sustain an action by a reveraioner for an injunction to re.s- 
train the widow from committing acts alleged to be injurious to 


(P) Bijoy Copal v. Krishna, 34 C 329 
=34 I.A. 87-9 Bom. L.R. 602--11 CW.N. 
424 -17 M.L.J. 154=4 A L.J. .929 {P.C.>; 
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(w) Tehl Knar v. Amar Nath, 79 I.C. 
670=1925 Lah. 2. 
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the reversion, the plaintiff must show some case approaching 
spoliation, mujt enable the Court to see that there is probable 
ground for apprehending that unlei^ an injunction be granted to 
restrain some threatened or a pending act, ultimate loss to the heirs, 
who may succeed after the widow, will ensue. It is not enough 
to make out that some gift has been made, or some disposition has 
taken place, or that such is about to be made or to take place, which 
the law would not support. It is necessary to show that there 
is danger to the property from the mode in which the party in 
possession is dealing with it, in which case and in such case only, 
the Court will interfere. Mere possibility of prejudice to the 
reversion does not entitle the reversioner to rush to Court. There 
must be such waste or spoliation as endangers the inheritance, a 
danger to the property establishable not as a mere matter of specu- 
lation but as one of reasonable certainty to the satisfaction of the 
Court. Mere alienation is not waste of the property and no 
injunction can be granted against a limited owner making an un- 
authorised alienation. 

559. Appointment of Receiver. — ^If the widow’s management 
.shows reckless dealing with the property and lavish expenditure 
of large sums for purposes which afford no satisfactory explana- 
tion, a receiver can be justifiably appointed. Where a third 
party is managing the property trying for a long number of years 
to obtain property by fair means or foul and is likely to make as 
much profit as ho can prejudicing the reversion and wasting the 
property, the third party may be ousted by the appointment of a 
receiver to the estate, 

500. Reversioner’s suit and res judicata. — suit brought by 
the presumptive reversioner against the widow and the alienee 
from her for a declaration that the alienation is not binding upon 
the reversion is one in a representative capacity and on behalf of 
all the reversioners. The act complained of is to their common 
detriment just as the relief sought is for their common benefit. 
Hence a decree passed in that suit which is not vitiated by any 
fraud or collusion between the parties thereto will have the effect 
of re.<f jii^icata between the alienee and his representatives on the 
one hand and the whole body of reversioners on the other. 
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T.R 747. 

(a) Jtjai Amba (ex parte). 13 M. ?90 
(P.C.); Venkanna v. Karasimhan, 44 M. 
984=-14 L.W. 193=1921 M. 234 (2) =41 
M.LJ. 279 -1921 M.W.N. 590; Shankar- 


bhal V. Bni Shiv, 54 B. 837. 

(b) Jamna Pnuad v. Mt. Durga, 1933 
A. 1.33=144 I.C. 33. 

(c) ICesho Prasad v. Shea Pragash, 46 
A. 831=51 I. A. 381-23 A.L.J. 168=27 Bom. 
I..R. 130=47 M.L.J. 824=21 L.W. 295=29 
C.W.N. 606=1924 P.C. 247; Mate Prasad 
V. Hageshar. 47 A. 883=52 I.A. 398=24 
AJ..J. 1=50 M.LJ. 18=1928 M.W.N. 83= 
28 Bom. L.B. 1110=30 C-W.N. 626=1025 
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561. Reversioner’s suit for possession. — ^The nearest rever- 
sioners who succeed to the estate after the death of the limited 
holder are entitled to recover possession of the property of the last 
full owner from all those in possession thereof under alienations 
not binding upon them. They are entitled to bring ii single suit 
against any number of such persons who may b«' holding different 
portions of the estate under different title deeus executed by the 
limited owner at the same or different dates. These principles 
apply even when the reversioners are entitled (o the estate on the 
remarriage of the widow/*> though in the case of a surrender by 
her, the reversioners have got to wait till the death of the widow 
before they can file suits for possession of properties improperly 
alienated by hcr.<^) In a suit for possession against the alienee 
from the widow, the reversioner is not hound to ask for a declara- 
tion that the alienation is not binding on hini,<o) and if the plaint 
in such a suit embodies a prayer also for a declaration. Hiat prayer 
can be ignored for purposo.s of Court-fee. The fact that no suit 
was brought during the widow’s life-time to get the alienation de- 
clared invalid is no bar to the maintainability of the subsequent 
suit for possession against the alienee on the death of the limited 
holder. Nor does the fact that a suit for a declaration of the 
invalidity of the widow’s alienation is withdrawn without the leave 
of Court, on the death of the widow, operate as a bar to a subse- 
quent suit for possession under O. 2.3, R. 3 of the Civil Procedure 
Code, since the causes of action and the subject-matters of the two 
suits are not the same.^b a reversioner’s suii for possession can- 
not be resisted by a person squatting on the property under a claim 
that he is entitled to remain in possession till the expenses incur- 
red by him for the medical treatment and funeral ceremonies of 
the mother of the last holder are paid by the reversioners. Such 
expenses are no doubt legal charges which are recoverable out of 
the estate from the reversioners but the person who was obliged 
to incur them is not entitled to a lien over the estate in respect of 
those charges and hence his claim to resist the reversioners’ suit 

P.C. 272: Pramatha v. Bhuban, 49 C. 45= M.L.J. 131=1932 M. 120=1931 M.W.N. 
25 C.W.N. 585=1922 C. 321 ; Varamma v. 1257 ; See also S. 512. 

Gopaladasayya, 41 M. 659-8 L.W. 62=46 (/) See S. 553. 

I.C. 202=35 M.L.J. 57=1918 M.W.N. 461 (g) Bijoy Gopal v. Krishna. 34 C. 329 

(F.B.); Janaki v. Narayanagaml, 39 M. =34 I.A. 87=9 Bom. L.R. 602- 11 CVt.K. 
634=43 I A. 207=14 A.L.J. 997=18 Bom. 424-17 M.L.J. 154=4 A.LJ. 329: Ram 
L.B. 856=20 C.W.N. 1323-:31 M.L.J. 225 Sumran v. Cobind Das, 2 P. 125 =-1922 T. 
=4 L.W. 53 = (1916) 2 M.W.N. 188=1916 615 (F.B.). 

P.C. 117 : Venkatanarayana v. Subbammal, (h) Bijoy Gopal v. Krishna, 34 C. 329 
38 M. 406=42 I.A. 125: Manmatha v. =34 I.A. 87-9 Bom. L.R. 602-11 C.W.N. 
Cobindalall. 1939 C. 135=68 C.L. J. 173, 424=17 M.L.J. 134=4 A.L.J. 329 : Raghu- 

(d) Darbari Lai v. GoMnd Satan, 48 A. Wr Singh v. Jethu, 2 P. 171--1923 P. 130. 
822=1924 A. 902=22 A.L.J. 758. (i) Ali Mahomed v. Korim Baksh, IS 

(e) Vijiatpghava v Ponnomtnal, 62 L. 1—1933 L. 948. 
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for possession till the amount is paid is untenable. The rever- 
sioner’s right to recover property devolves on his heir, and if the 
reversioner dies subsequent to the widow’s death, it is open to his 
legal heir to bring a suit for recovery of the property alienated by 
the widow for purposes not binding on the reversion. 


562. Setting aside alienations and alienee’s equities. — ^When 
an alienation by a widow is set aside at the instance of the rever- 
sioners as having been in excess of her powers, the alienee is en- 
titled to receive from the reversioners, the costs of any improve- 
ments which he has effected on the property, believing in good 
faith that he is absolutely entitled thereto. The principle of S. 51 
of the Transfer of Property Act, 1882, is applicable to such a case, 
whether the alienee has purchased the property immediately from 
the widow or from a donee fi*om the widow. But the Allaha- 
bad High Court i.s of the view that as a Hindu widow has only a 
limited intere.st in her husband’s property, an alienee from her in 
respect of unauthorised alienation cannot be held to have made 
improvements believing in good faith that he is absolutely 
entith d to tl.o property so -iS to be entitled to invoke 
the equitable provisions of S. 51 of the Transfer of Pro- 
perty Act.'"’ The docision.s of the Allahabad High Court, inas- 
much as they are in favour of an irrubut table presumption against 
alienee’s good faith in al! cases of widow’s alienations, can hardly 
bo sustained in view especially of the fact that a widow under 
stated contingencies can validly alienate the corpus of her husband’s 
estate. The proper principle seems to be that if the alienee brings 
himself within the words of the section 'and has acted in good faith 
and under a bova fjde belief that he is entitled to make the im- 
provements as an absolute owner, he must be allowed the benefit 
of the section.'®! Besides the right to compensation as above 
mentioned, the alienee is entitled, on the sale being set aside, to a 
charge upon the estate for all amounts advanced by him to the 
widow for purposes for which, according to the Hindu Law, she 
would have been entitled to alienate the estate. Even where a 
widow contracts a second marriage and .sells the property of her 


rj) Mt. Nandrani v. Krishna, 57 A. 997 
-1935 A.LJ. 715-1935 A. 698. 

(fc) Thakur Prasiid v. Mt. Dipa, 10 Pat 
352-1931 Pat H2. 

(1) Kldar Nath v. Mathu Mot. 40 C. 555 
.18 I.C. 946-25 M.L.J. 176- 15 Bom. I..K. 
4G7-17 C.W.N. 797-1913 M.W.N. 403 
(P.C.); Bhagwat v. Bam, 65 I.C. 69=15 
r..W. 481 r26 C.W.N. 257=24 Bom. I..R. 
336=1922 M.W.N. 102=20 A.L.J. 26=42 
243 (P.C.); Mohammad Alt y. 

Knnailal. 1935 C. 625 ; See also SMdappa 
V Panda runo. 47 B. 692. 

(i») Knrayananoami Ayyar v. Bama 


Ayyar, 53 M. 692=57 I.A. 30S--32 Bom. 
LB. 1564 = 59 M.L.J. 666=32 L.W. 656= 
."M C.W.N. 1045=1930 P.C. 297. 

(n) Rajrup Kunioar v. Cfopl. 47 A. 430 
=1025 A. 261- 23 AL.J. 207 ; Han* BaJ v. 
Mt. Somni, 44 A. 665 1922 A. 194=20 
A.L.J. 524. 

(o) SMddappa v. Pandurang, 47 B. 896 
=25 Bom. L.R. 395=1923 B. 385 ; Ganga- 
dhar v. Bachappa, 1929 B. 246=31 Bom. 
LJt. 453 ; Singaracharlu v. Venfcata- 
seshamma, 29 I.C. 260. 

(p) Collector of MasuUpatam v. Caoaiv 
Vmcata, 8 M.I.A. 529 : Oeputy COmmle- 
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first husband for the discharge of debts due from his estate, if the 
purchaser has paid those debts, the reversioners can claim back 
the property sold only on their reimbursing the purchaser to the 
extent of the debts binding on the estate. If the sale is found 
to be invalid as such, but a portion of the purchase money is found 
to have been advanced for legitimate purposes, the proper course 
is to decree possession with mesne profits to the plaintiffs, giving 
credit to the alienee for the amounts properly advanced by him 
with interest at a reasonable rato.f’’> But if the alienation itself 
is justified by legal necessity and the alienee acts in good faith and 
the consideration is fair and proper, the mere fact that a considera- 
ble part of the cotisideration has not been proved to liave been 
applied for necessary purposes cannot invalidate the alienation 
because, under the ruling of the Privy Council in Hunooman 
Persaud’s case, the alienee is not bound and cannot reasonably be 
expected to see to the application of the consideration. In 
Krishtia Das’s case, which was a case of sale by a joint family 
manager, these observations were made by the Privy Council : 
“ It would rather appear that in any case where the sale has been 
held to bo justified but there is no evidence as to the application 
of a portion of the consideration, a presumption arises that it has 
been expended for proper purpases, and for the benefit of the 
family. This is in line with the series of decisions already refer- 
red to, in which it was hold that, where the purchaser acts in good 
faith and after due enquiry and is able to show that the sale itself 
was justified by legal nece.ssity, he is under no obligation to inquire 
into the application of any surplus and is, therefore, not bound to 
make repayment of such surplus to the members of the family 
challenging the sale.” These observations would equally apply in 
the case of an alienation by a limited owner, like a widow, 
daughter etc. The question to be considered in such cases is not 
one of arithmetical calculation, but whether the sale itself was 
justified by necessity, or if the sale exceeds the necessity then exist- 


■ion«r of Kheri v. Khanjan Singh, 29 A. 
3.31-34 I.A. 72-17 M.LJ. 233-9 Bom. L.R. 
591-11 C.W.N. 474^4 A.L.J. 232 ; Moho- 
med Shamsool v. Shewakram. 2 I A. 7 ; 
In&arjit Singh v. Jaddu, 55 A. 157-1933 
A. 169r-1933 A.Ij.J. 42 ; Santi Kumar v. 
Mukunda, 62 C. 204=39 C.W.N. 226=1935 
C. 20 ; Jagarnath v. Damodar, 1931 A.LJ. 
603=1932 A. 37 ; Paparayudu v. Rattamma, 
37 M. 295. 

(q) Oahnu V. Ajodheya. 150 I.C. 893= 
1934 P. 327. 

(r) Bhaguiat Dayal v. Debi Dayal, 35 
C. 420=35 I.A. 48=5 A.L.J. 184=10 Bom. 
L.R. 230-12 C.W.N. 393-18 M.L.J. 100. 

74 


(»> Suraj Bhan Singh v. Sah Chain 
Sukh, 105 I.C. 257=29 Bom. LR. 1.385=32 
C.W.N. 117=53 M.L.J. 300 P.C.. following 
the principle of the decision In Krishna 
Das V. Nathu Ram, 49 A. 149=54 I A. 79 
=25 A.L.J. 80=1927 M W.N. 89_-31 C.W.N. 
462=8 P.L.T. 210-52 M.L.J. 720=29 Bom. 
L.R. 825=26 L.W. 856- 1927 P C. 37 (P C.) ; 
See also Medal v Kainnr. 16 t..W. 478-= 
-1922 P.C. 307=1922 M.W.N. 804=27 
C.W.N. 365=21 A.L.J. 282 ; See also S. 296. 

(t) Jagannadam v. Vighneswara. 55 M. 
216=61 M.I..J. 507=1931 M.W.N. 965-34 
L.W. 551 : Mf. Alodham v. Kaurangt. 1938 
Pat. 194 : Krishna v. Hlra. 41 A. 338. 
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ing, whether such excessive sate could have been avoided. In 
Krishna Das^s case, a sale for Rs. 3,500 was upheld though necessity 
was proved only upto Rs. 3,000. Where a widow’s alienation is set 
aside at the instance of the reversioners suing after her death, they 
are entitled to recover mesne profits for the period subsequent to 
her death but not for the period when the widow was alive, the 
reason being that a widow’s alienation, whether justified by neces- 
sity or not, is always good for her life-time. 


563. Reversioners’ suits and limitation . — A “suit during the 
life of a Hindu female by a Hindu who, if the female died at the 
date of instituting the suit, would be entitled to possession of land, 
to have an alienation of such land made by the female declared 
to be void except for her life or until her remarriage ’’ is governed 
by Art. 125 of the Limitation Act, 1908, and the period of limita- 
tion for such a suit is 12 years from the date of the alienation. 
There is only one cause of action for the whole body of reversioners 
in respect of their right to challenge the alienation by the widow 
and only one suit to challenge that alienation is maintainable on 
behalf of all the reversioners. If such a suit is not brought by the 
presumptive reversioners within the period of limitation, the whole 
body of reversioners, whether remote or newly bom, are precluded 
from bringing a suit of the nature contemplated by Art. 125 of the 
Limitation Act.<®) 


A suit by a Hindu reversioner entitled to the possession of 
immovable property on the death of a Hindu female falls under 
Art. 141 of the Limitation Act and the period of limitation is 12 
years from the date when his estate falls into possession. If the 
property sought to be recovered is movable, the period of limita- 
tion is six years from that date under Art. 120 of the Limitation 
Act.'*®> The fact that no suit was brought of the nature contemplated 
in Art. 125 of the Limitation Act within the time mentioned therein 
is no bar to the maintainability of a suit contemplated in Art. 141 
of the Limitation Act. Where, however, there is a conveyance 
by a Hindu widow of her husband’s estate in favour of her daughter, 
reserving only a small portion for her own maintenance, the con- 
veyance amounts to a valid surrender of the estate by the widow 


(u) Venkataraman v. KrUhna, 1937 B. 
453-39 Bom. L.R. 928 ; See also Mohanlal 
V. Jaaiivan, 40 Bom. L.R. 394-1938 B. 
298 negativing mesne profits prior to suit ; 
Bhagteat Dayal v. Debl Dayal, 35 C. 420 
-35 I.A. 48. 

(») Deebal v. Mott. 1938 Pat. 510-19 
Pat. L.T. 145 ; Venkatanarayana v. Sub- 
bamma, 38 M. 406-42 I.A. 125=17 Bom. 
L.R. 468=19 C.W.N. 641=28 M.L.J. 535= 
2 L.W. 596=1915 M.W.N. 555-.1915 P.C. 


124 ; Janaki v. Narnyanasaml, 39 M. 634= 
43 I. A. 207=14 A.L.J. 997=18 Bom. L.R. 
856- 20 C.W.N. 1323=31 M.L.J. 225=4 L.W. 
53- (1916) 2 M.W.N. 188=1916 P.C. 117; 
Vnramma v. Gopaladosayva, 41 M. 659,= 
46 I.C. 202=35 M.L.J. 57=8 L.W. 62=1918 
M.W.N. 461 : Chiragh v. Abdulla. 6 Lah. 
405=1925 Lah. 654 ; But see Das v. Tlrtha. 
51 C. 101. 

(w) Jagannadha v. Rama. 28 M. 197. 
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SO as to accelerate the succession of the husband’s next heir, 
namely, the daughter, and a suit by the male reversioners 
for possession brought more than 12 years after the daughter’s 
death, though within 12 years of the death of the widow, is barred 
under Art. 141 of the Limitation Act.<*> 


(x) Sitanna v. Viranna, S9 L.W. 607= 
1934 P.C. 105=67 M.L.J. 20=61 I.A. 200= 


697-19.74 M.W.N. 414-15 P.L.T. 497=1934 
A.L.J. 433. 



CHAPTER XV. 


THE LAW OF REUGIOUS AND CHARITABLE 
ENDOWMENTS 

564. Religious and charitable endowments. — ^No other country 
in the world can claim to excel India in the matter of grants made 
in the name of charity and religion. The ancient Hindu writers 
never tired of insisting on and commending gifts being made either 
for the propitiation of the Almighty or for the spiritual or temporal 
comfort of the public. The gigantic structures that stud the vast 
expanse of the Indian continent from the Cape Comorin to the 
Himalayas are the everlasting monuments to the instincts of 
charity and religion that inhere in every Hindu worthy of the 
name. 


565. Definition of endowment. — “Endowment” is dedica- 
tion of property for purposes of religion or charity having both the 
subject and objects certain and capable of ascertainment.^®' En- 
dowments may be classified as (1) private or public, (2) real or 
illusory, (3) partial or complete, (4) religious or charitable, (5) 
valid or invalid. 

566. Public or private endowment. — ^When a question arises 
whether an endowment made by a private individual is a public 
endowment or a private one, the subsequent conduct of the person 
who has endowed and the user of the property by the public are 
important factors to be considered in deciding it.^**) It would be a 
legitimate inference to draw that the founder of a temple had 
dedicated it to the public, if it is found that he had held out the 
temple to be a public one.<®' If the general public have always 
made use of a shrine for the purposes of worship and devotion in 
the same way as they do in other temples admittedly public, and 
the individuals outside the founder’s family take an active part 
in its festivals, these circumstances are irreconcilable with any 
other conclusion than that of the temple being a public one.^*^' 


la) Morice v. Bishop of Durham, 9 Ves. 
399=10 Ves. 521; Parmand v. NUiOi, l.LJl. 
1938 L. 453=65 I.A. 252=1938 P.C. 195; 
Chhotabhai v. Jnan Chandra, 57 A. 330= 
62 I.A. 146=1935 P.C. 97=1935 A.L.J. 
775=37 Bom. L.R. 567=39 C.W.N. 865= 
69 M.L.J. 1. 

(b) Chondu Lai v. Rampat Mol, 1933 
L. 189 ; Mosslrat v. Hossain, 1938 C. 278. 

(c) Lakshmana Goundan v. Subramania 


Aipar, 81 I.C. 518=19 L.W. 253=22 A.LJ. 
169=1924 M.W.N. 278=29 C.W.N. 112=1924 
P.C. 44 (P.C.). 

(d) CUntamun Bajaji v. Dhondo Ga- 
n»h, 15 B. 632 ; Kontan v. Achutan, bl 
I.A. 405=58 M. 91=39 C.W.N. 518=67 
M.L.J. 788=1934 M.W.N. 1055=40 L.W. 428 
=1934 P.C. 230 : Premo v. Sheo Nath, 8 
Luck. 266=9 Oudh W.N. 966=1933 Oudh 
22 
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A private endowment, on the other hand, is one in which the public 
have no interest, as, for instance, an endowment for the worship 
of the family deity of the person endowing. The importance of 
the distinction between a public and a private endowment lies in 
the extent of the power of the founder’s family in respect of the 
endowment: thus if it is a public one, the fam ly itself could not 
put an end to it ; but in the case of a family idol, the consensus of 
the whole family might give the estate another direction. If 
originally a temple was dedicated for the use of the founder’s 
family and was a private trust, the fact of the admission of the 
public to the temple later on would not of itself nece.s.jarily affect 
the private character of the trust.*®' 

567. Real and illusory endowments. — In order to determine 
the question of the bo7ia fide nature of the endowment, it is neces- 
sary to see whether the pmceeds have been used from the time 
when the endowment was made exclusively for religious or pious 
purposes. One test of ascertaining whether the endowment is 
one made bona fide for religious purposes or merely a nominal 
endowment is to see how the founder himself and his descendants 
have since treated the property.**' Mere execution of a deed of 
endowment is not enough to constitute a valid endowment, for the 
object may be to defraud creditors or to escape the rule against 
perpetuities. The mere fact tliat a portion of the profits of the 
land has been for some time used for the worship of an idol is no 
proof of a valid and public endowment.*^' In dealing with this 
question, the crucial test is the manner in which the dedicated 
property is held and enjoyed by the family of the founder. **=' To 
constitute a real endowment, the founder must divest himself of 
the property to the extent of the interests transferred or charged. If 
the gift of property to an idol was a mere scheme for making it in- 
•alienable, the dedication is void.**' But a dedication otherwise valid 
is not invalidated by reason of the fact that members of the settlor’s 
family are nominated as shebaits and given reasonable remunera- 
tion out of the endowment and also rights of residence in the dedi- 


(e) JugalkUhore v. Lakthmanda$, 23 B. 
6B9_1 Bom. L.R. 118. 

(/) Konioar Doorganafh Roy v. Bam 
Chunder Sen, 2 C. 341=4 lA. 52 ; Bom 
Prasad v. Bom Kiahun, 11 Pat. 594=1932 
Pat. 177. 

Ig) Venugopahuwamy v. H. B. S. Board, 
1938 M. 214=1937 M.W.N. 1269= (1937) 2 
876=46 L.W. 740 ; Komon Bair v. 
Achuton, 58 M. 91=40 L.W. 428=60 CJLJ. 
344=61 I.A. 405=39 C.W.N. 518=1934 P.C. 
230=67 M.L.J. 788=1934 M.W.N. 1055 ; see 
also Prakaah Chandra v. Subodh Chandra, 
I.L.R. (1937) 1 C. 515=1937 C. 67. 


(h) Koshethur v. Krishna Knminee, 2 
Hay's Report, 557. 

(i) Canpa Naraln v. Brindaban, 3 W.R. 
142. 

(J) Bam Pershad Doss v. Sreehuree, 18 
W.R. 399 cited in Madhub Chandra v. 
Knni Sarat Kumarl, 15 C.W.N. 126=6 
I.C. 26. 

()e) Bam Chandra v. Ranjit, 27 C. 242= 
4 C.W.N. 405. 

(I) Surendro Keshub v. Doorga Soon- 
dery, 19 C. 513=19 I.A. 108 ; Sri Thafcurji 
V. Sufchdeo, 42 A. 395=58 I.C 583=18 
A.I..J. 390. 
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cated property. <"*> But in view of the privileges attached to 
dedicated property it has not infrequently happened that simulate 
dedications have been made, and hence a close scrutiny of any 
challenged deed of dedication is necessary in order to ascertain 
whether there has been a genuine divestiture by the settlor in 
favour of the idol or only a sham endowment. 


568. Partial and complete dedications. — ^An owner may cither 
dedicate his whole interest in a particular property, in which case 
the property would be said to be ateolutely dedicated, or he may 
endow a lesser intci'cst in the property, in which case the dedica- 
tion may be said to be only partial or qualiAed.^”’ The question 
whether in the case of a gift to an idol with benehcial interests to 
the settlor’s heirs, the idol itself should be considered as true bene- 
ficiary subject to a charge in favour of the heirs for their upkeep, 
or whether those heirs should be considered the true beneficiaries 
of the property subject to a charge for the upkeep, worship and 
expenses of the idol, is a question which can only bo answered by 
a conspectus of the entire provisions of the instrument of endow- 
ment. In a case of pai'tial dedication there is only a chai-ge in 
favour of the idol and subject to that charge the property continues 
to be like any other property of the family with the usual incidents 
of alienability and partibility.'**) If, on the other hand, the dedi- 
cation is an absolute one, the manager is not able to alienate it 
except for purposes of legal necessity or benefit of the institution. 
In this connection it is important to consider the extent of the 
property alleged to be dedicated in relation to the expenses to be 
inciurred and the ceremonies to be observed in the worship of the 
idol. The purposes of the dedication may be directed to expand as 
the income increases, in which case the dedication will be held to 
be absolute, but if such purposes are prescribed in limiting terms 
so that the increasing income may be beyond what is required for 
the fulfilment of those purposes, the dedication is only partial, and 
the beneficial interest to the person in charge of the idol may not 


(m) saH Bhiil 

Nath, 46 L.W. 14- -.41 C.W.N. 968=1937 
P C. 185=64 I. A. 203-I.h.R. (1937) 2 
C. 447=(1937) 2 M.L J. 527=39 Bom. 
L.S. 933=1937 M.W.N. 966=1937 A.L. 
J. 1008. 

(n) Jaffodindra v. Memanta, 32 C. 129= 
31 I.A. 203=6 Bom. L.R. 765=8 C.W.N. 
809=1 A.L.J. 585. 

(o) Har Narayan v Surja Kunuari, 
43 A. 291=48 I.A. 143-25 C.W.N. 961 
-14 L.W. 633=1921 P.C. 20: Krithrw- 
awami Saatrlgal v. Avayambal, 1933 M. 
204. 

(p) Har Narayan v. Suraj Kunwnrl, 43 
A. 201=48 I.A. 143=25 C.W.N. 061= 


14 I..W. 633=1921 P.C. 20: Gopal Lai 

V. Puma Chandra, 49 C. 459 -49 I.A. 100 
--•20 A.L.J. 625=43 M.L.J. 116=27 C. 

W. N. 174=24 Bom. L.R. 937=16 L.W. 
963=1922 P.C. 253 ; Jagadindra v. 
Hemanta, 32 C. 120=31 I.A. 203=6 Bom. 
L R. 765=8 C.W.N. 809=1 A.L.J. 585 : 
Surendrakrlthna v. Shree Shree lahtoar 
Bhvbaneahwari, 60 C. 54=144 I.C. 792= 
1933 C. 295 : Parahadi v. BriJ Uohan, 1936 
Oudh 52=11 Luck. 575 : Bhefedharl v. 
Sri Ramchanderjl, 10 P. 388=13 Pat. L.T. 
331=1031 P. 275 ; Bikhi Keah v. Mela 
Ram, 32 P.L.R. 304=1931 L. 170: Mt. 
Lofchna v. Sahu, 1937 A. 705=1937 A.L.J. 
846. 
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be protected by the dedication and may be alienable. Where 
a will directed the performance of the worship of an idol out of 
the income of a particular property and the division of the balance 
of the income among the members of the family, it was held that 
there was no direct gift of the whole of the property to the idol and 
that therefore the endowment was only a partial one.f'>> 

569. Religious or charitable endowment. — ^The distinction 
between a charitable and a religious endowmemt is that the former 
is the outcome of benevolence, che latter is that of piety ; though 
in some cases of endowment, both piety and benevolence may co- 
exist, all charitable endowments are not religious, as, for instance, 
an endowment to support a hospital''^ or found a university. 
The benefit of our follow creiitures including animals is the object 
of a charitable endowment. while a religious endowment is one 
for an object or purpose which is in its nature essentially spiritual. 

570. Valid endowments. — ^Vahd endowments may be either 
charitable or religious. Under the former class fall endowments 
like (1) an endowment for a hospital, (2) an endowment to 
found a professorship, (3) an endowment to support 
a university, (4) an endowment for the establishment 
and management of a school and dispensary, (5) an 
endowment for establishing and maintaining a dharma- 
sala,^“) (6) an endowment for carrying on Sadavarths, (7) 
an endowment for building tanks or wells, (8) an endowment for 
the advancement of education,^*'' (9) an endowment for the 
performance of ceremonies and giving feasts to Brahmins, (10) 
an endowment for the protection of animals, and (11) an endow- 
ment for distributing food among the poor relations, servants and 
dependants of the settlor. Under the class of religious endow- 
ments come endowments (i) for performance of religious cere- 
monies like Sradh, Lakshmi Puja and Durga Puja,<“’ (ii) for the 
establishment and worship of an idol,<^) and (iii) for building 
temples, and (iv) mutts. 

<m) See foot-note (m) on p. 590. yek, 7 B. 19-9 t A. B6 (P.C.) ; Kara- 

(q) Gopal TmI v. Puma Chandra, 49 C. simha v. Ayyan Chettl, 12 M. 157. 

459-49 I.A. 100^20 A.L.J. 625-43 M. (x) Jnmnabal v. Khimji, 14 B. 1 ; Tri- 
L.J. 116-27 C.W.N. 174-24 Bom. L.R. c«nida« ATulJI v. Khimji Vallabhdas. 16 

937.-16 L.W. 963-1922 P.C. 253. B. 626. 

(r) Fanindra v. Admtniatrator-Gcneral (y) Jitendra Nath v. Lokendra, 22 C L 

of Bengal, 6 C.W.N. 321. J. 593^34 I.C. 657. 

(*) Manorama v. Kail Charan, 31 C. (r) Dwarknath Bysack v. Burroda Per- 
166-8 C.W.N. 273. sand, 4 C. 443 ; Lakshmishankar v. VaiJ- 

(t) Webb V. Oldfield ; Cranston In re, noth, 6 B. 24. 

(1898) 1 Ir. R. 431. (a) Lakshmishankar v. VaiJnath, 6 B. 

(tt) Tapore v. Tagore, 9 Beng. L.B. 377 24 ; Pra/tiHa v. Jogendra Nath. «» C.W.N. 

r-l I.A. Sup. Vol. 47 (P.C.). 528. 

(v) Hori Doai v. Secretary of State, (b) Bhupati v. Ram Lai. 37 C. 128—3 

.■« C. 228 affirmed In 7 C. 304 (P.C.). I.C. 642=14 C.W.N. 18 (F. B.) ; Bankey 

(w) Paramanandas Jivandas y. Vina- Lai t. Peare 1.01, 53 A. 710=1932 A. 244. 
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571, Invalid endowment. — To constitute a valid endowment 
both the subject and object of the endowment must be definite and 
ascertainable. In other words what is given and to whom it is 
given must not be vague and uncertain. “ As it is a maxim that the 
execution of a trust shall be under the control of the Court, it 
must be of such a nature that it can be under that control so that 
the administration of it can be reviewed by the Court, or, 
if the trustee dies, the Court itself can execute the trust — 
a trust, therefore, which in case of maladministration could 
be reformed and a due administration directed, and then, 
unless the subject and objects can be ascertained, upon 
principles familiar in other cases, it must be decided that the Court 
can neither reform maladministration nor direct a due admini- 
stration.” Hence a gift to “Dharam” which term means “law, 
virtue, legal or moral duty” (Wilson’s Dictionary) is too vague to 
be given effect to.^**) So also gifts (i) for purposes of popular 
usefulness or purposes of charity, (ii) for charitable and religi- 
ous purposes, (iii) “for proper and just acts for my benefit,”^®' 
(iv) for charitable or benevolent purposes, are all void for 
vagueness and uncertainty. Where a bequest for “ dharmarth ” 
is succeeded by several bequests in the same will, the bequest 
being void for uncertainty, the remaining bequests which are join- 
ed therewith arc also void even though individually they would bo 
valid. Besides, a dedication must be made bona fide and for a 
purpose recognised by law as legal. Hence a dedication made by 
a father to spite his son,^^^ or a dedication made by a Hindu to a 
Mahomedan mosque which is prohibited both by the Hindu and 
Mahomedan religious law,<*'^ is void. 

572. Dedication to idol not in existence. — ^Notwithstanding 
the general principle of Hindu Law that a bequest cannot be made 
to a person not in existence either actually or in contemplation of 
law at the testator’s death, it has been held by a Full Bench of the 
Calcutta High Court that a bequest to trustees for the establish- 
ment of an idol is valid on the ground that this exception to the 
general rule is favoured by the sacred law.f*> Recently it has been 


(c) Per Lord Eldon in Mnrice v. Bishop 
of Durham, 9 Ves 399. 

(d) Ranchordas v. Parvatlbai, 23 B. 725 
=26 I.A. 71=1 Bom. L.R. 607=3 C.W.N. 
6?1 : Narain Das v. Brij Lol, 14 Lah 827 
.--1933 L. 833. 

(e) Trikumdas v. Haridas, 31 B. 583= 
9 Bom. L.R. 560. 

(/) Vullubhdas v. Gordhandos, 14 B. 
360 ; Bai Chadunbal v. Dady Nusserwanji, 
20 B. 632=3 Bom. L.R. 902. 

(g) Cokool V. Issur, 14 C. 222. 

<h) Rp Sidney, 1008. 1 Ch. 488. 

(i) Narain Das v. BriJ Lai, 1933 L. 833 


-14 Lah. 827. 

(}) Raghunath v. Gobind, 8 A. 76. 

(fc) Fazle Rahman v. Anath Bandhu, 
16 C.W.N. 114=11 I.C. 436. 

(1) Bhupati V. Ram Lai, 37 C. 128—3 

I. C. 642=14 C.W.N. 18 (P. B.) over- 
ruling Upendra v. Hem Chandra, 25 C. 
405=2 C.W.N. 295 ; ChatorbhuJ v. 
CliRtarJit, 33 A. 253=8 I.C. 832=8 A.L. 

J. 34 ; See also Lakshmi Narayan 

V. Gostha Raman, 41 C.W.N. 759=1937 
C. 327 ; But see Naraslmha v. Venkata- 
Ungam, SO M. 087=1927 M. 636=25 L. 

W, 806=1927 M.W.N. 269=53 M.L.J. 203. 
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held by the same High Court that there can be a valid gift to the 
idol itself without the interposition of trustees. But a general 
endowment for the worship of God without giving the name of 
the deity for whose benefit the endowment is to take effect is void 
for uncertainty and the decision of the Full Bench in Bhupathi’s 
case does not cover such an endowment. 

573. Rules against perpetuities and accumulations. —The rule 
against perpetuities and the rule governing directions for accumu- 
lations which are applicable in the case of gifts and bequests in 
favour of private individuals do not apply in the case ot religious 
or charitable endowments. “ It being assumed to be u principle 
of Hindu Law that a gift can be made to an idol, which is a caput 
mortuum and incapable of alienating, yeu cannot break in upon 
that principle by engrafting upon it the English Law of perpetui- 
ties.” 

574. Endowment to take effect in future. — A valid endow- 
ment can be made to take effect in future as an estate m remainder 
after the termination of a life estate. 

575. Dedication how made. — In order to constitute a valid 
dedication the execution of an instrument in writing is nut neces- 
sary. <*■> Nor is the performance of the religious ceremony of 
Sankalp and Saviarpan legally essential for the validity or comple- 
tion of the endowment.^*) In many cases dedication is a matter of 
inference from a long course of conduct, from user and from the 
application of the income of the property about which the endow- 
ment is claimed, though this test is not always conclusive. The 
provisions of S, 123 of the Transfer of Property Act relating to 
gift of immovable property do not apply to the case of an endow- 
ment. In the case of gifts to an idol, no express words of gift 
either directly or indirectly in the shape of a trust are required 
to create a valid dedication. All that is necessary is that the 


(m) BhabataHni v. Ashmantara, 1938 
C. 490 ; Bhupati v. Baaanta. 1936 C. SS6 
--63 C. 1098=40 C.W.N. 1320; But we 
Naraaimha v. Venfcatallnpani, SO RT. 687= 
1927 M. 636. 

(n) Chandi Chnran v. Haribol • Dot, 
40 C. 951=51 I.C. 215--23 C.W.N 645; 
Phtindan v. Arya, 33 A. 793=11 I C. 260 
= 8 A.L.J. 944. 

(o) Pra/ulla v. Jogendra Nath, 9 C.W 
N. 528 : S. 18. Transfer of PropL ty Act. 

(p) Kumara v. Kutnara, 2 Bong. L.R. 
47 ; Alaml v. Konnu, Appeals No.s. 80 and 
105 of 1886 (Madras). 

(q) Gobind v. Gomti, 30 A. 288 -5 A. 
I..J. 256. 

75 


(r) Ramalivga v. Sivaehidambara, 42 
M 440=9 L.W. 224 -49 I.C. 742=1919 

M. W.N. 426=36 M.L.J. 575; Gangi 
Reddi V. Tamml Reddi, 50 M. 421=26 L. 
W. 139.-54 I. A. 136-52 M.L J. 524-29 
Bom. L.R. 856-25 A.L.J. 593 -31 C.W. 

N. 799=1927 M W.N. 502-1927 P.C. 80 ; 
Rangacharya v. Roman Acharya, 1928 A. 
689 ; Maruti v. Copal. 34 Bom. L.R. 415 - 
1932 B. .305 ; Kummam v. Sitjon, 19.38 
I.ah. 619. 

is) Prem Nath v. Marl Ram, 16 L. 85 
-36 P.L.R. 13-1934 L. 771. 

(t) Narasimha v. VenkataUngam, SO 
M. 687=25 L.W. 806=1927 M.W.N. 269 
--53 M.L.J. 203=1927 M. 636 (F.B.). 
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religious purposes or objects of the testator should be clearly speci- 
fied and that the property intended for the endowment should be 
set apart for or dedicated to those purposes. If there is a docu- 
ment of dedication to God it does not require registration. If 
an endowment is created by a will governed by the Indian Succes- 
sion Act, 1925, S. 57, it must be in writing and attested by at least 
two witnesses. 

576. Trust is unnecessary for valid endowment. — ^For the 
creation of a valid endowment, it is not necessary to vest the pro- 
perty in a trustee as is required under English law.<*> But in the 
absence of such trust, very strong and clear evidence is necessary 
to establish an endowment. ‘I'J 


577. Evidence of endowment. — In the absence of a written 
grant or evidence of exclusive appropriation of the profits for the 
purposes of a temple, the mere fact that the income of the village 
had been used for the temple for a long time is insufficient to make 
out a dedication of the village to the temple. Though the mere 
fact of the proceeds of the land being used for the support of an 
idol may not bn proof of dedication, it is still a fact that may well 
be taken into consideration, when the intention of the founder has 
to be gathered from an ancient document expressed in ambiguous 
language: contemporanea exposition est optima.***^ In dealing 
with the question whether an endowment is real or nominal only, 
the manner in which the dedicated property is held and enjoyed is 
the most important point for consideration. If the profits of the 
property were not all applied for the charity, but they were only 
treated as the purse from which the expenses of the charity were 
met, it could not be said that there was a dedication of the pro- 
perty. The mere execution of a deed, although it may purport 


(u) Bhugrffobuttv v. Gooroo Pro«onno, 
2S C. 112 ; Jai Dayal v. Oewan, 1938 Lah. 
686 ; tiagappa v. O. R. M. O. M. S. P. Firm, 
48 L.W. 577-1938 M.W.N. 1017 -1938 M. 
999; Lakahmi v. Gottha, 1937 C. 327=41 
C.W.N. 759 ; Mt. Satwanti v. Ambica, 
1939 Pat. 45 ; Sunder Singh v. Managing 
Committee. 65 LA. 106=42 C.W.N. 930= 
I.L.R. (1938) Lah. 63= (1938) P.C. 73; 
See Sooniram v. Alagu, 42 C.W.N. 1125 

-1938 P.C. 259=48 L.W. 466=1938 M.W.N. 
1002=40 Bom. L.R. 1236. 

(v) Norosimha v. Venfeatalingam, bO 
M. 687--25 L.W. 806=1927 M.W.N. 269 
=53 M.L.J. 203=1927 M. 636 (F.B.). 

(to) Mantti v. Gopal, 1932 B. 305.-34 
Bom. L.R. 415 ; where the whole law on 
the point Is summarised. 

(X) Maruti v. Gopal, 34 Bom. L.R. 415 
=1932 B. 305. 


der. 2 C. 341-4 I.A. 52. 

(z) Govtnda Dots v. Raja Venkata, 27 
M.L.J. 195=26 I.C. 537 ; Ganpi Reddl v. 
Trmmi Reddl, SO M. 421-26 L.W. 139-^ 
54 I.A. 136 =52 M.L.J. 524=29 Bom. L. 
R. 856-25 A.L.J. 593=31 C.W.N. 799= 
1927 M.W.N. 502-1927 P.C. 80. 

(a) Abhiram v. Shyama Charan, 36 C. 
1003-36 I.A. 148=4 I.C. 449-6 A.L.J. 
857=11 Bom. L.R. 1234=19 M.L.J. 530= 
14 C.W.N. 1. 

(b) Ram Chandra v. Ranjit Singh, 27 
C. 242=4 C.W.N. 405; Bhefedhari v. 
Sri Ramchanderji, 10 P. 388=13 Pat. L.T. 
33j=1931 P. 275. 

(c) Ganpi Reddy v. Tammi Reddi, 50 
M. 421=26 L.W. 139=54 I.A. 136=52 
M.L.J. 524=29 Bom. L.R. 856=25 A.L. 
J. 593=31 C.W.iN. 799=1927 M.W.N. 

502=1927 P.C. 80. 
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on the face of it to dedicate property to an idol, is not enough to 
constitute a valid endowment. It is necessary that the executant 
should be shown to have divested himself of the property dedicated. 
Where the subsequent acts and conduct of the parties show that, 
as a matter of fact, the profits of the property have been utilised 
in the performance of the deb sheba hi accordance with the rules 
laid down in the deed of dedication, the mere tact that the mem- 
bers of the settlor’s family are nominated shebaits and that they 
are to be remunerated out of the income of the property is no 
ground for holding that the dedication is not real, provided that 
the remuneration is reasonable having regard to the income of the 
property. 

578. Operation of endowment. — An endowment becomes 
effective from the moment of dedication. 

579. Irrevocability of endowment. — ^Except in the case of an 
endowment in favour of a family idol, which may be altered, 
transferred or revoked by the consensus of the whole family,<®> 
an endow'inent becomes unalterable and irrevocable from the 
moment of its completion and the trust does not become nuga- 
tory by the subsequent conduct of the founder in not giving effect 
to it.<»> 

580. Cy pres doctrine. — ^Where the original object cannot be 
carried out in the manner and form intended by the donor or where 
the literal execution of the trust is or afterwards becomes inexpedi- 
ent or impracticable, the Court will execute the trust cy pres, that 
is, apply the funds to other objects of a similar character. Wliere 
subscriptions are paid to a committee for the purpose of fulfilling 
a specific and well defined charitable purpose and that only, and 
there is no general charitable intent shown in respect thereof, a 
complete trust is created to apply the funds in carrying out the 
object mentioned. If the object has become impracticable the 
subscribers have a clear right to the return of the subscription pro 
rata subject only to the rights of the trustees in respect of their 
proper costs, charges and expenses. If, on the other hand, im- 
practicability is not shown, they still have to carry out the trust. 

(d) Janardhan v. K/iitteh Chandra, (f) Juggutmoheenee v. Sdkheemonee, 

1932 C. 419 ; Bhubaneahwari v. Brojo Bath, 14 M.I.A. 289 ; Konwar Doorganath v. 
46 M.L.W. 14=:(1937) 2 M.L.J. 527=1937 Ram Chunder, 2 C. 341=4 l.A. 521. 
M.W.N. 966-I.L.R. (1937) 2 C. 447=1937 P. (g) Krtahnaswamy v Kothandarama, 
C. 185=64 I.A. 203=41 C.W.N. 968=39 27 M.L.J. 582 =25 I.C. 428. 

Bom. L.R. 933=1937 A.L.J. 1008. (h) Mayor of Lyoni v. Advocate-Cene- 

(e) Konioar Doorganath v. Ram Chun- ral of Bengal, 1 C. 303 (P.C.)=26 W.R. 
der, 2 C. 341=4 l.A. 52 ; Gobinda v. De- 1 ; In the matter of Hormaeji Framji 
bendra, 12 C.W.N. 98 ; See contra in Warden, 32 B. 214=9 Bom. L.R. 1203 ; 
Surendrafcriahna v. Shree Shree lehuar Bonn Narayan v. Advocate General cf 
BhubaneehtDJrl, 60 C- 54=1933 C. 295, Bombay, 9 Bom. L.R. 370. 
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If the charitable scheme has not become impracticable, the trus- 
tees cannot abandon the scheme, because that is not a matter in 
their power at all ; nor can they, without recourse to the Court, 
make a cy pres application of the funds on the ground that there 
was a general charitable intent, even if that view is a correct one. 
In this connection it must be remembered that impracticability of 
carrying out a charitable purpose means impracticable from a 
reasonable point of view and includes not only the present lack of 
subscriptions and the virtual impossibility of getting sufficient 
subscriptions in the future, but also any other reason which may 
have contributed to make the scheme impracticable. 

581. Destruction of image. — ^Thc religious purpose of an 
endowment to an idol does not come to an end when the image has 
been mutilated or destroyed, and as pointed out in Puma Chandra 
V. Gopal hal,^^> the endowment is not affected by such mutilation or 
destruction. The religious purpose still survives and a new image 
may be established and consecrated in order that it may be wor- 
shipped as intended by the original founder. Hindu idols are 
not property in the crude sense of the term, and their destruction, 
degradation or injury are not within the power of their custodian 
for the time being. 

582. Idol, a juristic entity. — Hindu idol is a juristic entity 
and ha.s a juridical status with the power of suing and being sued. 
Its interests arc attended to by a person who has the deity in his 
charge and who is in law its manager with all the powers which 
would, in such circumstances, on analogy, be given to the manager 
of the estate of an infant heir. The duties of piety from the time 
of the consecration of the idol are duties of something existing, 
which, though symbolising the divinity, has in the eye of the law, 
a status as a separate persona The position and rights of the deity 
must, in order to work this out both in regard to its preservation, 
its maintenance and the services to be performed, be in the charge 
of a human being. Accordingly he is the Shebait custodian of the 
idol and manager of its estate'** and the fact that he happens to be 
only a de facto and not a de jure manager of the temple in which 


(0 Commissioner, Lucknow Division v 
Deputy Commissioner of Partabgarh, 46 
M.L.W. 225 - 41 C.W.N. 1072-39 Bom. 
I..B. 1012=18 P.L.T. 883--1937 M.W.N. 
1297=1937 A.L.J. 1378=1937 P.C. 240. 

(j) Purna Chandra v. Copal, 8 C.L.J. 
369. 

<k) Bijoychand v. Chatterjee, 41 C. 57 
-20 I.C. 78-17 C.W.N. 1013. 

(1) ProTOOtfca Nath Mulliek v. Prod- 
yiimna, 52 C. 809.-52 I.A. 245=23 A.L.J. 


537t_49 M.L.J. 30-1925 M.W.N. 431=27 
Bom. L.R. 1064=22 L.W. 492=1925 P.C. 
139 ; See the discussion regarding limita- 
tions to the theory of the idol being a 
legal person in H.R.E. Board v. Veera- 
raghavacharlu, 46 L.W. 668=1937 M.W. 
N. 708= (1937) 2 M.L.J. 368=1937 M. 
750 ; Jagadindra v. Hemanta, 32 C. 129— 
31 I.A. 203- 8 C.W.N. 809. (Shebait’s 
rigid of suit on behalf of the idol). 
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the idol is installed does not preclude the maintainability of a suit 
by him in the name of the idol.‘*‘> 

583. Competency to endow and subject-matter of endowment. 
— ^Every Hindu who is of sound mind and a major can create a 
valid endowment in respect of the whoh or part of his 
separate or self-acquired property. In other words any property 
which can be the subject-matter of gift or will by its owner can 
also be the subject-matter of a valid endowment. Besides the 
above, a reasonably small portion of the joint family property 
may be dedicated for purposes of religious charity by the Karta 
of the family. Hindu Law also recognises the validity of a 
dedication of a small fraction of the property by a Hindu female 
for the continuous benefit of the .soul of i-he deceased ovrner whose 
estate she has inherited as a qualified owner. 

584. Temples and Mutts supplementary in character. — ^By far 
the most important of the religious foundations in India are the 
temples and the mutts, both supplementary in the Hindu ecclesi- 
astical .system and both conducing to spiritual welfare, the former 
by affording opportunities for prayer and worship, the latter by 
facilitating spiritual instruction and the acquisition of religious 
knowledge, the presiding element being the deity or idol in the 
one, the learned and pious ascetic in the other. 

585. Temples. — ^Tho temples or the de^'astanams have the 
richest and the largest endowments in India which are being daily 
added to by the votaries that flock to them in thousands all the year 
round. The presiding element is the deity or idol, a juridical 
person passessing the juristic capacity of receiving gifts and holding 
property. But it is only in an ideal sense that property can be 
said to belong to an idol, and the possession and management of it 
must, in the nature of things, be entrusted to some person known 
as Shebait or manager. 

(m) Gopal Datt v. Bobw Rom, 1936 A. 1927 P.C. 80. 

653.:zl936 A.L.J. 515 ; Mahadeo Prasad (o) Sardar Singh v. Kunj Bihari, 49 
V Karla Bharthl, 1935 P.C. 44=57 A. 159 I.A. 383=44 A. 503 -44 M.L.J. 766=27 
=62 I.A. 47-.1935 A.L.J. 678 (P.C.) ; C.W.N. 653= 25 Bom. L.R. 648=16 L.W. 
Gurupada v. Manmohan, 1936 C. 215; Sri 871=1922 P.C. 261. 

Rcdha Krishnaji v. Rameshwar, 1934 P. (p) Vldvopumo v. Vidyanidhi, 27 M. 
584 ; Panchkart v. Amode, 41 C.W.N. 1349 435=14 M.L.J. 105. 

= 1037 C. 559 ; See also Sharatchandra v. (q) Jopadindro v. Hemanta. 32 C. 129= 
Dvoarkanath, 58 C. 619=1931 C. 558; See 31 I.A. 203 -6 Bom. L.R. 765=1 A.L.J. 
contra In Vedakannu v. Ranganatha, 48 585=8 C.W.N. 809 ; Prosunno Kumari v. 

L. W. 829= (1938) 2 M.L.J. 663=1938 M. Colob Chond, 2 I.A. 145; Pramatha Nath 

W.N. 983=1938 M. 982. V. Pradyumno, 52 C. 809=52 I.A. 245= 

(n) Gangl Reddi v. Tammi Reddi. 50 1925 P.C. 139=23 A.L.J. 537- 49 M.hJ. 

M. 421=26 L.W. 139=54 I.A. 136=52 M. .30=1925 M.W.N. 431=27 Bom. L.R. 1064 
L.J. 524=29 Bom. L.R. 856=25 A.L.J. =22 L.W. 492 =30 C.W.N. 25. 

59.3=31 C.W.N. 799=1927 M.W.N. 502= 
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586. Mutts. — Next to the temples, a considerable portion of 
endowed property is held by mutts presided over by ascetics or 
sanyasis. A mutt means a place for the residence of ascetics and 
their pupils and devotees. The origin of these mutts is traceable 
to the times when Buddhism had a powerfiil hold upon the masses 
in India and Sankaracharya, the leader of the Brahmanical 
doctrines, led the opposition against the Buddhists. With a view 
to countei’act the activities of the Buddhists and to serve as 
centres of religious instruction and philosophy, he started mutts 
presided over by learned and pioiis ascetics after the model of the 
Buddhistic order of monks, and these mutts, which in course of 
time became the favomed objects of pious endowments, emulated 
the founding and multiplication of other mutts throughout the 
length and breadth of India. These institutions whose object is 
the imparting of spiritual instruction and the maintenance and 
strengthening of the doctrines and tenets of particular schools of 
philosophy have become the centres of classical and religious 
learning exercising considerable influence over the laymen in the 
neighbourhood.*’) The men who were attracted by the piety of 
those who presided over these mutts were prevailed upon to make 
large endowments for the comfort and maintenance of the large 
groups of disciples that often gathered around them, and in course 
of time many of these institutions, which were originally centres of 
religion and austere piety, gradually degenerated into places of 
worldliness, luxury and ease. Like an idol, the mutt is also a juridi- 
cal person capable of acquiring, holding and vindicating legal 
rights, though of necessity, it can only act in relation to those rights 
through the medium of some human agency (The Mahant) *•) and 
a person who, though not duly installed, is in fact managing the 
affairs of the math and has been treated as the Mahant by all the 
persons interested therein, is entitled to maintain a suit for the 
benefit of the math to recover property which belongs to it and 
which is wrongly held by persons in the position of trespassers.**) 

587. Position of Shebait. — A Hindu idol is, according to long 
established authority, founded upon the religious customs of the 
Hindus and the recognition thereof by Courts as a juristic entity. 
It has a juridical status with the powers of suing and being sued. 
Its interests are attended to by the person who has the deity in his 
charge and who is in law its manager with all the powers which 
would, in such circumstances, on analogy, be given to the manager 
of the estate of an infant heir. Hie person founding a deity and 

(r) VUvapuma v. VidyanIdhI. 27 M. (() Mahadeo Prasad v. Karla Bharathl. 
43Sr-14 M.L.J. 105. 62 I.A. 47=57 A. 159=37 Bom. L.R. 333 

«) Babojlroo v. Laxmandoa, 28 B. 815= =39 C.W.N. 433 =68 M.L.J. 499=1935 

5 Bom. L.R. 988. P.C. 44 . 
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becoming responsible for these duties is de /acto, and in common 
parlance called, Shebait. This responsibility is, of course, main- 
tained by a pious Hindu, either by the personal performance of 
the religious rites or — as in the case of Sudras — ^by the employ- 
ment of a Brahmin priest to do them on his behalf. Or the 
founder, any time before his death, or his succ' ^sor likewise, may 
confer the office of Shebait on another. <"> The Shebait is only a 
manager of the property which belongs to the idol and cannot 
claim any legal ownership therein or in its profits.^'’' In no case 
is the property gifted to an idol or temple conveyed to or vested 
in its manager, nor is he a trustee in tho English sense of the term, 
although in view of the obligations and duties resting on him, he is 
answerable as a trustee, in the general sense, for maladministra- 
tion. 

588. Position of Mahant. — A mutt is an institution of a 
monastic nature established fox the service of a pai*ticular cult, the 
instruction in its tenets, and the observance of its rites. The fol- 
lowers of the cult and the disciples in the institution are known as 
chelas who nxay be of two classes, celibate and non-celibate. The 
Mahant is the head of this institution, sits upon the gadi, initiates 
candidates into the mysteries of the cult, superintends the worship 
of the idol and the customary spiritual rites, manages the property 
of the institution and administers its affairs. The whole assets of 
the institution are vested in him as the owner thereof in trust for 
the institution. The Mahant is thus not only a spiritual preceptor, 
but also a trustee in respect of the mutt over which he presides.*®' 
Though the property of the mutt is held by him as its owner, the 
nature of the ownership is one in trust for the mutt or institution 
itself, and this trust exists and must be respected although large 
administrative powers are undoubtedly vested in the Mahant for 
the time being.*®' 

589. Debutter property. — ^The literal meaning of the word 

debutter is “ belonging to a deity ” and hence debutter property is 
that which has been dedicated to God or puiposes of religion. In 
respect of property owned by the majority of the mutts the follow- 
ing observations of the Madras High Court are pertinent : “ The 

(u) Pramatha Nath v. Pradyumna 52 I..R. 629 -41 M.U.J. 346=1921 M.W.N 

C. 809=52 I. A. 245=23 A.L.J. 537=49 449=20 A.L.J. 497: Monohor Mvkerjee 

M.L.J. 30=1925 M.W.N. 431=27 Bom. y. Bhupendra. 60 C. 452=1932 C. 791. 

L R. 1064=22 L.W. 492=30 C.W.N. 25 (*) Roto Prakash v. Anand Dag, 43 

=1925 P.C. 139. C. 707=43 I. A. 73=14 A.L.J. 621=18 

(») Shibeggouree v. Mofhooranath, IS Bom. L.R. 490—20 C.W.N. 802=31 M.L. 
M.I.A. 270. J. 1=3 L.W. 556=(1916) I M.W.N. 406 

(to) Vidya Varuthl v. Boltuamt Ayyar. =1916 P.C. 256 ; Kegho Dag v. Anun 
44 M. 831=48 I.A. 302=1922 P.C. 123= Tiuji, 14 P. 379=16 Pat. L.T. 35=1035 
15 L.W. 78=26 C.W.N. 537=24 Bom. P. Ill 
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property is in fact attached to the office of the head of the institu- 
tion and passes by inheritance to no one who does not fill the office. 
Tt is in a certain sense trust property ; it is devoted to the main- 
tenance of the establishment, but the superior has large dominion 
over it, and is not accountable for its management nor for the ex- 
penditure of the income, provided he does not apply it to any pur- 
pose other than what may fairly be regarded as in furtherance of 
the objects of the institution.” 

POWERS OF SHEBAIT AND MAHANT. 

590. Power over income. — is the duty of the trustee to 
refrain from the personal enjoyment of the surplus income and 
to add the same to the capital of the estate to be administered. And 
this rule applies also to the property of a mutt or asthal. Hence a 
Mahant cannot, apart for the dignity of his office, employ the sur- 
plus income for his own personal use.<*> A trustee is not justified 
in applying the produce of the endowed property to another insti- 
tution which is not in any sense subsidiary to or connected with 
the institution for whose benefit the property has been endowed, f**’ 

591. Right to reimbursement . — A Shebait, or after his death, 
his private estate, is entitled to be reimbursed from the debutter 
estate all sums properly expended by him in performing the obli- 
gations imposed upon him by the founder, or in defending his title 
as a Shebait or in the preservation of the trust estate by paying 
Government Revenue and the like. The right of indemnity is 
incident to the position of a trustee and the liability in respect of 
it is the first charge on the trust estate. 

592. Self-acquisition. — ^The law does not disable a Mahant or 
a Shebait from acquiring and owning property of his own. But 
where properties are shown originally to have belonged to the 
trust, it is on the Mahant or the Shebait to show by clear and un- 
impeachable evidence the legitimacy of his acquiring the same as 
his private property. The rule forbidding the pui-chase of an 
estate by a person standing in regard to his dealings with it in a 
fiduciary relationship, is general in its application and applies to 


Sammantha v. ScUatipa, 2 M. 115. 
( 2 ) Arunach«Uam Chetty v. Venkata- 
cliolapttthl. 43 M. 253-46 I.A. 204 -17 
A.L.J. 1097 = 22 Bom. L.R. 457=24 C.W. 
K 249=37 M.L.J. 460-10 L.W. 642=1919 
M.W.N. 850=1919 P.C. 62. 

(a) PalanUippa v. Devaslkamonej/, 40 
M. 709=44 I.A. 147=1.1 A.L.J. 485=19 
Bom. L.R. 567 = 21 C W.N. 729=33 M.L. 
J. 1 = 6 L.W. 222-1917 M W.N. 507=1917 


P.C. 33. 

lb) Peary Mohun v. Ifarendra, ;>7 C. 
229=37 I.A. 27=7 A.L.J. 125-14 C.W.H. 
201-12 Bom. L.R. 257=20 M.L.J. 171-5 
I.C. 404 (P.C.). 

(c) SrinivoMt Charlar v. Euatappa 
MvdaHar. 45 M. 565=49 I.A. 237 - 43 M. 
L.J. 536=16 L.W. 247- 24 Bom. L.R. 
1214=21 A.L.J. 250=27 C.W N. 317= 
ir22 P.C. 325. 
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the case of a purchase of debutter property by a Shebait.^**) In 
setting aside such purchase, the money that he has paid may be 
made a charge on the debutter estate. But there is no pnsump- 
tion that property in the possession of a Mahant belongs to the 
and where the properties acquired by a Mahant are not 
.shown to have been treated as attached to his office, the acquisi- 
tion cannot be presumed to be for the benefit of the office. 

593. Removal and replacement of idol. — If in the course of a 
proper and unassailable administration of the worship of an idol 
by the Shebait, it be thought that a family idol should change its 
location, the will of the idol itself, expressed through its guardian, 
the Shebait, must be given effect to.**'’ But in the case of an 
idol in a public temple, the Shebait has no such power of removal 
when it is objected to by the majority of the worshippers, 
though the Court may nut interfere wilh such removal when it is 
beneficial to the whole community and is favoured by the general 
body of the devotees, So als(< an imago having been once conse- 
crated cannot be replaced by another image unless it has been 
unfit for worship by having become cracked, mutilated or 
broken. A destruction of the image does not put an end to the 
endowment, and the endov/ment can be carried on by conse- 
crating and installing a new image in its stead. 

594. Renovation of the temple. — ^The essence of a building is 
its structural coherence and consistency, and if such coherence 
and consistency have been seriously impaired by time, and the 
temple is in a state of disrepair and dilapidation, though not in 
complete ruins, a complete renovation of the temple is justifiable 
under the religious law of the Hindus. TTie term '* Jeerna ” in the 
text indicating the condition of the temple which would justify 
renovation means simply “ dilapidated ” and not “ reduced to 
ruins.” f 


(d) Peary Mohan v. Manohar, 48 C. 
1019 48 I. A. 258 26 C.W.N. 133-19 A 
I..J. 773-23 Bom. L.R. 913 '41 M.L.J. 
68=14 L.W. 104=1921 M.W.N. 558=2 P.L 
T. 725=1922 P.C. 235. 

(e) Goshaln v. Shiamlal, 50 A. 485 .26 
A.L.J. 193=1928 A. 257 ; But see Sim» 
Chandra v. Cobind, 1934 P. 431. 

(/) Sethuramatwamiar v. Memswamiar, 
34 M. 470=4 l.C. 76 -20 M.L.J. 108; 
Parma Nand v. Nihal, 65 I.A. 252i-l.L.R. 
1938 Lah. 453=19.78 P.C. 195. But sec 
Sifaram v. H. R. E. Board, I.L.R. (1937) 
M. 197=1936 M.W.N. 1191=44 L.W. 843= 
(1937) 1 M.L.J. 475=1937 M. 106. 
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M L.J. 30 1925 M.W.N. 431=27 Bom. 
L.R. 1064 22 L.W. 492=30 C.W.N. 25-- 
1925 P.C. 139. 

(h) Hari v. Antaji, 44 B. 466=56 l.C. 
459 =22 Bom. L.R. 334. 

«) Venkataehala • Mudaliar v. Samba- 
siva Mudaliar. 25 L.W. 377r-105 l.C. 711 
-52 M.L.J. 288=1927 M 465. 

(J) Bljoychand v. Kalipada, 41 C. 57= 
20 l.C. 78 -17 C.W.N. 1013 : Doorga v. 
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595. Conversion into secular property. — ^In Doorganath v. 
Ram Chunder,^'^^ the Privy Council laid down that “ where the 
temple is a public temple, the dedication may be such that the 
family itself could not put an end to it ; but in the case of a family 
idol, the consensus of the whole family might give the estate another 
direction.” It will thus be clear that the property of a public 
religious endowment can never be converted into secular property 
by the Shebait or the members of the founder’s family. Even in 
the case of property dedicated to a family idol, the Shebait alone 
by his dealings cannot give the property dedicated a different 
turn. It is only the consent of the members of the family interest- 
ed that can convert the debutter property into secular property,*"’ 
and such consent or consensus must be of all the members of the 
family, both male and female, who are interested in the worship 
of the deity. In the recent case of Stirendrakriskna v. Bhuha- 
neshwari,^v) it was held that the proposition that a dedication can 
be set aside at any particular time by the consent of all parties 
then interested in the endowment has no warrant in Hindu Law 
and that such a thing can never be done by means of a bargain 
between the adult male members, the females and minor members 
not joining in it. But in view of the fact that in the case of a pri- 
vate endowment the public are not intero.sted in its continuance, 
it appeal's to be sufficient if the adult male members of the family 
who may for all practical purposes be taken to represent the whole 
family including its female members and those who are still 
minors, consent to convert the property dedicated to a family idol 
into secular property. The decision of ,the Madras High Court in 
Appu Pattar v. BhagavatV^^ and that of tlie Calcutta High Court 
in Gohinda Kumar v. Debendro**’’ countenance this view.**> 

596. Power to incur debts. — ^It is competent for the Shebait 
of property dedicated to the worship of an idol, in the capacity as 
Shebait and manager of the estate, to incur debts and borrow 
money for the proper expenses ol keeping up the religious worship, 
repairing the temples or other possessions of the idol, defending 
hostile litigious attacks, and other like objects. The power, how- 
ever, to incur such debts must be measured by the existing neces- 
sity to incur them and in this respect the authority of the Shebait 
would appear to be analogous to that of the manager for an infant 
heir as laid down in Hunoomanpersaud's casc.^*’ The Shebait 


(m) 2 C. 341-4 Z.A. S2. 

(n) Manmohan v. Sidhemar Dvbay, 76 
I.C. 213-27 C.W.N. 218=1323 C. 177. 

(o) Chandi Charan v. Oulol Chundra, 
54 C. 30=1926 C. 1083=30 C.W.N. 930. 

(p) 60 C. 54=1933 C. 295 ; Panna 
Sundari v. Benares Banle. 1938 C. 81 ; See 
also Bhupati Hath v. Ram Lai, 87 C. 128 


=14 C.W.N. 18=3 I.C. 642. 

(a) 21 M.L.J. 588=11 I.C. 633. 

(r) 12 C.W.N. 98. 

(e) See a dlsciuslon of this question in 
Bliabatarinl v. Aamantara. 1938 C. 490. 

(t) Venicataraman v. Sfvagurunatha, 
1933 M. 639. 
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being entrusted with the possession and management of the estate 
of the idol which can be said to hold it only in an ideal sense, it 
follows that he must of necessity be empowered to do wha+ever 
may be necessary for the service of the idol<“> and for the benefit 
and preservation of the estate, at least to as great a degree as the 
manager of an infant heir. Were this not so, tho property of the 
idol might bo wasted or destroyed and its worship discontinued for 
want of the necessary fimds to preserve and maintain them.*’'* 
'fhe test is : is the debt in the particular instance one that a pru- 
dent owner would incur in order to benefit the estate ? If the 
answer is in the affirmative, a bona fide lender is not affected by 
the precedent mismanagement of the Shebait. The lender cannot 
of course justify a charge grounded on a necessity which his own 
wrong has helped to cause. Where he is not shown to have acted 
mala fide, the lender ought not to suffer simply because with better 
management the necessity in question would not have arisen. 
The same principle applies to the power of a Mahant to incur 
debts binding on the estate of the In lending moneys to 

managers of religiou.s institutions, the creditor must not only show 
that the purposes were necessary purposes but also that he made 
bona fide enquiries and satisfied himself that on the occasion on 
which ho made the advance, the loan was justified by the state of 
the institution’s finances. 

597. Execution of decree against debutter property. — ^Wherc 
a decree in respect of a debt incurred for binding purposes by the 
Mahant or Shebait i? made, the proper procedure to be adopted in 
executing the decree is to appoint a Receiver for the rents and 
profits of the property and the proceeds from the offerings etc., 
and direct him to apply in discharge of the decree debt till it is 
paid off, the balance that remains after payment of all expenses 
connected with the temple or mutt and the performance of the 
ceremonies and festivals and a reasonable provision for the mainte- 
nance of the Matadhipathi. fw' It makes no difference whether the 
decree is a simple decree or a mortgage decree. 

(u) Anania v. Prayag, I.L.R. (1937) 1 MX.J. 147==1922 M.W.N. 444=1922 M. 

C. 84 ; This case lays down the test for 402 ; Lakshmlndrathirtha v. Raghavendra 
determining what Is necessary for fte 4.1 M. 795=18 L.W. 139=59 I.C. 287=39 
service of an Idol. M.n.J. 174=1920 M.W.N. 568. 

(v) Prosunno Kumari v. Golab Chand, (x) Vmkatacharpulu v. Ramakrishna, 
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priya V. Lakahmindra, 50 M. 497=54 I.A. ChaturbuJ Daa. 6 P. 139=53 I.A. 253=25 
228=29 Bom. L.R. 955=1927 M.W.N. 507 A.L.J. 8=28 Bom. L.R. 1418=31 C.W. 
=25 A.L.J. 697=31 C.W.N. 1021=53 N. 221=51 M.L.J. 822=1926 M.W.N. 857 
M L.J. 196=1927 P.C. 131 : Sundaresan =1926 P.C. 112. 

V. VUwanada, 45 M. 703=16 L.W. 83=43 
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598. Res judicata against successor. — Judgments obtained 
against a former Shebait or Mahant in respect of debts properly 
and necessarily incurred by him for the service and benefit of the 
idol or the mult are binding upon succeeding Shebaits or Mahants, 
who in fact form a continuing representation of the property be- 
longing to the idol or the mutt. If this were not so no Shebait or 
Mahant would be able to obtain assistance in times of need and 
when he obtains it he could defeat the creditors by transferring the 
property to another Shebait or Mahant. But before applying the 
principle of res judicata to judgments of this character, the Courts 
should take care to bo satisfied that the decrees relied upon are 
untainted by fraud or collusion and that the necessary and pro- 
per i.ssuos were raised, tried and decided in the suits which led to 
lhem.<®> If the decree is a compromise decree it must be shown 
to the satisfaction of the Court that the compromise was brought 
about bona fide and in the interests of the institution. 

599. Temple not a juridical person. — ^The doctrine which 

treats the idol and a as juridical persons for purposes of 

suing and being sued cannot be extended to include the building 
in which the idol is installed as in some way itself becoming a 
religious institution, since such an unwarranted extension would 
result in two juridical per.'fons co-exi.sting in the same institution, 


600. Powers of alienation. — ^The po.sition of a Shebait of an 
idol***) or that of a Mahant of a in regard to the alienation 

of the debutter property is analogous to that of a manager of an 
infant heir as defined in Hunoomanpersaud’ s case. He can doubt- 
less sell or mortgage the lands, if there is an actual, special and 
unavoidable necessity of the institution to do so, but that necessity 
would have to be proved by those who allege that it existed. 
Except in a case of such unavoidable necessity, the Shebait, the 
manager, or the trustee of a temple or the Mahant of a mwtf, has 
no power to sell or mortgage the endowed property in his custody 
or to impair the endowed property by creating or granting in 
favour c»f any one rights of permanent occupancy in the endowed 
lands and it has even been held that there is no power in the 


<z) Prosunno Kumari v. Gatab Chand, 
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Court to grant an application by a Shebait asking for leave of 
Court to sell or mortgage the debiitter property for an alleged 
necessity, on the ground that the point involved cannot be -^diudi- 
caled on before the transaction is entered into.(ff> 

601. Legal necessity. — The power to incur debts of the mana- 
ger of a religious endowment is to be measured by an existing 
necessity for incurring them;<*) in other words, in adjudicating 
on the binding nature or otherwise of an alienation by the Shebait 
or manager of a religious endowment of the debutter property, it 
is the immediate and not the remote cause, the causa causans, of 
the borrowing which has to be considered. In Niladri Sahu's 
case, the Mahant of a mutt borrowed large sums of money on high 
rates of interest for erecting pucca buildings to accommodate the 
various rich and influential devotees resorting to the mutt, for im- 
proving the mutt buildings and for carrying on the worship in the 
mutt : The buildings were accordingly erected and were being 
utilised by the Mahant for the intended purposes. To avoid the 
heavy interest that had to be paid yearly on the loans, he borrow- 
ed on easy terms on the security of the mutt properties. The ques- 
tion arose whether the mortgage was binding on the ninft proper- 
ties. Their Lordships of the Privy Council laid down that the 
power of a Mahant or Shebait to alienate properties belonging to 
the endowment mu.st be measured by the necessity existing at the 
time of the alienation and that any previous mismanagement of the 
Shebait which made the alienation imperative was aii irrelevant 
consideration. “ The immediate cause of the borrowing was the 
mutt’s need of money to carry on and pay for its services. The 
remote cause of the mutt’s need was due to the profligate expendi- 
ture of the Shebait. It would have been no answer to the creditor’s 
suit to say ‘ Oh your money was only borrowed because the income 
of the mutt was spent by a profligate Shebait and there was no 
money to carry on the services of the mutt.’ So in the present 
case even if the building scheme of the defendant had been reck- 
less, inconsistent, unsound and liable to fail, which by the way has 
not been proved, what drove him to borrow this money Rs. 25,000 
on mortgage, was to pay old debts, and so be relieved of the op- 
pressive burden which the exorbitant rate of interest at which 
those earlier loans were made imposed upon him. It was the high 
rate of interest, which he was already bound to pay, that was the 
necessary and immediate cause of his giving this mortgage, though 


(z) See page 604, foot-note (z). bbuj, 6 P. 139 -53 I.A. 253- 25 A.L.J. 8= 
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the remote cause of it was the getting into debts by the building 
operation. In their Lordships’ view the principle of the case of 
Prosunno Kuviari v. Golah Chavd^*^ applies to this case.” Besides 
Shebait’s power of alienation must be exercised for purposes of 
defence and not of aggrandisement, as a shield and not as a sword. 
Where there is an imperious necessity or an unavoidable necessity 
in the sense that it is impracticable duly to carry out the service 
and wor.ship of the deity and matters incidental thereto or to pre- 
serve the dedicated property without incurring the expenditure 
to defray which the alienation is contemplated, such an alienation 
is clearly one for the benefit of the deity ; but if there is no such 
necessity, the fact that the value of the estate will be increased 
if an alienation by sale, mortgage, exchange or otherwise is effect- 
ed will not justify the transaction. U) The following have been 
held to be necessities justifying an alienation by the Mahant or the 
Shebait ; (1) defence of Mahant’s title ; (2) customary feeding 

of Brahmins and rebuilding a dilapidated dining hall;<^) (3) pur- 
chase of goods necessary for the performance of the worship and 
ihe feeding of the worshippers ; (4) performance of the Shradh 

of the deceased Mahant ; (5) expenses of keeping up the religi- 

ous worship, repairing the temples and other pos.scs.sions of the 
idol, defending hostile litigious attacks and other like objects, 

602. Ancient alienations. — ^Although the manager for the time 
being of a religious charity has no power to make a permanent 
alienation of the endowed property in the absence of proved neces- 
sity for the alienation, yet the long lapse of time between the 
alienation and the challenge of its validity is a circumstance which 
enables the Court to assume that the original grant was made in 
exercise of that extended power. Thus where a transaction is 
challenged after a lapse of a long time, when every party to the 
transaction has passed away and it becomes completely impossi- 
ble to ascertain the circumstances which caused the original grant 
to be made, it is only following the policy, which the Courts always 
adopt, of securing as far as possible quiet pos.scs.sion to people who 
are in apparent lawful holding of an estate, to assume that the 


(i) 2 I.A. 145. 

(J) Nagendra v. Rablndra, S3 C. 132-- 
1926 C. 490=30 C.W.N. 389. 

Ik) Kedar Nath v. Jagar Nath, 74 I.C. 
134=1924 P. 355. 

(1) Vibhudapriya v. Lakahmlndra, 50 M. 
497= 54 I.A. 228 = 29 Bom. L.R. 955=1927 
M.W.N. 507=25 A.L.J. 697=31 C.W.N. 1021 
=53 M.1<.J. 196=1927 P.C. 131. 


(m) Venkatabalagurumurthi v. Bala- 
fcrishno Odayar, 32 L.W. 538=1930 M.W.N. 
92.5-60 M.L.J. 90=1930 M. 1009. 

(n) Ram Narayan Das v. Gopal Das, 76 
I.C. 68=1924 P. 611. 

(o) Doorganafh v. Ram Chunder, 2 C. 
341=4 I. A. 52. 

(p) Prosunno Kumari v. Golab Chand, 
2 I.A. 145. 
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grant was lawfully and not unlawfully made/**’ even though the 
grant itself does not contain any recital as to necessity. 

603. Benefit. — ^The manager of a religious endowment can 
validly alienate permanently the debutler property for the benefit 
of the estate. It is impossible to give a precise definition of the 
nature of things to be included under the description “ benefit to 
the estate.” The preservation, however, of the estate from extinc- 
tion, the defence against hostile litigation affecting it, the protection 
of it or portions of it from injury or deterioration by inundation, 
these and such like things would obviously be benefits. The 
difficulty is to draw the line as to what are to be taken as benefits 
and what not.^*’ Attractive and lucrative as money-lending may 
be in India, a Shebait would not be jut-tified in selling debutter 
land solely for the purpose of getting capital to embark in a money 
lending businc.ss. No countenance should be given to the notion 
that a Shebait is entitled to .sell debutter land solely for the pur- 
pose of so investing the price of it as to bring in an income larger 
than that derived from the probably safer and certainly more 
stable property, the debutter land itself. 

604. Permanent lease. — It is a breach of duty on the part of a 
Shebait, unless constrained thereto by unavoidable necessity, to 
grant a lease in perpetuity of debutter lands at fixed rent, however 
adequate that i-ent may be at the time of granting it, by reason 
of the fact that by this means the debutter estate is deprived of 
the chance it would have if the rent were variable, of deriving 
benefit from the enhancement in value in the future of the lands 
leased.**’ This principle applies to building sites as well as to agri- 
cultural lands and to an absolute alienation of land in consideration 
of a premium.***’ A permanent lease granted by a Shebait or a 
Dharmakarta or Mahant in the absence of necessity justifying it can 
endure only for the grantor’s lifetime, but his successor can con- 
tinue it during his life in which case the receipt of rent by the 

(q) Magniram v. Kaatnrbhai. 46 B. 481 709-44 I. A. 147=1917 P.C. 33-15 A.L.J. 

-49 I.A. 54-42 M-L-J. 501=26 C.W.N. 473 485=19 Bom. L.B. 567=21 C.W.N. 729=33 

-20 A.L.J. 371=24 Bom. L.R. 584=1922 M.L.J. 1=6 L.W. 2227^1917 M.W.N. 507. 
M.W.N. 319=1922 P.C. 163; Murugemm (t) Maharanee Shibetsouree Debia v. 
Filial V. Maniekavaaaka, 40 M. 402=44 J.A. Mothooranath Acharjo, 13 M.I.A. 270 ; 
98=15 A.L.J. 281=19 Bom. L.R. 4!i6=21 Mayandl v. Chokkalingam. 27 M 291^ 71 
C.W.N. 761=32 M.L.J. 369=5 L.W. 759= I.A. 83=8 C.W.N. 545-14 M.L.J. 200 and 
1917 M.W.N. 487 : Lafcshmi Narayan v Abhiram v. Shyama Charan, 36 C. 1003 
Jagadith. 1938 C. 541=42 C.W.N. 837 (a -36 I.A. 148=6 A.L.J. 857=11 Bom. L.R. 
case of a shebalt’s deed of alienation con- 1234=19 M.L.J. 530=14 C.W.N. 1=4 I.C. 
talnlng recitals of necessity) following 449 (P.C. ). 

Banga Chandra v. Jagat Kithore, 44 C. 186 fu) Palaniappa v. Devaatkamonv, 40 M. 
=43 I.A. 249= (1916) P.C. 110. 709=44 I.A. 147=15 A.L.J. 485=19 Bom. 

(r) Raman v. Karunakara, 38 L.W. 843 I.R. 567=21 C.W.N. 729=33 M.L.J. 1=6 

=1933 M. 852=1933 M.W.N. 79. L.W. 222=1917 M.W.N. 507=1917 P.C. 33. 

(s) Palaniappa v. Devaatkamoney, 40 M. 
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successor is properly referable to a new tenancy created by such 
successor. A lease which, in spite of its being permanent, 
heritable and transferable, leaves to the idol the benefit of aug- 
mentation of rent, which is not fixed and which can be enhanced, 
cannot, however, be held to be beyond the competency of a Shebait 
on the ground that there was no necessity to justify it, and such 
a lease has been held to be binding on the succeeding Shebait. 

605. Alienations good for life of the alienor. — ^Where a 
Mahant alienates the debutter property either by way of a grant 
of a permanent lease or by way of absolute sale and there is no 
necessity to justify the alienation, the alienation is nut ah initio 
void, but is good so long as he does not cease to bo the Mahant by 
death or otherwise so that the grantor himself cannot sue to 
avoid it on the ground that it was not justified by necessity. 
The same rule applies even in the case of an unauthorised aliena- 
tion by the Dharmakarta of a temple. Hence a permanent lease by 
the Dharmakarta of a temple, which is not justified by the neces- 
sity of the institution, is not void ah initio but is valid during the 
alienor’s tenure of office, and hence the possession of the alienee 
does not become adverse during that period. A succeeding dhar- 
makarta may either bring a suit for recovery of pos.sc.ssion of the 
demised property, treating the possession of the lessee as having 
become adverse only from the date he assumed office, or he may 
continue the tenancy for the period of his own tenure, in which 
case such continuance may be referable to a new tenancy created 
by him and consequently the lessee’s possession will not become 
adverse till the termination of his tenure of office. But there may 
be circumstances in any particular case justifying the inference 
that the rent received by a succeeding dharmakarta from a tenant 
in respect of a permanent cowlc granted by a former dharmakarta 
was accepted as payable under a permanent right of the lessee and 
not as payable under a new tenancy created by such successor only 
for the period of his own tenure. In the recent case of Ponnamhala 
v. Periyanan^*'* a permanent lease was granted by the then 


(V) Ponnamhala v. Periyanan, 44 MI..W. 
l-rl936 P.C. 183r .W M. 809 . 63 I.A. 261-- 
71 M.L.J. 105-38 Bom. L.R. 702-40 C.W.N. 
901 ; Vidtffl Vanithi v. Balusamy Ayyar, 
41 M. 831=48 I.A. 302=1922 P.C 123-15 
L.W. 78=26 C.W.N. 537=24 Bom. L.R. 629 
-.41 M.L.J. 346=1921 M.W.N. 449 -20 
A.L.J. 487. 

(ID) Bhabani Charan v. Suehitra Bait- 
nabi. 1930 C. 270 - 51 C L.J. 25. 

fx) Ram Charan Dot v. Naurangl Lai, 
12 P. 251 -60 I.A. 124-1933 P.C. 75-37 
I..W. 512=37 C.W.N. 541=64 M.L.J. 505= 
1933 M.W.N. 272=14 P.L.T. 185=1933 A.LJ. 
327—35 Bom. L.R. 530 ; Ramalingam v. 
NanOlpat. 1988 Pat. 148. holding that a 


nuihant ceases to be a moiiant by alienat- 
ing the rest of the mutt properties so as 
to make limitation run from the date 
of such alienation and not only from the 
date of his death 

(V) Slvaprakaia v. Manickam, 37 li.W 
628=1933 M. 481=64 M.I..J. 577=1033 

M.W.N. 344. 

(z) Ponnamhala v. Periyanan, 44 M.L.W. 
1-19.36 P.C. 183=59 M. 809-63 I.A. 261 = 
71 M.L.J. 105.--38 Bom. L.R. 702=40 C.W.N. 
901 : Vidya Varuthi v. Baluaami Ayyar, 
44 M. 831=48 I.A. 301=1922 P.C. 123=15 
L.W. 78=26 C.W.N. 537=24 Bom. L.R. 629 
=41 M.L.J. 346=1921 M.W.N. 440=80 
AJ..J. 481 . 
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dharmakarta of a temple in 1865 and its validity remained 
unquestioned by three or four successive dharmakartas for a period 
of 37 years, though they were aware of the assertion by the lessee 
of his permanent tenancy and possession under it. The person 
who succeeded to the office after that period continued to accept 
rent from the lessee for more than 12 ycar.s. On these fact^ their 
Lordships of the Privy Council held that the proper inference to be 
drawn was that the last dharmakarta accepted the rent as payable 
in respect of a permanent right of tenancy which it was no longer 
in the power of the temple to repudiate, and not in respect of a 
new tenancy created by himself, and the adverse possession of the 
tenant under the permanent cowle having thus continued for more 
than 12 years, a suit for p<>.sses.<>k>n instituted subsequently on 
behalf of the temple on the ground thai the permanent lease was 
not binding on the temple would be barred under Art. 144 of the 
Limitation Act. 

606. Burden of proof of necessity on alienee. — ^The position 
of an alienee from the managi'r of a religious endowment is analog- 
ous to that of an alienee from the manager of an infant heir in 
regard to the burden of proof of necessity for the alienation. 

607. Powers of a Hindu widow and those of a Shebait com- 
pared. — ^The widow does not hold the estate in trust for the rever- 
sioners, but the Shebait, though not a trustee in the .strict sense of 
the term, is only the manager or custodian of the debuttor pro- 
perty. She cannot be removed from po.s.session of the property, 
but a Shebait is liable to be dismissed for acts amounting to breach 
of trust. She is not accountable to any body in respect of the pro- 
perty in her charge, hut a Shebait cannot spend the income except 
for the purposes of the institution. A Hindu widow has an estate 
unknown to the English law and unlike any other that may be 
created under the general law. But their powers are .similar in 
respect of alienations of property in their charge under the special 
circumstances established by the judicial decisions. 

608. Position of (he head of a Mutt and that of the Dharma- 
karta of a temple compared. — ^Thc position of a Dharmakarta is 
literally no better than that of the manager of a charity, and his 
rights, apart it may be in certain circumstances from the question 
of personal support, arc never in a higher legal category than that 
of a mere trustee. His po.sition is not that of a Shebait of a religi- 
ous institution or of the Mahant of a mutt. These latter functio- 
naries have a much higher right with larger powers of disposal and 

to) Doorganaih v. Rom Chwnder, 2 C (b) Behnri TmI v. Murali Dhar. 90 l.C. 
341rr4 I.A. 52 (P.C.). 567-1926 C. 287. 

77 
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administration, ^>n<^ they have a personal interest of a beneficial 
character in the institution. A mutt can have only one Mahant, 
while a temple may have more than one Dharmakarta. A 
Dharmakarta forfeits his office by reason of lunacy, while the head 
of the mutt, by reason of the religious sanctity attached to his office 
analogous to that attached to an idol in a temple, does not forfeit 
his position as such on that ground. 

609. Removal of Shebaits and Mahants. — ^The grounds for 
removing a Shebait from his office may not be identical with those 
upon which a trustee would be removed in England. The close 
intermingling of duties and personal interest, which together make 
up the office of a Shebait, may well prevent the closeness of the 
analogy ; but as part of the office, it is indisputable that there are 
duties which must be performed and that the estate does need to be 
safeguarded and kept in proper custody, and if it be found that a 
man, in the exercise of his duties, has put himself in a position in 
which the Court thinks that the obligation of his office can no 
longer be faithfully discharged, that is sufficient ground for his re- 
moval. Thus where a hereditary trustee sets up a claim of pri- 
vate ownership of certain trust properties, and tries to support the 
claim by the concoction of accounts and resists n'covery of the pro- 
perties for the trust he should not be permitted to continue as 
trustee. But nothing which falls short of fraud or dishonesty 
operates as a ground for his removal by Court. Thus mere mis- 
take or error of judgment or a mere nonfeasance which does not 
seriously affect the institution, is no ground for removal though 
in such cases the Court is entitled to give directions for better 
management either by appointing a committee of supervision or by 
framing a scheme of management. A Mahant of a mutt is 
incompetent to continue as such if he marries^^) or drinks wine or 
visits prostitutes, but mere lunacy of the Mahant is no ground 


(c) Srinivasa Chariar v. Evalappa Mu- 
daliar, 45 M. 565 49 I.A. 237=43 M.I.J. 
536-16 L.W. 247=24 Bora. L.R. 1214=21 
A.L.J. 250=27 C.W.N. 317=1922 F.C. 325. 

(d) Vldvapuma v. Vfdi/anidhi, 27 M. 
43.'!-- 14 M.L.J. 105 

<e) Peary Mohan v. Manohar, 48 C. 
1C19 -.48 I.A. 258=26 C.W.N. 133.-19 AJ-J. 
773--23 Bom. L.R. 913=41 M.L.J. 68=14 
L.W. 104=1921 M.W.N. 558=2 P.L.t. 725= 
1922 P.C. 235 ; Srinivasa Charter v. Eval< 
r.ppa Mudalter, 45 M. 565=49 I.A. 237= 
43 M.L.J. 536=16 L.W. 247=24 Bom. L.R. 
12'14=21 A.L.J. 250=27 C.W.N. 317=1922 
P.C. 325. 

(f) Srinivasa Charter v. Svateppa Mu- 
daiiar, 45 M. 565=49 I.A. 237=43 M.L.J. 
.■536=16 L.W. 247=24 Bora. L.B. 1214=21 
A.L.J. 250=27 C.WJJ. 317=1922 P.C. 325. 

(g) Advocate-General o/ Bombay v. 


Mouivi Abdul Kadhir, 18 B. 401. 

(h) Annaji v. Sarayan, 21 B. 556. 

(i) Thiruvengadath v. Srinivasa, 22 M. 
3C1 ; Chotelal v. Manohar. 24 B. 50.=26 
I.A. 199=4 C.W.N. 23=2 Bom. L.R. 516; 
Neiliappa v. Punnaivanam, 50 M. 567=25 

L. W. 461=52 M.L.J. 415=1927 M.W.N. 233 
-1927 M. 614. 

(j) Ram Parhosh v. Anand Das, 43 C. 
707=43 I.A. 73=3 L.W. 556=14 A.L.J. 621 
=18 Bom. L.R. 490=20 C.W.N. 802=31 

M. L«r. 1=(1916) 1 M.W.N. 406=1916 P.C. 
256. 

(fc) Mohesh Chandra v. Gossain, 23 C. 
W.N. 401=51 I.C. 884; Xartiefe Chunder 
V. Rudrananda. 25 C.W.N. 908=1921 C. 
482 ; Gnana Sambanda v. Manikkavasaka, 
40 M. 177=4 L.W. 306=34 l.C. 57=30 M.L.J. 
274= (1916) 2 M.W.N. 43. 
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for removing him from office though a substitute may be appointed 
to carry on his duties till the disability lasts. 

610.. Removal of trustee by votes. — ^In the case of a removal 
of a temple trustee or a high priest of a religious brotherhood 
by convening a meeting of persons empowered lo appoint or re- 
move him, it must be shown that he has been removed with due 
observance of the rules of natural justice and also for a cause which 
is sufficient to justify removal. The removal must be in con- 
sonance with the decision of the majority of qualified voters, the 
deci.sion being determined by reference to votes given a, the meet- 
ing and not by reference to views expressed outside it.^*' 

611. Suit between co-trustees for account. — ^In the absence of 
an instrument of trust authoiising a Shebait or trustee to call for 
an account from a co-trustee, a mere suit for accounts by a 
trustee against hi.s co-trustees is not maintainable in the absence of 
any allegation of any specific breach of ti*ust or threatened broach 
of trust on the part of the co-trustoos so as to jiistify an apprehen- 
sion on the pa.'t of the plaintiff-trustee that he would also be liable 
for the breach on the ground that he has not taken proper action 
against them.<P> 

612. General and special trustees. — The property of an 
endowment may consist partly or wholly in the right to enjoy the 
rev'cnues of property which is in the posse.s5i(m of persons who 
have the right and the duty to manage the property, collect the 
revenue and hand it over when collected to be used in the proper 
manner for the purposes of the endowment. Such persons may 
even have certain rights of apportionment of the revenue so 
handed over by them among the several purpo.ses of the endow- 
ment. All this is compatible with there being a general trustee 
of the whole endowment including the revenues when so collected 
and handed over. But in such a case the general trustee would 
not be entitled to the possession of the properties out of which this 
portion of the revenue comes. His rights do not commence until 
after the collection of the revenue by and under the management 
of those who hold possession. The general trustee is, after all, 
only a representative of the idol who is a juridical personage, and 
who is the true owner, and there is nothing legally incongruous in 
that personage having other subordinate representatives who have 

(l) Vidyapuma v. Vldt/onidhl, 27 M. 4S5 1928 A. 689. 

-14 M.L.J. 105. (p) Narayanan v. Moofha Poduval, S3 

(m) Stmdaresa v. Subnimania, IS L.W. M. 214=31 L.W. 24=1930 M. 295=1930 

212=1921 M. 511. M.W.N. 199; Sec also Subblab v. Sami- 

(n) Jura Ram v. Goblnd. 12 C.L.J. 497 appa, I.L.R. 1938 M. 588=47 L.W. 344=1938 

=8 I.C. 124. M.W.N. 229=(1938). 1 M.L.J. 334=1938 M. 

(o) Rangacharya v. Raman Acharva. 353 (F.B.) ( Limitation). 
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the right to manage certain special portions of his property, and pay 
over the income when collected to the endowment, and even to 
.some degree to control its use. Such rights would not be inconsist- 
ent with the existence of a general trustee, but they would be fatal 
to his claim to possession of the properties from which those 
revenues are derived.*®* A Kaitalai of a temple falls under the 
category of such special trusts and is a distinct endowment under a 
separate trustee to which .specific items of expenditure are assign- 
ed as legitimate charges to be paid therefrom. A scheme for the 
management of the temple which obliterates the individuality of 
the various Knttalais and pools their resources in one large fund is 
defective inasmuch as the incomes to the temple do not all belong 
to the idol and cannot be mixed up and utilised for all the purposes 
of the temple indiscriminately, though the idol is interested in the 
nroper performance of the distinct duties attached to each Kattalai. 
Thus the surplus income of Annadhana Kattalai cannot bo utilised 
for the repairs or other expenses in connection with the temple. 

613. Trusteeship by prescription. — ^A trusteeship with power 
to appoint a successor can bo acquired by prescription and when 
title is thus acquired by statutory operation, the title of the true 
owner is not revived by his re-entrj' ; in other words, even if the 
lawful owner should acquire passession. ho is not thereby remitted 
to his original rights.*** 


614. Devolution of the oflice of Mahant. — ^In determining who 
is entitled to succeed as Mahant to the deceased head of a religious 
institution, the only law to be observed is to be found in custom 
iind usage of the particular mult or asthal in question. It is the 
usage that forms the controlling rule with regard to this right and 
the que.stion cannot be settled by an appeal to the general custo- 
mary law.**' As was observed in Greedharee Doss v. Nundokis- 
sore.*'*' “The only law as to those Mahants and their offices, 
functions and duties is to be found in custom and practice which is 
to be proved by testimony.” Tlie mutts are of three descriptions, 
namely, mouroosi. punchaiti. and hakim?. In the first the office of 
chief Mahant is hereditary and devolves upon the chief disciple of 
the existing Mahant who, moreover, usually nominates him as his 
.«-uccossor. In the second the office is elective, the presiding Mahant 


(q) AmbaJavava v. Meenakshi, 4.1 M. 
665.-47 I A. 191-1921 PC. 97-18 A.L.J. 
594 - 39 MLJ 50.-12 L.W. 212=25 C.W.N. 
1 1921 M.W.N. 11. 

It) Manicka Vachaka v. VallhIHnga, 19 
L.W. 247 -74 I.C. 115-1924 M. 168. 

(s) Kassim Hassan v. Hazra, 60 I.C. 165 
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(t) Rom Parkash v. Anand Das, 43 C. 
707 43 I. A. 73 -.3 L.W. 556-14 A.I..J. 621 


=18 Bom. L.H. 490=20 C.W.N. 802 -31 
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256 : Gendo Puri v. Chhater Purl, 9 A. 1 
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nam v. Bhag?oan, 1938 P.C. 216. 

(u) 11 M.I.A. 405. 
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being selected by an assembly of Mahants. In the third the 
appointment of the presiding Mahant is vested in the ruling power 
or in the party who endowed the temple. The proof of usage of 
the institution becomes necessary only when there is no rule of suc- 
cession laid down by the founder of the institution. 

615. Mahant’s power to appoint successor. — The power of 
appointing his successor cannot be delegated or transferred oy the 
Mahant to another and must be exercised boita fide in the inte- 
rests of the mutt and not in furtherance of his own interests. Thus 
where the motive which influenced the head of a mutt in appoint- 
ing a particular person as his successor was found to be i> desire to 
avoid the risk of being proj.ocuted on charges of forgery and 
murder which were being made by th>' person so appointed, the 
appointment was held to be invalid on the ground that it was made 
solely in his own interests ajid not in the interests of the mutf.'w' 
Besides, the nomination of the successor must fall only on one who 
is competent to hold the office according to the usage of the insti- 
tution. For instance, the person chosen may be disqualified by 
reason of bodily deformity or bodily disease such as lepro.sy, or 
disease of the mind, or of the leading of a life which is immoral or 
inconsistent with the religious vows of the brotherhood. In all 
.such cases the nomination would be void.‘*> The nomination of 
the successor, unless sanctioned by the usage of the institution, 
cannot be made by a will. 

616. Partition. — The headship of a mutt is not a matter of 
division and where the reigning Mahant appoints two successors 
and divides the debutter property among.st them, the transaction 
amounts to a partition in the office of Mahant which is, therefore, 
invalid, f®’ 

617. Election of Mahant.— For an election of a Mahant to be 
valid and effectual it must be by a majority of the persons qualified 
to elect and assembled for the purpose, and a separate election by a 
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Pillai, 16 M. 490=20 I.A. 150. 

(z) Ram Parkash v. Anand Das, 43 C. 
707 - 43 I.A. 73=3 L.W. 556 14 A.LJ. 621 
=18 Bom. L.R. 490-20 C.W.N. 802=31 
M.L.J. 1=(1916) 1 M.W.N. 406- 1916 PC. 
256. 

(a) Gobinda v. Ram Charan Das. 52 C. 
748=29 C.WN. 931=1925 C. 1107; Sethu- 
ramaswamiar v. Meruswamiar, 41 M. 296 
=45 I.A. 1=16 A.L.J. 113=20 Bom. L.R. 
514=22 C.WN. 457=34 M.L.J. 1.30=7 L.W. 
22=43 /.C. 806-1917 P.C. 190. 
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faction of the electorate alone is invalid and inoperative to confer 
upon the person so elected the office of the Mahant.^**) 


618. Devolution of the office of Shebait. — ^According to Hindu 
Law, when the worship of a Thakur has been founded, the Shebait- 
ship is held to be vested in the heirs of the founder, in default of 
evidence that he has disposed of it otherwise, or there has been 
some usage, course of dealing or some circumstances to show a 
different mode of devolution The founder of a Hindu debutter 
is competent to lay down rules to govern the succession to the office 
of Shebait subject to the restriction that he cannot create any estate 
unknown and repugnant to Hindu Law,*‘*> and the rule laid down 
in the Tagore case prohibiting a Hindu from creating a line of suc- 
cession unknown to Hindu Law applies also to the appointment of 
a Shebait to a family idol.<«> If the line of succession of Shebait is 
laid down by the founder in the instrument of endowment, he can- 
not subsequently alter the line of succession so laid down in the ab- 
•sence of any reservation to that effect in the trust deed.f^> But if 
the succession prescribed in the deed of endowment entirely fails*®'' 
or if the Shebait appointed by the founder has no power to appoint 
his successor or if the Shebait having power to appoint his 
successor dies without exercising the power, then the Shebaitship 
or the power of appointing a shebait [subject to the condition that 
the devolution of shebaitship in the ordinary line of descent is not 
inconsistent with the purpose of the founder**)] reverts to the 
founder or his heirs, *^) whether they be males or females,**') 
though if they happen to be females, they have to perform the 
spiritual function by appointing male deputies.**) The mere fact 


(b) Lahar Puri v. Puron Nath, 37 A. 
298rr42 I.A. 115-17 Bom. L.R. 475=19 
C.W.N. 718^29 75=2 L.W. 589=1915 

M.W.N. 526-1915 P.C. 4. 

^c) Pramatha Nath v. Pradvumna, 52 C. 
809- 52 t.A. 245=23 A.1..J. 537=49 
30-1925 M.W.N. 431=27 Bom. L.H. 1064= 
22 L.W. 492=30 C.W.N. 25=1925 P.C. 139 ; 
Co»*omt Sree Gridharji v. RamanUilji, 17 
C. 3=16 I.A. 137 ; Gtilab Dom v. lUanohar, 
1937 Oudh 490 ; Mt. Anuragi v. Partna- 
nand, 1939 Pat. 1. where the whole law is 
discussed ; Prafeosh Chandra v. Subodh 
Chandra, I.L.R. (1937) 1 C. 515=1937 C. 
67 ; Rama^har v. Venkata, 1938 M. 661. 

(d) Manohar v. Bhupendra, 37 C.W.N 
29-1932 C. 701=60 C. 452 ; Ganeah v. 
Lai Beharv, 1936 P.C. 318=63 l.A. 448. 

(e) Ibld^KandartNimohan v. Afcshay- 
rtandTO, 60 C. 706=1933 C. 529; Gnona- 
sambanda Pandara SannadM v. Velu 
Pandaram, 23 M. 271=27 l.A. 69=4 C.W.N. 
329-10 M.L.J. 29=2 Bom. L.R. 597. 

(f) Manorama Daai v. Dhirendra Nath, 
34 C.W.N. 1087=1931 C. 329 ; Gaurifcumori 


V. Ramanimoyi. 50 C. 197 =26 C.W.N. 320 
—1923 C. 30 ; Narayan v. Bbuban, 1934 C. 
244=38 C.W.N. 15; Bindraban v. Sri 
Oodamaji, 1937 A.L.J. 399=1937 A. 394; 
Gurupada v. Manmohan, 1936 C. 215. 

(g) Sheo Prasad v. Ayo Ham, 29 A. 663 
-.4 A.Ij.J. 565 ; Copal Cbunder v. Kartick 
Chunder, 29 C. 716. 

(h) Ganya Charm v. Ram Chandra, 50 
A. 165=1928 A. 33=25 A.L.J. 902 ; Nirmal 
V. Jgoti, 42 C.W.N. 1138 (a shebait having 
the power of appointing his successor can 
relinquish his office to the nominee even 
during his life-time) ; Chandrika v. Bbola. 
1937 Oudh W.N. 745=1937 Oudh 373. 

(I) Gurupada v. Manmohan. 1936 C. 215. 

(J) Aahufosh Seal v. Benode Behart, 
1930 C. 495=34 C.W.N. 177 ; Annosaml v. 
Homokrtshno, 24 M. 219=11 M.I.J. 1. 

(fc) Annaya v. Ammakka, 41 M. 886= 
8 1,.W. 301=35 M.L.J. 196=1918 M.W.N. 
569- 47 I.C. 341 (P.B.). 

(I) Ramasundaram v. Savundratha 
Ammal, 1 L. W. 900=27 I. C. 440=1914 
M.W.N. 919. 
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that subsequent to the foundation of a Thakur by a person, some 
other person endows properties for the carrying on of the worship 
does not entitle the latter or his heir to claim the right of bhebait- 
ship which vests normally in the original founder and his heirs. 
Nor can there be a devolution of the right of a de facto shebait 
upon his heir unle.ss the latter succeeds in proving independently 
that he himself is a de facto shebait in the sense that he exercises 
all the functions of a shebait and is in posse.^-sion of the ciebuttcr 
property, though he may be lacking in the legal title to hold the 
same, 

619. Shebait nominated by will. — In the absence of usage 
justifying it the shebait cannot nominate his successor by a will.^**) 

620. Alienation of oflicc. — ^The oflice of Shebait is res extra 
comviercium and a sale of the trusteeship either in execution of a 
decree against the trustee or privately for the pecuniary advant- 
age of the trustee.^**) even when sanctioned by custom, is void and 
gives no title to the purchaser. The rule of necessity justifying 
an alienation extends only to an alienation of the temporalities of 
the idol or the mutt and do(‘s not and cannot be made to apply to 
an alienation of the spiritual rights and duties, the fulfilment of 
which is the primary function of a Shebait or Mahant.^*' Even 
the circumstance that the office has been sold coupled with an obli- 
gation to manage the property in conformity with the existing trust 
does not validate the transfer. The principle is that Courts 
ought not to allow any trafficking in sacred offices, even where it is 
permitted by the usage of the institution. It would be contrary 
to public policy to allow a religious office to be transferred cither 
by private sale or by sale in execution of a decree, for if a person 
professing a religion different from Hinduism were to become the 
purchaser, it would lead to no end of complications and distur- 
bances detrimental to the highest degree to the interests of other 
Shebaits and votaries generally. But no such objection exists 

(m) Prasanna v. Benffal Ouara Banh, Velu Pandaram, 23 M. 271=4 C.W.N. 329 

1936 C. 744 : Gangaram v. Uooboo, 1936 =10 M.L.J. 29=2 Bom. L.R. 597=27 I.A. 

N. 223 ; Ananda v. Broja, SO C. 292. 69 ; But see Haridoa v. Charu, 60 C. 

(n) Panchfearf v. Amode, 41 C.W.N. 1349 1351=37 C.W.N. 978=1933 C. 757. 

=1937 C. 559. (•) Nagendra Nath v. Rabindra Nath, !<3 

(o) Sham Devi v. Ramnath, 1928 Lah. C. 132=1926 C. 490=30 C.W.N. 389. 

273 : Gostoami v. Has Bihart. 44 A. 590= (t) Rajah Vurmah v. Ravi Vurmah. 1 

20 A.L.J. 527=1922 A. 285 ; Rajeihwar v. M. 235=4 I.A. 76. 

Gopeahwar, 35 C. 228=12 C.W.N. 323 ; aee (u) Govindaswami v. Appw. 43 M.L.W. 
contra In Mancharan v. Franahanfcar, 6 B. 331=1936 M. 103=69 M.i:,.J. 888 ; Nara- 
298. l/ana v. Banna, 15 M. 182 ; Kuppa v. 

(p) Canesh v. Shankar, 10 B. 395. Doraeami, 6 M. 78; Sundarammal v. 

(q) Sabltri Thafcuraln v. Mra. F. Savi, Yogavana, 38 M. 850=26 M.L.J. 315=1 L.W. 
12 P. 359=1933 P. 306=145 I.C. 1; Pra- 276=1914 M.W.N. 286 ; NaUasaml v. 
aanna v. Bengal Duara Bank, 1936 C. 744. Sadasiva. 40 L.W. 799=1935 M. 5 (2) =1935 

(r) Rajah Vurmah v. Baol Vurmah, 1 M.W.N. 1342=67 M.LJ. 759. 

M. 235=4 I.A. 76 ; Gnanoaambandha v. (o) Malika v. Rafanmoni, 1 C.W.N. 493. 
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in the case of a renunciation by a Shebait of his right in favour 
of his co-sheoaits*“^ or a person standing in the line of succes- 
sion. But a gift of the office in favour of a person outside the 
family of the donor, unless sanctioned by custom and is for the 
benefit of the institution, is void.^i'* 

621. Right to worship. — ^Except in the case of private endow- 
ments, the devotees and woi'shippers of an idol or sacred object are 
entitled to reasonable facilities to resort to it for purpose of devo- 
tion or worship. But this right of worship in the public is not an 
absolutely unrestricted right. If the institution is intended for and 
belongs to a particular sect or caste, none other than those belong- 
ing to that .sect or caste is entitled to free access.^*’ Even amongst 
persons of the sect or caste to which the temple belongs, the 
right of worship is subject to reasonable regulations for preventing 
over-crowding etc. In a temple there are two portions, the inner 
sanctuary and the portion of the temple outside it. In the case of 
the inner sanctuary or the Holy of Holies, the access may be regu- 
lated by special rules for the special right to enter and perform the 
worship therein. But in the case of the outer temple, every Hindu 
has ordinarily a right to enter it and perform his act of worship 
and obtain sight of the idol without any payment of fecs.<®^ 


622. Right to offerings. — ^Therc is a fundamental distinction 
between offerings made to the deity and the offerings made to the 
Mahant personally. If the offerings are made to the deity, they be- 
long to tlie endowment and must be applied by the Mahant for the 
purposes of the endowment. On the other hand if the offerings 
are made by the faithful to the Mahant personally they do not be- 
come merged in the income of the endowment. Whether a parti- 
cular offering is made to the deity or to the Mahant personally de- 
pends upon the intention of the person offering it and no formula- 
tion of an inflexible rule is possible. 

In the absence of a custom or a declaration by the founder of 
the temple that all offerings made at the time of worshipping the 
idol should belong to the officiating priest, all such offerings belong 


(w) Nirad v. Shibadas, 36 C. 975-13 
C.W N. 1084-3 I.C 76 : Sabitri Thakurain 
V. Mrs. F. A. Savi. 12 P. 359-1933 P. 306. 

(X) Mancharam v. Pranshankar, 6 B. 
298 ; Alaslnga v. Venkata, 43 M.L.W. 614 
^^936 M. 294 -70 M.L.J. 424; StI 
Mahant v. Govindacharlu, 41 L.W. 63-68 
M.L.J. 295-1935 M.W.N. 59-1935 M. 
220 . 

(V) Kajaram v. Ganesih, 23 B. 131 ; 
Bhupatl Nath v. Rama Lai, 37 C. 128=14 
C. W. N. ia-:3 1. C. 642 (F. B.) ; Raghunath 
V. Piimanand, 47 B. 520=1923 B. 358=25 


Bom. L. R. 207. 

(z) Vengamuthu v. Pandavesvsara, 6 M. 
151 ; Sankaralinga v. Roja Rajeswara, 31 
M. 236=35 I.A. 176=12 C.W.N. 946=10 Bom. 
L.R. 781=18 M.L.J. 387 ; Saklat v. Bella, 
53 I.A. 42=3 Rang. 582=23 A.LJ. 1016= 
49 821=30 C.W.N. 289 =28 Bom. L.H. 

161=1925 P.C. 298. 

la) ShankarUU v. Dakore Temple Com- 
mittee. 94 I.C. 47 =28 Bom. L.H. .309=1926 
B. 179. 

(b) Kamud Ban v. Tripura Charan, 60 
I.C. 464=1921 Cal. 383=35 C.I..J. 188. 
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to the temple and not to the priest. This does not mean that 
there cannot bo a valid arrangement by which the archakas in a 
temple are remunerated by a share of the oflFerings and collections 
at the temple^**' and where the practice whose origin is l^^t in anti- 
quity is that the archaka should take the whole of the hundi collec- 
tions for his own maintenance, a legal origin of nrh a practice is 
presumable for the purpose of holding that practice as valid. 

623. Passes and Fees for Darshan. — Every Hindu has ordi- 
narily a right to enter a Hindu temple to obtain sight of the idol 
and perform his act of worship from a distance in the main body 
of the temple. But thi.s right of worship is not an absolutely un- 
restricted right and is subject to i-easonable regulations for pre- 
venting overcrowding and in the interest i of safety and decorum 
and decency in the temple by the issue of passes to the intending 
worshippers. But if the iru.'dces go t’urther and claim a right to 
demand some fees for the passes, other considerations are brought 
to play, and it is necessary to distinguish between the levy of foes 
in the main body of llie temple, such as the sabha mandap, and the 
levy of fees, so to speak, in the Holy of Holies and for special rites, 
as distinguished from the general worship or darshan or sight of the 
idol. While a demand for payment for worship from a distance in 
the main body of the temple is undoubtedly repugnant to Hindu 
ideas, the regulation of access to the Holy of Holies l)y the imposi- 
tion of fees for the special right to enter and perform worship 
therein, is not, open to the same objection, tlicugh even here the 
onus is upon the temple authorities imposing the fee to establish 
that such impasilion is either necessary or desirable in the interests 
of the temple. 

624. Management by turns. — ^Where the office of the 
manager of a public temple which might have been originally 
conferred on a single individual becomes in course of time vested 
by descent in more than one person, it is neither unusual nor im- 
proper for the parties interested to arrange among themselves 
without applying to the Court, for the due execution of the func- 
tions belonging to the office in turn or in some settled order and 
sequence. Such an arrangement is one which will be sanctioned 

ie) Manohar v. Lakshmiram, 12 B. 247 dhara v. Doraisami, 1937 M.W.N. 975. 
affirmed In Chotalal v. Manohar, 24 B. 50 (/) Shankarlal v. Dakore Temple Com- 

—26 I. A. 199=4 C.W.N. 23=2 Bom. L.R. miftee, 28 Bom. L.R. 309=1926 B. 179 ; 
516. See also Asharam v. Manager of Dakore 

(d) Sri Mahant v. Gooindaeharlu. 68 Temple Committee. 44 B. 150=22 Bom. 

M.L.J. 295=1935 M.W.N. 59=41 M.L.W. L. R. 232- 55 I. C. 956; Kalidas v. Gor 
63=1935 M. 220. Porjarom, 15 B. 309; Venkataramana v 

(e) Venkataramanaswami v. Rama- Kasturlranga, 40 M. 212 at 220=31 M-LJ. 

awomi, 46 L.W. 758=1937 M.W.N. 1170= 777=5 L.W. 625= (1917) M.W.N. 400=38 

(1937) 2 M.L.J. 893 ; See also Ganga- I.C. 73. 

78 
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by the Court if its authority is invoked and does not involve any 
breach of trust or any improper delegation of the duties of a 
trustee. But this right of management by rotation cannot be 
insisted upon by the individual members of a Mitakshara joint 
f amil y^ since, in their case, the manager of the family represents 
every one of them and is entitled to manage the temple as in the 
case of any other property belonging to the joint family. 

625. Statutory provisions regarding charitable and religious 
endowments. — The statutory provisions regarding religious and 
charitable endowments are contained in tlie Religious Endow- 
ments Act, XX of 1863, tlie Charitable Endowments Act, VI of 1800, 
Ss. 92 and 93 of the Code of Civil Frocediire, the Charitable and 
Religious Trusts Act, XIV of 1920, and so far as the niufassal parts 
of the Madras Presidency are concerned, by the Madras Hindu 
Religious Endowments Act, II of 1927. 

THE RELIGIOUS ENDOWMENTS ACT (XX o/ 1863). 

(AS AMENDED UP-TO-DATE) 

An Act to enable the Government to dweU itself of the management of 
Religious Eiulowments 


Preamble. 

Whereas it is expedient to relieve the Board.<t of Revenue, and the Local 
Agents, in the Presidency of Fort William in Bengal, and the Presidency of 
Fort Saint George, from the duties imposed on them by Regulation XIX, 1810, 
of the Bengal Code (for the due appropriation'of the rents and produce of lands 
granted for the support of Mosques, Hindu Temples, Colleges and other 
purposes ; for the maintenance and repair of Bridges, Sarais, Kattras and other 
public buildings; and for the custody and disposal of Nazul Property or 
Escheats), and Regulation VII, 1817, of the Madras Code (for the due appro- 
priation of the rents and produce of lands granted for the support of Mosques, 
Hindu Temples and Colleges or other public purposes ; for tlie maintenance 
and repair of Bridges, Choultries, or Chatlrams, and other public buildings ; 
ond for the custody and disposal of Escheats), so far as those duties embrace 
the superintendence of lands granted for the support of mosques or Hindu 
temples and for other religious uses ; the appropriation of endowments made 
for the maintenance of such religious establishments ; the repair and preserva- 
tion of buildings connected therewith, and the appointment of trustees or 
managers thereof; or involve any connection with, the management of such 
religious establishments ; It is enacted as follows : — 


1. Repealed by the Repealing Act, (XIV of 1870). 


(g) Ramanathan Chettt v. Murugappa 
Cheat. 29 M. 283^33 I.A. 139=;10 C.W.N 
825-3 A.L.J. 707-8 Bom. L.R. 498-lG 
M.L.J. 265; Pramatha Nath Mullick v. 
PraHyumna, 52 C. 809-52 I.A. 245=23 
AL.J. 537=49 M.L.J. 30-1925 M.W.N. 431 


27 Bom. L.R. 1064=22 L.W. 492=30 
C.W.N. 25 -1925 P.C. 139 ; Alasinga v. 
Venkata, 43 T<.W. 614 1936 M. 294. 

(A) Thandavaroya v. Shanmugam, 32 
M. 167=2 I.C. :-.41 -19 M.L.J. 59. 
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“ Civil Court ” and “ Court 

2 . [ * • * 

The words " Cioil Court ” and “ Court ” shall, save as provided i 7 i & jctioti 
10, mean the principal Coni t of original civil jurisdiction in the district in which, 
the mosque, temple or religious establishment is situate, relating to which, 
or to the endowment udiereof, any suit shall he instituted nr application 
made uiuler the provisions of this Act. 

Notes Act iniipplicabic to a suit in the oidinarv original civil jurisdic- 
tion of the High Court. (*) 

Government to make special provision respecting mosques, etc. 

3. In the case of every mosque, temple or other religions establishment to 
which the provisions of either of the Regulations specified in the preamble to 
this Act are applicable, and nomination of the trustee, manager or superin- 
tendent thereof, at the time of the passing of th's Act, is vested in, or viay be 
evercised by, the Goreriimenf or any public officer, or in which the nomination 
of such trustee, manager or superoitendenl shall be subject to the '•onfirmation 
of the Government or any public officer, the Local Government shall, as soon 
as possible after the passing of this Act, make special provision as hereinafter 
provided. 

Transfer to trustees, etc., of trust -property in charge of Revenue Board. 

4. In the case of every such mosque, temple or other religious establish- 
ment which, at the ihvc of the passing of this Act, v/iall be under the manage- 
ment of any trustee, manager or superintendent, whose nomination shall not 
vest in, nor be exercised by, nor be. subject in the confirmation of the 
Government or tiny puhltc officer, the Local Government shall, as soon as 
possible after the passing of this Act, transfer to such trustee, manager or 
superiiitoident. all the landed or other property which, at the time of the 
passing of thi.s Act, shall hr under the superintendence or in the possession of 
the Board of Kerenne or any local age, ‘I, and belonging to such mosque, temple 
or other religious eslablhhmeut, except such property as is hereinafter 
provided ; 

Ces.sation of Board's powers as to such proi>crty. 

a?id the powers and responsibilities of the Board of Revenue, and the local 
agents, in respect to .such mosque, temple or other religious establishment, and 
to all land and other property so transferred, except as regards acts done and 
liahilitie.'i incurred by the said Board of Revenue or any local agent, previous 
to such transfer, shall cease and determine. 

Procedure in ease of dispute as to right of succession to vacated trusteeship. 

5. Whenever from any cause a vacancy shall occur in the office of any 
trustee, manager or superintendent, to whom any property shall have been 
transferred under the last preceding section, and any dispute shall arise res- 
pecting the right of succession to such office, it shall be lawful for any person 
interested in the mosque, temple or religious establishment to which such 
‘property shall belong, or in the performxmce of the worship or of the service 
thereof, or the trusts relating thereto, to apply to the Civil Court to appoint 

<i) Paneh Cowrie v. Chumroolall, 3 C. -11 M Lp-J. 1. 

563 : Annasami v. Ramakrishna, 24 M. 219 
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a manager of such mosque, temple or other religious establishment, and there- 
upon such Court may appoint such manager to act until some other person 
shall by suit have established his right of succession to such office. 

Powers of managers appointed by Couii. 

The manager so appointed by the Ctuil Court shall have and shall exercise 
all the powers which, under this or any other Act, the former trustee, manager 
or superintendent, in lohose place such manager is appointed by the Court 
had or could exercise in relation to such mosque, temple or religious establish 
ment, or the property belonging thereto. 

Note:— An order of the District Court \inder S. 5 is not appealable to 
the High Court 'i) but a revision lies to the High Court against that order. 
This section applies only when ther-c is a vacancy existing at the time the 
application is made.H) 

Rights, etc., of trustees to whom property is transferred under section 4. 

6. The rights, powers and responsibilities of every trustee, manager or 
superintendent, to whom the land and other property of any mosque, temple 
or other religious establishment is transferred in the manner prescribed in 
section 4 of this Art, as well as the conditions of their appointment, election 
and removal, shall be the same as if this Act had not been passed, except in 
respect of the liability to be sued under this Act, and except in respect of the 
authority of the Board of Revenue and local agents, given hy the Regulations 
hereby repealed, over such mosque, temple or religious establishment, and 
over such trustee, manager or superintendent, which authority is hereby 
determined and repealed. 

Appointment of committees. 

All the powers which might be exercised hy any Board or local agent for 
the recovery of the rent of land or other property transferred imdcr the said 
section 4 of this Act, may, from the date of suck transfer, be exercised by any 
trustee, manager or superintendent to whom such transfer is made. 

Constitution and duties of committees. 

7. In all coses described in section 3 of this Act the Prowinciol Govern- 
ment shall once for all appoint one or more committees in every division or 
district to take the place, and to exercise the powers, of the Board of Revenue 
and the local agents under the Regulations hereby repealed. 

Such committee shall consist of three or more persons, and shall perform 
all the duties imposed on such Board and local agents, except in respect of any 
property which is specially provided for under section 21 of this Act. 

Note : — The committee cannot dismiss an office-holder of the temple 
arbitrarily, but only on grounds justified by the interests of the institution. ("»> 
The committee resembles a corporation and the normal way to transact its 
business is at a meeting and not by circulation. The death of one of the 
members of a committee appointed by the Government does not ipso facto 
dissolve the committee and a proceeding by the committee pending at the 

(j) Narasayya v. Collector of Ananta- A.I..J. 311. 

p«r, 24 M. 95. (m) Seshadri v. Nataraja, 21 M. 179. 

(k) Gopala Ayyar v. Arunachalam (n) Venkata Narayana v. Ponnusawmi, 

Chetty, 26 M. 85. 41 M. 357-33 M.L.J. e6(h=1917 M.W.N. 839 

(l) Shero V. Bhure. 1985 A. 873=1935 -7 L.W. 85. 
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time of his death can be continued by the surviving members of the com- 
mittee. <«) 


Qoalifications of member of committee. 

8. The members of the said committee shall be appointeii from among 
persmis professing the religion for the purposes of which the mosque, temple 
or other religious establishment was founded m is m tnununined, and in 
accordance, so far as can be ascertained, with the general wishes of those 
who are interested in the maintenance of such mosque, i'‘mple or other rtdigions 
establishment. 

The appointment of the committee shall be notified in the official Gazette. 

Ascertaining wishes of persons interested. 

In order to ascertain the general wishes of mich persons in respect of such 
appointment, the Local Government may cau.s<' a)i election to be held, under 
such rules (jiot uiconsistent with the provisions of this Act) as siinll he framed 
by such Local tiovernment. 

Tenure of office. 

9. Every member of a coinmitUe appointed as above shall hold his office 
for life, unless removed for misconduct or unfitness: 

Bcmoval. 

and iio such member shall be removed e.vcept by an order of the Civil 
Court as hereinafter provided. 

Note ; — ^This section docs not prevent the retirement of a member, (p) 

Vacancies to be filled. 

10. Whenever any vacancy shall occur among the members of a committee 
appointed as above, a neic member shall be elected to fill the vacancy by the 
persons interested as above protnded. 


Procedure. 

The remaining members of the committee shall, as soon as possible, give 
public notice of such vacancy, and shall fix a day, which shall not he later 
than three months from the date of such vacancy, for an election of a new 
member by the persons interested as above provided, under rules for elec- 
tions which shall be framed by the Local Government ; 

and whoever shall be then elected, under the said rules, shall be a 
member of the committee to fill such vacancy. 

When Court may fill vacancy. 

If any vacancy as aforesaid shall not be filled up by such election as afore- 
said within three months after it has occurred, the Civil Court, on the applica- 
tion of any person whatever, may appoint a person to fill the vacancy or may 
order that the vacancy be forthwith filled up by the remaining members of 
the committee, with which order it shall then he the duty of such remaining 
members to comply; and, if this order be not complied with, the Civil Court 
may appoint a member to fill the said vacancy. 

(o) GluAam v. Syed, 61 C. 80=38 C.W.N. 

214=1934 C. 328. 


(p) Thiruvengada v. Ranga, 6 M. 114. 
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[Explanation.— In this section “Civil Court” means the principal Court of 
original civil jw^isdiction in the district in which the mosques, temples or religi- 
ous establishments for which the committee has been appointed, or any of 
them are situate.'] 

Note:— The fact that the vacancy caused by the death of one of the 
members remains unfilled does not bar a suit by the remaining members 
An election by remaining members after the three months is invalid ; fr) An 
order of the District Court under this section is revisablc ;<•) but not appeala- 
ble to the High Court. *’■> Where a vacancy in a conunittcc is ordered by the 
District Court to be filled up by the remaining members of the committee 
under this section, it is not necessary that all of them should be unanimous 
in the selection of the candidate and the ordinary rule that the opinion of 
the majority suiTices wo\ild prevail, o 

No member of committee to be also trustee, etc., of mosque, etc. 

11. No member of a committee appointed under this Act shall be capable 
of being, or shall act, also as a trustee, manager or euperihtendent of the 
mosque, temple or other religious establishment for the management of whicli 
such committee shall have been appointed. 

On appointment of committee. Board and local agents to transfer property. 

12. Immediately on the appointment of a committee as above jtrovided for 
the superintendence of any such mosque, temple or religious establishment, 
and for the nianagement of its affairs, the Hoard of Revenue, or the local 
agents acting uudei the authority of the said Board, shall transfer to such 
committee all landed or other property which at the tune of appointment shall 
he under the snperiiitendence, or hi the possession of the said Board or local 
agents, and heUmging to the said religious establishment, except as is herein- 
after provided for, 

Termination of powers and responsibilities of 'Board and agents. 

and thereupon the powers and re.spo)isibilities of the Board and the local 
agents in respect to such mosque, temple or religious establishment, and to all 
land and other property so transferred, except as above, and e.rcept as regards 
acts done and liabilities incurred by the said Board or agents previous to such 
transfer, shall cease and determine. 


Commencement of powers of committee. 

All the powers which might be exercised by any Board or local agent for 
the recovery of the rent of land or other -property transferred under this sec- 
tion may from the date of such tra-nsfer be exercised by such committee to 
whom such transfer is made. 

Note : — ^The powers of a committee can be described in general terms as 
powers of superintendence and it is open to the committee to take all steps 


(q) Raghunandan Ramanuja Das v. 
Bibhiiti Bhuthan. 39 C. 304-:12 I.C. 147 
contra. Santhalva v. Manjanna. 34 M. 1= 
1910 M.W.N. 608-20 M.LJ. 814 

(r) Batakrlshna v. Vasudeva, AO M. 793 
-44 I.A. 261-15 A.L.J. 645-19 Bom. L.R. 
715-22 C.W.N. 50=33 M.L.J. 69=6 L.W. 
501 -1917 M.W.N. 628 -.1917 P.C. 71. 

(s) Balafcrishna v. Vasudeva, 40 M. 793 


-44 I.A. 261 -15 A.L-J. 645=19 Bom. L.R. 
715- 22 C.W.N. 50=33 M.L.J. 69-6 L.W. 
501 1917 M.W.N. 628=1917 P.C. 71 ; 
Vostidcva V. Negapatam Devosthanam, 38 
M. 594-25 M.L.J. 536=1913 M.W.N. 842= 
21 I.C 451. 

(t) Syed Muhammad v. Syed Sultan. 
1937 M.W.N. 410=1937 M. 597. 
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which may seem to them reasonably necessary for the due preservation of 
the properties of the institution, and in this respect the only limitation to be 
imposed upon their powers is that they should not unnecessarily interfere 
with anything that may be desciibcd as the existing scheme of manage- 
ment. <«) In the exercise of the power of general superinti-ndence over 
endowments for the purpose of seeing that the endowments ai-e properly 
appropriated, they have the power of appointing Iru- os nr managers and 
of calling for accounts from them and scrutinising them.ir) 

Duty of trustee, etc., as to accounts ; 

13. It shall be the duty of every trustee, maruujer and siiperintoident of a 
mosque, temple or religious establishment to ichich the provisions of this Act 
shall apply to keep regular accounts of hts rectipts and ,l isbiir. sc. leu Is in res- 
pect of the endowments and e.vpeiises of such nesque, temple or other religi- 
ous establishment; 

and of committee. 

and it shall be the duty of ei'cry co nnuttec of n.ovdgement, appointed 
or acting under the authonty of this Act, to require from every trustee, 
manager and superintendent of such mosque, temple or other religious estab- 
lishment, the production of such regular accounts of such receipts and dis- 
bursements at least once in every year; and every .such committee of manage- 
ment shall themselves keep such accounts thereof. 

Person interested may singly sue in case of breach of trust, etc. 

14. Any person or persons interested tn any mosque, temple or religious 
establishment, or in the performance of the worship or of tha service thereof, 
or the trust relating thereto, may, toithout joining as plaintiff any of the other 
persons interested therein, sue before the Civil Couit the tnustc" nMUager or 
superintendent of such mosque, temple or relif/wus establishment or the mem- 
ber of any committee apiiointed under this Act, for any misfeasance, breach 
of trust or neglect of duty, committed by such trustee, manager, superintend- 
ent or member of such committee, in respect of the trusts vested in, or con- 
fided to them respectively ; 

Powers of Civil Court. 

and the Civil Court may direct the specific perfotnMiice of any act by 
such trustee, manager, superintendent or member of a committee, 

and may decree damages and costs against such trustee, manager, super- 
intendent or member of a committee, 

and may also direct the removal of such trustee, manager, superintend- 
ent or member of a committee. 

Note: — ^The section does not apply to a suit by the trustees for recovery 
of property from an ex-trustee or trespasser <«’) or to a suit for a declaration 
that the appointment of the defendant trustee is invalid. S. 92 C.P.C. is sub- 
stantially wider than this section and provides for settling a scheme which is 

(u) Sendilvelu v. Venkatasubbu, 46 L. between the committee and the trustee 
W. 695- (1937 ) 2 M.L.J. 477-1937 M. discussed). 

327. (ir) Vira<uiini v Subba, 6 M. 54 ; 

{») Krtshnaswnml v. Kallalagar, 46 L. Tiagappa v. Santapjja, I.L.R. 1938 B. 
W. 782-1937 M.W.N. 970-(1937) 2 M. 362 ^40 Bom. LR. 365 -19.38 B 311. 

Ij.J. 660=19.37 M. 970 ; Venkatasubbu v. (x) Subramania v. Krlshnoswafiiy, 42 
Narayanaawami. 1939 M. .346 (relationship M. 668 .1919 M.W.N. 522=53 I.C. 605. 
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a jurisdiction of a very wide and beneficial nature. S. 92(2) only means that 
If he elects to proceed under the Religious Endowments Act, he is not pre- 
vented from so doing by S. 92.fv> The provisions of this section arc inappli- 
cable to temples for the maintenance of which no endowment has been 
made.f*) But they are applicable even in respect of temples which came 
into existence after 1863. The words “appointed under this Act” 
refer only to the committee and not to the trustee, manager or superinten- 
dent, (b) No relief can be granted under this section in respect of an act 
committed bona iidc due to an error of judgment, when the act is not shown 
to be clearly detrimental to the interests of the institution. (r) 

Nature of interest entitling person to sue. 

15. The interest required in order to entitle a person to sue under the 
last preceding section need not be a pecuniary, or a direct or iiuincdiate, inter- 
est or such an interest as would entitle the person suing to take any part in 
the management or superintendence of the trusts. 

Any person liainng a right of attendance, or having been in the habit of 
attending, at the performance of the worship or service of any mosque, temple 
or religio-ns establishment, or of partaking in the benefit of any distribution 
of alms, shall he deemed to be a person interested within the meaning of the 
last preceding section. 

Reference to arbitrators. 

IS. In any suit or proceeding instituted under this Act it shall be lawful 
for the Court before which such suit or proceeding is pending to order any 
nuitter in difference in such suit to be referred for decision to one or more 
arbitrators. 

Act VIII of 1859 applied (now Civ. Pro. Code, 1908 Sch. II). 

Whenever any such order shall be made, the jirovisions of Chapter VI of 
the Code of Civil Procedure sholl in oil respects apply to such order and 
arbitration, in the same manner as tf ouch ordbr had been made on the applica- 
tion of the parties under section 312 of the said Code. 

Note : -A courl cumiot refer the whole suit to the arbit rators, but only 
the matter in difference between the parties. 


Reference under Act VUl of 1859. 

17. Nothing in the last preceding section shall prevent the parties from 
applying to the Court, or the Court from making the order of reference, under 
the saiil section 312 of the said Code of Civil Procedure. 


Application for leave to institute suits. 

18. No suit shall be entertained under this Act without a preliminary 
application being first made to the Court for leave to institute such suit. 


(y) Hansraj Laddashet v. Anant 
Paclmanabha, 42 B. 742=r20 Bom. L.R. 
954 -48 I.C. 514. 

(z) Kedar v. Peary, 7 Luck. 848-1032 
Oudh 152 (F.B.). 

(a) Badar v. Badsha, 62 C. 125^ C. 
W.N. 1056=1934 C. 741 ; See also Ram 
Prasad v. Sam Kishun, 11 Pat. 594=1932 
V 177. 


1935 A.L.J. 311-1935 A. 273. 

(c) Gholam v. Syed 1934 C. 348 ; 
Venfcatasubbu v. Narayanaswami, 1939 M 
346= (1939) 1 M.L.J. 9 (neglect of duty 
justifying removal must be of the same 
seriousness as misfeasance or breach of 
trust) 

(d) Karedia Vtjayaraghavan v. Vema- 
varapu Sitaramayya, 26 M. 361. 
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The Court, on the perueal of the application, shall determine whether there 
are sufficient 'prima facie’ grounds for the institution of a suit, and, if in the 
judgment of the Court there are such grounds, leave shall be given for its 
institution. 


Costs. 

If the Court shall be of opinion that the suit has been for the benefit 
of the trust, and that no party to the suit is in fault, the Court njiy order 
the costs or such portion as it may consider just to be potd out of the estate. 

Note: — Where sanction has been given to several persons some of the?n 
alone cannot institute the suit/-^) though if the suit has been instituted by 
all of them, the subsequent death of one of 'hem does not evuse the suit to 
abate.U) An order granting(o) or refusing(I>) leave to sue is not appealable. 
Sanction is necessary only for a suit under the Act and a suit not governed 
by S. 14 does not require the sanction.") 

Court may require accounts of trust to be lilcil. 

19. Before giving leave far institution of a suit or after leave has been 
given, before any proceeding is taken, or at any time when the suit is pending, 
the Court may order the trustee, manager or superintendent, or any member 
of a committee, as the case may be, to file in Court the accounts of the trust, 
or such part thereof as to the Court may seem necessary. 

Proceedings for criminal breach of trust. 

20. No suit or proceeding before any Civil Court under the preceding sec~ 
fiojM shall in any way affect or interfere with any proceeding in a Criminal 
Court for criminal breach of trust. 

Cases in which endowments arc pmtiy for religious and partly for secular 
purposes. 

21. In any case in which any land or other property has been granted for 
the support of an establishment partly of a religious and partly of a secular 
character, 

or in which the endowment made for the support of an establishment 
is appropriated partly to religious and partly to secular uses, 

the Board of Revenue, before transferring to any trustee, manager or 
superintendent, or to any committee of management appointed uTider this Act, 
shall determine what portion, if any, of the said land or other property shall 
remain under the superintendence of the said Board for application to secular 
uses, 

and what portion shall be transferred to the superintendence of the 
trustee, manager or superintendent, or of the committee, 

and also what annual amount, if any, shall he charged on the land or 
other property which may be so transferred to the superintendence of the 


(e) Venkateaha v. ttamaya, 38 M. 1192. 
(/) Ali Begam v. All Khan. 48 L.W. 
1-6S I.A. 198=rI.L.R. 1938 Lah. 383. 

(O) Frotap Chandra v. Brojnnath, 19 C. 
275. 


(h) Venkateawara, In rc. 10 M. 98 ; 
Karein Ali v. Azim Alt, 18 C. 382. 

(i» Puddolabh Roy v. Ramgopal, 9 C. 
133. 
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trustee, manager or superintendent, or of the committee, and made payable 
to the said Board or to the local agents, for secular uses as aforesaid. 

In every such case the provisions of this Act shall take effect only in res- 
pect to such land and other property as may be so transferred. 

Government not to hold charge henceforth of property for support of any 
mosque, temple, etc. 

22. Except as provided in this Act, it shall not be lawful for any Govern- 
ment in India or for any officer of any Government in his official character, 

to undertake or resume the superintendence of any land or other pro- 
perty granted for the support of, or otherwise belonging to. any mosque, temple 
or other religious establishment, or 

to take any part in the management or appropriation of any endowment 
made for the maintenance of any such mosque, temple or other establishment, 
or 

to nominate or appoint any trustee, manager or superintendent thereof, 
or to be in any way concerned therewith. 

Effect of Act in respect of Regulations therein mentioned, and of buildings of 
antiquity, etc. 

23. Nothing in this Act shall be held to affect the provisions of the Regula- 
tions mentioned in this Act, except in so far as they relate to mosque, Hindu 
temples and other religious establishment; or to prevent the Government from 
taking such steps as it may deem necessary, under the provisions of the said 
regulations, to prevent injury to and preserve buildings remarkable for their 
antiquity, or for their historical or architectural value or required for the con- 
venience of the public. 

“ India.” 

24. The word "India” in this Act shall mean British India. 


THE CHARITABLE ENDOWMENTS ACT (VI OF 1890). 

An Act to provide for the Vesting and Administration of Property held in trust 
for charitable purposes. 

Whereas it is expedient to provide for the vesting and administration of 
property held in trust for charitable purposes; It is hereby enacted as follows:— 

Title, extent and commencement. 

1. (1) This Act may be called the Charitable Endowments Act, 1890. 

(2) It extends to the whole of British India, inclusive of British Balu- 
chistan; and 

(3) It shall come into force on the first day of October, 1890. 
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Definition. 

2. In this Act “charitable purpose” includes relief of the poor, education, 
medical relief and the advancement of any other object of yeneral imblic uti- 
lity, but does not include a purpose which relates exclusively to religious 
teaching or worship. 

Appointment and incorporation ol Treasurer of charitable endowments. 

3. (1) The Central Government may appoint an officer of the Govern- 
ment by the name of his office to be Treasurer oj Charitable Endowments 
for India, and the Government of any Province may api,oint an officer of 
the Government by the name of hut office to be Treasurer of Charitable 
Endowments for the Province for the territories subject to uni Local Govern- 
ment. 


(2) Such Treasurer shall, for the ptirposes of taking, holding and trans- 
ferring moveable or immoveable property mu cr the authority of this Act, be a 
corporation sole by the name of the Treasurer of Charitable Endowments for 
the territories subject to the Local Govei nment, and, as such T-easurer, shall 
have perpetual succession and a corporate seal, and may sue and be sued in 
his corporate name. 

3-A. In the subsequent provisions of this Act, “ the appropriate Govern- 
ment” means, as respects a charitable endowment, the objects of which do 
not extend beyond a single Province and are not objects to which the execu- 
tive authority of the Central Government extends, the Gorerniitent of the 
Province, and as respects any other charitable endowment of the Central 
Government. 

Orders vesting property in Treasurer. 

4. (1) Where any property is held or is to be applied in trust for a charita- 
ble purpose, the appropriate Government, if it thinks fit, may, on application 
made as hereinafter mentioned, and subject to the other provisio'ius of this sec- 
tion, order by notification in the official Gazette, that the property be vested in 
the Treasurer of Charitable Endowments on such terms as to the application of 
the property or the income thereof as may be agreed on between the Local 
Government and the person or persoiw making the application, and the pro- 
perty shall thereupon so vest accordingly 

(2) When any property has vested under this section in a Treasurer of 
Charitable Endowments, he is entitled to all Documents of title relating thereto. 

(4) An order under this section vesting property in a Treasurer of 
Charitable Endowments shall not require or be deemed to require him to 
administer the property, or impose or be deemed to impose upon him the duty 
of a trustee with respect to the administration thereof. 

Schemes for administration of property vested in the Treasurer. 

5. (1) On application made as hereinafter mentioned, and with the con- 
currence of the person or persons making the application, the appropriate Gov- 
ernment, if it thinks fit, may settle a scheme for the administration of any pro- 
perty which has been or is to be vested in the Treasurer of Charitable 
Endowments, and may in such scheme appoint, by name or office, a person 
or persons, not being or including such Treasurer, to administer the property. 
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(2) On application made as hereinafter mentioned, and with the con- 
currence of the person or persons making the application, the Local Govern- 
ment may, if it thinks fit, modify any scheme settled under this section or 
substitute another scheme in its stead. 

(3) A scheme settled, modified or substituted under this section shall, 
subject to the other provisions of this section, come into operation on a day to 
be appointed by the appropriate Government in this behalf, and shall remain in 
force so long as the property to which it relates continues to be vested in the 
Treasurer of Charitable Endowments or until it has been modified or another 
such scheme has been substituted in its stead, 

(4) Such a scheme, when tt comes into operation, shall supersede any 
decree or direction relating to the subject- imitter thereof in so far as such 
decree or direction is in any way repugnant thereto, and its validity shall not 
be questioned in any Court, nor shall any Court give, in contravention of the 
provisions of the scheme or in any way contrary or in addition thereto a decree 
or direction regarding the administration of the property to which the scheme 
relates. 


(4) (2) Providing that nothing in this sub-section shall be construed 

as precluding a Court from enquiring whether the Government by which 
a scheme was made was the appropriate Government. 

(5) In the settlement of such a scheme effect shall be given to the wishes 
of the author of the trust so far as they can be ascertained, and, in the opinion 
of the Local Government, effect can reasonably be given to them. 

(6) Where a scheme has been settled under this section for the adminis- 
tration of property not already vested in the Treasurer of Charitable Endow- 
ments, it shall not come into operation until the property has become so vested. 

Mode ot applying for vesting orders and schemes. 

6. (1) The application referred to in the two last foregoing sections must 
be made ^ — 

(a) if the property is already held in trust for a charitable purpose, 
then by the person acting in the administration of the trust, or, where there 
are more persons than one so acting, then by those persons or a majority of 
them; and 

(b) if the property is to be applied in trust for such a purpose, then 
by the person or persons proposing so to apply it. 

(2)— For the purposes of this section the executor or administrator of a 
deceaved trustee of property held in trust for a charitable purpose shall be 
deemed to be a person acting in the administration of the trust. 

Bare trusteeship of Treasurer. 

8. (1) Subject to the provisions of this Act, a Treasurer of Charitable En- 
dowments shall not, as such Treasurer, act in the administration of any trust 
whereof any of the property is for the time being vested in him under this 
Act. 

(2) Such Treasurer shall keep a separate account of each property for 
the time being so vested in so far as the property consists of securities for 
money, and shall apply the property or the income thereof in accordance with 
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the provision made in that behalf in the vesting order under section 4 or tn 
the scheme, if any, under section S, or in both those documents. 

(3) In the case of any property so vested other than securities for 
money, such Treasurer shall, subject to any special order which he may re> 
ceioe from the authority by whose order the property became vested in him, 
permit the persons acting in the administration of the trust to have the posses- 
sion, management and control of the property, find the ( jplwatioH of the in- 
come thereof, as if the property had been vested in them. 

Annual publication of list of properties vested in Treasurer. 

9. A Treasurer of Charitable Endowments shall cause to be published 
annually in the local official Gazette, at such time as the Local Government 
may direct, a list of all properties for the time being vested in him inder this 
Act and an abstract of all accounts kept by him under sub-section (2) of the 
last foregoing section. 

Limitation of functions and powers of Treasurer. 

10. (1) A Treasurer of Charitable Endowments shall always be a sole 
trustee, and shall not, as such Treasurer, lake or hold any property otherwise 
than under the provisions of this Act, or, subject to those provisions, transfer 
any property vested in him e.xcept in obedience to a decree divesting him of 
the property or in compliance with a direction in that behalf issuing from the 
authority by whose order the property became vested in him. 

(2) Such a direction may require the Treasurer to sell or othertoise 
dispose of any property vested in him, and, with the sanction of the authority 
issuing the direction, to invest the proceeds of the tale or other disposal of the 
property in any such security for money as is mentioned in section 4, sub- 
section (3), clause a, b, c, d or e, or in the purchase of immoveable property. 

(3) When a Treasurer of Charitable Endowments is divested, by a 
direction of the Local Government or the Governor-General in Council under 
this section, of any property, it shall vest in the person or persons acting in 
the administration thereof and be held by him or them on the same trusts 
as those on which it was held by such Treasurer. 

Provision for continuance of ofllce of Treasurer in certain contingencies. 

11. If the office held by an officer of the Government who has been 
appointed to be a Treasurer of Charitable Endowments is abolished or its 
name is changed, the appropriate Government may appoint the same or 
another officer of the Government by the name of his office to be such 
Treasurer, and thereupon the holder of the latter office shall be deemed for 
the purposes of this Act to he the successor in office of the holder of the former 
office. 


Transfer of property from one Treasurer to another. 

12. If by reason of any alteration of areas or by reason of the appoint- 
ment of a treasurer of charitable endowments for India or for any Province 
for which such a treasurer has not previously been appointed or for any 
other reason it appears to the Central Government that any property vested 
in a treasurer of charitable endowments should be vested in another such 
treasurer, that Government may direct that the property shaU be so vested 
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and thereupon it shall vest in that other treasurer and his successors as 
fully and effectually for the purposes of this Act as if it had been originally 
vested in him under this Act. 


(2) The appropriate Government may make rules consistent with this 
Act for — 

(a) prescribing the fees to be paid to the Government i?i respect of any 
property vested under this Act in a Treasurer of Charitable Endowments ; 

(b) regulating the cases and mode in which schemes or any modification 
thereof are to be published before they are settled or made under section S ; 

(<•) prescribing the forms in which accounts are to be kept by Treasurers 
of Charitable Endowments, and the mode in which such accounts are to be 
audited ; and 

(d) generally, carrying into effect the purposes of this Act. 

Indemnity to Government and Treasurer. 

14. No suit shall be instituted against the Crown in respect of any- 
thing done or purporting to be done under this Act, or in respect of any alleged 
neglect or omission to perform any duty devolving on the Government under 
this Act, or in respect of the exercise of, or the failure to exercise, any power 
conferred by this Act on the Government, nor shall any suit be instituted 
against a Treasurer of Charitable Endowments except for divesting him of 
property on the ground of its not being subject to a trust for a charitable 
purpose, or for making him chargeable with or accountable for the loss or 
misapplication of any property vested in him, or the income thereof, where 
the loss or misapplication has been occasioned by or through his wilful neglect 
or default. 

Note Section docs not apply to a suit for recovering property on the 
ground that the settlor had no right to create the trust. 

Saving with respect to Advocate-General and Otticial Trustee. 

15. Nothing in this Act shall be construed to impair the operation of 
section 111 of the Statute 53 George III, Chapter 155, or of any other enactment 
for the time being in force, respecting the authority of an Advocate-General 
at a presidency to act with respect to any charity, or of sections 8, 9, 10 and 11 
of Act No. XVII of 1864 (an Act to constitute an Office of Official Trustee) 
respecting the vesting of property in trust for a charitable purpose in an 
Official Trustee. 


THE CHARITABLE AND RELIGIOUS TRUSTS ACT 
(XIV OF 1920). 

An Act to provide more effectual control over the administration of 
Charitable and Religious Trusts. 

Whereas it is expedient to provide facilities for the obtaining of information 
regarding trusts created for public purposes of a charitable or religious nature 


(J) Jagdeo Singh v. Dg. Commr., Partabgarh 192$ O. 431. 
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and to enable the trustees of such trusts to obtain the directions of a Court on 
certain matters, and to make special provisioti for the payment of the expendi- 
ture incurred in certain suits against the trustees of such trusts ; it t.<’ hereby 
enacted as follows : — 

Short title and extent. 

1. (1) This Act may be called the Cha.ritable anri Religious Trusts Act, 
1920. 

(2) It extends to the whole of British India: 

Provided that the Government of any Province may. by notification in the 
Gazette of India, direct that this Act, or any specified part thereof, shall not 
extend to that Province or any specified are-i therein, or to nvy specified 
trust or class of trusts. 

Interpretation. 

2. In this Act, unless there is anything repugnant in the subject or contevt, 
“the Court" means the Court of the Distiict Judge or any other Court em- 
powered in that behalf by the Local Government and includes the High Court 
in the exercise of its ordinary original civil jurisdiction. 

Power to apply to the Court in respect of trusts of a charitable or religious 
nature. 

3. Save as hereinafter provided in this Art, any perso^i baaing an interest 
in any express or constructive trust created or existing for a public purpose 
of a charitable or religious nature may apply by petition to the Court within 
the local limits of whose jurisdiction any substantial part of the subject-matter 
of the trust is situate to obtain an order embodying all or any of the following 
directions, namely : — 

(1) directing the trustee to furnish the petitioner through the Court with 
particulars us to the nature and objects of the trust, and of the value, condition, 
management and application of the subject-matter of the trust, and of the 
income belonging thereto, or as to any of these matters, and 

(2) directing that the accounts of the trust shall be examined and audited : 

Provided that no person shall apply for any such direction in respect of 
accounts relating to a period more than three years prior to the date of the 
petition. 

Note : — A worshipper comes within the meaning of a person having an 
interest in the Gurdwara.(^) An application under this section does not 
cease to be maintainable merely because a question of title adverse to the 
trust is raised by the opposite party. (0 For the constitution of a valid trust, 
the purpose of the trust, the trust property and the beneficiaries must be 
indicated in such a way that the trust could be administered by the Court it 
an occasion for such administration arises. 


(fe) mhdl V. Narain, 1934 Lnh. 949. 

(l) Haidarali v. Satyed Gulam, 58 B. 
623=36 Bom. L.S. 687=1934 B. 343. 

(m) Chhotahhal v. Jnan Chandra, 57 
A. 330=62 I.A. 146=1935 A.L.J. 775= 


37 Bom. L.R. 567=39 C.W.N. 865=89 
M.L.J. 1=42 L.W. 188=1935 M.W.N. 
625=1935 P.C. 97 ; Parma Hand v. Nihal 
Chand. 48 L.W. 62=I.L.R. 1938 Lah. 
453=65 I.A. 252=1938 P.C. 195. 



632 


HINDU LAW 


[CHAP. XV. 


Contents and verification of petition. 

4. (1) Tke petition shall show in what way the petitioner claims to be 
interested in the trust, and shall specify, as far as may he, the particulars and 
the audit which he seeks to obtain. 

(2) The petition shall be in toriting and shall be signed and verified in the 
manner prescribed by the Code of Civil Procedure, 1908, for signing and 
verifying plaints. 

Procedure on petition. 

5. (1) If the Court on receipt of a petition under section 3, after taking 
such evidence and making such inquiry, if any, as it may consider necessary, 
is of opinion that the trust to which the petition relates is a trust to which 
this Act applies, and that the petitioner has an interest therein, it sliall fix a 
date for the hearing of the petition, and shall cause a copy thereof, together 
with notice of the date so fixed, to be served on the trustee and upon any other 
person to whom in its opinioii notice of the petition should be given. 

(2) On the date fixed for the hearing of the petition, or on any subsequent 
date to which the hearing may be adjourned, the Court shall proceed to hear 
the petitioner and the trustee, if he appears, and any other person who has 
appeared in consequence of the notice, or who it considers ought to be heard, 
and shall make such further inquiries, if any, as it thinks fit. The trustee may 
and, if so required by the Court, shall at the time of the first hearing or within 
such time as the Court may permit present a written statement of his case. 
If he does present a written statement, the statement shall be signed and verified 
in the manner prescribed by the Code of Civil Procedure, 1908, for signing and 
verifying pleadings. 

(3) If any pet son appears at the hearing of the petition and either denies 
the existence of the trust or denies that it is a trust to which this Act applies, 
and undertakes to institute within three months a suit for a declaration to that 
effect and for any other appropriate relief, the Court shall order n stoy of the 
proceedings and, if such suit is so instituted, shall continue the stay until the 
suit is finally decided, 

(4) If no such undertaking is given, or if after the expiry of the three 
months no such suit has been instituted, the Court shall itself decide the 
question. 

(5) On completion of the inquiry provided for in sub-section (2), the Court 
shall either dismiss the petitioTi or pass thereon such other order as it thinks 
fit: 

Provided that, where a suit has been instituted in accordance with the 
provisions of sub-section (3), no order shall be passed by the Court which 
conflicts with the final decision therein. 

(6) Save as provided i7i this section, the Court shall not try or determine 
any question of title between the petitioner and any person claiming title 
adversely to the trust. 

Note: — A suit that the propc-i-ty is not subject to any trust but is the 
absolute property of the alleged trustee is not barred by a decision under S. 5 
on an application for examination of accounts. ("> The proceedings on an 
application under S. 3 are of a summary nature and a decision therein on the 
question of dedication is not res judicata, (o) 

(n) Mahadeo Bhartbl v. Mahadeo Rai, (o) Prem Nath v. Hari, 16 Lah. 85= 
1928 A. 506=1928 A.L.J. 653=51 A. 805. 1934 Lab. 771. 
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Failuie of trustee to comply with order under section 5. 

6. If a trustee without reasonable excuse fails to comply with an order 
made under sub-section (S) of sectio7i 5, such trustee shall, without prejudice 
to any other penalty or liability which he may incur under any lato for the 
time being in force, be deemed to have committed a breach of trust affording 
ground for a suit under the provisions of section 92 of the Code of Civil Pro- 
cedure, 1908 ; and any such suit may, so far as it is boNpd uii such failure, be 
instituted without the previous consent of the Advocate-General. 

Note: — A suit contomplntcd by this section does not become ineompelcnt 
merely because one of the reliefs is not based on the trustee’s failure to 
render accounts : the Court can entertain the suit so far as the other reliefs 
are concerned. <P) 

Powers of trustee to apply for directions 

7. (I) Save as hereinafter provided m thts Act, any trustee of an e.vpress 
or constructive trust created or existing for a public purpose of a charitable 
or religious nature may apply by petition to the Court, within the local limits 
of whose jurisdiction any substantial part of the subject- matter oj the trust is 
siUiate, for the opinion, advice or direction of the Court on any question affect- 
ing the management or administration of the trust property, ond the Court shall 
give its opinion, advice or direction, as the case may be, thereon : 

Provided that the Court shall not be hound to give such opinion, advice 
or direction on any question which it considers to he a question not proper for 
summary disposal. 

(2) The Court, on a petition under subsection (1), may either give its 
opinion, advice or direction thereon forthwith, or fix a date for the hearing of 
the petition, and may direct a copy thereof, together with notice of the date 
so fixed, to be served on such of the persons interested in the trust, or to he 
published for information in such manner as it thinks fit. 

(3) On any date fixed under sub-section (2) or on any subsequent date to 
which the hearing may be adjourned, the Court, before giving any opinion, 
advice or direction shall afford a reasonable opportunity of being heard to all 
persons appearing in connection with the petition, 

(4) A trustee stating in good faith the facts of any matter relating to the 
trust in a petition under sub-section (1), and acting upon the opinion, advice 
or direction of the Court given thereon, shall be deemed, as far as his own 
responsibility is concerned, to have discharged his duty as such trustee in the 
matter in respect of which the petition was made 

Costs of petition under this Act. 

8. The costs, charges and expenses of and incidental to any petition, and 
all proceedings in connection therewith, under the foregoing provisions of this 
Act shall he in the discretion of the Court, which may direct the whole or any 
part of any such costs, charges and expenses to be met from the property or 
income of the trust in respect of which the petition is made, or to be borne 
and paid in such manner and by such persons as it thinks fit : 

Provided that no such order shall he made agaiiut any person (other than 
the petitioner) who has not received notice of the petition and had a reasonable 
opportunity of being heard thereon, 

(p) Bapiraju v. Rameharandaa, 57 M. M.L.J. 690=1933 M. 8S4. 

153=38 L,W. 730=1833 M.W.N. 1288=85 
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Savings. 

9. No petnion under the foregoing provision of this Act m relation to any 
trust shall be entertained in any of the following circumstances, namely 

(a) if a ewit instituted in accordance with the provisions of section 92 of 
the Code of Civil Procedure, 1908, is pending in respect of the trust in question : 

(b) if the trust property is vested in the Treasurer of Charitable Endow- 
ments, the Administrator-General, the Official Trustee or any society registered 
under the Societies Registration Act, I860 ; or 

(c) if a scheme foi the administration of the trust properly has been settled 
or approved by any Court of competent jurisdiction, or by any other authority 
acting under the provisions of any enactment. 

Power of Courts as to costs in certain suits against trustees of charitable and 
religious trusts. 

10. (1) In any suit instituted under section 11 of the Heligioxts Endow - 
ments Act, 1863, or wider section 92 of the Code of Civil Procedure, 1908, the 
Court trying such suit may if, on application of the plaintiff and after hearing 
the defendant and making such inquiry as it thinks fit, it is satisfied that such 
an order is necessary in the public interest, direct the defendant either to 
famish security for any expenditure incurred, or likely to be inmrred, by the 
plaintiff in instituting and maintaining mch suit, or to deposit from any money 
in his hands as trustee of the trust to which the suit relate.'! such sum as such 
Court considers sufficient to meet such expenditure in whole or in part. 

(2) When any money has been deposited in accordance with an order made 
under sub-section (1), the Court way make over to the plaintiff the whole or 
any part of such sum for the conduct of the suit. Before making over any 
sum to the plaintiff, the Court .shall take security from the plaintiff for the 
refund of the same in the event of such refund being subsequently ordered 
by the Court. 

Provisions of the Code of Civil Procedure to apply. 

11. (1) The provisions of the Code of Civil Procedure, 1908, relating to 

(a) the proof of facts by affidavit, 

(b) the enforcing of the attendance of any person and his examination 

on oath, 

(c) the enforcing of the production of documents, and 

(d) the issuing of commissions, 

shall apply to all proceedings under tJiis Act, and the provisions relating to the 
service of summonses shall apjdy to the service of notices thereunder. 

(2) The provisions of the said Code relating to the execution of decrees 
shall, so far as they are applicobfe, apply to the execution of orders under 
this Act. 

Barring of appeals. 

12. No appeal shall lie from any order passed or against any opinion, 
advice or direction given under this Act, 
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Public diarities. 

S. 92. (1) In the case of any alleged breach of any express or consti native 
trust created for public purposes of a charitable or religious navi re, or where 
the direction of the Court is deemed necessary for the administration of any 
such lr7tst, the Advocate-General, or tivo or more pers' -n haviaq an interest 
in the trust and, having obtained the consent in writing of the Advocate- 
General, may institute a suit, whether contentious or not, in the prtnripal Civil 
Court of original jurisdiction or in any other Court empowered in thot behalf 
by the Local Government within the local limits of whose jurisdiction the 
whole or any part of the subject-matter of the trust is situate to obtain a 
decree- 

fa) removing any trustee; 

(b) appointing a new trustee ; 

f c) vesting any property in a trustee : 

(d) directing accounts and inquiries; 

(e) declaring what proportion of the trust-property or of the interest 
therein shall he allocated to any juirticulnr object of the trust; 

(f) authori-Anq the u-hole or any part of the trust-property to be let, sold, 
mortgaged or exchanged ; 

(g) settling a scheme i or 

(h) granting s'lch further or other relief as the nature of the case may 
require, 

(2) Save as provided by the Religious Endowments Act, 18B3 no suit 
claiming any of the reliefs specified in suh-seclion (I) shall he instituted !n 
respect of any such trust as is therein referred to except h conformity with 
the provisions of that .sub-section. 


Nolo: — Inlorost in tlie trust. The interest of iht plointifis must be real 
and not remolu, subatontial and not illusoi'y, existing; and not contingent. The 
mere fact that plainlifTs do not habi1n;dlv resort to the temple is no bar. ('ll 

Sanction. Where permission is given (o several persons, a suit by only 
some of them is not maintainable.tr) Merc addition of a claim not mentioned 
in the sanction does not entail the dismis.sal of the whole suil.t*) Where the 
suit does not claim any .such relief as is specifted in sub-section 1, no sanc- 
tion is necessary, ttl Omission of a material relief mentioned in the sanction 
entails the dismissal of the suit.t«) CL (h) does not include reliefs against 
third parties, ft) 


Reservation of reliefs. Provision in a scheme decree for applying to the 
court for any relief coming within the section is ultra vires. But a provision 
for applications for cairying out the provisions of the scheme is not ultra 
vires. (») 


(g) Surt/anaratrana v. Lakshminarasim- 
ham. 1926 M. 267-49 M.L.J. 746=^1926 
M.W.N. 40. 

(r) All negam v. All Khan. 6.5 I.A. 198 

=^I.L.R. 1938 I«nh. 383-1938 P.C. 184 

(holding also that death of some of the 
plaintiffs after Institution of suit does 
not make it abate). 

(s) Venkatachannilu v. Suryanarayana, 
1928 M. 205=27 L.W. 42. 


(() Abdur Itahim v. Mahomed Barkat 
All, 55 C. 519 9 P. I.. T. 65 -32 C. W. N. 
482 -27 Ii.W 339=55 I.A. 96=26 A.L.J. 
464 -1928 M.W.N. 926^.51 M.L.J. 609= 
.TO Bom. L H. 774=1928 P.C. 16. 

(ii) Mohadeen v. Fakruddin, 1925 M. 
636=21 L.W 71. 

(v) Veeraraghavacharlar v. Advocate- 
General. Madras. 5t M. 31=1927 M. 1073= 
1927 M.W.N. 816. 
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Section does not apply to (i) a suit to enforce rights of worshippers ;(«>) 
(ii) a suit for declaration that the plaintiff is lawful trustee (*) or that the 
defendant has not been properly appointed trusteed/) or that certain property 
is trust property ;<*) (iii) a suit to establish the plaintiff’s ri^t as hereditary 
trustee ;<“) (iv) a suit for recoveiy of property from a trespasser d») or from 
one to whom property has been improperly alienated by a trustee. (') 

Exercise of powers of Advocate-General outside Presidency-towns. 

S. 93. The powers conferred hy sections 91 and 92 on the Advocate- 
General may, outside the Presidency-towns, he with the previous sanction of 
the Local Government exercised also by the Collector or by such officer as the 
Local Government may appoint in this behalf. 


THE MADRAS HINDU RELIGIOUS ENDOWMENTS ACT, 1926. 
(MADRAS ACT No. II of 1927) 

(As modified up to the 1st August 1937) 

Passed by the Legislative Council or Madras. 

[Received the assent of the Governor-General on the 19th Janvury 1927 : 

The assent of the Governor-General was first published in the “Fort 
St. George Gazette ” of 8th February 1927.] 

An Act to provide for the better administration and governance of certain 
Hindu religious endowments and to remove certain doubts as to the 
legality of the action taken and things done under t7ie Madras Hindu 
Religious Endowments Act, 1923. 


Preamble. 


Whereas it is expedient to provide for the better administration and 
governance of certain Hindu religious endowments described hereunder ; 

And whereas diverse doubts have been raised as to the validity of the 
action taken and things done under the Madras Hindu Religious Endowments 
Act, 1923 ; 

And whereas certain legal proceedings have been commenced in the High 
Court of Judicature, Madras, and certain courts subordinate thereto, ques- 
tioning the said action and things; 

And whereas it is expedient to remove those doubts and to validate the 
said action and things ; 


(w) Kadirvelu v. Nanjundatyar, 3 L. 
W. 512-35 I.C. 83. 

(x) Gangs Ram v. Rama Saran, 34 I. 
C. 502; Jamiat v Mohammad, 1938 Lah. 
869. 

(u) NUkanth Devrao v. Ramakrishna 
Vithal, 46 B. 101^23 Bom. L.B. 876=1922 
B. 67. 

(s) Miran Baksh v. Alla Baksh, 8 Lah. 
111=1927 L. 350; Abdur Rahim v. Maho- 
med Barkat All. 55 C. 519=9 P. L. T. 65- 
32 C.W.N. 482- 27 L.W. 339=55 I.A. 96 
-26 A.L.J. 464=1928 M.W.N. 928=54 


M.L.J. 609 =30 Bom. L.B. 774=1928 P.C. 
16. 

/o) Vythilinga Pandora Sannadhl v. 
Subramania Plllai. 61 M.L.J. 815=34 L.W. 
254 - 54 Mad. 1011=1931 M. 801. 

(b) Kashinath v. Gangubai, 129 I.C. 
741 -32 Bom. L. R. 1687=1931 Bom. 170; 
Ganga Charan v. Ram Chandra. 50 A. 
165= 25 A. L. J. 902=1928 A. 33. 

(c) Chandukchand . v. . Vedachola 
Chettlar. 55 M. 549=1932 M.W.N. 9=35 
L.W. 156=62 M.L.J. 180=1932 M. 234. 
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And whereaa the previous sanction of the Governor-General has been 
obtained to the passing of this Act ; 

It is hereby enacted as follows : — 

CHAPTER I. 


Short title. 

1. This Act may be called the Madras Hindu Religious Endowments Act, 
1926. 

Extent. 

2. This Act extends to the whole of the Pretideney of Mar.ras except the 
Presidency town and applies, save as hereinafter provided, to all Hindu public 
religious endovrments. 

Explanation.— For the purposes of this Act. Hindu public religious endow- 
ments do not include Jain religious endowments. 


Power to exempt endowments. 

3. (a) [Provincial Government] may, after constdting the Board, exempt 
any such endowment from the operation of all or any of the provisions of this 
Act or vary, alter or cancel such exemption. 

Power to extend Act to Jain endowments. 

(3) The [Provincial Govemnient] may, by notification, extend to Jain 
religious endowments the provisiotts of this Act and of any rules framed 
thereunder, and may declare such extension to be subject to such restrictions 
and modifications as they think fit: 

Provided that before issuing such notification the [Provincial Govern- 
ment] shall publish ni the [Official Gazette] a notice of their intention to do 
so, fix a reasonable period for the persons interested in the endowments con- 
cerned to show cause against the issue of such notification and consider their 
objections, if any. 

[4. * • *] 

[5. • • *1 

Repeal of Madras Act I of 1925. 

6. The Madras Hindu Religious Endowments Act, 1923 (hereinafter 
referred to as ‘ the said Act ’) is hereby repealed. 

Validation of action taken under Madras Act I of 1925. 

7. (i) All action taken and all things done including the constitution of 
the Board of Commissioners for Hindu Religious Endowments, the notifications 
issued and orders made under and in pursuance of the said Act shall be 
deemed to have been validly taken, done, issued or made. 

(a) All proceedings taken under the said Act may be continued under 
this Act in so far as they are not inconsistent with the provisions of this Act. 

fiii) Any remedy by way of application, suit or appeal which is pro- 
vided by this Act shall be available in respect of proceedings under the said 
Act pending at the time of the commencement of this Act as if the proceedings 
in respect of which the remedy is sought had been instituted under this Act. 
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jifote:— The section is not ultra vires of the legislature, (d) An applica- 
tion made under S. 53 (4) of Madras Act I of 1925 while that Act was in force 
for the modification of a temple scheme settled by the Civil Court prior to 
that Act can be continued even after Act II of 1927 came into force. (e) 

Repeal of enactments. 

8. The Religious Endowments Act, 1863, and the Madras Endowments and 
Escheats Regulation, 1817, so far as they apply to Hindu religious endowments 
to which this Act applies, are hereby repealed. 


Definitions. 

9. In this Act. unless there is anything repugnant in the subject or 
Context- 

Board 

(1) ‘Board’ means the Board as constituted under sectio7i 10. 
Committee. 

(2) ' Committee ' means a committee as constitvted under section 20. 

Court. 

(3) 'Court' means the court of the District Judge within whose 
local limits a committee exercises jurisdiction or a math or temple is situated. 
Electoral area. 

(4) ‘Electoral area' means an area containing the electors of a com- 
mittee. 

Excepted temple. 

[[5) 'Excepted temple’ means and includes a temple, the right of 
succession to the office of trustee or the offices of all the trustees (where 
there are more trustees than one) whereof has been hereditary, or the succes- 
sion to the trusteeship whereof has been specially provided for by 
the founder.] 

[Explanation . — No action taken bp a Board in pursuance of the power 
conferred on it by clauses (a) and (b) of subsection (1) of section 63 shall 
be deemed to have the effect of converting an excepted temple into a non- 
excepted temple.] 

Note: — The mere fact that a temple was founded by a private founder 
would not make it an “excepted temple” if it is found that the trusteeship 
thereof has not in fact been devolving hereditarily from the founder. (/) But 
it is not necessary for the applicubility of this subsection, that a provision made 
by the founder regarding succession to the trusteeship should continue to be 
in force at the time of a petition under S. 84.(0) Where the management of 
a temple has been exclusively in the hands of a family for four successive 

(d) SH Vythainga v. Sadasiva Alyer, L.W. 653-1936 M.W.N’. 1193—71 M.L.J. 
28 L.W. 535=55 M.L.J. 605=1928 M. 624; Krishnamurthy v. H. R. S. Board. 
1272. 59 M. 245=42 L.W. 547=69 M.L.J. 384= 

le) Chengayya v. Kotayya, 36 L.W. 883 1935 M.W.N. 781. 

-63 M.L.J. 780=1933 M. 57=1932 M.W. (o) Alagu v. H. R. E. Board, 47 L.W. 
N. 1120 . 647. 

it) Chelapathi v. H. R. E. Board, 44 
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generations, the office of the trustee being held by the head of the family for 
the time being, the only conclusion possible is that that family possesses 
the hereditary right of appointing the trustee of the temple, which jiK'ans tliat 
the temple is an excepted one.(^) But a temple subject to the control of the 
village community does not satisfy the dclinition of an excoptcd temple. <0 

Hereditary trustee. 

(6) ‘ Uereditary trustee ‘ means the trustee of a religions endow- 
ment, succession to whose office devolves by herfdittn y right or by nomination 
by the trustee for the time being, o, is otiierwise regulated by usage or is 
specially provided for by the founder, so long as such scheme of succession is 
in force. 

Math. 

(7) ' Math ' meam an institution for the promotion of the Hindu 
religion presided over by a person whose duty is to engage himself hi 
spiritiud service or who exercises or claims to .’xe'cise spiritual headship 
over a body of disciples and succession to whose office devolves in accordance 
with the directions of the founder of the institution oi is regulated by usage', 
and includes places of religious trorshi}! other than a temple or places of 
religious instruction which arc appurtenant to such institution. 

Non-hcreditary trustee. 

(8) ‘ Non-hereditary trustee ’ means a trustee wlio is not a here- 
ditary trustee. 

Notified temple. 

LCS-A] ‘ Notified temple ’ means a temple notified by tht [Provincial 
Government] under section 65- A. j 

Person having interest 

(9) ‘Person having interest’ means — 

(a) in the case of a math, a disciple of the math or a person of 
the religious persuasion to which the math belongs, and 

(b) in the ease of a temple a person who is entitled to attend 
at the performance of worship or service in the temple or who is in the 
habit of attending such performance or of partaking in the benefit of the 
distribution of gifts thereat. 

Prescribed. 

(10) ‘ Prescribed’ means prescribed by the [Provincial Government] 
by rules ?nade under this Act. 

Religious endowment 

(11) ‘Religious endowment’ or ‘Endowment’ means all property 
belonging to, or given or endowed for the support of, maths or temples or 
for the performance of any service or charity connected therewith 
and includes the premises of maths or temples hut does not include gifts of 

(h) Madana v. H. R. E. Board. 46 t. (t) Kumoraswami v. H. R. E. Board, 46 
W. 787= (1937) 2 M.L.J. 830=1037 M.W. L.W. 328=1937 M. 940. 

N. 1073. 
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property made at personal gifts or offerings to the head of a math or to the 
archaka or other employee of a temple. 

Note : — A service inam held by a temple servant falls within the defini- 
tion of endowment, (i) 

Temple. 

(12) ‘Temple’ vieans a place, by whatever designation known, used 
as a place of public religious worship and dedicated to, or for the benefit of, 
or used as of right by, the Hindu community, or any section thereof, as a 
place of religious worship. 

Notes : — ^Where whar remains of a temple which pcrmanenlly ceased to 
be used as a place of public worship at a time long beyond living memory is 
its site, its ruins and its name and there is no appai'ent intention of bring- 
ing it into existence again, this ancient ruin cannot be deemed to be a temple 
for the purposes of this Act and the mere fact that there are certain pro- 
perties described as devaswom pi-operties the income of which was formerly 
used by the members of a family now in enjoyment of the same for the per- 
formance of the worship in the temple does not give the Board jurisdiction 
either to direct the restoration of the temple or to invoke the doctrine of 
cy pres for the purpose of dealing with that income. In considering whether 
a temple is a public one within the meaning of S. 9 (12), one has to consider the 
Hindu inhabitants of the locality in which the temple is situate, and if they 
are very few, the reference to the public can only signify such public as arc 
available in that locality who can worship in tire temple. Where it is expect- 
ed by the founders of the temple that outsiders may worship in it and per- 
form Kainkaryams, the mere fact of the existence of u prohibition in the trust 
deed against outsiders interfering with the management cannot take away 
the public character of the institution. tO 

Trustee. 

(JJ) ‘Trustee’ means a person, by 'whatever designation known, in 
whom the administration of a religious endowment is vested and includes 
any person who is liable as if he were a trustee. 


CHAPTER n. 
Boards of Commissioners. 


Constitution of Board. 

10. (1) The [Prooinciol Government] may, by notificatUm, 

(a) direct the constitution of a Board for the whole Presidency 
or for any specified part thereof, 

(b) vary the strength or territorial jurisdiction of any such Board, 
or 

(c) abolish any such Board: 


(i) Kolayya v. rellamandi, 38 L.W. 94 
- 56 M. 731=1933 M. 549 -1933 M.W.N. 
508=65 M.L.J. 54. 

(>e) H. R. E. Board v. Rufcmani. 35 I.. 
W. 588= 55 M. 63«=1932 M. 470=1932 M. 


W.N. 442=62 M.L.J. 594. 

(I) TTagireddt v. H. H. E. Board. 46 L. 
W. 388= (1987 ) 2 M.L.J. 485=1937 M.W. 
N. 1145=1937 M. 973. 
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Provided that not more than one Board shall have jurisdiction over 
the same math or temple or the endowments connected therewith : 

Provided further that, when the IProvincial Government] propose to 
direct the constitution of more Boards than one under this subsection or to 
vary or abolish any Board, a draft of the notification proposed to he issued 
shall be published in the prescribed manner and laid i i fore both the Cham- 
bers of the Provincial Legislature] and the notification shall not issued 
[unless both the Chambers] by resolution [approve | ^nch draft. 

(2) The [Provincial Government] may jmsa such ord,:ri as they may 
deem fit as to the transfer or other disposal of the assets and liabilities of 
a Board which is varied or abolished. 

Note : — A fresh notification under thio section is unneccsf,.ii y where a 
notification has already been issued under Madi.is Act I of J925.i”w 

Strength of the Board and its incorporation. 

11. (1) A Board shall consist oj a Prc.sident aud uich nioiiher of other 
commissioners not behifl less than two nor more than four as the [Provincial 
Government] may fix. 

(2) Every Board shall by such name as the [Provinci-’l Government] 
may determine he a body corporate aud sImH have perpetual succession and 
a common seal .ind shall by the said name sue and Ite stied. 

Qualifications of commissioners and their appointment. 

12. (1) The Commissioners of a Board shall be persons professing the 
Hindu religion. 

(2) The President shall be— 

(a) a barrister of England or Ireland or a member of the Faculty 
of Advocates in Scotland of not less than five years’ standing, 
or 

(h) a person having held judicial office not inferior to that of a 
subordinate judge or of a judge of a small cause court, or 
(c) a person having been a pleader for a period of not less than 
ten gears. 

(3) Subject to the provisions of subsections (1) and (2), the Presi- 
dent and other commissioners of a Board shall be appointed by the [Provin- 
cial Government] and shall, during their term of office, be deemed to he 
public servants within the meaning of section 21 of the Indian Penal Code. 

Ttauic of office of commissioners. 

13 (1) Every commissioner of a Board other than the President shall 
be entitled to hold office for five years from the date of his appomtment. 

(2) The President shall be entitled to hold office for five years from 
the date of his appointment: 

Provided that if on the date of his appointment as President he is 
a commissioner he shall be entitled to hold office as President only up to 
the expiry of his term as commissioner. 

(3) An outgoing President or commissioner shall, if otherwise qualified, 
be eligible for reappointment. 

(m) Sri Vvthilinoa v. Saduioa, 28 L. VT. 535-1928 M. 1273--55 M.L.J. 605. 

81 
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Remuneration of commissioners. 

14. (t) Every commissioner shall devote his whole time and attention 
to the duties of his office and shall not, without the sanction of the [Provincial 
Government], engage in any other profession, trade or btisiness, or stand 
for election or be appointed as a member of a local body or be a trustee 
of any religious endowment. 

(2) The commissioners shall each receive, out of the funds of the 
Board, such salary as the [Proomcial Government] may fix: 

Provided that such salary shall not exceed one thousand and two 
hundred rupees per mensem for a President or eight hundred rupees per 
mensem for any other commissioner. 

Power of Government to remove commissioners and their disqualification. 

15. (1) The [Provincial Government] may suspend or remove any 
commissioner from his office — 

[a) if he is convicted by a criminal court of any offence which 
in the opinion of the [Provincial Government] involves 
moral turpitude ; 

[b) if he becomes of unsound mind, or a deaf-mute or suffers 
from contagious leprosy; 

(c) if he applies to be adjudicated or is adjudicated a bankrupt 
or insolvent : 

(d) for corruption, misconduct or other sufficient cause. 

(2) A commissioner shall cease to hold his office if he ceases to 
profess the Hindu religion. 

Office and meetings of the Board. 

16. (1) Every Board shall have an office at such place as the [Provincial 
Government] map fix for the transaction of business. 

(2) At meetings of the Board, the President of the Board and in his 
absence the senior commissioner in order of appointment shall preside. 

(3) No business shall be transacted at any meeting unless at least 
two commissioners are present 

(4) In case of difference of opinion among the commissioners, the 
question be/ore the Board shall be decided by a majority of votes ; and 
where the votes are equally divided the President or senior member presiding 
shall have a second or casting vote. 

Officers and servants of the Board, their appointment and punidunent. 

17. Subject to such control as map be prescribed 

(a) a Board may from time to time determine the number, deaigna-; 
tions, grades and scales of salary or other remuneration of its 
officers and servants, and 

fb) the President of the Boord shall have the power to appoint and 
transfer such officers and servants and may fine, reduce, suqiend, 
remove or dismiss them for breach of rules or discipline, fw 
carelessness, unfitness, neglect of duty or misconduct or other 
sufficient cause. 
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Powers and duties of the Board in general. 

18. Subject to the provisions of this Act and of any scheme settled or 
deemed to he a scheme settled under this Act. 

(1) the general superintendence of all religious endowments within 
the territorial jurisdiction of a Board shall vest iv such Board, 
and 

(2) the Board may do all things which are reasonable and necessary 
to ensure that maths and temples are properly maintained and 
that all religious endowments are properly administered 
and duly appropriated to the purposes for which they 
were founded or exist. 

\ Explanation.— The general powers of superintendence of the Board 
shall include the power to pass such interim orders os it deems necessary in 
the interests of the proper maintenance of a math or temple or the adminis- 
tration of a religious endowment.'] 

Note: — Order of the Board appointing interim receiver in respect of an 
excepted temple pending scheme proceedings under S. 63 is ultra vires. (*) 

Power of Board to make by-laws. 

19. (1) A Board may make by-laws not inconsistent with this Act or the 
rules made thereunder or with any other law as to — 

(a) the division of duties among the President and commissioners 
of the Board ; 

(b) the manner in which their decision shall be ascertained other- 
wise than at meetings ; 

(c) the procedure and conduct of business at meetings of the Board ; 

(d) the delegation of powers of the Board to individual commissioners 
or committees of commissioners ; 

(e) the security, if any, to he furnished by officers and servants of 
the Board; 

(f) the books and accounts to be kept at the office of the Board ; 

(g) the custody and investment of the funds of the Board, committees 
and trustees; 

(h) the form and manner of applications to the Board ; 

(i) the details which shall be included in or excluded from the 
budgets of committees and religious endowments; and 

(j) generally the conduct of all proceedings and business UTider this 
Act. 

(2) No by-law or cancellation or alteration of a by-law made by 
the Board shall have effect until the same shall have been published for 
public criticism and thereafter confirmed by the [Provincial Government]. 

(3) All by-laws when they shall have been duly confirmed shall be 
published in the [Ojjlcial Gazette] and shall thereafter have the force of law. 


(n) Ramaswami v. H. R. E. Board, 41 I,.W. 199-68 M.L.J. 176=1935 M-W.N. 

127, 
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CHAPTER m. 

Temple Committees. 

Constitution, variation and abolition of committees. 

20 (1) The [Provincial Government] may, by noti/icatiofi, 

(a) direct the constitution of a committee for any local area or any 
class or classes of institutions in any local area ; 

(b) vary the stretvgth or the jurisdiction of any committee ; or 
(r) abolish any committee : 

Provided as follows : — 

(1) Not more than one committee shall have jurisdiction over the 
same temple or the endowments connected therewith. 

(ii) The [Provincial Government] shall, before issuing a notification 
undei clause (b) or clause (c), communicate to the Board and 
the committee concerned the grounds on which they propose to 
do so, fix a reasonable period for the Board or committee to 
show cause against the proposal and consider its explanations 
and objections, if any. 

(2) The Board may pass such orders as it may deem fit as to the 
transfer or other disposal of the assets and liabilities of a committee which 
is varied or abolished. 

Note: — ^Varying or interfeting with the .strength of a committee consti- 
tuted under the Religious Enduwment.s Act of 1863 is valid, (ol 

Strength of Committee. 

21. A committee shall consist of such number of elected members as may 
be fixed by the [Provincial Government], .such number to be not less than 
six and not more than twelve. 

Constitution of new committee. 

22. Notwithstanding anything contained in section 21, where the [Provin- 
cial Government] direct the constitution of a committee for the first time or 
in place of a committee which has been abolished the members of such new 
committee shall hold office for such period not e.rceeding one year as the 
[Provincial Government] may fix and during such period may be 
all appointed by the [Provincial Government] ; 

[Provided that, if, for any reason, elections to such new committee are 
7iot held at the expiry of the period fixed under this section, the [Provincial 
Government] may make fresh appointments thereto for a period 
7iot exceeding one year. An outgoing member shall, if otherwise qualified, 
be eligible for reappointment.] 

Electoral areas and circles. 

23. (1) For the purpose of election of members, the [Provincial Govern- 
ment] shall, for each committee, notify an electoral area. 

(2) A committee may, with the approval of the Board, divide its 
electoral area into circles and determine the number of members which each 
circle shall return. 

to) Lafcshmana Ayyar v. R. S. Wayudu.lSSl M.1V.N. 193=1931 M. 340. 
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Electoral rail. 

24. (1) For every electoral area, an electoral roll showing the names of 
persons qualified to vote shall once in every three years be prepared and 
published by such authority and in snch manner as may be in escribed. 

(2) Where an electoral area has been divided into circles, the elec- 
toral roll shall be divided into parts and one part si ill be allotted to each 
circle. 

(3) Every person whose name appears on ihj electoral roll published 
under this section shall, so Ion;/ as it remains in force, be tntitled to vote at 
an election ; and no person whose name does not appear on siicli roll shall 
vote at an election. 

{4) Notwithstanding anything contained in sub-Jcction (1) 
an electoral roll once published .shall remain in force till the publication of 
a fresh electoral roll. 

Qualifications and disquaiifications of declors. 

25. Every person shall he entWed to have his mmc included in the elec- 
toral roll of an electoral area if he professes the Hindu religion and possesses 
the qualifications prescribed for an elector of such area in part I of schedule 
I and if he is not subject to any of the disqualificattons described in part II 
of schedule I. 

Disqualifications of candidates and members. 

26. (1) A person shall be disqualified for election or appointment as a 
member of a committee— 

(a) if his name does not appear on the roV of the electoral area con- 
cerned ; 

(b) if at the date of nomination, election or apjiointment he is 

(i) of unsound mind, a deaf-mute or suffering from contagious 
leprosy, or 

(iij an undischarged insolvent, or 

(iii] already a member of the committee whose term of office will 
not expire before his fresh election or appointment cati take 
effect, or 

(iv) a trustee or an office-holder, or a servant attached to, or in 
receipt of any emolument or perquisite from a tetnple over 
which the committee has jurisdiction. 

(2) A person who has been sentenced by a criminal court to trans- 
portation or to imprisonment for a period of more than six months (such 
sentence not having been cancelled or reduced to a period of not more than 
six months or the offence not having been pardoned) shall be disqualified 
for election or appointment as a member of a committee while undergoing 
the sentence or during the period for which such sentence may have been 
suspended or in abeyance and for five years from the date of expiration of 
the sentence ; 

Provided that the [Provincial Government] may direct that such sen- 
tence shall not operate as a disqualification. 
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(3) A member of a committee shall cease to hold his office if he— 

(a) is sentenced by a court to such punishment as is described in 
sub-section (2) : 

Provided that the [Provincial Government] may direct that such 
sentence shall not ojyerate as a disqualification ; 

(b) becomes of unsound mind, a deaf-mute or suffers from con- 
tagious leprosy ; 

(c) Applies to bp adjudicated or is adjudicated a banhrupt or 
insolvent ; 

(d) becomes trustee or an office-holder or a servant attached to, 
or in receipt of any emolument or perquisite from a temple 
over which the committee has jurisdiction ; 

(e) ceases to profess the Hindu religion: or 

(f) absents himself from the meetings of the committee for three 
consecutive months, or if three consecutive meetings are not 
held within thot period from three consecutive meetings. 

(4) Where a person ceases to he a member under clause (f) of 
sub-section (3), the president of the committee shall report the fact to the 
committee at its next meeting and also intimate the same in writing to such 
person. 1/ such person applies for restoration within one month of the 
lereipt by him of such intimation from the president, the committee may, 
at the meeting next after the receipt of such application, restore him to his 
office of member of the committee ; 

Provided that o member of a committee shall not be so restored more 
than thrice during his term of office. 

Term of olRce of members. 

27. Save as otherwise expressly provided, every member of a committee 
shall be entitled to hold office for a term of five years from the date when 
his election or appointment is published in the prescribed manner. 

President and vice-president. 

28. (1) Every committee shall elect a president and a vice-president from 
among its members. 

(2) A president or a vice-president shall hold office for three years 
from the date of his election, unless in the meanwhile he resigns his office as 
president or vice-president or ceases to be a member of the committee. 

(3) When the office of president is vacant, the vice-president shall ex- 
ercise the functions of a president nntd a new president assumes office. 

Resignation of President, vice-president and members of committee. 

29. (1) A member of a committee other than the president and a vice- 
president may resign his office by giving notice in writing to the president and 
o president may resign his office by giving notice in writing to the committee. 

(2) The resignation shall take effect in the case of a member or vice- 
president from the date of receipt of the notice by the president, and in the 
case of a president from the date on which it is placed before the committee. 

Filling up of vacanries. 


30. (I) On the occurrence of a vacancy in the office of a member of 
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mittee, a new member shall, subject to the provisions of section 22, be elected 
in the same manner as his predecessor was elected. 

(2) If no member is elected at an election held under sub-scLiion (1 
a fresh election shall be held. 

(3) If no member is elected at such fresh election, the [Provincial Gov- 
ernment] may appoint a person to fill the vacancy. 

(4) If the office of president is vacant and there is no vice-president, 
any three members of the committee may, after giving reasonable notice of 
not less than seven clear days to the other members, convene a meeting for 
the election of the president. 

(5) An outgoing member, president or vice-president shall, if other- 
wise qualified, be eligible for re-election or reappointment. 

(6) The election or appointment of a member, president or vice-presi- 
dent shall be notified in the prescribed manner. 

Act of committee not to be invalidated by informality. 

31. No act of a committee or of any person acting as president, vice-presi- 
dent or member of such committee shall be deemed to be invalid by reason 
only of a defect in the establishment or constitution of such committee or on 
the ground that any member of such committee was disqualified for, or had 
ceased to hold, such office, or by reason of such act having been done during 
the period of any vacancy in the office of president, vice-president or member 
of such committee. 

Incorporation of committee. 

32. Every committee shall, by such name as the [Provincial Government] 
may determine, be a body corporate and shall have perpetual succession and a 
common seal and shall, by the said name, sue and be sued. 

OiBcers and servants of committee ; their appointment and punishment. 

33. (1) The committee may, from time to time, determine the number, de- 
signations, grades and scales of salary or other remuneration of its officers and 
servants. 

(2) Subject to such control as the Board may impose, the president of 
the committee shall have the power to appoint and transfer such officers and 
servants, and may fine, reduce, suspend, remove or dismiss them for breach 
of rules or discipline, for carelessness, unfitness, neglect of duty or misconduct 
or other sufficient cause. 

Powers and duties of the president. 

[34. (1) The resolutions of a committee shall be carried into effect by iti 
President in whom the entire executive power of the committee shall, sav 2 
as hereinafter provided, be vested. 

(2) (a) All the resolutions of a committee shall be notified to the Board 
within one week after they are passed. 

(b) The Board may call for any record or proceedings or other docu- 
ment or paper from any committee for the purpose of satisfying itself as to the 
correctness, regularity or propriety of any order or proceedings recorded or 
passed by such committee. 
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(3) (a) The Board shall have the vower oj staying, for reasons to he 
recorded by it, the execution of any of the resolutions of the committee and 
remitting the same to the committee for reconsideration. 

(b) If the committee n 2 ion suck reconsideration confirm the said resolu- 
tions, the Board may, whenever it deetns such step necessary in the interests 
of the temple affected or the iiroper management of the affairs of the commit- 
tee, modify or cancel the said resolutions.] 

Committee to have crcncral superintendence over temples. 

35. Subject to the powers possessed by the Board under [sections 18, 34 
and 35-A| and to the provisions of any scheme settled or deemed to be a 
scheme settled under this Act, a committee shall he entitled to exercise general 
superintendence over the temples for which it is comitituted. 


Board’s power to perform the duties of a committee at the expense of the 
funds of the Committee in case such committee makes defaults. 

\35-A. Where the Board is satisfied Oiat any committee has failed to 
perform the duties entrusted to it under this Act, the Board may, after giving 
reasonable notice to the committee and considering the representations it may 
make, undertake and perform all or any of such duties so left unperformed, 
the expenses if any involved therein being met from the funds of the com- 
mittee concerned.] 

Power of Committee to make regulations. 

36, Subject to such control as may be prescribed, a committee may make 
regulations not inconsistent with this Act or with any rules or by-laws made 
thereunder in regard to the following matters:— 

(a) the time and place of its meetings ; 

(b) the manner in which notice thereof shall be given; 

( c) the quorum for the transaction of brisiness at meetings: 

(d) the preservation of order and the conduct of proceedings at meet- 

ings and the powers which a president may exercise for the pur- 
pose of enforcing his decisions; 

(e) the manner in which the proceedings of meetings shall he recorded 

a7id published ; 

(f) the division of duties among the president, vice-president and 

members of the committee; 

(g) the delegation of the powers, duties or functions of the committee 

or its president 

(i) to the president or vice-president or a member, or 

(ii) to a sub-committee of members; 

(h) the persons by whom receipts may be granted for tnoiiey paid to 

the committee; 

(i) the accounts, returns and reports to be submitted by trustees of 

religious endowments; 

(j) the manner in which the decisions of the committee shall be ascer- 

tained otherwise than at meetings; 

(k) all other similar matters. 
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Committee not to exercise jurisdiction over maths or excepted templen, 

37. No committee constituted under the provisions of this chapter shall be 
entitled to exercise any jurisdiction over maths or excepted tempi#'* or the 
trustees thereof. 


CHAPTER IV. 

Religious Endowments in general 

Preparation of register of endowments. 

38. (1) For every math and temple a register shall he maintained by the 
Board showing — 

(a) the names of past and present trustees and particulars as to the 
custom, if any, regarding succession to the office of trustee; 

(fa) particulars of all endowments of the math or temple, and all title- 
deeds and other documents relating thereto; 

(c) particulars of the scheme of administration and of the dittam or 

scale of expenditure; 

(d) the names of all oj^ces to which any salary, emolument or perqui- 

site is attached and the nature, time and cond'ttoiu of service in 
each case; 

(e) the jewels, gold, silver, precious stones, all vessels and utensils and 

other movables belonging to the institution, with their estimated 
v&lue; and 

(f) such other particulars as the Board may fix. 

(2) The register shall be prepared, verified and signed by the trustee 
of the math or temple or by his authorized agent and submitted by him to 
the Board within such period after the commencement of this Act as the 
Board may fix: 

Provided that a register relating to a temple over which a committee 
has jurisdiction shall be submitted throtigh the committee which may, after 
making such inquiry as it may consider necessary, recommend such alterations, 
omissions or additions in the register as it may think fit. 

(3) The Board may, after receiving the register from a trustee, make 
such inquiry as it may consider necessary and direct that the register be 
approved with such alterations, omissions or additions as it thinks fit to order. 

(4) A copy of the register as approved by the Board shall be furnished 
to the trustee and to the committee, if any, concerned. 

Annual verification of the rekister. 

39. (1) The trustee or his authorized agent shall annually scrutinize the 
entries in the register and shall submit to the Board for its approval a verified 
statement showing the alterations, omissions or additions required therein. 

(2) The Board and the committee, if any, may on receipt of the state- 
ment make such inquiry as they think necessary and the Board may fay order 
direct the alterations, omissions or additions which should be made in the 
register. 

(3) A copy of the order under sub-section (2) shall be communicated 
to the trustee and the president of the committee, if any, concerned and he 
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shall carry out the alterations^ omissions or additions ordered by the Board in 
the copy of the register kept by him. 


Care required of trustee and his powers. 

40. (1) The trustee of every religious endowment is bound to administer 
its affairs and to apply the funds and properties of such endowment in accord- 
ance with the terms of the trust, the usage of the institution and all lawful 
directions which a competent authority may issue in respect thereof, and as 
carefully as a man of ordinary prudence would deal with such affairs, funds 
or properties if they were his own. 

(2) A trustee shall, subject to the provisions of this Act, he entitled to 
exercise all powers incident to the provident and beneficial management of 
the religious endowment and to do all things necessary for the due perform- 
ance of the duties imposed on him. 

Power of trustee of nuith or temple over trustees of specific endowments. 

41. The trustee of specific endowments made for the performance of any 
service or charity connected with a math or temple shall perform such ser- 
vice or chanty subject to the general supenn lend e nee of the tnistee of the 
math or temple and shall obey all lawful orders issued by him. 


Hereditary trustee. 

42. (1) When a vacancy occurs in tha office of hereditary trustee of a 
religious endowment and there is a dispute respectivg the right of succession 
to such office, or 

when such vacancy cannot be filled up immediately, 
or when a hereditary trustee is a minor and has no legally constituted 
guardian fit and willing to act as such or there is a dispute respecting the 
person who is entitled to act as such guardian, or 

when a hereditary trustee is by reason of unsoundness of mind or other 
physical infirmity unable to discharge the functions of the trustee, 
the Board m the case of maths and excepted temples and the committee in 
the case of other temples may appoint a fit person to discharge the functions 
of the trustee of such endowment, until another trustee succeeds to the office 
or the disability of the trustee ceases to exist, as the case may be. 

Nothing in this sub -section shall be deemed to affect anything contained 
in the Madras Court of Wards Act, 1902. 

(2) In making an appointment under sub-section (1), the Board or 
committee shall have due regard to the claims of disciples, if any, in the case 
of maths, and of members of the family, if any, entitled to the succession, in 
the case of temples 

(3) The person so appointed shall be entitled to exercise all the powers 
which a trustee could exercise in relation to such endowment. 


Appointment and punishment of servants of temples. 

43. (1) All office-holders and servants attached to a temple or in receipt 
of any emolument or perquisite from the temple shall be under the orders 
and control of the trustee; and the trustee may fine, suspend, remove or dis- 
miss ony of them for breach of trust, incapacity, disobedience of lawful orders, 
neglect of duty, misconduct or other sufficient cause. 
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Provided that the [Provincial Government] may, in respect of any 
specified hereditary office-holder or servant or class of hereditary office-holders 
or servants and subject to the provisions of section 79, by order restrict ani 
place under such control as they may think fit the exercise by the trustee of 
his powers of punisliment under tliis sub-section. 

(2) Any office-holder or servant of a teinple 'tiher than art excepted 
temjrle punished by a trustee under sub-section (1) rnny, within such time as 
may be prescribed, appeal to the committee whose decision shall in the case 
of a rion-hereditary office-holder or servavl be fir.ai. 

(3) A hereditarrj office-holder or servant of a temple other than an 
excepted temple may, witliin such lime as may be prescribed, prefer a further 
appeal to the Board ayiiinst the ordei of n cr.>mmittce on oi. appeal under 
subsection (2) and the decision of the Board shall be ,inal. 

(4) Any office-holder nr servant of an excepted temple punished by a 
trustee under sub-section (1) may. within %'-ch time as may be prescribed, 
appeal to the Board whose dec'-sion shall he final. 

Gnforcetneni of service when endowment is a charge on property. 

44. Where an endowment for the performance of a charity or service con- 
nected with a temple consists merely of a charge on property and there is 
failure in the due performance of the charity or service by the person res- 
ponsible, the trustee of the temple may require the person in possession of the 
property on which the endowment is a charge to pay to the trustee the ex- 
penses incurred or likely to he incurred in causing the charity or service to be 
performed otherwise. In default of such perspn making the payment as re- 
quired by the iiustee, the court .shall, on the application of the trustee, pass 
an order for the recovery of the amount and such order may he enforced as 
if it were a decree of such court; 

Provided that where the person in possession of the property on which 
the endowment is a charge is not the person responsible in law for the per- 
formance of the charity or service, and the amount referred to in this section 
is recovered from the verson in possession, the court shall, on the application 
of such person, pass an order finr the recovery of the amount from the person 
responsible in law and such order may also be enforced as if it were a decree 
of such court. 

Note : — It is not open to a ccin't to make an order under this section in 
respect of services to a temple which are remunerated by a service inam. 
The phrase “merely of a charge on property” in the section necessarily con- 
notes a liability to make a payrment in some shape or form to the institution, 
the extent of the payment being more or less fixed or ascertainable and does 
not cover the case of an inam land involving no such payment. iP) 

Enfr anchisem ent or freeing ot lands, etc., held hy a devadasi on condition of 
service in a temple. 

44- A. (1) (a) (i) Where the remuneration for any service to be performed 
by a devadasi in a temple consists of lands granted or continued in respect of, 
or annexed to such service hy the Government, the [Provincial Government] 
shall enfranchise the said lands from Ike condition of service, by the imposi- 
tion of quit-rent; 


(p) Kotayya v. yellamondi, 38 I*W. 34 


.■Mi M. 731- 1933 M. 549 65 M.L.J. 54-= 



652 


HINDU LAW 


[CHAP. XV. 


Where the remuneration for auch service consists of an assignment 
of land revenue so granted or continued, the [Proninciol Govemmenti shall 
enfranchise such assignment of revenue from the condition of service; 

Provided that where, at the time when proceedings are taken under this 
subsection, the devadasi is herself the owner of the lands in respect of which 
the assignment of revenue has been made, enfranchisement shall be effected 
and q7iit-rent imposed in the manner laid down in sub-clause [t); 

(Hi) Where the remuneration for such service consists in part of lands 
and in part of a7i assignment of land revenue, enfranchisement of the lands 
shall he effected in the manner laid down in suh-cla-use (i) and of the assign- 
ment of land revenue in the manner laid down in sub-clause (ii); 

Explanation.— For the purposes of this clause, a grant shall be deemed 
to consist of an assignment of land revenue in all cases in which the devadasi 
herself is not, at the time specified in the proviso to sub-clause (ii), the 
owner of the lands in question. 

(b) Enfranchisement under clause (a) shall be effected in accordance 
with such relies as the [Provincial Govemmenti mag make in this behalf and 
shall take effect as and from such date as the [Provincial Government] may 
fix. 

(2) Where the remuneration for sttch service consists in whole or in 
part, of lands or of produce of lands not falling under sub-section (1) the 
1 Provincial Government] shall direct the Collector to determine the amount 
of rent payable on the lands or the produce in quesUon. The Collector shall 
thereupon, after giving notice to the parties concerned and holding such in- 
quiry as may be prescribed by the [Provincial Government], by an order 
deterunne the amount of rent, and in doing so, he shall have due regard to 

(a) the rent payable by the tenant for lands of a similar description ond 

with similar advantages in the same village or neighbouring villa- 
ges,' and 

(b) the improvements, if any, effected by the devadasi, in respect of the 

lands. 

Such order shall be communicated to the parties concerned and also 
published in the manner prescribed. 

(3) The amount of rent fixed by the Collector under sub-section (2) 
may be questioned by petition presented to the Board of Revenue within three 
7uonths of the date of the publication of the order under the said sub-section 
but subject to the result of such petition, the order of the Collector fixing ths 
amount of rent under sub-section (2) shall be final and shall not be liable 
to be contested in any court of law: 

Provided, however, that the Board of Revenue shall have power on 
sufficient grounds to entertain a petition presented after the expiration of the 
period of three months. 

(4) While determining the rent under sub-section (2), the Collector 
shall fix a date from which the order shall take effect and such lands or pro- 
duce shall be deemed to have been freed from the condition of service as and 
from the date so fixed. 

(5) No obligation to render any service relating to any temple to which 
any devadasi may be subject by reason of any grant of land or assignment 
of land revenue or produce derived from land, shall be enforceable on such 
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lond, assignment or produce being enfranchised or freed, as the case may be, 
in the manner herein before provided. 

(6) No order passed under sub-sections (1), (2) and (3) shall operate as 
a bar to the trial of any suit nr issue relating to the right to <'ujoy the land 
or assignment of land revenue or produce derived from land as the case may 
be. 

(7) (a) The quit-rent imposed under sub-section (1) shall be payable 
to the temple concerned. 

(b) The assignment of land roenue enfranchised under sub-section 
(1) or the rent fixed under subsections (2) and (3) ns the case may be shall 
be payable to the devadasi concerned during her lifetime and after her death 
to the temple concerned. 

(8) For the purpose of thf. section ‘devadasi’ shall mean ony Hindu 
unmarried female, who is dedicated to a temple. 

Resumption and re-grant of inani granted for the performance of any charity 
or service connected with a math or temple in case of alienation of the inam 
or of failure to perform the charity or service. 

44-B. (1) Any exchange, gift, sale or mortgage, and any lease for a term 
exceeding five years, of the whole or any portion of any inam granted for 
the performance of a charity or service connected with a math or temple and 
made, confirmed or recognised by the British Government, shall be null and 
void. 

(2) (a) The Collector may, on his own motion, or on the application 
of the trustee of the math or temple or of the Committee or of the Board or 
of any person having interest in the math or temple who has obtained the 
consent of sueh trustee, committee or Board, by order, resume the whole or 
any part of any such inam, on one or more of the following grounds, namely 

(i) that the holder of such inam or part has made an exchange, 
gift, sale or mortgage of the same or any portion thereof or 
has granted a lease of the same or any portion thereof for term 
exceeding five years, or 

(ii) that the holder of such inam or part has failed to perform or 
make the necessary arrangements for performing, in accord- 
ance tuith the custom or usage of such math or temple, the 
charity or service for performing which the inam had been 
made, confirmed or recognized by the British Government, or 
any part of the said charity or service, as the case may be, or 

(Hi) that the math or temple has ceased to exist or the charity or 
service in question has in any way become impossible of per- 
formance. 

When passing an order under this clause, the Collector shall deter- 
mine whether such inam or the inam comprising such part, as the case may 
he, is a grant of both the melvaram and the kudivaram or only of the melvaram. 

(b) Before passing an order under clause (a), the Collector shall give 
notice to the trustee, to the committee, to the Board, to the inomdar concerned 
or where only a part of the inam is affected, to the holder of such part os well 
as to the holder or holders of the other part or ports, and to the alienee, if 
any, hear their objections, if any, and hold such inquiry as may he prescribed. 
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(c) A copy oj every order passed under clause (a) shall be communi- 
cated to each of the persons and bodies mentioned in clause (b), and shall also 
be published in the manner prescribed. 

(d) (i) Any party aggrieved by an order of the Collector under clause 
(a) may appeal to the District Collector within such time as may be prescribed, 
and OH such appeal, the District Collector may, after givtngi notice to each 
of the persons and bodies mentioned in clause (b) and after holding such 
inquiry as may be prescribed, pass an order confirming, modifying or cancelling 
the order of the Collector. 

(ii) The order of the District Collector on such appeal, or the order 
of the Collector under clause (a) where no appeal is preferred under sub- 
clause (i) to the District Collector within the time prescribed, shall be final : 

Provided that where there has been an appeal under sub-clause (i) 
and it has been decided by the District Collector or where there has been no 
appeal to the District Collector and the time for preferring an appeal has 
expired, any parly aggrieved by the final order of the District Collector or the 
Collector, as the case may be, may file a suit in a Civil Court for determining 
whether the inam comprises both the melvaram and the kudivaram or only 
the melvaram. Such a suit shall be instituted within six months — 

from the date of the order of the District Collector on appeal, 
where there has been an appeal under sub-clause (i), or, 

- from the date of the expiry of the period prescribed under sub- 
clause (i) for an appeal to the District Collector, in a case 
where there has been no appeal, 

(e) Except as otherwise provided in clause (d) an order of resutnption 
passed under this section shall not be liable to be questioned in any Court by 
suit or otherwise. 

(f) Where any inam or part of an inam is resumed under this section, 
the Collector or the District Collector, as the case may be, shall, by order, 
re-grant such inam or part- 

(i) as on endowment to the math or temple concerned, or 

(ii) in case of resumption on the ground that the math or temple 
has ceased to exist or that the charity or service in question 
has in any way become impossible of performance, as an 
endowment to the Board, for appropriation to such religious, 
educational or charitable purposes not inconsistent with the 
objects of such math or temple, as the Board may direct. 

(g) The order of re-grant made under clause (f) shall, on application 
made to the Collector within the time prescribed, be executed by him in the 
manner prescribed. 

(h) Nothing in this section shall affect Hie operation of section 44-A. 

Maintenance of accounts and appointment of auditon. 

45. (1) A Board, a committee and the [trustee of any math or temple or 
of any religious endowment attached to any math or temple"] shall keep regular 
accounts of receipts and disbursements, 

(2) Such accounts shall be audited annually, or at such other intervals 
as may he prescribed, by auditors appointed by the [Prowinciol Government]. 
Auditors so appointed shall be deemed to be public servants within the meaning 
of section 21 of the Indian Penal Code, 
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Submission of audit report. 

46. After completing the audit the auditor shall submit a report — 

(a) to the [Provincial Government] in the case of the acc'mnts of 
a Board, 

(b) to the Board in the case of the accounts of a committee, math or 
excepted temple, and 

(c) to the committee in the case of the accounts of temples over whicn 
it has jurisdiction. 


Contents of the audit report. 

47. (1) The report of the auditor shall among other things specify all cases 
of irregular, illegal or improper expenditure, or of failure to recover moneys 
or other property due to the institution, or of loss or waste of money or other 
property of the institution caused by neglect or misconduct. 

(2) The auditor shall also report on any other matter which the Board 
or committee may require in respect of any specified religious endowment. 

Recovery of cost of audit. 

[48. (1) Notwithstanding any provision to the contrary contained in the 
scheme, if any, settled or deemed to be settled under this Act, the cost of 
auditing the accounts of any math or temple or any relitjious endowment 
attached to any math or temple shall be payable out of the funds of such math, 
temple or religious endowment. Such cost shall be fixed by the Board and 
shall not exceed one and a half per centum of the gross income of the math, 
temple or religious endowment concerned and shall be paid by the trustees 
thereof within the time allowed, and in accordance with the directions issued, 
by the Board, subject to any rules which the [Provincial Government] may 
prescribe in this behalf. 

(2) If such cost is ?iot paid within the time allowed, it shall be re- 
covered in the manner provided in sub-sections (2), (3) and (4j of section 70 
os if the default in such payment were a default in the payment of the a7nounts 
specified in sub-section (1) of that section. The protection conferred by sub- 
section (5) of the said section on the [Crown] and [servants of the Crown], 
shall also be available to them in respect of anything in good faith done or 
intended to be done in pursuance of this sub -section. 

(3) The cost of auditing the accounts of a committee shall be fixed by 
the Board and met from the funds of the committee. It shall be paid by the 
president of the committee within the time allowed, and in accordance with 
the directions issued, by the Board.] 

CHAPTER V. 

Temples. 

Chapter not to apply to excepted temples. 

49. The provisions of this chapter shall not apply to excepted temples or 
the trustees thereof. 


SO. No person may succeed, or he appointed, to the office of trustee of a 
temple unless he professes the Hindu religion. 
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Non-hereditary trustees, their number and appointment. 

51. (1) Subject to the provisions of sub-section (4) the number of non- 
hereditary tnistees for any temple shaU be fixed by the committee, but shall 
not exceed three. 

(2) Non-hereditary trustees shaU be appointed by the committee and 
in making such appointments the committee shall have due regard to the claims 
of persons belonging to the religious denomination for whose benefit the tem- 
ple concerned is chiefly maintained. 

(3) A non-hereditary trustee shall hold office for five years from the 
date of the order appointing him, unless in the meanwhile he is removed o» 
dismissed, or his resignation is accepted, by the committee, or he ceases other- 
wise to be a trustee. 

(4) Every non-hereditary trustee lawfully holding office on the dale 
of commencement of this Act shall be deemed to have been duly appointed 
trustee under this Act on such date, but shall be entitled to hold office only 
for one year from such date. 

Note: — ^Persons in ollice prior to Act, though not appointed by the com- 
mittee, can apply under S. 78. < a) Where a decree in a suit brought in 1933 for 
modification of a scheme framed in 1920 recognised as a life-trustee one of 
the defendants who was appointed as trustee for life under the 1920 scheme 
.'nd in the appeal against that decree it was objected that the recognition of 
a pre-existing trusteeship for life was opposed to the provisions of S. 51 (4) 
of the Act, it was held that I'eading Ss. 51 and 75 together it was clear that 
the right secured to the said defendant under the original scheme was not 
taken away by S. 51 (4),(>') 

Trustee to obey orders of committees. 

52. The trustee of a temple shall be bound to obey all orders issued under 
the provisions of this Act by the Board or committee or the President of such 
Board or committee. 

Removal and dismissal of trustees. 

.53. (1) The committee may suspend, remove or dismiss the trustee of a 
temple — 

(a) for persistent default in the submission of budgets, accounts, 
reports or returns, or 

(b) for wilful disobedience of lawful orders issued by the Board 
or committee, or the President of such Board or committee, or 

(c) for any malfeasance, misfeasance, breach of trust, or neglect 
of duty in respect of the trusts, or 

(d) for any misappropriation of, or improper dealing with, the 
properties of the temple of which he is trustee, or 

(e) for unsoundness of mind or other physical infirmity which 
unfits him for discharging the functions of a trustee. 

(2) When the committee proposes to take action under sub-section (1) 
it shaU frame charges against the trustee concerned and give him an oppor- 
tunity of explanation, of testing the evidence against him and of adducing 
evidence in his favour and may place the trustee under suspension pending 

(q) Ramlreddi v. Sreenimulu, 1933 M. (r) Shanmuga ▼. Veerapa, 45 L.W. 653= 
12®- J937 M.W.N. 317:==1937 M. 594. 
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the dir.posal of the charges framed. The order of miapeTiition, removal or dis- 
missal shall state the charges framed against the trustee, Iiis explavation and 
the finding of the committee on each charge with the reasons there foi 

(3) A trustee suspended, removed or dismissed under this section may, 
within three months of the date of the communication of the order of suspen- 
sion, removal or dismissal, appeal to the Board against Mich order: 

Provided that a hereditary trustee may, in heu of appealing to the 
Board, apply within the same period to the court to modi/p or cancel the order 
of the committee. 

(4) The order of the committee under this section shall, when no 
appeal is preferred or aiiplication made under sub-section (3). be final; and 
when such appeal is preferred or application is made the order cf the Board 
or the court, as the case may be, shall be final. 

Disqualifications of trustees. 

54. (i) A non-hereditary trustee shall cease to hold his office if he — 

fa) is sentenced by a court to such punishment as is described in 
sub-section (2) of section 26 and subject to the proviso con- 
tained therein : 

(b) applies to be adjudicated or is adjudicated a bankrupt or 
insolvent ; or 

(c) ceases to profess the Hindu religion. 

(2) A hereditary trustee shall cease to hold his office if he ceases to 
profess the Hindu religion. 

(3) If a hereditary trustee becomes subject to any of the disqualifiea- 
liovs described in clause (a) or clause (b) of sub-section (1), the committee 
may supersede him and apiwint a fit person to adminUder the temple until the 
disability of the trustee ceases to exist or another truster succeeds to the office. 

(4) The Board shall, in cases of tlis 2 >utr or doubt, determine whether 
a trustee is disqualified under this section and its decision shall be final. 

Fixing of standard scales of expenditure in temples. 

as. Subject to the provisions of any scheme settled or deemed to be a 
scheme settled binder this Act— 

(1) the trustee of a temple may from rime to time submit to the com- 
mittee proposals for fixing the dittam or scale of expenditure in the temple and 
the amounts which should be allotted to the various objects or ceremonies 
connected with such temple or the proportions in which the income or other 
property of the temple may be applied to such objects or ceremonies. 

(2) The trustee shall publish such proposals at the temple and in such 
other manner as the committee may direct, together with a notice stating that, 
if within one month from the date of such publication any objection or sug- 
gestion is received from any person having interest, the committee will con- 
sider such objection or suggestion. 

(3) After the expiry of the period fixed under sub-section (2), the 
committee shall consider the objections or suggestions that may have been 
received and may pass such orders as it thinhs jit on the proposals. 

(4) The trustee or any person having interest may within six months 
of the date of the order passed by the committee under sub-section (3) either 

83 
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appeal to the Board against such order or institute in the court a suit to modify 
or set aside the same. 

If such an appeal is preferred or such a suit is instituted the Board or 
the court shall give at the expense of the appellant or the plaintiff, as the case 
may be, notice of the appeal or of the institution of the suit to all persons 
having interest either by personal service or where from the number of per- 
sons or any other cause such service is not reasonably practicable by public 
advertisement as the Board or court may in each case direct. 

(5) Subject to the result of such appeal or suit as is referred to in 
sub-section (4) the order of the committee sliall be final. The order of the 
Board on appeal shall be final. 

(6) The dittam or scale of expenditure for the time being in force in 
a temple shall not be altered by the trustee except in accordance with the 
procedure laid down in this section. 


Budgets of temple. 

56. (1) The trustee of every temple shall in eacli year submit to tbe com- 
mittee before such date and in such form as the Board may require, a budget 
showing the probable receipts and disbursements of the temple and the endow- 
vienfs connected therewith during the following year. 

(2) Every such budget shall make adequate provision for the dittam 
or scale of expenditure for the time being in force and the due discharge of 
all liabilities in respect of loans. 

(3) The committee may within such time after the receipt of the budget 
as the Board may fix, direct the trustee to make such alterations, omissions or 
additions tn the budget as it may think fit. 

(4) The trustee may, within such time as the Board may fix, appeal 
against the order of the committee under sub-section (3) to the Board whose 
decision shall be final. 

Schemes for non-excepted temples. 

57. (1) When the Board is satisfied that, in the interests of the proper 
administration of the endowments of a temple, a scheme of administration 
should he settled, the Board may, after consulting in the prescribed manner 
the trustee, the committee, if any, and the persons having interest, by order 
settle a scheme of administration for the endowments of such temple. 

[A scheme settled by the Board under this sub-section may contain pro- 
vision for — 

(af fixing the number of non-hereditary trustees; 

(b) removing any existing trustee or trustees whether hereditary 
or non-hereditary; 

(c) appointing a new trustee or trustees in addition to or in the 
place of any existing trustee or trustees, whether hereditary 
or non-hereditary: 

Provided that where provision is made in the scheme for the re- 
moval of a hereditary trustee provision shall also he made 
therein for the person next in succession who is qualified 
being appointed as trustee. « 

(d) appointing or directing the appointment of a paid executive 
officer, who shall be a person professing the Hindu religion, on 
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mich salary as may be fixed by the Board, to be paid out of 
the trust funds, and defining the powers and duties of such 
officer; or 

(e) defining the powers and duties of the trustee oi trustees. 

Explanation.— The power to settle a scheme under this suh-section 
shall be deemed to irwlvde a power to settle a scheme m any .specific endow- 
ment or endowments attached to a temple.f 

[(1-A) The Board may, for good and suffeieni cause, suspend, remove 
or dismiss any executive officer appointed in pursuance of a scheme settled 
under sub-section (1) or direct the removal of such officer.] 

(2) The Board may by order and h the nuinner pr-, aided in sub- 
section (1) modify or cancel a schevic settled uruler that sub-section. 

(3) Every order of the Board under Hus section shall be published 
III the prescribed manner. 

The trustee or any person haring interest may within sir months of 
the date of such publication institute a su.t ui the court to modify or set aside 
such order. Subject to the result of such suit every order of the Board shall 
be final and binding on the committee, the trustee and all persons having 
interest. 

(4) Any scheme of administration which has been settled by a court 
under this section or which under section 75 is deemed to be a scheme settled 
under this Act may, at any time, for sufficient cause be 7Rodi/ied or cancelled 
by the court in a suit instituted by the Board or the trustee or any person 
having interest, but not otherwise. 

Filling up of vacancies among odlce holders or servants. 

58. (1) Vacancies amongst the office-holders or servants of a temple shall 
be filled up by the trustee in cases where the office or service is not hereditary. 

(2) In cases where the office or service is hereditary, the next in the 
line of succession shall be entitled to succeed : 

Provided that, if there is a dispute respecting the right of succession 
to such office or service, or in cases where such vacancy cannot be filled up 
immediately, or where the person entitled to succeed is a minor without a 
legally constituted guardian fit and willing to act as such, or where the here- 
ditary office-holder or servant is by reason of unsoundness of mind or other 
physical infirmity unable to discharge the functions of the office or perform 
the service, the trustee may appoint a fit person to discharge the duties of the 
office or perform the service, until another person succeeds to the office or 
service or the disability of the office-holder or servant ceases to exist, as the 
case may be. 

(3) In making on appointment under the proviso to sub-section (2), 
the trustee shall have due regard to the claims of members of the family, if 
any, entitled to the succession. 

Trustees to furnish accounts, etc., to committee or Board. 

59. The trustee of every temple shall furnish such accounts, returns, re- 
ports or other information relating to the odministrotion of the temple in his 
charge and at such time and in such form as the committee or Board may 
require. 
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Inspection by president or member of endowments. 

60. The president or any member of the committee deputed by liim in this 
behalf may inspect all movable and immovable property belonging to, and all 
records, correspondence, plans, accounts and other documents relating to any 
temple, and the trustee of such temtde and all officers and servants working 
under him shall afford to the president or such member such assistance as 
may be necessary. 

Exercise of the rights and powers and discharge of the duties of a committee 
by the Board in certain cases. 

[60-A. (1) Where for any local area or any class or classes of institutions 
in any local area, a committee has not been constituted or is not in existeJice, 
the Board and its President may, notwithstanding anything contained in 
this Act, exercise all or any of the powers and perform all or any of the 
duties of the committee and its presided respectively, until a committee 
is constituted or contes into existence. 

(2) The provisions of this Act relating to appeal from the orders of 
a committee to the Board or the approval of the actions of a committee by 
the Board shall not apply to the orders or actions of the Board acting under 
sub-section flj.] 


CHAPTER VI. 

Maths and e.cceptrd templi>s. 

Submirsion 4.f budgct-> and aumual accounts. 

61. The trustee of every math and excepted temple shall in each year 
submit to the Board before such date and in such form as the Board may 
require — 

(a) a budget showing the probable receipts and disbursements of tjte 
following year, and 

(b) a statement of the actual receipts and disbursements of the pre- 
vious year. 

Inquiry by Board into mismanagement by trustees. 

62. When the Board has reason to believe that the trustee of a math or 
excepted temple has been mismanaging the endowments of such math or 
tentple or has been spending or alienating them for improper purposes, or 
when not less than twenty persims having interest make an application to 
the Board stating that in the interests of the proper administration of such 
endowments a scheme of administration should be settled, the Board may 
hold an inquiry which shall be conducted in such manner as may 
be prescribed. 

Schemes for maths and excepted temples. 

63. (1) If after making the inquiry referred to in section 62 the Board 
is satisfied that the trustee concerned has mismanaged the endowments of 
such math or temple or has spent or alienated them for improper purposes, 
or that, in the interests of the proper administration of such endowments, 
a scheme of administration should be settled, the Board may, after consul- 
ting in the prescribed manner the trustee and the persons having interest, 
by order settle a scheme of administration for the endowments connected 
with such math or temple. 
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[A scheme settled by the Board under this sub-section may contain 
provision for — 

( a) fixing the number of non-her editary trustees ; 

(b) appointing a new trustee or trustees in addition to the existing 
trustee or trustees : 

(c) associating one or more versons with the trustee or trustees or 
constituting a separate body, for the purpose of participating or 
assisting in the whole or any part of the adnihiistratiou of the 
endowments connected with such math nr tern pic : 

Provided that where the Board considers it necessary to associate 
any person or persona with the ..rnstee or trustee <■ of a math or 
to constitute any separate body for participating or assisting in 
the administration of a math, si-cli person or persons or the 
members of such body shall •'c chosen from persons hav- 
ing interest in sitcJi math. 

(d) appointing or directing the opjiointinenf of a p;id cjcecutiu? 
officer, who shall be a person professing the Hindu religion, on 
such salary os may be fiied by the Board, to be paid out of 
the trust funds, and defining the powers and Auti.'s of such officer; 
or 

(e) defining the powers and duties of the trustee or trustees. 

Explanation. — The power to settle a scheme under this suh-8ecti?n 

shall be deemed to include a power to settle a scheme for any speciHc endow- 
ment or endowments attached to a math or temple.] 

[ (1-A) The Board may, for good and sufficieat cause, sus- 
pend, remove or dismiss any executive officer appointed in p'irsuance of 
a scheme settled under subsection (1) or i irect the removal of 
such officer,] 

p * • *1 

(3) The Board may at any time by order and in the manner provided 
in sub-section (1) modify or cancel a scheme settled under that snb-section. 

(4) Every order of the Board under this section shall be published 
in the prescribed manner. 

The trustee or any person having interest may mithin si.c months of the 
date of such publication institute a suit in the cuuii to modify or set aside 
such order. 

Note : — ^Thc policy of the Act is to place maths and excepted temples in 
normal conditions under much less direct and detailed interference from the 
board in matters of internal management than ordinary temples. This does 
not mean that in cases of proved mismanagement or incapacity or the 
imperative interests of future good government, such interference may not 
have to be provided for in a scheme. But in the absence of such special 
grounds, the proper aim in a scheme of management of an excepted temple 
is to leave the internal management as much as possible to the trustees pro- 
viding only such safeguards as arc sufficient to prevent grave misgovemment 
and to make the superintendence of the Board effective. Under this sec- 
ts) Zamorin of Calicut v. KrUhna, 1939. M. 208 regarding procedure in 
35 L.W. 817-54 M. 532—1931 M. 328 ; framing a scheme lor an excepted 

See also Garudachar v. H. R. E. Board, temple. 
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tion, the Board has power to frame a scheme for the management of a mutt, 
such power carrying with it a power to determine what properties are the 
mutt properties so that they may be governed by the scheme. (*) But the 
section does not contemplate the supersession of the Mahant by an associate 
trustee by the insertion of a provision in the scheme for the latter acting 
independently of the Mahant. (O An order by the Board rejecting a petition 
under S. 62 for framing a scheme in respect of an excepted temple is not an 
order falling under or contemplated by S. 63 (4) and a Court has no juris- 
diction to entertain a suit to set aside that order and for framing a scheme 
in respect of that temple, (f*) 

Finality of Board’s order. 

64. Every order of the Board, under section 63 shall subject to the 
result of any suit which may be instituted under sub-section (4) of that sec- 
tion, be final and binding on the trustee and all persons having interest. 


Modification or cancellation of schemes. 

65. Any scheme of administration which has been settled by a court 
under section 63 or which under section 75 is deemed to he a scheme settled 
under this Act may. at any time, for sufficient cause be modified or cancelled 
by he court in a suit instituted by the Board or the trustee or any person 
having interest but not otherwise. 


[CHAPTER VI-A. 


Notified temples. 


Power of Provincial Government to notify temple or endowment to be sub- 
ject to the provisions of this chapter. 

65-A. (1) (a) The Board may, by notice published in the prescribed 
manner, call upon the trustee and all other persons having interest 
in a temple or in any specific endowment attached to a temple to show 
cause why such temple or endoxoment should not be notified to be subject 
to the provisions of this Chapter. 


(b) Sxich notice shall state the reasons for the action proposed, 
and specify a reasonable time, not being less than one month from the date 
of the issue thereof, for showing such cause. 


(2) (a) The trustee or any person having interest in the temple 
or endowment may thereupon prefer any objection he may wish to make to 
the issue of a notification ns proposed. 

(b) Such objection, shall be in writing and shall reach the Board 
before the e.rptry of the time specified in the notice aforesaid o • within such 
further time as may be granted by the Board in that behalf. 

(3) Where no such objection has been received within the time 
specified in the notice issued under sub-section (1) or within such further 
time as may be granted by the Board, the fProvincial Government] may, by 


(t) Sri Mahant SUaram v, H. H. S. 
Board. 44 L W 843=1936 M. W. N. 1191 ; 
See also H. R. E. Board v. Veeraraghava- 
charlu. 46 L.W. 668 . fl937) 2 M.L. J. 368 


^-1937 M.W.N. 708=1937 M. 750. 

(u) Ramanuja v. Piehv, 45 L.W. 475= 
I.Ii.R. (1937) M. 1023=1937 M.W.N. 190= 
(1937) 1 M.L.J. 559=1037 M. 481. 
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notification published in the [Official Gazette], declare the temple or endow- 
ment to be subject to the provisions of this Chapter. 

(4) Where any such objection or objections has o, have 
been received within the time specified tn the notice issued under sub-sec- 
tion (1) or within such further time as may be granted by the Board, the 
Board shall hold an enepiiry into the objection or objections m the manner 
prescribed, and decide whether the temple or endowment concerned should 
be notified to be subject to the provisions of this Chapter or not. 

Explanation.- -The powers conferred on the Board by this sub-section shall 
be exercised by a Committee of the Board consisting of not less than three 
commissioners of whom the president shall be one. 

(5) (a) If a committee of the Board decides that the temple or 
endowment should be notified as aforesaid, the Board shall publish its deci- 
sion in the [Official Gazette]. 

(b) The trustee or any person having interest may appeal 
against such decision to the Board within two months from such publication 
and such appeal shall be heard and decided by the president and all thz 
other commissioners of the Board sitting together. If no such appeal is 
preferred or if such an appeal is preferred and dismissed, then the [Provin- 
cial Government] may, by notification published in the [O/ltcial Gazette], 
declare the temple or endowment to be subject to the provisions of this 
Chapter. 

Schemra to cease to apply to notified temple or endowment. 

65-B. On the publication of a notification in respect of any temple or 
endowment under section 65-A, the scheme of administration, if 
any, settled for such temple or endowment by any Court or by the Board, 
as the case may be, and all ndes, if any, framed under such a scheme shall 
cease to apply to such temple or endowment. 

Appointment of executive officer for notified temple or endowment and his 
powers and duties. 

65-C. (l)For every notified temple or endowment, the Board shall appoint 
a salaried executive officer, who shall be a person professing the Hindu reli- 
gion, as soon as may be after the publication of the notification under sec- 
tion 65-A in respect of such temple or endowment. 

(2) The executive officer shall hold office for such period as may 
be fixed by the Board in that behalf and he shall exercise such powers and 
perform such duties as may be vested in or assigned to him by the Board. 

Explanation . — The Board shall define the powers and duties which may 
be exercised and performed respectively by the executive officer and the 
trustee, if any, of the notified temple or endowment. The executive officer 
shall for purposes of section 78 be deemed to be a person appointed to dis- 
charge the functions of a trustee under the Act. 

(3) The executive officer shall be paid such salary and allowances 
as may be determined by the Board from the funds of the notified temple 
or endowment. 

(4) The Board may, for good arvd sufficient cause, suspend, remove 
or dismiss the executive officer. 
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Jurisdiction over notified temple or endowment. 

65-D. (1) Notwithstanding anything contained in this Act^ 

(i) no temple committee shall be entitled to exercise any jurisdiction 
over a notified temple or endowment: and 
(n) the Board and its President may, in respect of any notified temple 
other tJiare rni excepted temple and in respect of any notified en- 
dowment other than an endowment attached to an excepted temple, 
exercise all or any of the imwers and perform all or any of th? 
duties of the committee and its President, respectively. 

(2) The provisions of this Act relating to appeals from the orders of the 
committee to the Board or the approval of the actions of a committee by the 
Board shall not apply to the orders or actions of the Board acting under 
clause (ii) of sub-section (I). 

Sections 57, 52 and 63 not to apply to notified temple or endowment. 

65 -E. — Sections 57. 62 and 63 shall cease to apply to suck temples and 
endowments as are notified under section 65-A.] 

CHAPTEK VII. 

Application of endowment funds 

Authority of trustee to incur expenditure on health, etc of pilgrims and wor> 
shippers. 

66. The trustee of a math or temple may, out of the funds of the endow- 
ments in his charge, after satisfying adequately the purposes of the endow- 
ment.'!, incur e.rpenditure on arrangements for securing the health, safety, or 
convenience of disciples, pilgrims or worshippers resorting to such math or 
temple: 

Provided that the Board in the case of maths and excepted temples and 
the committee in the case of other temples may, for reasons to be set forth in 
writing, restrict aiid place under such control as they may think fit the exer- 
cise by the trustee of his discretion under this section. 

Cypres application of endowment or surplus. 

67. (1) The Board may, after holding an enquiry in such manner as may 
he prescribed, by order, declare that the purpose of a religious endowment has 
from the beginning been, or has subsequently become, impossible of realization 
or that the machinery for effectuating the original purposes of the endowment 
has failed or no longer exists, or that after satisfying adequately the purposes 
of the endowment and after setting apart a sufficient sum for the repair and 
renovation of the buildings connected with the math or temple or the endow- 
ments attached thereto there is a surplus which is not required for such pur- 
poses; and may, by such order, direct that the amount of the endowment or 
such surplus as is declared to be available, as the case may be, be appropriated 
to religious, educational or charitable purposes not inconsistent with the 
objects of such math or temple : 

Provided that in the case of a temple founded and maintained by a com- 
munity the amount of the endowment or the surplus shall, as far as possible, 
be utilized for the benefit of the community for the purposes mentioned 
above. 
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(2) It shall be competent to the Board when giving a direction under 
sub-section (1) to determine what portion of such amount or surplus shciU be 
retained as a reserve fund for the math or temple and to direct the re'nainder 
to be appropriated to the purposes specified in that sub-section. 

(3) The Board may at any time by order and in the manner provided 
in sub-section (1) modify or cancel an order passed under that subsection, 

(4) The order of the Board under this section shall be published in 
the prescribed manner. The trustee or any other person havinft interest may 
within six months of the date of such publication institute a suit in the court 
to modify or set aside such order. 

Subject to the residt of such suit the order of the Board shall be final 
and binding on the committee, if any, the trustee and all persons having 
interest. 

(5) Any decision of the court under this section may, at any time, for 
sufficient cause he modified or cancelled by the court in a suit instituted by 
the Board or the trustee or any person having interest but not otherwise. 


CHAPTER VIII 
Finance 

Recovery from endowment of expenses incurred by the Board or committee 
on legal proceedings. 

6S. All costs and expenses incurred in connexion with legal proceedings 
in respect of any religious endowment to which a Board or committee is a 
party shall, notwithstanding anything contained in section 74, be payable out 
of the funds of such endowment. 

Note -This section covers also amounts which the Board has to spend in 
defending legal proceedings and which it has to pay to others as costs, (v) 

Annual contribution from endowments to the Board and committee. 

69. r^-1) Every math or temple and every specific endowment attached to 
a math or temple shall pay annually for meeting the expenses of the Board 
such contribution not exceeding one and a half per centum of its income as 
the Board may determine : 

Provided that every notified temple other than an excepted temple, and 
every notified endowment other than an endowment attached to an excepted 
temple shall pay annually to the Board such contribution not exceeding three 
per centum of its income as the Board may determine.] 

(2) [Every temple other than an excepted or notified temple and every 
specific endowment attached to a temple other than excepted or noti/led tem- 
ple] shall pay annually for meeting the expenses of the committee stick con- 
tribution not exceeding one and a half per centum of its income as the com- 
mittee may with the approval of the Board determine. 

(3) Religious endowments the administration of which is governed by 
a scheme settled under section 92 of the Code of Civil Procedure, 1908, shtdl, 
notwithstanding anything to the contrary contained in such scheme, be liable 
to pay the contribution under this section. 


(o) Srt Mariamman KoU v. H. tt. K. Board, 71 M.L.J. 594=1936 M.W.N, 1186. 

84 
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Note It is only from the income of the temple property that contribu- 
tion may be levied and yeomiah allowance granted by the Government to the 
tonple cannot come within the term “income." Hence where an amount is 
paid by the Government for a .specific purpose, for instance, for meeting the 
Deeparthanai and Naivedyam expenses, the said amount cannot be utilised 
by the trustees for paying the contribution. (’») 

Assessment and recovery of costs, expenses and contributions. 

70. (1) The costs, exjienses and contributions payable under sections 66 
and 69 sliall be assessed on and notified to the trustee of [the math, temple or 
specific endowment concerned] in the prescribed manner. 

f • * *1 

[(2) (a) Such trustee shall, within one month of the date of his receipt of 
such notice or within such further time as may be granted by the Board or 
committee, pay out of the funds of the math, temple or endowment concerned, 
the amount so demanded to the President of the Board or of the committee, 
ns the case may be, or to any person authorised by him; and in default of 
such payment, the Collector of the district in which nnj; property of the math. 
temple or endowment is situated shall, on a requisition made to him in the 
prescribed form by the President of the Board or of the committee, as the ease 
m^iy he, and subject to the provisions of this section, recover such amount as 
if it ivere an arrear of land revenue and the amount so recovered shall, after 
deduction therefrom of such percentage on account of the cost of recovery as 
the [Provincial Government] may by general or special order from time to 
time determine, be paid to such president. 

(b) On receipt of a reiptisition under clause fa), the Collector shall issue 
a notice to the trustee concerned— 

(i) requiring him, within fifteen days from the service of such notice, 
either to pay the amount mentioned in the requisition and speci- 
fied in the notice or to state in writing his objections, if any, there- 
to, and 

(<i) stating that such amount or the amount found due from the trustee 
after his objections, if any, have been considered will be recovered 
as if it were an arrear of land revenue. 

(c) If, within the period of fifteen days aforesaid, no objection in writing 
is received by the Collector from the trustee, the Collector shall proceed to 
recover the amount specified in the notice os if it were an arrear of land 
revenue. 

(d) If, within the said period, an objection in writing is received by the 
Collector from the trustee with regard either to his liabilit]/ or to the amount 
specified in the notice, the Collector shall fronsmit such objection to the Presi- 
dent oj the Board, 

(e) Th" President of the Board shall consider the objection so trans- 
mitted nud communicate to the Collector his decision confirming, withdrawing 
or modifying the original demand. 

(f) The Collector .shell then proceed to recover the amount, if any, due 
from the trustee under the decision so communicated as if it were on arrear 
of land revenue. 


(w) KrithnavHtiamina v. Krishna Scs- W.N. 1062. 
trulif, 3/! L.W. S48^1M2 M 310=1932 M. 
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(3) The Collector may, on receipt of ‘a requisition under clause (a) of 
sub-section (2), withhold the amount mentioned therein out of the tasdik or 
other allowance payable by the [Provincial GovemmentJ to the Tnath or tem- 
ple concerned and pay to the President of the Board or of the committee, as 
the case may be, the said amount after tiie expiry of the period of fifteen days 
referred to in clause (b) of sub-section (2) or in case an objection is received 
under clause (d) of that sub-section the amount, if any, due under the deci- 
sion referred to in clause (e) thereof. Where the tasdik or other allowance 
is insufficient far the purpose, the Collector may withhold and pay as afore- 
said the amount available and recover the balance as if it were ou arrear of 
land revenue. 

(4J Places of worship including temples attd tanks where utsavams are 
performed, idols, vahanams and jewels and such vessels and other articles of 
a math or temple as, in accordance toith the usage of the temple or math con- 
cerned, are necessary for purposes of worship or ceremonial processions shall 
not be liable to be proceeded against in pursuance of sub-sections (2) and 
(3). 

(5) No suit, prosecution or other legal proceeding shall be entertained in 
any Court against the [Crown] or any [servant of the Crown] for anything 
in good faith done or intended to be dotie in pursuance of this section. 

Note: — Where by usage one of several trustees of an endowment acts a.i 
the managing or executive trustee, a notice served on such trustee under this 
section is a proper notice as against the institution.(a^> When an arohaka of 
a temple takes possession of the property of the temple and conducts him- 
self for all practical purposes as if he were a trustee, his position is that of 
a trustee de son tort or dc facto trustee, especially when there is no properly 
constituted or dc jure trustee, and a notice of assessment in respect of the 
temple served on such archaka is sulHcient.iv) 


CHAPTER IX 
Miscellaneous 

Power of Provincial Government to make rules. 

71. (1) The fProvhicial Government] may make rules to carry out all or 
any of the purposes of this Act not inconsistent therewith. 

(2) In particular, arid without prejudice to the generality of the foregoing 
power, they shall have power to make rules with reference to the following 
matters:— 

(a) all matters expressly required or allowed by this Act to be pre- 

scribed; 

(b) the registration of electors; 

(c) the nominations of candidates, the times of election, the mode of 

recording and counting votes and the declaration and publication 
of the results of elections; 

(d) the conduct of inquiries and the decision of disputes relating to 

elections; (*) 


(*) Lalcthmindra v. President. H. R. R. (») H. R. S. Board v. Koteeioara, 46 L. 
Board. 37 L.W. 807=56 M. 712=1883 M. W. 587= (1837) 2 1S.LJ. 413=(1837) M. 
305=1833 M.W-.N. 213=65 M.L.J. 364. W.N. 1032=1837 M. 853. 
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(e) the powers of the President and commissioners of a Hoard to hold 

inquiries, to summon and examine witnesses and to compel the 
production of documents; 

(f) the grant of leave, leave allowances and travelling allowances to the 

President and coinmissioners of a Board and generally the condi- 
ditions of service of such President and commissioners; 

(g) the budgets, reports, accounts, returns or other information to be sub- 

mitted by Boards; 

(h) the qualifications for officers and servants of a Board, the grant of 

leave, leave allowances and travelling allowances to them, the es- 
tablishment of provident funds for them and generally the condi- 
tions of their service; 

(i) the organisation of a staff of auditors, their salaries and allowances, 

the control of such staff, its relations with Boards, committees and 
trustees and generally the conditions of service of auditors; 

(j) the calculation of the cost of audit and its apportionment among 

Boards and committees; 

(k) the manner in which the accounts of Boards, coniniiltees or endow- 

ments shall be audited and published, the time and place of audit 
and the form and contents of the auditor’s report; and 
{If the method of calculating the income of a religious endowment. 

(H) The power to make rules under this section shall be subject to the 
condition of previous publication. 


Power to alter schedules. 

72. (1) The [Provincial Covemmentj may make rules altering, adding to, 
or cancelling any of the schedules to this Act. 

(2) All references made in this Act to any of the aforesaid schedules 
shall be construed as referring to such schedules as amended in exercise of the 
powers conferred by sub-section (1), 

(3) A draft of the rules proposed to made under this section shall 
be laid [before both the Chambers of the Provincial Legislature] and the rules 
shall not be made [unless both Chambers] by resolution [approve] the draft 
either without modification or addition or with modifications or additions [to 
which both the Chambers agree]; but upon sveh approval being given, the 
rules may be made in the form in which they have bern approved, and such 
rules on being so made shall be notified and shall thereafter be of full force 
and effect. 

Suits. 

73. (J) The Board [•♦*•] or ony person having interest and having 
obtained the consent of the Board may institute a suit in the Court to obtain a 
decree — 

(a) appointing or removing the trustee of a math or excepted temple 

[or of a specific endowment attached to a math or excepted 
temple], 

(b) vesting any property in a trustee, 

(c) declaring what proportion of the endowed property or of the interest 

therein shall be allocated to any particular object of the endow- 
ment [* * •], 

[(d) directing accounts and inquiries, or], 

[(e)] grouting such further or other relief as the nature of the ease map- 
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Note : — S. 73 is confined to cases in which the main relief falls under any 
of the clauses (a) to (d) and Cl. (c) covers reliefs only incidental to or ejusdem 
generis with the main reliefs, hi other words, beyond the reliefs expressly 
mentioned in (a) to (d) of S. 73 and any relief incidenlal to tht lu, no furthc:' 
relief can be prayed for in a suit under S. 73. Prior to the introduction of the 
present cl. (d) to the section, it was held that it was nut mtended by the Ejegis- 
lature to permit a .suit to recover properties and recover money as the result 
of taking accounts of gross mismanagement or as d.imagcs for some act or 
default on the part of the trustees. ("I 

A suit for recovery of possession by a trustee against n dc facto 
trustee who ceased to be that by date of suit does not require the Board' Con- 
sent. Such a suit cannot be regarded as one for vesting nropert; in a trustee. 
Nor can the relief of recovery of pos-scssion be treated as one under Cl. (e).(o> 
i(2) The provisions of sub-section (1) shall apply as well to suits and 
appeals pending in civil courts on the date if the commencement of the 
Madras Hindu Religious Endowments (Amendment) Act, 1935, os to suits and 
appeals instituted after the commencement of that Act.] 

Note: — ^Where a person sues to establish his personal right as ihc here- 
ditary trustee of a temple, the suit does not fall under this sub-section. t**' 
The words “or of a specific endowment attached to a math or excepted temple" 
were added in S. 73 (1) (a) to obviate the effect of the decision that the section 
does not apply to a suit for removal of a trustee of a Kattalai.(c) 

[(3^ Sections 92 and 93 and rule 8 of Order I of the first schedule of the 
Code of Civil Procedure, 1908, shall have no application to any suit claiming 
any relief in reflect of the administration or management of a religious endow- 
ment and no suit in respect of such administration or management shall he 
instituted except as provided by this Act.] 

S. 73 docs not apply to a suit by the trustee for recovery of property from 
strangers to whom they have been alienated through the maladministration of 
previous trustees. <d) A suit by some of the worshippers of an excepted temple 
for a declaration that a certain article in the temple is a sacred article the sale 
of which would be a breach of trust and for an injunction restraining such sale 
is not prohibited by S. 73, since such a suit is not one in respect of the 
administration or management of the trust within the meaning of that 
section, (e) So also a suit by some worshippers for a declaration that certain 
strangers to the trust are not entitled to certain allowances in the temple, does 
not relate to the administration or management of the temple and hence not 
barred by the section, (f) 

Cost of suits etc. 

74. The costs, charges and expenses of and incidental to any suit or appli- 
cation under this Act or to any appeal from a decree or order passed in such 
suit or on such application shall be in the discretion of the court, which may 

(z) Votudevan v. Bhawadoaan. 38 L~ 156^55 M. 549=1932 M. 234=1932 M.W. 
W. 902=1933 M.W.N. 1433=97 Mad. 315 N. 9=62 M.L.J. 180. 

-1934 M. 115. (c) CurusattMyva v. H. A. S. Board, 

(a) 39 L.W. Short Notes p. 8. 43 L.W. 424=1930 M.W.N. 204=70 M.L. 

(b) Vythninpa v. Subramma. 34 L.W. J. 315=1936 M. 352. 

254=54 M. 1011=61 M.L.J. 815=1931 M. (f) Singam Aiyangar v. Kasturt Bangs, 
801. 47 L.W. 94= (1937) 2 M.L.J. 931=1938 

(c) Vytkainga v. Kanganatha, 39 L.W. M.W.N. 58. See also Ramanatha v. Aruna- 
s iOf—m M.L.J. 99—1933 M.W.N. 1235= chalam, 48 L.W. 419= (1938) 2 M.L.J. 516. 
57 M. 362=1934 M. IM. 

(d) Razarimiin v. Vedochala, 35 L.W. 
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subject to the provisions of section 6S direct the whole or any part of such 
costs, charges and expenses to he met from the property^or income of the 
endowment concerned or to be borne and paid in such manner ond by such 
persons as it thinks fit. 

Cost of proceedings, etc. 

i74-A. The costs of and incidental to all proceedings before the Board shall 
be in the discretion of the Board, which shall have fidl power to determine 
by whom or out of what funds and to what extent such costs are to be paid; 
and the order passed iti this regard may be transferred for execution to the 
court and shall he executed by the cmirt as if the order had been passed by 
itself.} 

Schemes settled under section 92 of the Civil Procedure Code. 

75. Where the administration of a religious endowment is governed by any 
scheme settled under section 92 of the Code of Civil Procedure, 1908, such 
scheme shall, notwithstanding any provisions of this Act which may be incon- 
sistent with the provisions of such scheme, be deemed to he a scheme settled 
under this Act; and such scheme may be modified or cancelled in the manner 
provided by this Act. 

Note The section does no<. retrospectively affect any scheme settled 
before this Act nnder S. 92. C.P.C.<ff) 

Alienation of immovable trust property. 

76. (1) No exchange, sale or mortgage and no lease for a term exceeding 
five years of any immoveable property belonging to any math or temple shall 
be valid or operative unless it is necessary or beneficial to the math or temple 
and is sanctioned by the Board in the case of maths and excepted temples and 
by the committee in the case of other temples. 

(2) The trustee of the math or temple or any person having interest mag, 
within one year of the date of the order of the Board or committee under sub- 
section (1), apply to the court for modifying or cancelling such order. 

(3) The order of the Board or committee under sub-section (1) when no 
application is made under sub-sectiem (2) and the order of the court when 
such application is made shall be final. 

Note : — An alienation by one of the trustees of the temple without the 
consent of the others is invalid and caimot be validated by the authorisation 
of the Board, (h) 

Application of the Act to endowments partly religious and partly secular. 

77. (1) Where an endowment has been made or property given for the sup- 
port of an institution which is partly of a religious and partly of a secular 
character or for the performance of any service or charity connected therewith, 
or 

where an endowment made or property given is appropriated partly to 
religious and partly to secular uses, the Board may notwithstanding anything 
contained in the Madras Endowments and Escheats Regulation, 1817, determine 


(0) Chinnan Cheitiar v. Sundaresa Iyer, 326=(1937 ) 2 M.L.J. 358=1937 M.W.N. 

1929 M 322. 692. 

\h) Unnilcanna v. Kesavan, 46 L.W. 
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whot portion of nicfv endoioment or property or of the tncoine therefrom 
shall be allocated to religions uses. Such portion shall thereafter be deemed 
to be a religious endowment and its administration shall be governed by the 
provisions of this Act. 

(2) Any party affected by an order under sub-section (1) may within 
such time as may be prescribed apply to the court to modify or set aside such 
order but, subject to the result of such application, the order of the Board 
shall be final. 

Note An endowment partly religions and partly secular in respect of 
which the Board has not made any allocation in respect of religious uses is 
outside the operation of this Act.(>) 

Putting trustee in possession. 

f78. Where a person has been appointed as trustee of a math or temple or 
a religious endowment connected therewith or has been appointed to discharge 
the functions of a trustee by the committee or the Board, in accordance with 
the provisions of this Act and such person is resisted in, or prevented from 
obtaining possession of the math, temple or religious endowment concerned 
and the records, accounts and properties thereof, the court may on applica- 
tion by the person so appointed and on production of the order of appoint- 
ment, direct the delivery to such person of the possession of the math, temple 
or religious endowment and of the records, accounts and properties thereof.] 

Note:— An order passed without notice directing one of the trustees to 
hand over charge of the trust properties is illegal.^) On an objection by a 
person prejudicially affected by an ex parte order directing delivery of cer- 
tain alleged trust property, it is epen to the court to reconsider its ex parte 
order since it carries with it an implication that it will be subject to any 
objections to which the act of dolivci^ may give rise.t*f> The Legislature in 
giving the court jurisdiction under S. 78 to make orders for delivery of pos- 
session has impliedly granted it the power of doing all acts necessary to the 
execution of its order. Court can enquire into claims against strangers. 
But interference is however discretionary and in ca.ses where difficult ques- 
tions of title requiring elaborate investigation arise the court may order 
the institution of a separate suit.t"*> 

Saving of established customs and usages. 

79. Save as otherwise expressly provided in or under this Act nothing 
herein contained shall affect any established usage of a math or temple or 
the rights, honours, emoluments and perquisites to which any person may by 
custom or otherwise be entitled in such math or temple 

Note;— This section is merely a saving clause which does not add to or 
take away existing rights or remedies and the mere fact that the Board 
observed some judicial forms in determining rival claims to mere honors and 
precedence in the temple would not convert those claims into legal rights; 
such determination is in essence only of an administrative nature. 

(i) RanganayaM v. SMvarama, 58 M. rtar, 38 L.W. 399 -65 M.L.J. 315-:1633 
L.J. 104-1930 M. 216-31 L.W. 849. M. 689-1933 M.W.N. 363. 

(J) Kottaionatha Ayyar v. Nallasivam (m) Ramfrcdrtt v. Sreemmiitu, 1933 M. 
PUlat, 1928 M. 361. 12(hil40 I.C. 826. 

(fe) Guruvammal v. Arumuga, 34 L.W. (m) Sri gmberumanar v. H. R. g. 
989=1932 M. 164=61 M.L.J. 894=1931 M. Board, 44 L.W. 539=71 M.L.J. 588=1936 
W.N. 1204. M.W.N. 954=1936 M. 973. 

(1) Narayana Ayyangar v. Deilfcacha- 
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Government not to interfere with religious endowments except as provided 
by this Act. 

80. Save as provided in this or any other Act, it shall not he lawful for 
the [Provincial Government] or jor any executive officer of the [Provincial 
Government] in his official capacity to undertake or assume the superintend- 
ence of any land or other property granted for the support of, or otherwise 
belonging to, any math or temple, to take any part in the management or 
appropriation of any endowment made for its maintenance, or to nominate or 
appoint the trustee of any religious endowment or to be concerned in ony 
way until any religious endowment. 

Couit-fMs leviable on documents under this Act. 

81. (1) Notwithstanding anything contained in the first or second schedule 
to the Madras Court Fees Amendment Act, 1922, the proper fees for the docu- 
ment described in columns (1) and (2) of Schedule II shall be the fees indi- 
cated in column (3) thereof. 

(2) The provisions of the Madras Court Fees Amendment Act, 1922, 
shall otherwise, so far as may be, apply to the documents mentioned in 
Schedule II. 

Urant of copies of proceedings, etc. 

[82. The President of a Board or committee may grant copies of proceed- 
ings or other records of his office on payment of such fees and subject to such 
conditions as may be determined by the Board. Copies shall be certified by the 
President of the Board or committee or by such officer a.i may be authorised 
in this behalf by the President of such Board or committee, in the manner 
provided in section 76 of the Indian Evidence Act, 1872.] 

Transitory provisions to govern existing committees. 

83. (1) Every committee established under the Religious Endowments 
Act, 1863, which is in existence at the commencement of this Act shall be 
deemed to have been duly constituted under the provisions of this Act. 

(2) In their application to the members and presidents of committee 
in office at the commencement of this Art and the first reconstitution of such 
committee in accordance with this Act, the provisions of this Act shall be read 
subject to the rules contained in Schedule III. 

Settlement of dispute as to whether an institution is a math or temple as 
defined in this Act. 

[84. (1) If any dispute arises as to whether an institution is a math or 
temple as defined in this Act or whether a temple is an excepted temple, 
such dispute shall be decided by the Board. 

Note ; ~S. 84 says that tha question as to the public or private nature of 
a temple shall be decided by the Board and the party affected by the deci- 
sion can apply to a Civil Court to get the order of the Board set aside. Even 
if the Board had. before any suit was filed against it, said that in its opinion 
the plaint temple was a public temple and called on the plaintiff to contri- 
bute and the plaintiff denied it, it is the Board that would be the tribunal to 
decide the question. Its power to decide the question is not taken away if 
that statement is made by it in its written statement, in a suit filed against 
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it questioning its jurisdiction, (o) The proper remedy against an adverse deci- 
don of the Board being an application to the District Judge, the original side 
of the High Court cannot by injunction restrain the Board from giving such 
decision (Ibid.). The mode of redress open to a person in respect of inter- 
ference with his rights by the Board’s order under S. 84 (1) is definitely pro- 
vided by S. 84 (2) viz., an application to the District Court and hence it is not 
open to him to .seek redress by means of a suit.'P) An application 
under section 84 (2) cannot be regarded as in the nature of an appeal or revision 
petition which must be di.sposed of on the evidence taken by the Board, but 
is really, .so far n.s the court is concerned, an original proceeding or applica- 
tion to which the ordinary procedure of the Court will apply and on which 
the parties have the right to produce such evidence as the> wish.ffl) The 
proper court fee payable in respect of an application under S. 84 (2) is the 
court-fee leviable under Ai-t. 17 fl) of Sch. II of Madras Court-fees Amend- 
ment Act of 1922, that is Rs. 15 .fr) An order passed by the District Judge 
under S. 84 (2) on an application against the decision of the Board under 
S. 84 (1) is not appealable to the High Court. Nor do<>.<! an appeal lie against 
an order refusing to sol a.side a dismissal tor default of an application undei* 
S. 84 (2). ft) A District Couit has no .-luthorily under S. 84 (2) to direct a 
remand and rehearing ot the case The p<iwers conferred on the court by 
that section are only to modify or set aside the decision of the Board or to 
dismiss the ar plication and not all the normal powers of an Appellate 
Court. («) 

(2) Any person affected by n decision under sub-section (1) may, 
within one year, apply to the court to modify or set aside such decision ; but, 
subject to the result of such application, the order of the Board shall be /inal.] 

Note : — O. 9 of the Civil Procedure Code applies to an application 
made to the District Court, so that on such an application being dis- 
missed for default the applicant can apply for setting aside the dismissal and 
restoration of the dismissed application, f*’! Persons who opposed the 
trustee’s application before the Board under S. 84 (1) are proper parties to 
bis application under S. 84 ( 2 ).f»<’» in the ca.»c of a communal temple under 
the management of a villag'' community, any member of that community can 
maintain an application for setting aside the Board’s order that the temple is 
an excepted one.f-*'! In proceedings before the Court, the materials such as 
affidavits which were placed before the Board, should be treated as part of 
the enquiry.fl/) 


(o) Vnnikanta v. Board of Commis- 
sioners. 28 L. W. 964tt1929 M. 85-!55 M. 

L. J. 679. 

(p) Isioaranondn v. H. R. E. Board. 
34 L.W. 209-54 M. 928 61 M.L.J. 117 
1931 M. 574. 

(g) Iswarananda v. Board of Commis- 
sioners. 36 L.W. 673-56 M. 40-63 M.L. 
J. 254-1932 M. 593=1932 M.W.N. 729. 

(r) Damodaran v. Board of Com- 
missioners. 31 L.W. 428-53 M. 266=58 

M. L.J. 494=1930 M. 392=1930 M.W.N. 
404. 

(s) Rajagopalan v. H. R. E. Board, 39 
L.W. 4=66 M.L.J. 43=1933 M.W.N. 1385 
=57 M. 271=i934 M. 103 (2) (F.B.). 

85 


(t) Srinivasa v. H. R. E. Board, 39 L. 
W. 197=68 M.L.J. 247=57 M. 297- 1934 
M.W.N. 671=1934 M. 258 (1). 

(u) Clienpazhisscri v. Board of Com- 
missioner. 34 L.W. 848=55 M. 201=61 M. 
I,.J. 862=1932 M. 108=1931 M.W.N. 764. 

(v) Manidamvthu v. H. R. E. Board, 
(1937) 2 M.L.J. 175=45 L.W. 695=1937 
M.W.N. 604=(1937) M. 653. 

(v>) Sangayya v. Narayana. 47 L.W. 739 
= (1938) 1 M.L.J. 685. 

(*) Kuriarasami v. H. R. E. Board, 
46 L.W. 528=1937 M.W.N. 1117=1937 M. 
940. 

(y) Nagireddl v. H. R. E. Board, 46 
L.W. 388=1937 M. 973. 
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Removal of difficulties in working Act. 

65. If any difficulty arisea aa to firat constitution or re-constitution of any 
committee after the commencement of this Act, or otherwiae in first giving 
effect to the provisions of this Act, the [Provincial Government], as occasion 
may require, may by order da anything which appears to them necessary for 
the purpose of removing the difficulty. 


SCHEDULE I. 

[See section 25.] 

Part I — QvxdificatUma of electors. 

A peraou shall be qualified as an elector for an electoral area who has 
resided in such area for not less than 120 days in the previous year and who — 

(a) was in the previous year assessed by a municipal council or local 
board to an aggregate anumnt of not leas than twenty rupees in 
respect of one or more of the following taxes, viz . — 

property tax 

tax on companies, or 

profession tax, or 

(b) was in the previous year assessed to income-tax, or 

(c) is registered aa a ryotwari pattadar or as an inamdar of land of 
which the annual rent value is not less than fifty rupees, or 

(d) holds on a registered lease under a ryotwari pattadar or inamdar 
land the annual rent value of which is not less than fifty rupees, or 

(e) is registered jointly with the proprietor under section 14 of the 
Malabar Land Registration Art, 1895, aa the occupant of land, the 
annual rent value of which is not less than fifty rupees, or 

(f) is a landholder holding an estate of which the annual rent value 
is not less than fifty rupees, or 

(g) holds, as a ryot or tenant under a landholder, land the annual rent 
value of which is not less than fifty rupees. 

Part U — Disquelificationa of electors. 

No person shall be entitled to have his name registered on the electoral 
roll of an electoral area who is subject to any of the following disqualifications : 

(a) is not a British subject; 

(b) has beefi adjudged to be of unsound mind by a competent court ; 
or 

[cj is umler twenty-one years of age. 
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Section. 

( 1 ) 

43 (2) 

43 (3) 

43 ^4) 

44 


53 (3) 


55 (4) 


(4) 

(3) 

(4) 


(4) 

(4) 

(5) 

[ 

72 


[See section 61.] 


Description oj the document. 
(3) 

Appeal to the committee hy any 
office-holder or servant agairet 
an order of punishment by a 
trustee under sub-section (1). 

Further appeal to the Board by 
a hereditary office-holder or 
servant against an order of the 
committee on appeal uttder sub- 
section (2) 

Appeal to the Board by an office- 
holder or servant of an except- 
ed temple 

Application to court bp the 
trustee to recover the amount 
from the person in possession 
or bp the person in possession 
from the person responsible in 
law 


Appeal to the Board or applica- 
tion to court against an order 
of suspension, dismissal or 
removal by the committee of a 
trustee 

Appeal to the Board by a trustee 
or person having interest 
against the order of a commit- 
tee under sub-section (3) fixing 
standard scales of expenditure. 
Suit under the sub-section 
Suit under the sub-section 
Suit under the sub-section 
Application to the Board by not 
less than 20 persons having 
interest for framing a scheme 
of administration for a math or 
excepted temple 
Suit under the sub-section 
Suit uTider the section 
Suit under the subsection 
Suit under the sub-section 
• • • ] 

Suits under the section 


Proper fee. 

(3) 

Rs. 


2 


2 


2 


The fee leviable on a plaint 
for the amount claimed 
under the Madras Court 
Fees Amendment Act, 1922. 


25 


20 

SO 

50 

SO 


50 

50 

SO 

50 

50 

50 
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Section. 

(J) 

76 (2) 


77 (2) 


78 


84 (2) 


Description of the document. 

( 2 ) 

Application to the court by the 
trustee of a math or temple or 
any person having interest for 
modifying or cancelling any 
order of the Board sanctioning 
alienation of immovable pro- 
perty under sub-section (1). 


Application to a court to modify 
or set aside an order of the 
Board under sub-eection (1) 
allocating any endowment, pro- 
perty or the income therefrom 
to religiotw and secular pur- 
poses 

Application to the court for deli- 
very of possession of endow- 
ments to a trustee appointed 
by the committee 
Application to modify or set ostile 
the decision of the Board under 
subsection (1) 


Proper fee. 

( 3 ) 


The fee leviable on a plaint 
under article 17, Schedule 
II, of the Madras Court Fees 
Amendment Act, 1922. 


20 


2 


The fee leviable on a plaint 
under article 17, Schedule 
II, of the Madras Court Fees 
Amendment Act, 1922. 


SCHEDULE III. 

[See section 83-1 
Traneitory Provisions. 

1. The [Provincial Government] shall fix a date, not being later than one 
year from the commencement of this Act on which the term of office of mem- 
bers of committees holding office at the commencement of this Act shall 
expire . 

Provided that a member who is also the president of a committee shall 
continue to exercise the functions of a president until n new president is 
elected under rule 4. 

2. Any vacancy in the office of president of a committee which is in exist- 
ence at the commencement of this Act or which occurs before the date on 
which a new president is elected under rule 4 shall be filled up under the 
provisions of this Act ; ond any vacancy in the office of member of a committee 
which is in existence at the commencement of this Act or which occurs be/ore 
the date fixed under rule 1 shall be filled up by appointment by the [Provin- 
cial GoverTiment] ; 

Provided that any person elected or appointed as president or member 
under this rule shaU hold office only up to the date referred to in rule 1. 
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3. The president of the committee shall cause arrangements to be made 
for election of members, so that the newly-elected members may come into 
office on the date fixed under rule 1 for the expiry of the terms of office of 
members holding office at the commencement of this Act. 

4. On or as soon as may be after such date, a meeting shall be held on 
a day and at a time fixed by the president for the election of a new president. 

Nonstatutory remedies. In cases not covered by the above 
statutory provisions prescribing the respoctiv<-> remedies open to 
the persons interested in the proper maintenance and control of a 
public charitable or religious endowment, the common law remedy 
by suit is always available to an interested or aggrieved party and 
is not and cannot be taken away except by an express statutory 
enactment to that effect. 

626. Suits and Limitation. — ^Before the Indian Limitation Act 
of 1908 was amended by Act I of 1928 which came into force on 
the 1st January, 1929, the law relating to limitation of actions in 
respect of religious endowments stood like this : 

(1) An invalid sale by a hereditary trustee of his heredi- 
tary right to manage the religious endowment is void and gives no 
title to the purchaser and the possession which is taken by the 
purchaser is adverse to the vendor in whom the title remains from 
the date of sale and a suit to recover possession of the office thus 
alienated must be brought within 12 years from the date when 
the purchaser took possession. 

(2) In the case of a Mahant’s alienation of the property 
appertaining to the Math without legal necessity, the alienee's 
adverse possession of the property commences when the alienat- 
ing Mahant ceases to be Mahant by death or otherwise since the 
alienation is not void but is good for the lifetime of the grantor. 
In this respect there is no distinction in principle between a disposi- 
tion by way of a permanent lease and a grant by way of absolute 
sale. Hence a suit to recover possession must be brought within 
12 years from the date when the alienating Mahant ceased to be 
the Mahant by death or otherwise except that in the case of a 
permanent lease, the adverse possession of the lessee commences 
only from the date of death of the alienating Mahant’s successor if 
he (the successor) has consented to the possession of the lessee. 

(a) GnaJiatambanda v. Velu Pandaram, W. 512 -64 M.L.J. 505=37 C.W.N. 541= 
23 M. 27r=4 C.W.N. 329=10 M.L.J. 29 35 Bom. L.R. 530=1933 P.C. 75 : Siva- 
-2 Bom. L.R. 597-=27 I. A. 69 ; Ram prakasa v. Mantekam Pittai. 146 I.C. 52= 

Charon Das v. Natironpi Lai. 12 P. 251= 37 L.W. 628- 1933 M.W.N. 344 =64 M.L. 

60 I.A. 124=1933 M.W.N. 272=14 P.L. J 577=1933 M. 481. 

T. 185=1933 A.L.J. 327=37 L.W. 512- (b) Vidya Varuthi v. Baluaami 44 M. 

64 M.L.J. 505= 37 C.W.N. 541=35 Boni. 831 48 I. A. 302 ^1922 P.C. 123-=15 L.W. 
L.R. 530=1933 P.C. 76 ; 78-26 C W.N. 537=24 Bom. L.R. 629=41 

(a) Ram Charon Do* v. Wonronpl Lol, M.L.J. 346-1921 M.W.N. 449 =20 A.L. 

12 P. 251=60 I.A. 124=1933 M.W.N. 272 J. 497. See also the case In foot-note (e) 

=14 P.L.T. 185=1933 A.L.J. 327=37 L. on page 678. 
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(3) In the case of a Court sale of the debutter property in 
execution of a decree against the itianager of a religious institution 
for a debt not binding on the institution, adverse possession of the 
purchaser commences on the date of such Court sale and a suit for 
recovery of possession must be brought within 12 years from that 
dale.<'> 

(4) In the case of a sale or permanent lease of the debutter 
property by a Dharmakarta of a temple for a purpose not binding 
on the Devasthanam the adverse possession runs from the date of 
the alienor ceasing to be in office and the rule in Vidjja Vartithi’s 
case(^^ as to the commencement of adverse possession of the alienee 
must not be conhned to the case of a mutt property alienated 
by a Mahant.<*) 

(5) Since an idol acts through its shebait, an exclusion of 
the shebait from worship and from the endowed properties for a 
period of 12 ycar.s may have the effect of extinguishing only the 
shebait’s right to the office or it may have even the effect of extin- 
guishing the idol’s right to the properties. The answer would de- 
pend upon the intention with which the acts of dispossession are 
done. In all cases of adverse possession, the extent of the interest 
acquired by the adverse po.sses.sion depends upon the assertion of 
intention, expressed or necessarily implied, of the wrongdoer when 
disposse.ssing and keeping out of possession the real owner. When, 
for example, the .shebait is turned out and kept out of the endowed 
properties by a person who has no title on the assertion that the 
properties are his and not the idol’s, the adverse posses.sion is 
against the idol also, and if its dm*atioh is sufficiently long, the idol 
will lose its right to the properties themselves, and neither the 
physical presence of the idol on the property nor the fact that the 
pujas are performed by the wrongdoer would be material. But 
where the exclusion of the shebait is made under an assertion of 
title to the office in the excluder, then the exclusion for the requisite 
period operates only as an extinction of the lawful shebait’s right 
to the office. U) 

(6) Where the shebait or the trustee alienates the trust 
property, not in his capacity as shebait or trustee, but in his own 


(c) Subbait/a v. Maracayar, 46 M. 751= 
.W I.A. 295=21 A.L.J. 730=25 Bom. L.B. 
1275 28 C.W.N. 493=45 M.L.J. 588=1924 
M W.N. 26=18 L.W. 903=1923 P.C. 175. 

(d) Vidya Varuthi v. Balutwaml 44 M. 
831=48 I.A. 302-15 L.W. 78=26 C.W.N. 
537 .24 Bom. L.H. 629=41 M.L.J. 346= 
1921 M.W.N. 449=20 A.L.J. 497=1922 P. 
C. 123. 

(«) Ponnambalo v. Pertenon. 69 M. 809 


=83 lA. 281=38 Bom. L.R. 702=40 C.W.N. 
901=71 M.L.J. 105=44 L.W. 1=1936 P.C. 
183; JIama Reddy v. Rangadasan, 49 M. 
543=23 L.W. 657=50 M.L.J. 589=1928 M. 
769; Govlnda Rao v. Chlnnathurai. 24 
L.W. 329=1926 M. 193=49 M.L.J. 640- 
1925 M.W.N. 871. 

(/) Panna Snndari v. Benares Bank, 
1938 C. 81. 
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personal capacity on the ground that the property is his own 
absolute property, then the adverse possession of the alienee 
commences from the date of the alienation. 

Under the Limitation Act of 1908 as amended by Act I of 1928, 
S. 10 of the Limitation Act was amended and five new articles 
were introduced into the First Schedule. The amendment of S. 10 
consists in the insertion of the following paragraph : 

‘ For the purposo.s of this section, any property comprised in 
a Hindu, Muhammadan or Buddliist religious or charitable endow- 
ment shall bo deemed to be property vested in trust fer a specific 
purpose, and the manager of any such property shall be deemed 
to be the trustee thereof.” 

The following are the new Articles inserted in the First 
Schedule of the Limitation Act of 1908 : 


Description of Suit. 

Period of 
limitation. 

Time from 
which period 
runs 

48-A, To recover movable property 
conveyed or bcqueallied in trust, deposited 
or pawned, and afterwards bought from 
the trustee, depository or pawnee for a 
valuable consideration. 

Three years 

When the sale be- 
comes known to the 
plaintiff. 

48-B. To set aside a sale of movable 
property comprised in a Hindu, Muham- 
madan or Buddhist religious or charit.n- 
ble endowment made by a manager there- 
of for a valuable consideration. 

Three years 

Do. 

134-A. To set aside a transfer of 
immovable property comprised in a 
Hindu, Muhammadan or Buddhist reli- 
gious or charitable endowment made by 
a manager thereof for valuable con^dera- 
tion. 

Twelve years 

When the transfer 
becomes known to 
the plaintiff. 

134-B. By the manager of a Hindu, 
Muhammadan or Buddhist religious or 
charitable endowment to recover jx>sses- 
sion of immovable property comprised in 
the endowment which has been transfer- 
red by a previous manager for a valuable 
consideration. 

Do. 

The death, resigna- 
tion or removal of 
the transferor. 

134-C. Similar suit to recover posses- 
sion of movable property. 

Do. 

Do. 


(g) Atom Khan v. Karuivannasuamt, 47 L.W. 165 ; Oebendra v. Ifahar, 1930 C. 
(193S) 1 M.L.J. 113=1038 M.W.N. 105= 673=34 C.W.N. 498. 





CHAPTER XVI 


LAW OF IMPARTIBLE ESTATES 


627. Creation of Impartible estates. — ^An impartible estate 
might have been created by grant, by custom or by family arrange- 
ment. The power to create an impartible estate by a grant is the 
prerogative of the Sovereign and a subject has no such power. As 
regards custom creating impartibility, it must be ancient and in- 
variable and must be established to be so by clear and unambigu- 
ous evidence. An impartible estate might also have had its 
origin in a family arrangement followed up in practice for many 
generations, whereby it was agreed that the family property should 
bo held by a single person at a time in a certain order of succession, 
the other members being entitled only to maintenance, The 
onus of proving that an estate is Impartible is upon the person 
pleading it.<‘*> 


628. Impartible estate whether can be joint family property. — 

The mere fact that a raj is impartible does not make it the .sepa- 
rate or the self-acquired property of the holder. It may be his 
separate property*'’ or it may be the property of a joint undivided 
family of which he is a member.*/* If it is the latter, succession 
to it will be regulated according to the rule of survivorship, 
although, according to the custom of impartibility, the person 
designated will hold the raj without the others sharing it.*®’ 
“ Impartibility is essentially a creature of custom. In the case of 
ordinary joint family property, the members of the family have (1) 
the right of partition, (2) the right to restrain alienations by the 
head of the family except for necessity, (3) the right of mainte- 
nance and (4) the right of survivorship. The first of these rights 
cannot exist in the case of an impartible estate, though ancestral, 
from the very nature of the astate. The second is incompatible 


(a) Rajendrn v. Raghvhan», 40 A. 170 
-45 I.A. 134=20 Bom. L.R. 1075-23 C.W.N. 
101-9 L.W. 570-1918 M.W.N. 831-1918 
P.C 25 , An estate can also be made im- 
partible by sbitute as lias been done in 
Madras ; See Madras Impartible Estates 
Act of 1904. 

(b) Marfand Rao v. Malhar Rao, 55 C 
403.-55 I.A. 45 -30 Bom. L.R. 251:=S4 
ML.J. 397-27 L.W. 350=32 C.W.N. 621 = 
1928 M.WN. 942-.- 1928 P.C. 10. 

(c) Rao Kishore v. Mt. Oahenabai, 53 
I.C. 630=12 I,.W. 730=17 A.LJ. 1077=22 
Bom. LR. 507 = 24 C.W.N. 601=37 MX.J. 
562=1920 M.W.N. 82=1919 P.C. 100. 

(d) Merangi Zemindar v. Satrueharla 


Ramabhadra Rozu, 14 M. 237=18 I.A. 45 ; 
Bapurao v. Krishtappa, 37 Bom. L.R. 599 
-1935 B. .380 : Mangal Singh v. Mt. Sldhan, 
68 M L.J. 448 P.C. : Martand Rao v. 
Malhar Rao. 55 C. 403=55 I.A. 45=30 Bom. 
L.R. 251=54 M.L.J. 397=27 L.W. 350=32 
C.W.N. 621. 

(e) PerUuami v. Periasomi, 1 M. 312= 
6 I.A. 61. 

(/) Doorga Penad v. Doorga Konvarl, 
4 C. 190=5 I.A. 149. 

( 0 ) Bnijnatb Prashad v. TeJ Bali. 43 A. 
228=48 I.A. 195=19 A.L.J. 317=23 Bom. 
L.R. 654=25 C.W.N. 564=40 M.L.J. 387= 
1921 M.W.N. 300=2 P.L.T. 257=1921 P.C. 
62, 
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with the custom of impartibility as laid down in Sartaj Kuari v. 
Deoraj Kuari^^^ and in Venkata Surya v. Court of Wards<*-; and so 
also the third as held in Raja of Pittapur v. Rama To this 

extent the general law of the Mitakshara has been superseded by 
custom, and the impartible estate, though ancestral, is clothed with 
the incidents of self-acquired and separate property. But the right 
of survivorship is not inconsistent with the custom of impartibility. 
This right, therefore, still remains, and this i.- what was held in 
Baijnath Prashad v. Tej Bali.^^' To this extent the estate still 
retains its character of joint family property, and its devolution is 
governed by the general Mitakshara Law us applicable to such pro- 
perty. Though the other ri«'hts which a coparcener acquires by 
birth in joint family property no lont;er exist, the birth-right of 
the senior member to t-ake by survivoi-ship still remains. Nor is 
this right, a mere spes snccessionis similar to that of a ’'eversioner 
succeeding on the death of a Hindu widow to her husband’s estate. 
It is a right which is capable of being renounced and 
surrendered.” 

629. Burden of proof of impartibility. — The following proposi- 
tions of law wore laid down by the Privy Council as well settled in 
Martand Rao v. Malhar regarding proof of impartibility. 

“(a) When there is a dispute with respect to an estate being 
impartible or otherwise, the onus lies on the party who alleges the 
existence of a custom different from the ordinary law of inherit- 
ance, according to which custom the estate is to be held by a single 
member, and as such not liable to partition. In order to establish 
that any estate is impartible, it must be proved that it is from its 
nature impartible and descendible to a single person, or that it is 
impartible and descendible by virtue of a special custom. 

(b) Any such special custom modifying the ordinary law of 
succession must be ancient and invariable and must be established 
to be so by clear and unambiguous evidence. To use the words of 

(hTliFlX’snio'X'lTs! =41921 P.C. 62 ; See also KrUhnayya Roo 

(i) 26 I.A. 83-22 M. 383=3 C.W.N. 415 v. Rajah of Pittapur. 57 M. 1=60 I.A. 336 

=9 M.L.J. Sup. 1-=1 Bom. L-R. 277. .=65 M.L.J. 479=1933 P.C. 202=--1933 A.L.J. 

(j) 45 I.A. 148-41 M. 778=16 A.L.J. 833 1039=1933 M.W.N. 1191:. -38 L.W. 409= 38 

=20 Bom. L.R. 1056=23 C.W.N. 173=35 C.WN. 1=.75 Bom. L.R. 1076=15 P.L.T. 1. 
M.L.J. 392=1918 M.W.N. 922=1918 P.C. (M Shib Prasad Singh v. Rani Prayag 
81 ; That the right to maintenance Is, Knmari Debt, 36 L.W. 266=59 C. 1309=59 

however, not Inconsistent with the incl- I A. 331—1932 P.C. 216=34 Bom. L.R. 1567 

dent of impartibility has been observed In =36 C.W.N. 1046=1932 M.W.N. 923=63 

the later case of Collector of Gorakjmr v. ML.J. 196-1932 A.L.J. 919 ; Chuni Lol v. 

Ram Sundar. 56 A. 488=61 I.A. 286 and Jai Copal, 17 Lah. 378=1936 L. 55 ; 

Has been expressly decided by the Madras Sellappa v. Suppan, I.L.R. 1937 M. 906= 

High Court in Maliaraioh of Venkaiagin 1937 M. 496=45 L.W. 340= (1937) 1 M.L.J. 

V. Rajeawara, 49 L.W. 717. 422-1937 M.WN 125. 

(fc) 48 I.A. 195=43 A. 228=19 A.L.J. 317 (m) 55 C. 403=55 I.A. 45=30 Bom. L.R. 

=23 Bom. L.R. 654=25 C.W.N, 564 =40 251=54 M.L.J. 397=27 L.W. 350=32 C.W.N. 

M.L.J. 387=1921 M.W.N. 300=2 P.L.T. 257 621=1928 M.W.N. 942=1928 P.C. 10. 

86 
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Lord Justice James in the case of Umrithnath Chowdhry v. 
Gotoreenath Chowdhry uo ‘ the custom must be proved by some- 
thing like what we should call in this country immemorial usage. 
It is a thing which cannot be predicated of a simple and single 
estate, the title to which dates from comparatively a short period of 
time back ’. 

(c) That if an impartible estate existed as such from before 
the advent of the British Rule, any settlement or regrant thereof by 
the British Government must, in the absence of evidence to the 
contrary, and unless inconsistent with the express terms of the new 
settlement, be presumed to continue the estate with its previous 
incidents of impartibility and succession by special custom.” 

Though it is possible that a divisible estate may remain 
undivided for a long time^P* the circumstance that a zamindari had 
been held entire for a very long period would seem to indicate that 
the ordinary rules of succession had not been applied to it and gives 
great countenance to the supposition that a custom of indivisibility 
existed in respect of the estate. <'<• Impartibility being essentially 
a creature of custom, in modern times it is not open to the members 
of an ordinary Hindu joint family to establish themselves as a joint 
family with an impartible estate descoiding according to the rule 
of primogeniture, with rights of maintenance .nnd other privileges 
to the junior members. 


630. An impartible estate when separate property of its 
holder. — “ When an impartible zamindari has been acquired by the 
last holder or his branch as n self-acquisition, the other undivided 
members of his family take no interest in it and it descends as the 
separate property of the acquirer. That was what happened in 
Katama Nachiar v. Raja of Shivagunga/^^ On the other hand, it 
is also well settled that as regards an impartible estate which was 
or had to be considered joint family property, n member of the 
joint family might become separate with regard to it so as to lose 
his right to succeed to it by survivorship. That is what happened 
in Periasami v. Periasnmi*** where a member of the joint family, 
believing himself to be next in succession to the larger Zamindan of 
Shivaganga, joined in a settlement under which he was held to have 


(n) 13 M.IA 542. 

(o) See also Ram Niindun Singh v. 
Janki Koer, 29 C. 828-29 I.A. 178~4 Bom. 
L.R. 664-7 C.W.N. 57 (P.C.); See also 
Naraslmha Appa Rao v. Uarawa, 2 M. 128 
~-7 I.A. 38 ; Hargovfnd v. Collector of 
Ettah. I.L11. (1937) A. 292=1937 A.L.J. 610 


(q) Raja Deedar Hosaein v. Rane 
Zuhoor, 2 M. I.A. 441 ; Thakur Nitia Pol 
V. T/iakur Jut Pal, 19 A. 1=23 I.A. 147. 

(r) Palani Ammal v. Mufhuvenkata- 
rhala. 48 M. 254=52 I.A. 83=48 M.L.J. 83 
=6 P.L.T. 133=21 li.W. 439=1925 M.W.N. 
330=27 Bom. L.B. 735=23 A.L.J. 746=29 


(p) Thakur Durriao v. Thakur Dari, 1 (s) 9 M.I.A. 539. 

I A. 1 ; Thafcur Nitia Pal v. Thakur Jai (l) l M. 312- .5 I.A. 61. 

Pol, 19 A. 1=23 I. A. 147. 
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renounced all claims to the lesser Zamindari. Or, again, an 
impartible Zamindari might by consent be settled on a particular 
branch of the family as their separate propei-ty as in Ranganaya- 
kamma v. Ramasiya ”. <’*) Besides, when the holder of an ancestral 
impartible estate gives it absolutely to one of his sons, that son 
takes it as his separate property as regards his brothers, so that on 
the death of the donee without leaving male 'ssue, his widow suc- 
ceeds to the estate to the exclusion of his brothers.^"""' 

631. Incidents of Impartible Estate. 

1. Primogeniture— -It descends to a single heir and is held by 
only one person at a time, primogenitun* being the rule of succes- 
sion. 


2. Alienation . — As a general lule. the impartible estate is 
alienable by will as well us inter vivos. But this general rule 
may be displaced by proof of a custom or a statutory enactment, as 
in the Madras Presidency, to the contrary. The onus of establish- 
ing this custom rests on the person who alleges it and .such custom 
is not established by more proof of the absence of alienations in 
the past,<’'> 

JVote.— The question of the alienability of an impartible Raj first came 
before the Board in the case of Sartaj Kuari v Deomj KvarH*) on appeal 
from Allahabad. The question in that case was as to the validity of a gift 
inter vivos of part of an impartible estate made by iho owner for the time 
being in favour of his younger wife. The validity of the' gift was disputed 
by his son by the first wife, who contended that the owner had no power 
to alienate any part of the Raj estate except for purpo-ses of necessity. The 
Board, by its judgment, delivered by Sir Richard Couch, held that the gift 
in question was valid on the ground that the title to prevent alienation 
rests upon the present co-ownership of the person who wishes to retain 
it, and that in the case of an impartible estate such present co-ownership 
does not exist, inasmuch as it is .so connected with the right to partition 
that, where that right docs not exist, present co-ownership falls with it. 
This case was decided in 1888. The next case was the Pittapur case, Venkata 
Surya v. Court of Wards,('J) decided in the year 1899. The question in 
this case was whether the Raj was alienable by will. The judgment of the 
Board decided two points ; (1) that the Sartaj KuarVs case covered by 

analogy the case of alienation by will and (2) that the law laid down thereby 
applied in Madras and was not confined to the North West Provinces in 


Siipp. 1. 

(w) Pratap Chandra v. Raja Jagadish 
Chandra. 54 C. 955-54 I.A. 289=53 M.LJ. 
30=25 A.L.J. 628=29 Bom. L-R. 1136=31 
C.W.N. 943=1927 M.W.N. 513=8 P.I..T. 628 
=27 LW. 119=1927 P.C. 159: Udava 
AifUya V. Jadub Lai, 8 C. 199=8 I.A. 248. 
(X) 10 A. 272=15 I.A. 51. 

(y) 22 M. 383=26 lA. 63=3 C.WJt. 415 
=9 M.L.J. Siipp. l..:l Bom. L.R. 277, 


(u) 5 C.L.R. 439 : Konammal v. Anna- 
dana. 51 M. 189=55 I.A. 114=1928 P.C. 68 
=54 M,L.J. 504=27 L.W. 497=1928 M.W.N 
252=30 Bom. L.B. 802=9 P.L.T. 347=26 
A.L.J. 642=32 C.W.N. 983. 

(u-a) Utagalum Perumal v. Subbu- 
lakahmi, 44 L.W. 168=71 M.L.J. 1= 
1936 M. 721 affirmed by the Privy Coun- 
cil In 49 L.W. 621=43 C.W-N. 594. 

(0) Ramalakshmi v. Sipanantha, I.A. 
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which the case arose. The Board, therefore, not only followed their previous 
decision, but extended it so as to make it apply to alienations by will us 
well as to alienations inter vivos.* •> 


3. Mainteiiance . — ^Tho junior members of the family are not 
entitled to maintenance from an impartible estate unless such a 
right is established either by custom or relationship or in any other 
way . '“) The question whether the mere fact that a person happens 
to be a member of the joint family to which an ancestral impartible 
estate belongs entitles him to claim maintenance out of that estate 
from its holder is, in the pre.senl state of the authorities, not an 
easy one to decide. 

Note. — The right of sons of the present and previous holders to main- 
tenance in an ancestral impartible estate has been so often recognised that 
it would not be necessary to prove a custom in every ease.(h) But there 
is no invariable or certain custom that any below the first generation from 
such holders can claim maintenance as of right.**?) Nor is this right to main- 
tenance claimable by an adult son in respect of the estate, if the estate is 
not an ancestral one, because the right to maintenance which the .son of the 
holder of an impartible estate posse.sses is only an incident attaching to its 
character as joint family property. <**> In two recent ca.ses before the Madras 
High Court, a question arose whether an illegitimate son of a member of a 
joint Hindu family having an ancestral impartible estate Ls entitled to claim 
maintenance as a member of that family from the holder of the impartible 
estate. In one of them it was held that he was not entitled [(19.^9) 1 M.L.J. 
Short Notes Page 39, A.S. No. 77 of 19.3.5] while in the other it was held 
that the effect of the decision of their Lordships of the Judicial Committee in 
Collector of Gorakhpin v. Ram Sttndar. (56 A. 488.^61 I.A. 286) was to 
extend the right to gel maintenance from an ancestral impartible estate to 
every member of the family to which that estate belongs and the illegiti- 
mate son of a member of a family being himself a member of that family, 
he too is entitled to claim that right. ***-«) 


4. Improvements . — Immovable properties in the nature of 


(*) Pratap Chandra Deo v. Jagadish 
Chandra, 54 C. 955 - 54 I.A. 289 -!i3 M.LJ 
30-25 A.L..J. 628-.^29 Bom LR. 1130-31 
C.W.N. 943-1927 M.W.N. 513--=8 P.LT. 023 

-27 L.W. 119-1927 P.C. 159 . Shib Praaad 
Singh v. Rant Preyag Kumari, 59 C. 1399 
=36 L.W. 266-59 I.A. 331 -1932 P.C. 216 
=36 C.W.N 1046-.34 Bom L.R. 1!567=1932 
A.L.J. 919-63 M.L.J. 196-1932 M W.N. 923. 

(a) Ibid. Rama Rao v. Raja of Pitta- 
pur. 41 M. 776=45 I A. 148=16 A.LJ. 833 
=20 Bom. L.H. 1056=23 C.W.N. 173=35 
M.L.J. 392=1918 M.W.N. 922=1918 P.C. 81 ; 
MaharaJ Kumar of Vizianagaram, In re, 
56 A. 1009=1934 A.L.J. 1237=1934 A. 818 . 
This position is, however, open to question 
in view of the P. C. decision in Collector 
of Gorakhpur v. Ram Sundar, 56 A. 488 = 
61 I.A. 286 ; and has in fact been aban- 
doned in a recent decision of the Madras 
High Court. [See case in foot-note (d-a).l 


(b) Kama Kao v. Raja of PUtapur, 41 
M. 778-=45 1 A. 148 16 A L-J. 833-20 Bom. 
I..R. 1056=23 C.W.N. 173-35 ML.J. 392- 
1918 M.W.N. 922 -1918 P.C. 81 ; Maharaj 
Kumar of Vizianagaram, In re. 56 A. 1009 
--1934 A.LJ. 1237-1934 A. 818; Commis- 
sioner of Income-tax v. Zamindar of 
Chemudu, 40 L.W. 487-57 M. 1023=67 
M.L J. .306=1934 M. 608=1934 M.W.N. 770 . 
Ramachandra v. Sakharam, 2 B. 346 ; 
Himmat v. Ganpat, 12 Bom. H.C. 94. 

(c) Ibid. — Maharajah of Jeypore v. 
VtfcToma Deo, 10 L.W. 436=52 I.C. 333=17 
A.L.J. 1011=21 Bom. L.R. 930=24 C.W.N. 
226=37 M.L.J. 188=1919 M.W.N. 824. 

(d) Subbayya v. Marudappa, 44 M.L.W. 
433=1936 M. 828=71 M.L.J. 568=1936 
M.W.N. 1034. 

(d-a) Maharajah of Venkatagirl v. 
Rajeswara, 49 L.W. 717. 
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improvements on the estate lorm part of the estate and go along 
with it to the person who is entitled to the estate. 

5. Accretio7is . — ^Where the self-acquisitions of the holder of 
an ancestral impartible estate consist of both movable and immova- 
ble properties, his power to make them acere'ions to the estate is 
confined only to his immovable properties and does not extend to 
the moveables or the income of the estate. If ho desires to incorpo- 
rate his self-acquired immovable properties with li\e impartible 
estate, he can do so by declaring his intention to incorporate 
them with the impartible estate. The crucial test in all such 
cases is intention, and where there is such incorporation, even 
immoveable properties so mcorporated are inheritable by the 
rule of primogeniture which applies to the main estate.'^’ But no 
presumption as to an intention to incorporate can bo drawn from 
the blending of the income of the self-acquired property with the 
income of the impartible estate as in the case of ordinary joint 
family estate and even m the case of immovable properties acquir- 
ed by the holder of an impai’tiblc estate out of the income of the 
estate the rule is that in the absence of proof of intention to incor- 
porate that acquisition with the main e.state. such acquisition 
follows the ordinary rule of succession and not the rule of primo- 
geniture. 


0, Debts . — The successor to an impaidible estate is bound to 
pay the debts of the last holder both secured and un.serured.”') The 
High Courts of Calcutta**' and Allahabad,*^’ however, take the 
view that in the case of ancestral impartible estate, owing to the 
applicability of the rule of survivorship m matters of succession, 
the successor is not bound to discharge the obligations of his pre- 
decessor unless the latter happens to be the former's father**'' so 
as to place the successor under the pious duty to discharge them 
or the obligations themselves could bo justified either on the ground 
of benefit or necessity of the estate.'*' 


te) Sfilh Prasad Singh v. Rant Prayag 
Kutnarl, 59 C 1.‘S99.-36 L.W. 266 - 59 I. A. 
.3.11 -19.12 P.C. 216 -36 C W.N. 1046-34 
Bom. I..R 1567 1932 A.LJ. 919^63 M. 

L. J. 196-1932 M.W.N. 923 ; SomesJiwart v 
Maheshuaari, 63 I.A. 441=16 Pat 1 ; Bala- 
subramanya v. Suhbayya. 65 I.A. 93=69 

632 : Hargovind v. Collector of 
Ettoh, 1937 A. 377=1.1, H 1937 A. 292= 
1937 A.L.J. 610. 

(/) Ibid . — Jagadamba v. Narain Singh, 
50 I. A. 1=18 L.W. 555= 2 P. 319=44 M.i:..J. 
503 =4 P.L.T. 319=25 Bom. L.K. 676=1923 

M. W.N. 460=28 C.W N. 98=1923 P.C. 59. 
<g) Bai Kesarbal v. Shivsangji, 56 B. 

619=34 Bom. L.R. 1332=1932 B. 654; 
Someshteari v. Maheshteorl, 10 P. 630= 
1931 P. 428 


(h) Rajah of Kalahasti v. Aehigadii, 30 
M. 454 17 MLJ 367; Zamindar of 
Karretnagar v Trustee of Tinimalai. ;12 
M. 429-19 M.L.J. 401 - 2 I.C 18 ; But sco 
NachiapfM v. Chinnayasami, 29 M 451= 
16 M.L.J. 339. 

(t) Cwr Pershad v. Dfiont Bai, 38 C 182 
-7 I.C. 806 -1.1 C.W.N. 49 

(j» Indnr Sen v. Harpal. 34 A. 79=12 
IC. 915=8 A.L.J 1251. 

(It) Muttayan v Sangili. 6 M. 1=9 I.A. 
128. 

(I) See also Nachiappa v. Chinnayasami. 
29 M. 453=16 M.L.J. 339 ; Muttayan v. 
Sangili. 6 M. 1 -.9 I.A. 128. Under S. 4 
of the Impartible Estates Act. 1904, the 
powers of the proprietor of an Imparttble 
estate are restricted to those of a manager 
of a joint family. 
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632. Ancestral impartible estate when ceases to be joint. — ^In 
an ancestral impartible estate, though the other rights which a co- 
parcener acquires by birth in joint family property do not exist, 
the birth-right of the senior member to take by survivorship still 
remains. Nor is this right a mere spes successionis similar to that 
of a reversioner succeeding on the death of a Hindu widow to her 
husband’s estate. It is a contingent right of property which is 
capable of being renounced and surrendered or olheiwise parted 
with.^’"' “Such being their Lordships’ view, it follows that in 
order to establish that a family governed by the Mitakshara in 
which there is an ancestral impartible estate has ceased to be joint, 
it is necessary to prove an intention, express or implied, on the 
part of the junior members of the family to renounce their right of 
succession to the estate. It is not sufficient to show a separation 
merely in food and worship Since by separation the person 

separating forfeits his chance of inheriting the whole of the imparti- 
ble estate by survivorship, it requires strong evidence to establish 
such separation. The fact that the members of the joint family 
or of any branch of the family have exercised their right of parti- 
tion over their partible property cannot divest them of their right 
of succession to the impartible estate over which they have no 
right of partition ; nor can the holder of an impartible Zamin- 
dari by giving a registered notice to the junior members of his 
intention to become divided in status as regards all the partible and 
impartible properties, put an end to the rights of the junior mem- 
bers over the Zamindari. Such a notice can affect the status only 
as regards partible property. ' But when a holder of an 
ancestral impartible estate, in the exercise of his absolute right of 
alienation, gives the estate to one of his sons, that son takes the 
estate as his own separate property as against his brother, so that 
on the death of that .son without male issue, the successor to the 


(tm) Sellappa v. Suppan, IL.R. 1937 M. 
906-1937 M. 496-45 M.L.W. 340- (1937) 

1 MLJ. 422-1937 M.W.N. 125. 

(n) Collector of CoroMijmr v. Ratn 
Sundar Mai. 40 T..W. 217 61 I.A. 286-56 
A. 468 - .38 C.W.N. 1101-36 Boin. L.R. 867 
-1934 A.LJ. 779 -67 M.LJ. 274-1934 
M.W.N. 751-15 PLT. 531-1934 P.C. 157 
(P.C.) : Shib Prasad Stngh v. Rani Prayag 
Kvmari, 59 C. 1399-36 L.W. 266=59 I.A. 
331-1932 P.C. 216=34 Bom. L.R. 1567= 
19.32 A.L.J. 919-1.3 P.h.T. 659-1932 
M.W.N. 923=36 C.W.N. 1046=63 M.L.J. 196 ; 
Konammal v. Annadana Jadaya Gounder, 
55 I. A. 114-54 M.L.J. 504-r27 L.W. 497= 
1928 M.W.N. 252--:30 Bom. LA. 802=9 
P.L.T, 347=26 A.L.J. 642=32 C.W.N. 983 
=51 M. 189=1928 P.C. 68; Chowdhry 
Chintamun Singh v. Nowlufcha Kunwori, 

2 I.A. 263=1 C. 153; Chuni Lai v. Jut 


Copal. 17 Lah. 378=1936 Lah. 55. 

(o) Collector of Gorakhpur v. Ram 
Sundar Mai, 40 L.W. 217=61 T.A. 286=56 
A. 468 :38 C.W.N. 1101-36 Bom. L.R. 867 
=1934 A.L.J. 779=67 M.L.J. 274=1934 
M.W.N. 751-15 P.L.T. 531=1934 P.C. 157 
(P.C.); Jagadamba v. Narain Singh. 50 
I.A. 1=18 L.W. 555=44 M.L.J. 503=4 P.L.T. 
319—25 Bom. L.R. 676=1923 M.W.N. 460 
-28 C.W.N. 98=2 P. 319=1923 P.C. 59. 

(p) Konammal v. Annadana, 51 M. 189 
-55 lA. 114=54 M.L.J. 504=27 L.W. 497 
-1928 M.W.N. 252=30 Bom. L.R. 802=9 
P.L.T. 347=26 A.L.J. 642=32 C.W.N. 983= 
1928 P.C. 68; Saheb Gouda v. Boian- 
gouda, 1931 B. 378. 

fq) Annadana v. Konammal, 17 L.W. 
107=71 I.C. 5.33=1923 M.W.N. 15=1923 M. 
402. 
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estate must be ascertained on the footing that he held the estate as 
his separate property descendible to his own heirs and not as 
a member of the joint family consisting of himself and his brother 
with the result that his widow is entitled to succeed to the estate 
in preference to his brother. 


SUCCESSION TO IMPARTIBLE ESTATES 


633. Rule of Succession. — ^In the absence of a special custom 
regulating the succession to an impartible estate, the customary law 
regulating it is to be found in the general Hindu Lav/ prevalent in 
that part of India where it is situate with such qualifications only 
as flow from the impartible nature of the subject. Conse- 
quently, in applying this law, the impartible e.state under the Mitak- 
shara, though in the sole enjoyment of the holder, is to be regard- 
ed for the purposes of succession as the joint property of the 
holder and his family and as passing by survivorship, unless it is 
shown to be the separate property of the holder or his branch, in 
whi-Ji case it is descendible according to the rules of the Mitak- 
shara as to separate property. There are under the Mitakshara 
only two possible lines of devolution and the only test to be 
applied is, was there community or was there separation ?"‘) The 
mere impartibility of the estate is not sufficient to make the succes- 
sion to it follow the course in the case of separate estate. If 
there is absolutely nothing to guide the mind to any other conclu- 
sion, an impartible estate will descend according to the law of 
primogeniture and a claimant who will be entitled to succeed 
under the rule of lineal primogeniture is under the ordinary Mitak- 
shara law entitled to succeed in preference to one who is nearer in 
degree. 


634. Ordinary and lineal primogeniture. — ^Primogeniture 
which means “ first born ” may be either general or lineal. If it 


(r) Ulagalum Perumdl v. Subbdlakthvii, 
44 M.I..W. 168=1936 M. 721=71 M.Ii.J. 1. 
affirmed by P.C. In 49 L.W. 621=43 
C.W.N. 594. 

(«) Katama Satchiar v. Itaja of Shlva- 
gunga, 9 M.I.A. 539 ; Parbati v. Chandra- 
pa(, 31 A. 457=36 I-A. 125 approving 
Subramanya v. Slvatubramanya, 17 M. 316. 

(t) Konanitnal v. Annadana Jodaya 
Gounder, 51 M. 189=54 M.L.J. 504=27 

L. W. 497=1928 M.W.N. 252=30 Bom. L-R. 
802=9 RUT. 347=26 A.UJ. 642=32 C.W.N. 
983=55 I.A. 114=1928 P.C. 68. 

(u) Baijnaib v. TeJ Balt. 43 A. 228=48 
I.A. 195=19 A.L.J. 317=23 Bom. LJI. 854 
=25 C.W.N. 564=40 M.L.J. 387=1921 

M. WJ7. 300=2 P.L.T. 257=1921 P.C. 02. 

(o) Venkayamah v. BoocMa, 13 M.I.A. 


333 ; Chowdhry Chintamxm Singh v. Now- 
lulcho Kunioari. 1 C. 153=2 I.A. 283 : 
Baljnath v. TeJ Bali. 43 A. 228=48 lA. 195 
=19 A.L.J. 317=23 Bom. L-B. 654=25 
C.W.N. 564=40 M.L.J 387=1921 M.W-N. 
300 -2 RUT. 257=1921 P.C. 62: Konam- 
mat V. Annadana Jadaya Gounder. 51 M 
lN-=55 I.A. 114=54 M.L.J. 504 =27 UW. 
497=1928 M.W.N. 252=30 Bom. L.R. 802= 
9 RUT. 347=26 A.L.J. 642=32 C.W.N. 983 
=1928 P.C. 68. 

(w) Ishrt Sinph v. Baldeo Singh, 10 C. 
792=11 I.A. 135. 

(x) nebi Bakhth Singh v. Chandraban 
Singh. 32 A. 599=37 I.A. 168=7 A.UJ. 1122 
=12 Bom. UR. 1015=14 C.W.N. 1010=1910 
M.W.N. 643=20 M.UJ. 917=7 I.C. 724. 
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be the former, nearness in blood is the rule of preference; if it be 
the latter, nearness in line. If an estate is governed by the rule of 
general primogeniture, a relation who is nearer in degree though 
in a junior line will be preferred to one who is the eldest member 
of a senior lino who will be the preferential heir under the rule of 
lineal primogeniture. Ordinarily an impartible estate is governed 
by lineal primogeniture rather than tlio other rule.*"' In other 
words, degree prevails in general primogeniture while line prevails 
in lineal primogeniture. Thus if a Zamindar A has two sons 
X and Y, and X. the elder son, predeceases his father leaving a son 
S, on the death of the Zamindar A, S will succeed to the estate 
under lineal primogeniture in preference to Y, who will be the pre- 
ferential heir under the rule of ordinary primogeniture. Hence in 
a case where the rival claimants were the descendant of the 2nd 
son of the original owner and a nearer descendant of the fourth 
son, the former was held the preferable heir under the rule of 
lineal primogeniture. 


635. Operation of the rule of primogeniture among sons. — ^The 
term primogeniture means “ first born ” and denotes the preferen- 
tial right of the senior-most in age to succeed to the estate. Thus 
among sons of the same wife or by different wives, the senior- 
most in age is entitled to succeed to the estate in preference to his 
younger brothers though bom of wives senior to his mother.*®' 
But a custom displacing the above rule of succession can be esta- 
blished whereby a son of a wife married earlier excludes a son of 
a wife subsequently married.**'' If, however, the wives have been 
taken from different classes, some superior and others inferior, it is 
the eldest son of the senior-must wife of the most superior class that 
should be preferred to a son of a wife belonging to an inferior com- 
munity.*®' So also as between an adopted son and an aurasa son, 
the latter excludes the former in spite of the former’s seniority in 
age, the reason being that the adopted son is a substitute for the 
aurasa son and by the aurasa son coming into existence, he 
excludes the substitute.*®"' The religious factor which gives the 
preference to the aurasa son as against the adopted and to the son 
of the wife of a superior class as against that of a wife of an inferior 


( 1 /) Ibid.— Baijnaf/i v. Tej Bali, 43 A 
228=48 I.A. 195 19 A.LJ. 317 23 Bom. 
L.R. 654-25 C.W.N. 564 --40 M.L.J. 387= 
1921 M.W.N. 300 - 2 P.L.T. 257 -1921 P.C. 
62 ; Kachi Kalit/ana Rengappa v. Kochi 
Yuva Rengappa. 28 M. 508=32 I.A. 261- 
2 AL.J. 845 -7 Bom. L.R. 907=10 C.W.N. 
95 -15 M.L.J. 312 ; Sahebgowda v. Basan- 
f/oiida, 33 Bom. L.R 580.=1931 B. 378. 

(z) Moheah v. Salrughan. 29 C. 343=29 
I A. 62=4 Bom. L.R. 372=6 C.W.N. 459 : 
llargovind v. Collector of Sttah, 1937 A. 


377-I.t..R. 19.37 A. 292. 

(а) Ramalakahmi v. Sivanantha, 14 
M.IA. 570; I.A. Supp. 1 ; Jagadish Baha- 
dvr V. Shea Pertap, 23 A. 369 -28 I.A. 100 

5 C.W.N. 602=11 M.L.J. 178=.3 Bom. 

L. R. 298. 

(б) Snndaralingaatoami v. Ranuuwami, 
22 M. 515 i26 I.A. 55= 1 Bom. L.R. 850. 

(c) Ramaaami v. Sundaralingaaami, 17 

M. 422. 

(c-a) Sahebgouda v. Shiddangouda, 41 
Bom. L.R. 333=1939 B. 166. 
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class also accounts for the exclusion of an illegitimate son by the 
legitimate son, though when the lattter succeeds to an impartible 
estate, his illegitimate brother, if he remains undivided with him, 
will be entitled to succeed to him on his death without male issue 
on the principle of survivorship, <'*) provided the estate >vas the 
separate estate of the father. If the estate, on the other hand, 
was an ancestral estate to which their father had succeeded on the 
rule of primogeniture, on the death without male issue of his 
aurasa son who had succeeded the father, the estate would go to 
the undivided collateral relations of the father and not to 
the illegitimate son. 

636. liVhole blood and half blood. -In a joint family impartible 
estate, nearness of blood is not a gi-ound of preference, but only 
seniority in age, and among brothers, some of whom are of full blood 
and others of half blood, the senior-most among them though of 
the half blood will exclude the re.st.^^’ But if the estate is the 
separate properly of the last holder a brother of the full blood 
though younger will exclude a brother of the half blood. 

637. Position of Females. — If an impai-tible estate is the pro- 
perty of a joint undivided family, the person entitled to succeed 
will be de.signated by survivorship and no female can succeed so 
long as there is a male member of the joint family qualified to take 
the estate, Thus w’hcro the holder of such an estate dies with- 
out legitimate male issue, the succession under the Mitakshara 
should go to a collateral male member of the joint family in pre- 
ference to the widow or daughter of the last holder. A custom 
modifying the law in this respect so as to let in the widow or the 
daughter of the last holder as a preferential heir as against the male 
members of the joint family .should be .strictly proved. But if 
the estate was held by one who is the sole surviving coparcener 
or was his separate property, though he himself was a member of 
the joint family, on his death without male issue, the estate, in 
the absence of a custom excluding females, passes to the 

(d) Jonondra v. Nityanund. t8 C. 151^ ((») Chlntamvn v. NowUtkho, 1 C 15.1 

17 I.A. 128 : SitbTamania v. Siva Subra- -2 I. A. 263. 

mania. 17 M. 316-4 ML.J. 1.52. (h) Ibid — Riip Singh v Bnlsnl, 7 A. 

(e) Ramasami v. Sundaralingasaini, 17 1—11 I.A. 149 ; Wranath v Ram Tfani- 

M. 422 : Snbramania v. Sivagvbramania, yav. 9 Bong. Ij.R. 274-317 W.R. 316. 

17 M. 316-^4 M.Ii.J. 152. (0 Amerandra v. Banamali, 10 P. 1 — 

(f) Baijnath v. TeJ Ball. 43A. 228 =48 1930 P. 417. 

I.A. 195=19 A.L.J. 317=23 Bom. L.B. (jl VcTifcnlo v. Venkama, 13 M.l.A. 
654=25 C.W.N. 564=40 M.L.J. 387=1921 113. 

M.W.N. 300=2 P.L.T. 257=1921 P.C. 62; (fc) Ram ATundiin Singh v. Janki Koer, 
Rup Singh v. Bolsni. 7 A. 1=11 I.A. 149; 29 C. 828=29 I.A. 178=4 Bom. L.R. 664 

Chintamnn v. Nowlukho, 1 C. 153=2 I.A. —7 C.W.M. 57 ; Ibrahim All Khan v. 
263 ; Kachi Kalivana t. Kochi, 28 M. 508 Muhammad Ahson Uliali, 39 I.A. 85=30 
=32 I.A. 261=2 A.L.J. 845=7 Bom. L.H. C. 711=13 I.C. 695=1912 M.W.N. 316= 
907=10 C.W.N. 95=15 M.L.J. 312. 16 C.W.N. 625=9 A.L.J. 390=14 Bom. 
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widow,*'’ and failing his widow, to a daughter or daughter’s son 
following tlie course of succession which the law prescribes for a 
separate estate. ("*> If a separated holder of an impartible estate 
dies leaving a widow and an illegitimate son, the former excludes 
the latter in the matter of succession to the estate.'"’ And in the 
absence of such heirs, his estate is taken by the .senior-most mem- 
ber of the senior-most of the collateral lines of equal degree of 
kinship, even though the laker may be younger than the represen- 
tative of a junior branch.'"’ 

638. Succession to a Dayabhaga Lnpartiblc Estate. — Since an 
impartible estate governed by the Dayabhaga School, partakes of 
the nature of a .separate estate of its holder, on his death without 
male issue, a nearer heir excludes a remoter heir. Hence a brother 
of the full blood, though younger, will exclude a brother of the 
half blood.'®’ If there are more than one in the same degree of 
relationship, seniority determines the right of succession 


L.H. 270=22 M.L.J. 478 ; Raja AJai 
Verma v. Aft. Vtjal Knmitrt, 43 C.W-N 
585 (P.C.). 

(!) Tara Kumari v. Chafurbhuj, 42 C 
1179=.42 I.A. 182=13 A.LJ. 1034=17 Bom. 
L.R. 1012=.13 C.W.N. 1119=20 M.L.J 
371=2 L.W. 843=1915 M.W.N. 717=1915 
P.C. 30 ; Katama ItalcMar v. Raja of 
Shivagunga, 9 M.I.A. 539. 

(m) Kotawo NatchUir v. Raja of Shiva- 
ffunga, 9 M.I.A. 539; Parbati Xunwor v. 
Chandarpal, 31 A. 457=36 I. A. 125=6 A. 
L.J. 767=11 Bom. L.R. 890=13 C.W.w! 
1073=19 M.L.J. 605=4 I.C. 25; Thaku- 
rain Tara Kumari v. ChaturbuJ Karain, 
42 C. 1179=42 l.A. 193=13 A.L.J. ]034 


r-17 Bom. L.R. 1012=19 C.W.N. 1119= 
29 M.L.J. .371- 2 L.W. 843=1915 M.W. 
N- 717=1915 P.C. 30 ; Muttuvaduganatha 
Tevar v. Periasami. 19 M. 451=23 l.A. 
125=6 M.L.J. 149. 

(n) Kamulamma! v. Vbwanathaawami. 
24 M.L.J. 270=18 I.C. 1008=1913 M.W. 
N. 192. 

(o) Guruswami v. Pandto CMnna 
Thambiur, 44 M. 1 ; but see Afuttu Vadu- 
ganatha v. Doratingha, 3 M. 290 ; See 
also SivaMubramania v. Kriahnammal, 18 
M. 287. 

(p) Keel Kioto v. Beer Chunder, 12 
M.I.A. 523. 



CHAPTER XVll 

THE LAW OF THE MALABAR TARWAD 

639. Constitution of a Malabar Tarwad. — Malabar, pot>ularly 
associated with magic and mysteries, diff?rs in its law i»f joint 
family and succe.ssion from the rest of India having a ci)de of morals 
comparable to that of companionate marriages in the western world. 
Marumakkattayam and the Aliyasanlan.. are the two .<indred sys- 
tems of inheritance obtaining ihere, in which descent is traced in 
the female line, both the ’voids moanin’; inheritance to the sister’s 
son. Another peculiar institution comm jn to these systems is that 
of the tarwad which consists of a group of p*‘rs:>ns forming a joint 
family with community of propci'ty, such a group being descended 
in the female line from a common ancestress. The essential fea- 
tures of a tarwad are : (i) The impartibility of the joint estate ex- 
cept by the conjoint will of all its constituent membei*s ; (ii) Non- 
recognition of marriage as a legal in.stitution : (iii) Descent being 
traced through females; (iv) The management being vested in the 
senior-most member, the others having only the right to mainte- 
nance ; and (v) Exclusion from membership of the issue of the 
male members of the tarwad. Thus in the case of a woman belong- 
ing to a tarwad, all her daughters and sons and all the descendants, 
whether male or female, of such daughters in the female line, will 
belong to that tarwad, but the de.scondants, whether male or female, 
whether in the male or in the female line, of her .sons cannot claim 
to be members of that tarwad. Hence the daughter’s daughters 
and daughter’s sons of a lady are within the fold of her tarwad ; 
her son’s sons or son's daughters cannot claim to be its members, 
but belong to the tarwad of their mother namely the son’s wife. In 
other words, a tarwad consists of females, their female descendants 
in the female line, the sons of such females and of such female des- 
cendants, and the sons of the deceased female members of the 
tarwad. A tarwad may consist of several tavazhis. A tavazhi 
means the group of persons consisting of a female, her children and 
all her descendants in the female Iine.»*’> Thus some of the female 
members of a tarwad may each have a tavazhi of her own. Thus 
when a tarwad consists of a brother and his sisters, one of the 
sisters with her children and all her descendants in the female line 
constitute her tavazhi as di.stinct from the tavazhi of another sister, 
consisting of herself, her children and all her descendants in the 

(o) Pakkaran v. Pathumma. 1930 M. (b) Molthiyan v. Puthtapuraytt, 28 L. 
922. W. 491 at 493=51 M. 574=1928 M.WJI. 

331 55 M.L.J. 208=1928 M. 870. 
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female line. Thus in one sense a tarwad is a larger tavazhi, be- 
cause even a tarwad consists of members who trace their descent 
through the female line from a common ancestress. But there is 
one essential distinction between a tarwad and a tavazhi and that 
is, while possession of property is not a necessary condition of a 
tavazhi, the existence of community of property is an essential 
incident of tarwad relationship. Tarwad in other words is a dis- 
tinct social unit having a corporate existence dealing as such with 
the outside world, but a tavazhi is only a minor member of that 
unit having no recognised status apart from that unit in respect of 
the common property of the tarwad. But a tavazhi may have its 
own separate property as distinct from the property of the tarwad 
and hold and enjoy it to the exclusion of the other members of the 
tarwad who do not belong to that tavazhi.'*^) In other words, a 
tavazhi when it has separate property of its own is in the position of 
a tarwad within the tarwad in the same way as there can be a co- 
parcenary within a coparcenary under the Mitakshara School. 
Like the Hindu coparcenary the tarwad or the tavazhi is a creature 
of law and cannot be created by act of parties. There cannot be 
a tavazhi consisting of a woman and only some of her children and 
such a corporate unit being imknown to Hindu Law, it is not open 
to a person to create such a corporate unit.^**’ Even marriage does 
not transplant a woman from the tarwad of her mother into the 
tarwad of her husband. In other words, the ordinary incident of a 
Hindu marriage by which a woman on marriage ceases to be a 
member of her parents’ family and acquires the status of a member 
in the husband’s family does not apply in the case of marriages 
among women governed by the Marumakkattayam law, and a wo- 
man in spite of her marriage remains a member of the tarwad of 
her birth with the rights of residence and maintenance therein un- 
affected. The only means by which strangers can be made mem- 
bers of a tarwad is by adoption, but this can be resorted to only 
when the tarwad is threatened with extinction and the consent of 
all the members is obtained. 


In the following sections only the incidents of the Marumak- 
kattayam system are considered, the Aliyasantana system differing 
from it in only some very minor particulars, these being : 

(i) while under the Marumakkattayam law, the eldest male 
is the Karnavan or manager of the tarwad, under the Aliyasantana 
law, the eldest member of the tarwad, whether male or female, is 
entitled to be the manager. 


(b-a) Ambu Nair v. Ulha Amma, 1937 
M.W.N. 1254; -1938 M. 202. 

(c) Moithiyan v. Puthtapurai/il, 28 h. 
W. 491 at 493--S1 M. 574=1028 M. 870 
-1928 M.W.N. 331=55 M.L.J. 208. 

(d) Thathamanaalath v. Kiishna, 39 


L.W. 370-57 M. 725=67 M.L.J. 511= 
1934 M. 286; Vamdevan v. Secretary of 
State, 11 M. 157 ; Ramon Motion 
V. Ramon Menon, 24 M. 73=27 I.A. 231= 
4 C.W.N. 310=10 M.Ii.J. 245. 
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(ii) While under the former system, the separate property of 
a male member is on his death taken by his tarwad.f®) under the 
latter system it goes to his nearest heirs. (/J 

(iii) While under the former system the females generally 
reside in their own tarwads, in the latter they . dually reside in the 
tarwads of their husbands. 

(iv) While inter-caste marriages in the former system are 
common and not disapproved, such marriages in the latter system 
invite an amount of disapprobation and censure as being mere illi- 
cit relationships though not involving degradation o** ex-communi- 
cation. 

(v) and While Marumakkaltuyai*) system is followed by aU 
castes, the Aliyasantana system ].-> not followed by the Brahmins 
(P. R. Sundara Iyer’s Malabar and Aliyasantana law, 1922 Edn. 
p.247). 

640. Management of the (arwad. — The management of the 
tarwad vests in th(' eldest male member of the tarwad except that 
the eldest female member may be such manager when there is a 
custom to that effect or there is no male member of the tax-wad. 
Such a manager, when a male is known as the Karnavan, and 
when a female as a Karnavalhi. A Karnavan may administer the 
estate for the benefit of the family according to his own discretion. 
Large as the powex-s of the Karnavan appear to be, those powers 
are essentially powers or management. His position is fiduciary 
in respect of the junior members who are known as Anandravans 
and he has no larger right of ownership than any such member. 
The right of junior members is confined to maintenance, to pre- 
venting the Karnavan from wasting or improperly alienating the 
tarwad property and to suing for his removal for incompetence or 
bad management. 


641. Position of the Karnavan. — Like the manager of a Mitak- 
shara joint family, the Kamevan is the representative of the tar- 
wad, the protector of its interests^*’ and the guardian of its minor 
members. He is in a fiduciary position to the junior members, 
must maintain them consistent with the tarwad means, and repre- 
sent their corporate interests in suits and transactions for and on 
behalf of the tarwad. Thus a compromise decree obtained against 
a Karnavan who in substance can be considered to have sued or 


(e) Covlndan v. Sankaran, 32 M. 351= 
2 I.C. 183=19 M.L.J. 350 (F.B.). 

(/) Antamma v. Kaveri, 7 M. 575. 

(9) Chatti V. C/iawiboban. 1930 M. 418 
-1929 M.W.N. 873. 

(fc) Manavedan v. Sridevi, 25 Ii.W. 
284=50 M. 431=1927 M. 422=52 M.L.J. 


zn. 

(i) Kenath v. KallUmt, 18 L.W. 203 at 
205=1923 M. 700=45 M.L.J. 258=1923 
M.W.N. 807 : Kesavan v. Lakshmi, 48 L. 
W. 803=1938 M.W.N. 1136. 

(j) Ukkandam v. Unikumaran, 8 M.L. 
J. 139. 
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have been sued as representing the tarwad is binding upon the 
tarwad.*’'^ He has larger powers of disposal in respect of movable 
than in the case of immovable property and in the absence of proof 
of fraud or collusion, an assignment for consideration of a hypothe- 
cation debt which should bo treated as movable property is binding 
on the junior members even in the absence of tarwad necessity. 
But as regards immovable property, his powers of disposal are very 
much restricted and could be validly exercised only when justified 
by tarwad necessity or benefit. But if he incurs debts for tarwad 
necessity or benefit, the creditor can proceed in execution of the 
decree obtained thereon to realise his dues from the tarwad pro- 
perties.^^") In the absence of any proof of his having abused his 
position or fraudulently alienated family properties or misappro- 
priated family funds or being a bad manager, he is not accountable 
to the other members.*'*' The status of Karnavan being conferred 
on a person by law owing to his seniority in age, any delegation by 
him of his powers to one who is not his next senior in age amongst 
the male members of the tarwad is invalid and such delegate can- 
not be allowed to function as such.<®’ Delegation is only a kind 
of temporary renunciation and as it is well-known that by a re- 
nunciation of Kyrnavan.ship none except the senior-most Anandra- 
van can step into the position of the Kai'nax’an, it seems undesirable 
in the interests of peace and smooth-working of the tarwad that a 
Karnavan should be permitted to overlook the claims of the senior- 
most Anandravan by delegating his powers to anybody else. When 
a Karnavan is guilty of fr<aud, misappropriation or mismanagement 
or becomes incompetent to manage the property by age or disease, 
a suit lies to remove him from the Karnavanship at the instance 
of the junior members, 


642. Karar and restriction of Karnavan’s rights.— Karnavan- 
ship is a very valued right among members of u Marumakkattayam 
tarwad and the only means by which this right of Karnavanship 
can be lost to the senior-most memlx‘r arc (1) removal by decree 
of Court, (2) renunciation by act of party and (3) by death. But 
it is a matter of frequent occurrence in Malabar that members of 
a tarwad agree by means of Karars to have the rights of the exist- 
ing Karnavan restricted in certain particulars either by compelling 


rfc) Rayaroppa v. Kamaran, 8 L.W. 154 
-45 I.C. 489 -35 M.L.J. 51. 

(0 Govinda v. KartMyayint, 34 h.W. 
365=1931 M. 726=61 M.L.J. 35. 

(ill) Paraiiial v. Narayanan, 35 L.W 
452=1932 M. 701 ; Narayanan v. Sunda- 
ram, 43 L.W. 584=1936 M.W.N. 279= 
1936 M. 463 (Karnavan starting a Kurl 
to discharge debts). 

(nj Mnnovedon v. Srldevl, 25 L.W. 284 


=50 M. 431=1927 M. 422 - 52 M.L.J. 
277. 

(o) Raman v. Beevi, 1929 M. 266=1928 
M.W.N. 713. 

(p) Kunhan v. Sankara, 14 M. 78, 
Chindan Nambiar v. Kunhi fiantan, 7 L 
W. 543=41 M. 577=45 I.C. 26=34 M.L.J, 
400=1918 M.W.N. 283 (F.B.) : Nemannc. 
V. Lechnm, 43 M. 319=11 L.W. 40=37 M 
L.J. 539=1020 M.W.N. 117. 



Ss. 64a-644] THE LAW OF MALABAR TARWAD 685 

him to associate some other junior members with him in the man- 
agement of the tarwad property or by putting other restrictions on 
his powers. It has been unifonnly held that the effect of such 
Karars is only to limit the powers of the particular Karnavan con- 
cerned, and that persons who were only junior members at the time 
would not be bound by such restrictions wben they become, in 
their turn, Kamavans of the tarwad unless by themselves being 
parties to the Karar they have expressi'd tbemselvc.s to be bound 
by such provisions even when they become Karnavans. The same 
principles would apply to cases where restrictions were imposed 
by decree of Court on a person who was the de jure Karnavan 
on the date of jLhe decree. Such restrictions would iirima jade 
cease to have operation on the death of the particular Karnavan 
concerned, unless there be somethiiiii specific in, or necessarily 
implied by, the decree to the contra’-y.f**^ The. adult members of a 
tarwad have it in their power with the consent of the de jure 
Karnavan to vary the temus of such a Karar by a majority vote 
taken in a family council. Where the adult members of a tarwad 
enter into a family arrangement, all the minors who have been re- 
presented by their guardians would be bound by that arrange- 
ment even though claims doubtful in their nature have been ad- 
mitted thereunder except when the arrangement was in fraud 
of their rights. 

643. Rights of Anandravans. — ^Every junior member of the 
tarwad is entitled (i) to rea.sonable maintenance from the tarwad 
income, (ii) to restrain the Karnavan from improperly dealing 
with the tarwad property and fiii) to succeed to the Karnavanship 
in case of death, renunciation or removal of a Karnavan if there 
is no other Anandravan senior to him in age. Thus though there is 
no doubt that as a general rule the tarwad is represented by its 
Karnavan in all transactions with strangers, yet when the Karnavan 
does anything not in the interest of the tarwad but to its prejudice, 
the Anandravans. are entitled to take necessary steps for the pro- 
tection of the common interests and to reimburse themselves from 
the tarwad funds the expenses properly incurred by them in res- 
pect of such .steps. 

644. Maintenance. — As an incident of a junior member’s co- 
proprietorship in the proj^erty of the tarwad, there is in him or her 
the right to be maintained out of the tarwad income and this right 

(q) Sankunni v. Krishna, 27 L.W. 93- 532=14 I.C. 295. 

!>1 M. 320=1928 M. 465=54 M.L.J. 682. (t) Chl-ntdevi v. Kelappan, 31 M.L.J. 

(r) Cherla v. Unnalachan. 5 L.W. 392= 879=34 I.C. 818=1917 M.W.N 106. 

38 I.C. 513-1917 M.W.N. 185=32 M (tt) Rajo of Arakal v. Kwnhi Kannan, 
L.J. 323. 29 M.L.J. 632=31 I.C. 482(2). 

(a) PrakkaUri v. Koram, 1912 M.W.N. 
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is not founded on any moral or quasi legal obligations or inability 
to maintain himself or herself.^®) This right to maintenance of 
the junior member cannot be denied by the Kamavan either on 
the ground of that member’s misbehaviour or on the ground of 
his possession of separate property. The members of a tarwad 
are entitled to receive maintenance out of the tarwad house when 
there is no room for them in that house and if the Karnavan makes 
an insufficient allowance, the Anandravans are entitled to apply 
to the Court to determine what allowance is sufficient having re- 
gard to the circumstances of the family. The eircumstances of the 
family which may be taken into consideration on such discussion 
before the Court are dealt with in the case of Thayu v. Shun- 
pttnni.f®) The general principle is this : priina facie, the junior 
members living out of the tarwad house should be treated equally, 
but the circumstances of each particular one can be taken into 
consideration and it is for the Kamavan to judge how much each 
particular one should get. He may take into consideration, no 
doubt, things like the health of a particular child or the education 
of a particularly intelligent child or a child with small intelligence; 
he can take into account the earning capacity of a junior member; 
apparently it has been laid down that he can also take into account 
the fact that a particular person has himself made a rich marriage ; 
and there are many other things which the Karnavan, in exercis- 
ing his discretion as, so to speak, the father of this family, can take 
into consideration. To some extent all these are things which can 
be controlled by the Court ; if a junior member is aggrieved, he can 
come to the Court and apply for maintenance and ask the Court 
to say what allowance is sufficient. But on any such application 
to the Court, very great weight should be given to the decision of 
the Karnavan which ought not to be lightly interfered with.^w) 
But the legal claim for maintenance is not confined to the actual 
rice and condiments necessary for the members. What is called 
“Menchelavu” is also properly allowable when the tarwad income 
is large enough to warrant the .same. Such menchelavu would no 
doubt differ with the status of tlie family and the usage obtaining 
in the locality. A prudent Karnavan ought to make, out of the 
income of the tarwad properties, provision for extraordinary ex- 
penses that may have to be incurred on auspicious or inauspicious 
occasions in the family. Hence the junior members are not entitled 
to claim that the whole of the income should be distributed amongst 

(i>) Ammanl v. Padmanabha, 41 M. (to) Teyan v. Raghavan, 4 M. 171 
1075=48 I.C. 104=35 M.L.J. 509 ; See (x) 5 M. 71. 

the discussion of the nature of this rl^t (y) Kunhalikuttv v. Kunhamayan, 17 

in Govtndan v. Kunnappu, 71 M.L.J. 514 L.W. 536=44 M.L.J. 212=1923 M W N 
=1936 M.W.N. 1102=44 L.W. 612=1986 247=46 M. 567=1923 M. 280. 
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the members for their maintenance. But it will not be proper for 
the Kamavan to deduct from a particular year’s income the whole 
of the extraordinary expenses incurred that year and to allot main- 
tenance to the members only out of the balance. There is no 
definite ratio in relation to which the income has to be apportioned 
among the members for their maintenance. Tlius a Kamavan, 
though entitled to something more than other members to keep up 
his position as the head of the tarwad, is not imtitled to appropriate 
for himself any definite portion of the income, just as 50 per cent, 
nor is there a hard and fast iitle that all minor members, whatever 
be their age and whatever be the amount of the maintenance allow- 
ed, should only get half of what is allowed to an adult. Neither 
is the possession of separate properties by a junior member by it- 
self an impediment to that member clanning maintenance from the 
tarwad properties ; it is only when the income from the tarwad 
properties is not suflficiont for the maintenance of all the tarwad 
membei s, the circumstance that a junior member possesses separate 
property would become in any way relevant. If the tarwad gets 
an income which is more than sufficient to pay maintenance to all 
its members, possession of separate property by a member thereof 
is immaterial in considei-ing the amount of maintenance payable 
to him or her from the tarwad income. 

(545. Separate maintenance. — ^Though the general rule is that 
a junior member is not entitled to .separate maintenance, the rule 
is .subject to exceptions. Thus a junior n>embor of the tarwad 
living away from the tarwad house for a good and proper cause is 
entitled to claim separate mairJcnance out of the tarwad estate ; 
but the onus of proving .such cause is on that member. The female 
members of a tarwad living away from the tarwad house with their 
husbands employed elsewhere are entitled to claim such separate 
maintenance for themselves and their children living with them, 
since their living away is one for proper cause. So also a junior 
member leaving the tarwad house to live elsewhere to practise a pro- 
fession for which he has qualified himself should be taken to live 
outside the tarwad house for a proper cause and it does not matter 
whether such a member practises his profession in a place near the 
tarwad house or far away from it. To hold otherwise would be 
to put a premium on idleness and to destroy the incentive to mem- 
bers of a tarwad to enter a profession for the purpose of getting 
on in the world and earning their own livelihood. Though it be 
a very inconvenient rule to lay down that a junior member might 

( 2 ) Ammalu Kwtti v. Ramunni Menon, L.W. 269=50 M.L.J. 434-1926 M.W.N. 
40 L.W. 35=67 M.L.J. 470=1934 M. 413. 

508 ; See the discussion In Sheihappa (a) Peru v. Ayyappan, 2 M. 282. 

V. Devaraja. 49 M. 407=1926 M. 723=24 
88 
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leave the tarwad house because he or she does not feel quite 
comfortable there, still where there is substantial inconvenience 
in living in the f ami ly house and the Karnavan’s conduct affords 
a valid excuse for a member to live away, separate maintenance 
may be awarded to the junior member. But if that member 
himself is responsible for the discomfort or disharmony which ho 
puts forward as a ground for living away from the rest, he is 
not entitled to claim separate maintenance. In addition to the 
above grounds which would sustain a claim for separate mainte- 
nance, there may be other grounds which on social or economical 
reasons may be considered proper. Thus a male member of 
the taiTH'ad going to live wiih his wife for managing her affairs 
(35 M.L.J. 565) or living away from the tarward house for prose- 
cuting his studies at a distant college or university or for helping 
his father in his old age will bo entitled to separate maintenance, 
though in no case can he claim it in a measure to which ho will not 
be entitled if he resides in the tarwad house itself. 


646. Maintenance arrangement subject to modification. — 

Mere maintenance arrangements are subject to modification if 
there is an appreciable or material change in the circumstances of 
the family. But a Kama van is not entitled to sot aside an existing 
arrangement unless he makes some other suitable arrangement. 

In a suit to enforce a maintenance claim having the effect of dis- 
turbing a maintenance arrangement, the whole tarwad has to be 
properly represented and all the persons interested must be made 
parties. 

647. Acquisitions and presumptions. — ^Acquisitions may be by 

individuals or groups and may be by purchase or gift. Property 
purchased by the Kama van either in his own name*®) or in the 
name of a junior member may be presumed to be the tarwad pro- 
perty, but if it is purchased by a junior member in his own name, 
this presumption does not apply. But even in the latter case, 

if the junior member acquiring the property is the head of a 
tavazhi within the tarwad and is in possession of property belong- 
ing separately to that tavazhi, the presumption will be that the 


(b) Ammalu Kuffi v. Ramunni Kenon. 
40 L.W. 35-67 M.L.J. 470=1934 M. 508; 
Peru V. Ayyappan, 2 M. 282. 

(c) Kunchi v. Ammu. 36 M. 591=24 M. 
L.J. 559=16 I.C. 178=1912 M.W.N. 1233. 

(d) Maradevl v. Pamakka, 36 M. 203= 
22 M.L.J. 309=14 I.C. 383=1912 M.W. 
N. 109. 

fe) Krishna v. Razukkath, 1936 M. 598. 
(/) Sara v. Kunhammad, 23 L.W. 584— 
1926 M. 810; Mohican v. Kunhl, 1938 M. 


( 0 ) Ahmad v. Manha, 1926 M. 643= 
23 L.W. 575 ; Kunhanna v. Timmaju, 27 
M. L. J. 60=24 I. C. 246; Chathu v. 
Sekharan. 1925 M. 430. 

(h) Ahmad v. Manha, 1926 M. 643=23 
L.W. 575; Narayanan v. Cooindan, 26 Tr. 
L.R. 190 (F.B.); Subnimania V. Krishnan, 
12 L.W. 361=60 T.C. 77=39 M.L.J. 590, 
See contra Dhamu v. Dejamma, 5 L. W. 
259=38 I.C. 292=1917 M.W.N. 535 : 
Iswaron v. Vishnu, 33 L.W. 611=1931 M. 
634=60 M.L.J. 467. 
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property acquired is really the property of the whole tavazhi. But 
these are only presumptions and in any particular case it is open 
to the persons interested to show that the acquisition by the Karna- 
van or the junior member is or is not out of the larwad assets 
which in certain stated circumstances were left in his hands. In 
the same way, a gift in favour of a Karnavc :i, or the head of a 
tavazhi, may be presumed to enure for the benefit of the whole 
tarwad or tavazhi, though by the expre.'-.s words contained in the 
instrument of gift the operation of this presumption may be avoided. 
But if the gift is only to a particular individual by name who 
does not happen to be the Kamavan of the tarwad or the head of 
a tavazhi, the presumption is that the property is taken by the 
donee as his or her absolute propertj. If the property is given 
by a person to his wifo,'*^) or to the wife and her children'^' or to 
all the children after the wife’s death, or if a gift is made by a 
person to his daughter <♦*> .ir to all the issue of liis sister after the 
death of that sister the gift enures to the benefit of the whole 
tavazhi of the donee or donee.s. But if the gift is made only to 
some of the members of a tavazhi, as for instance, a gift by a hus- 
band to his wife and hi.s children by her excluding her children 
by a former husband, the donees take the property as tenants-in- 
common as they do not exhaust the whole tavazhi in which case 
alone the presumption in favour of the whole tavazhi will 
operate. 


648. Debts and alienations. — ^In the management of a tar- 
wad, the Karnavan will often be faced with circumstances necessi- 
tating his pledging the credit of the tarwad for running the family. 
Maintenance of the Anandravans,'P^ their education and 
marriage, other auspicious and inauspicious ceremonies in the 
family, the protection of the property and the necessary litiga- 
tion, payment of binding debts and the intei'est thereon, defence 


(i) Sanku v. Puttamma, 14 M. 289 ; 
Thimmakke v. Akku, 34 M. 481=7 I.C. 153 
=1910 M.W.N. 293 ; Iswaran v. Vishnu, 
33 L.W. 611=1931 M. 634=60 M.L.J. 
467 ; Assankutti v. Mammad, 1939 M. 295 
-.1939 M.W.N. 4= (1939) 1 M.L.J. 308. 
(J) Koshi V. Narayana, 22 Tr. I.K. 239. 
(fc) Kalliani v. Govinda, 35 M. 648= 
(1911) 2 M.W.N. 487-22 M.L.J. 23=12 I.C. 
492 ; Naku v. Raghava, 38 M. 79=18 I.C. 
1 ; But see Narasnmma v. Billa Kesrt, 25 
M.L.J. 637 -31 I.C. 543 and Peru v. 
IMchert. 32 I.C. 459. But If the wife 
has no children at the time of the gilt, 
the presumption is that ^e takes the 
property absolutely. Kalliani v. Karthl- 
yanl, 1927 M. 299=52 M.L.J. 17. 

(I) Kunhacha v. Kwttl Mamml, 16 M. 


201=2 M.L.J. 226 (F.B.) ; Chakkara v. 
Knnhi, 39 M. 317=30 I.C. 755=29 M.L. 
J. 481=1915 M.W.N. 740. 

(m) Kunhammad v. Cheria, 1924 M. 
787=20 L.W. 41=1924 M.W.N. 480=47 
M.L.J. 679. 

(n) L.P.A. 19 of 1926. 

(o) Moithiyan v. Puthlyapurayil, 28 L. 
W. 491v5l M. 574=1928 M. 870.= 1928 M. 
W.N. 331=55 M.L.J. 208. 

(p) Sheshappa v. Devaraja, 49 M. 407= 
24 L.W. 269=1926 M. 723 =50 M.L.J. 434 

-1926 M.W.N. 413. 

(q) Ncetflktmfa v. Ananthanarayana. 19 
M.L.J. 590=4 I.C. 724 ; Krishnan 
V. Govinda, 8 M.L.J. 294. 

(r) Ammalu v. Aamunni, 40 L.W. 35= 
1934 M. 508=67 M.L.J. 470. 
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of the members in criminal proceedings, <•> arrears of revenue, 
medical charges, residential provision for the junior members, 
these and a hundred other things may require the Karnavan to 
incur debts on behalf of the family, and such debts, being neces- 
sary for the tarwad, will be binding on the tarwad, so that the 
creditor who has advanced them is entitled to proceed against the 
tarwad assets for realising his dues after obtaining a decree 
against the Karnavan who has incurred them or his successor in 
management. But there is no presumption that a debt incurred 
by the Karnavan has been incurred on behalf and for the benefit 
or necessity of the family, and the burden is on the creditor to 
show either that there was a real necessity for the loan or that he 
made reasonable and bona fide enquiries and satisfied himself that 
such necessity existed before making the loan. If the creditor is 
able to show that such a necessity in fact existed or that he made 
reasonable enquiries which made him believe that the loan was 
necessary under the circumstances, his interests would be pro- 
tected and the debt would be binding on the whole tarwad. The 
same principles apply even in the case of alienations of tarwad 
property by the Karnavan. No doubt there are a number of 
cases taking the view — and this is given statutory recognition by 
the recent Maruniakkattayam Act of 1933 — that in the case of 
permanent alienations by the Karnavan, they would be valid and 
binding on the tarwad only if all the adult Anandravans consented 
to the alienation. But there are also cases taking the view, which, 
it is submitted, is the more reasonable view to take, that the con- 
sent of the Anandravans is nece.ss,ary only for the purposes of 
strengthening the evidence and probabilising the case of nece,ssity 
and is not really a condition precedent to the validity of the 
alienation if otherwise it is ju.stified and supported by legal neces- 
sity. In other words, the powers of the Karnavan having been 
declared by the decisions to be at least as large as those of the 
manager of a Mitakshara joint family, it is but proper that the 
conditions of validity laid down by the Privy Council in 

(a) Subbu V. Krithnacharya, 21 M.L J. Tod v Kunhamod, 3 M. 174 ; Krlahnan 
159^11 I.C. 23(2). V Govindan, 14 L.W. 539=1921 M. 677= 

(t) Rflvanni v. Thankunni 42 M. 789- 41 M.L J 381=1921 M.W.N. 715. 

37 MLJ 157=10 L.W. 142=1919 MW. (w) Kenotk v. Kalliani, 18 L.W. 203 -■ 
N. 571=52 I.C. 918 , Kelu v. Umala, 17 1923 M. 700=45 M.L.J. 258=1923 M.W. 

I.C. 704=2.? M.L.J. 517. N. 807. Chafhukuttl v. Komappan. 35 

(M) Rama v. Krishnan, 1926 M. 398 = 23 M L.J. 380=1918 M.W.N. 144=44 I.C. 

L. W. 186 ; Kesavan v I^kshnu, 48 L.W’. 572 : Kunhamod v. Kuttiath, 3 M. 169 ; 

803 -1938 M W.N. 1136. Tod v. Kunhamod, 3 M. 174 ; Keaavan 

(V) Raman v. Kunhi Kolandan, 2 L. v. Lakshmi, 48 L.W. 803=1938 M.W.N. 
W. 941=31 I.C. 184=1915 M.W.N. 793. 1136. See also Anantha v. Padmanabha, 

(w) Ramon v. Ramon, 27 I.A. 231=24 1938 M.W.N. 51=(1938) 1 M.L.J. 79=47 

M. 7.1=4 C.W.N. 310=10 M.L.J. 245 : L.W. 679 :1938 M. 468 where the test 

Vamafcot v. Vamafcot, 2 M. 328. of prudential and honest exercise of 

( n Rniofi V fhiindn 3 M. HCR. 294 , fllMTcHoii ib Inid dov\Ti. 
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respect of an alienation by the manager of a Hindu Mitakshara 
family should not be added to. Even assuming that the view that 
for a permanent alienation like a sale or permanent lease 
the Anandravans must consent to the alienation is -jorrecl, cases 
have laid down that the consent need not be in writing'-' and a 
capricious or factious dissent of particular n . misers to an aliena- 
tion otherwise justified must be disregarded.'-'" But where by 
the terms of a Karar, the Kamavan h.is rlivested himtelf of the 
powers of alienation or raising debts, he ha.^ no power to 
bind the tarwad by a loan raised subsequently."” But 
an unauthorised alienation by a Karimvan is not absolutely void 
but only voidable.*"' As regards movables, a Karnavan has abso- 
lute power to sell and convert them into money, such movables 
including decrees and debts and the alienee need not see to the 
application of the money nor need he enquire into the existence 
of necessity."^' A junior member of the tarv/ad cannot pledge 
the tarwad credit or raise a loan or make an alienation which will 
normally bind the tarwad. The only circumstancv's when a loan 
raised by the Anandravan will bind the tarwad are : (i) when the 
Anandravan was refu.scd maintenance by the Karnavan and the 
Anandravan has to raise the necessary moneys tor his mainte- 
nance and (ii) when the Anandravan has to raise a loan for ex- 
penses of litigation for recovering the property improperly 
alienated by the Karnavan. 

649. Preservation of property. — Thougli ordinarily it is the 
Karnavan that must look to the management and conservation of 
the family property, the Ananrlravans by virtue of their proprie- 
tary interest in the tarwad assets are entitled to sec that the tar- 
wad property is not wasted or otherwise improperly dealt with. 
Thus if the Karnavan is guilty of fraud, or misappropriation or 
is grossly negligent in respect of the tarwad interests or is incompe- 
tent to manage the property(0 by age'»' or bodily**^' or men- 
tal**^ defect or disease, the Anandravans arc entitled to institute 
a suit for his removal, and on his removal, the then senior-most 
Anandravan assume.s the Karnavanship. Any improper alienation of 
the tarwad property can be set aside by a suit at the instance of the 
Anandravans, and if the Anandravans smell collusion or fraud, 

’ (i) Kornn v. Chnndn, 3 M.H.C.R. 294. v Thimimijii. 27 M.L.J. 60--21 I.C. 246. 

(a) KalUuani v. rrarayanan, 9 M. 266. (f) Vamakot v. Vamakot. 2 M. 328. 

(b) MavUi V. Komapon, 125 I.C. 65^ (») Ktinhamma v. Timmaju, 27 ML.J. 

1930 M. 820 : Kama v. Krishna, 1926 M. 60-21 I.C. 246. 

398 -.23 L.W. 186. (h) Kanaran v. Kunjan, 12 M. 307. 

(e) Janakl v. Govindan, 1925 M. 990- H) Govindan v. Narayanan. 23 M.L.J. 
22 L.W. 113 . 706-^17 I C. 473^-1913 M.W.N. 79. 

(d) Stibramanto v. Krishna. 12 L.W (J) Mahammad v. Kunhikutti, 1929 M. 

.161=60 I.C. 77=39 M.L.J. 590 . 451=1928 M.W.N. 867 : Soopi V. Uppu- 

(e) ThimrtMkke v. Akku, 34 M. 481=7 thumma, 33 M. 31=5 I.C. 698 : Moideen 

I.C. 153=1810 M.W.N. 293 ; Kunhommo v. krishnan. 10 M- 322. 
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they can intervene and claim to be impleaded in legal proceed- 
ings instituted by or against the Karnavan on behalf of the tar- 
wad. The expenses incurred in connection with such proceed- 
ings can be recovered from the tarwad funds either by the 
Anandravans who incurred them or by the creditors who ad- 
vanced the amounts, provided the litigation in which they were 
incurred proved successful. Another means of exercising a 
check on an imprudent Karnavan is by imposing restraints upon 
his powers by a family Karar, which will be binding not only 
upon him but even on those who are transferees from him of the 
tarwad properties with notice of the Karar. <"*> As incidental to 
their right of preserving the common property, the Anandravans 
can maintain a suit for injunction to restrain the Karnavan from a 
contemplated unauthorised alienation or imy other act prejudi- 
cial to the interests of the tarwad, but a suit for a mandatory 
injunction against the Karnavan is not maintainable. Any suit 
instituted by the Anandravans in respect of the Karnavan’s act, 
whether it be a suit for setting aside the Karnavan’s alienation or 
for restraining an alienation by him, is a representative suit and 
must be brought on behalf of the whole tarwad making all the 
Anandravans, except minors. parties to the suit. But on the 
recovery of the property for the tarwad, the management of the 
recovered property reverts to the management of the Karnavan 
who has alienated it^*") unless he has been previously removed 
from Kamavanship. Where there are already decrees against the 
Karnavan, they will be binding on the tarwad if they were obtain- 
ed against the Karnavan in his representative capacity and 
there has been no fraud or collusion on the part of the Karna- 
van. But if the decrees are the result of fraud or collusion or 
even wilful negligence or breach of duty of the Karnavan in res- 
pect of tarwad interests, the decrees are liable to be set aside by 
the Anandravans as not binding on the tarwad,^”’ the onus ot 
proving such invalidating circumstances being upon the Anandra- 
vans. 


(k) Anantan v. Sankaran, 14 M. 101 ; 

Kiinju V. Vlmmu. 34 L.W. S48:=1932 M. 
31=61 M.L.J. 549; v. Kelan, 46 

L.W. 375-1937 M.W.N. 1001. 1937 M. 
843 where .in appe.-il tiled by tlie anandra- 
vnns against a decree given adverse to 
the tarwad represented by the Karnavan 
was held competent. 

(l) ylli Raja v. Kunhi Kannan, 29 M.L. 
J. 633. 

(m) Kanna v. Kombl, 8 M. 381 ; Kombi 
v. Lakshmi, 5 M. 201. 

(n) Puzhako v. Mohadeva, 35 M.L.J. 
96=47 I.C. 778. 

(o) Narayanan v. NarayarMn, 32 M.L. 


,T. 489-39 I.C. 16(2) -1917 M.W.N. 222. 

(p) Byari v PuUinna, 14 M. 38. 

(< 7 ) Knnlian v. Snnkarii, 14 M. 78. 

(r) Hnma v. Shekara, 21 M.L.J. '87=6 
I.C. 268 1910 M.W.N. 123. 

(s) Mathu V. Parnmriwaran. 30 M. 214 

17 M.L.J. 127. 

(t) Kunfc7t V. Ammn, 1932 M. 31=34 
L.W. 548=61 M.L.J. 549. 

(u) Tenju v. Chimmu, 7 M. 413 ; Nara- 
yani v. Sanfcunni, 1936 M.W.N. 937 =43 
L.W. 623=71 M.L.J. 545- 1936 M. 861. 

(v) Rayarappa v. Kamaran, 8 L.W. 154 
45 I.C. 489=35 M.L.J. 51. 
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650. Marriage. — Independently of any legislative enactment, 
the law of Malabar does not recognise marriage as a legal in.stitu- 
tion, the relation being in truth not marriage, but a sta^e of con- 
cubinage into which the woman enters of her own free choice and 
is at liberty to ehange when and as often as she pleases. The 
offspring of such a connection would be entitled to an order for 
maintenance under section 488 of the Code of Ci’iminai Procedure 
only if and when the mother’s tavazhi or turwad is unable to main- 
tain Ihem.^'") The forms of such unions usually called samban- 
dhams vary according to the custom of the locality or community, 
but owing to the general feeling against polvandrj of which they 
are the modern survivals and considering the expediency of en- 
abling “ persons following the Marumakkattayam or the Aliya- 
sanlana law of inheritance to contract marriages which shall be 
recognised by Courts of law as legal marriages and to provide for 
the i.ssue of such marriages ” the Malabar Marriage Act (Madras 
Act VI of 1896) was passed allowing registration of marriages, but 
so far as the people following the Marumakkattayam law are con- 
cerned, the said Act has been superseded by the provisions of the 
Madra.s Maimmakkattayam Act, 1933, (Sections 4 to 12 of Act XXTI 
of 1933) printed at the end of this chapter. 

THE MALABAR MARRIAGE ACT, 1896. 

Act No. VI of 1896. 

An Act to provide o form of marriage for persons following the 
Marumakkattayam or the Aliyasantana Law. 


Whereas it is expedient to enable persons following the Marumakkat- 
tayam or the Aliyasantana Law of Inheritance to contract marriages which 
shall be recognized by Courts of law as legal marriages; and to provide for 
the issne of such marriages: It is hereby enacted as follows : — 

Title and application. 

1. This Act may he called the Malabar Marriage Act, 1896: and it shall 
be applicable to all Hindus domiciled in the Presidency of Madras following 
the Marumakkattayam or the Aliyasantana Law of Inheritance. 

Definitions. 

2. In this Act, unless there is something repugnant in the subject or 
context ^ — 


(in) Roman v. Porunfhi. 38 h.W. 587= 
65 M.L.J. 629=1933 M.W.N. 1276=1933 
M. 794 ; Bharata Iyer, In re, 1924 M. 549 
=19 L.W. 275=46 M.L.J. 324=1924 M. 
W.N. 305 : CAamban v. tfathu. 39 M. 957 


= (1916) 1 M.W.N. 111^32 I.C. 144: 
TMIlamma v. Sankunnt, 52 I.C. 893=10 
L.W 229=1919 M.W.N. 632=37 M.L.J. 
361. 
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Sambandham.” 

“Sambandham” means an alliance between a man and a woman by reason 
oi which they, in accordance with the custom of the community to which 
they belong or either of them belongs, cohabit or intend to cohabit as hus- 
band and wife; 

“ Children.” 

“children" means sons and daughters of parents whose Sambandham has 
been registered as a marriage under this Act, whether born before or after 
such registration; but shall not include step-sons or step-daughters. In 
the case of any one whose personal law permits adoption, “children" shall 
include adopted sons and daughters; 

*• Marriage.” 

” marriage,” with its grammatical variations and cognate expressions, 
means, except in section 3 clause (a), the last word of section 3 clause (c), 
section 75, clause (a), and the last word of section 75 clause (c), a Samban- 
dhnm registered under the provisions of this Act: 

“ Tarwad.” 

“Tarwad” means and inch(des all the members of a joint family with 
community of property governed by the Mammakkattayam or the Aliyasan- 
tana Law of Inheritance. 

Conditians subject to which ti Sanihandham ma.v be registered as a marriage. 

3. A Sambandham between Hindus both or either of whom follow the 
Marumakkattayam or the Aliyasantana Law of Inheritance may be considered 
under this Act as hereinafter vrovided subject to the following conditions: — 

(a) neither party must be subject to a personal law of mar- 
riage according to which he or she, as the ease may be, cannot validly con- 
tract a marriage with the other party; 

(b) the relation of the parties must not be such in respect of con- 
sanguinity or affinity that a Sambandham between them is prohibited by any 
custom or usage applicable to the community to which they belong or either 
of them belongs : 

(c) neither partv niitst at the date of the notice under section S have 
a husband or wife living whose Sambandham with her or him has been regis- 
tered under this Act and which marriage is not null and void under section 13 
or with whom she or he is otherwise legally married ; 

(d) the parties must not belong to different communities between the 
members of which, according to the custom or usage applicable to either 
community, cohabitation is prohibited ; 

(e) the Sambandham must have been formed in accordance with the 
customary ceremonies, if any, prevailing in the community to which they 
belong or either of them belongs; 

(f) a party to a Sambandham who is a minor must have obtained the 
consent of his or her legal guardian to the registration of the Sambandham as 
a marriage. 
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Aspointmeiit M Marriage Registrars. 

4. The Local Government may appoint one or more Registrars under this 
Act, either by name or as holding any office /or the time being, for any portion 
of the territory subject to its administration. The officer so appointed shall 
be called “Registrar of Marriages under the Malabar Ma\riage Act, 1B96” and 
is hereinafter referred to as the “Registrar.” The portion of territory for 
which any such officer is appointed shall be deemed '><« district. 

Registration. 

Notice of intention to register a Sambandhain to be given tu the Registrar. 

5. When it is intended to register a Sambandham as a r.iariiage under 
this Act, both or either of the parties shall g.vc notice in the joiin (A) to this 
Act annexed to the Registrar within whose local jurisdiction cither of the 
parties resided at the time when the Sambandham was formed or within whose 
local jurisdiction it is intended to form, it 

Registrar .to Ale such notices and to maintain the Marriage Notice Book.” 

6. The Registrar shall file all such notices and keep them with the records 
of his office, and shall also forthwith enter a true copy of all such notices fairly 
into a book to be for that purpose supplied to him by the Local Government 
and to be called “ The Marriage Notice Book.” Such book shall be open at 
all reasonable times without fee to all persons desirous of xtispecting the same. 

Copies of notice to be served on interested parties. 

7. (1) Every Registrar shall, on receiving any such notice, forthwith cause 
a copy thereof to be affixed to a notice-board in some conspicuous place in 
his office ; and shall then serve or cause to be served at the e-epense of the 
part]/ giving such notice a copy thereof on the other party to the Sambandham, 
if both parties liave not joined in giving such notice, on the guardians, if any, 
of the parties thereto, and on the managing members of the Tarwads or families 
to which they respectively belong. 

Withdrawal of notice. 

(2) If at any time before registration is effected the party by whom 
notice was given under section 5 signifies in writing to the Registrar that he 
withdraws such notice, the Registrar shall, thereupon, at the expense of the 
party withdrawing the same, communicate the fact of withdrawal to the per- 
sons mentioned in sub-section (1). 

Petaons entitled to object to regbtration of a Sambandham. 

8. (1) Any person entitled to receive a notice under sub-section (1) 
of section 7, any member of the Tarwad or family of either party, or any 
person having any expectancy of succession to the property, if any, of such 
Tarwad or family of either party may, within one month from the date of such 
service of notice, object to such registration on the ground that such Sam- 
bandham or registration is in contravention of the conditions prescribed in 
section 3. 

Procedure of Registrar if objection is taken. 

(2) Such objection shall be in writing signed by the person objecting 
and shall be presented by the objector or his duly authorized agent to the 
Registrar who shall file the same in his office. A copy of such objections shaft 
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at the expense of the objector be served on the party by whom notice was 
given under section 5. 

(3) On receipt of a notice of objection Lmade under sub-section (1)1, 
the Registrar shall not proceed to register the Sambandham as a marriage 
until the expiry of four months from the receipt of such notice unless such 
notice is in the meantime withdrawn. 

Procedure if no objection is taken. 

(4) If no such objection be made under this section and if neither party 
withdraws the notice umler section 7, sub-section (2), such Sambandham may 
at any time, not being less than one month nor more than six months from 
the service of the notice under section 7, be registered as a marriage. 

Person objecting may tile a suit iu Civil Court. 

9. Any person objecting to the intended registration of a Sambandham 
may, after complying with the provisions of section 8, file a suit in a competent 
Civil Court for a declaratory decree declaring that such registration would 
contravene one or more of the coTiditions prescribed in section 3. 

Registration to be delayed pending final disposal of suit, if certificate of insti- 
tution is lodged with Registrar. 

10. The Judge before whom such suit is instituted shall thereupon give the 
person instituting the same a certificate to the effect that such suit has been 
filed. If such certificate be lodged with the Registrar within four months from 
the receipt of notice of objection, the Sambandham shall not be registered as 
a marriage under this Act till the decision of such Court has been given and 
the period allowed by law for appeals from such decision has elapsed ; or, if 
there be an appeal from such decision, till the decision of the Appellate Court 
has been given or such suit or appeal has been withdrawn or dismissed for 
default. 

If such certificate be not lodged within the period prescribed in the last 
preceding paragraph, or if the suit by the objector be finally dismissed or with- 
drawn, the Sambandham may be registered as a marriage. 

Declaration to be signed before registration. 

11. Before a Sambandham is registered as a marriage, the parties thereto 
and three witnesses shall, in the presence of the Registrar, sign a declaration 
in the form (B) to this Act annexed. If either party is a minor, the declaration 
shall also be signed by his or her legal guardian, and in every case it shall be 
countersigned by the Registrar. 

Registrar to enter certilicate of marriage in the Marriage Certificate Book. 

12. When such a declaration has been made, the Registrar shall enter a 
certificate of marriage in a book to he for that purpose supplied to him by the 
Local Government and to be called "The Marriage Certificate Book" in the 
form (C) to this Act annexed, and such certificate shall be signed by the 
Registrar and countersigned by the parties, three witnesses and, if either party 
is a minor, by his or her guardian also. 

Registration at a private residence. 

13. Subject to such rules as may be prescribed in that behalf by the Local 
Government, the Registrar may attend -at the private residence of the parties 
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or of the guardian of a party who is a minor for the purpose of such decla- 
ration and marriage certificate book being signed by them in his presence. 

Fees payable to RcglstraT. 

14. The Local Government shall prescribe the fees payable for the duties 
to be discharged by the Registrar under this Act. 

The Registrar may demand payment of any such fee before the registration 
of the Sambandham or performance of any other duty in respect of which it is 
payable. 

The said marriage certificate book shall, at all reasonable times, he open 
for inspection. The Registrar shall furnish certified extracts from the marriage 
certificate book upon payment of the fee prescribed by the Local Government 
therefor, and such extracts shall he admissible as evidence of the due registra- 
tion as marriage of the Sambandham therein mentioned. 

Marriafi^ when null and void. 

15. fl) A marriage shall be null and void only — 

(a) if either party is subject to a personal law of marriage according 
to which he or she, as the case may be, cannot validly contract a marriage with 
the other; 

(b) if a relationship can be traced between the parties through some 
common ancestor who stands to each of them in a nearer relationship than 
that of great-great-grandfather or great-great-grandmother, and by reason of 
such relationship a Sambandham between them is prohibited by any custom 
or usage applicable to the community to which they belong or either of them 
belongs ; 

(c) if either party has a husband or wife living whose Sambandham 
with such party has been registered as a marriage under this Act and such 
marriage is not null and void under clauses fn) end fb) of sub-section (1) or 
with whom she or he has been otherwise legally married. 

(2) A marriage shaU not he invalid on the ground that the Sambandham 
or registration contravenes any of the grounds mentioned in section 3 other 
than those specified in clauses (a), (b) and (c) of sub-section (1). 

Marrlaire not invalid by reason of irregularity in procedure. 

16. (!' No marriage under this Act shall be held invalid by reason of any 
irregularity in the giving of notice under section 5 or of failure to give notice 
under section 7 to any person entitled to receive it, or by reason of any irre- 
gularity in the publication or service of the copy of such notice or in complying 
with the provisions of section 5, 11 and 12, 

(2) But, when any person entitled to be served with copy of notice 
under section 7 has not been so served, it shall be competent to him to institute 
a suit within three months from the date of registration of the Sambandham 
for cancellation of such registration on all or any of the grounds mentioned 
in section 3. 


MAINTENANCE. 

Maintenance of wife and children. 

17. (1) The wife and children shall be entitled to be maintained by the 
husband or father, as the case may he. In a cioil suit by the wife or children 
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/or maintenance, it ahall be open to the husband or father to plead all defeneea 
open in such a suit to a Hindu governed by the ordinary Hindu law. 

(2) Nothing herein contained shall affect the right of the wife and 
children to be maintained by the Tartoad. 

GUARDIANSHIP. 

Guardianship of minor wife and children. 

18. When a man’s wife and children are minora maintained by him or his 
Tarwad, he shall, subject to the provision of the Guardians and Wards Act, 
1890, be the guardian of his wife when she is over fourteen years of age and 
of his children ; Provided that such guardianship shall not extend to the right 
and interest of his wife or children in the property of the Tarwad to which 
his wife and children belong. 


DIVORCE. 

Petition for dissolution of marriage. 

19. A husband and wife or either of them may present a petition for dis- 
solution of the marriage in the Court of the District Munsif within the local 
limits of whose jurisdiction either the husband or wife, or in cases in which 
one of them alone is petitioner, the respondent has a permanent dwelling or 
actually and voluntarily resides or carries on business or personally works for 
gain at the time when the petition is presented. 

Explanation.— For the purposes of this section the Madras City Civil Court 
shall be deemed to be the Court of the District Munsif in respect of the area 
within the local limits for time being of the ordinary original civil jurisdiction 
of the High Court of Madras. 

Notice to be given to other party, if petition is not joint. 

20. A copy of such application when 'made by one party alone shall be 
served on the other party to the marriage at the expense of the petitioner. 

Court to declare marriage dissolved on motion made within a specifled period. 

21. Six months after the presentation of a petition by both parties, or in 
cases where the application is made by one party alone six months after the 
service of notice under section 20, the Court shall, on the motion of the appli- 
cants or applicant, declare in writing the marriage dissolved : 

Provided that such motion is made ivithin seven days after the expiration 
of the six months or, if the Court is closed then that such motion is made on 
the day on which the Court is re-opened. Upon such declaration the marriage 
shall be deemed dissolved from the date of such declaration ; and no declara- 
tion made under this section shall be held invalid by reason of any irregularity 
in complying with the provisions of sections 19, 20 and 21. If no such motion 
is made within the time hereinbefore prescribed, the Court shall dismiss the 
petition. 


Maintenance when claimable by divorced wife. 

22. Where a marriage has been dissolved without the consent of the wife, 
she sihall, notwithstanding such dissolution, be entitled to claim mainienaHee 
from the husband so long as she remains a Hindu, continues chaste, and does 
not form a Sambandham or contract a marriage ; 
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Provided that she was not fpiiliy of adultery uncondoned before euch 
dissolution. 

Succession to separate property of a married man dyings intestate. 

23. Where a nian following the Marumdkkaltayaui or the Aliyasantana 
Law of Inheritance dies mtestate in respect of his s. 'f -acquired or separate 
property or any portion thereof, one-half of such properly or in the event «>/ 
710 member of his Tarwad surviving him the whole of such property shall 
devolve on his widow if he leaves no children, or «'i his children in equal 
shares if he leaves no widow, or on his widow and children in equal shares 
if he leaves both widow and children. 

Succession to separate properly of a married Tvoman d>ing intesiale. 

24. Where a woman- followim, the Marumahkattayam or the Aliyasantana 
Law of Inheritance does intestate in revpeef of her separate or self-acquired 
property or any portion thereof, one-half oj such property shall devolve in 
equal shares upon her children and. in the event -if no membe.' of her Tar- 
wad surviving her, the whole of such nroperty shall devolve on her hus- 
band. 

Service of notice under this Act. 

25. Copies of notices under subsection (I) of section 7. notice of with- 
drawal under subsection (2) of section 7, conics of obicefions under sub- 
section (2) of sectioti 8, shall be served through such officer or Court as the 
Local Government may direct in this behalf, and the law in force for the 
time being for the service of stimmons on a defendant in a civil suit shall 
apply to such service. 


FORM A. 


To 


(Section 5.) 

NOTICE OF MARRIAGE. 


, a Registrar of Marriages under Act 

the District of 

I hereby give you notice that I intend registering as a marriage under 
Act the Sambandhom between me and the other party herein 

named and described: — 







Tlic place 
In which 


Names of 




the 


Tarwad 

N.smes of Rank or 



Sam- 

Name 

and of tlie 

the legal profession 

Rest- 


handham 

manaRlng 

guardians or 

dence 

Age. 

Caste. was 


member 

(if any) railing. 



formed 


thereof. 




or Is 
Intended 






to be 

A. B. . . 






C. D. . . 







Witness my hand, this day of 


189 . 
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FORM B. 

(Section 11.) 

DFCLARATION TO BE MADE SEPARATELY BY THE BRIDEGROOM 
AND BY THE BRIDE 

I, A. B, hereby declare as follows 

(1) I am a Hindu govenied by the Law of Inheritance. 

(2) I am years of age, 

(3) The registration of my Sambandham with will not 

contravene any of the conditions prescribed in section 3 of Act. 

(4) I consent to the registration as a marriage of the Sambandham bet- 
ween me and C.D. [or, if the party making the declaration is a minor, (4) 
My legal guardian consents to the registration as a marriage of the Samban- 
dham between me and C.D.] 

(5) I am aware that, if any statement in this declaration is false and 
if in making such statement I either know or believe it to be false or do 
not believe it to be true, I am liable to imprisonment and fine. 

(Sd) A.B. (the Bridegroom or Bride). 

(Signed) G.H. 1 (A.B.) E.F. (Guardian, if any.) 

„ I.J. V Tlu'cc witnesses. (Countersigned) M.N., 

( „ ) K.L. J Registrar of Marriages under Act 

for the District of 


FORM C. 

(Section 12.) 

MARRIAGE CERTIFICATE. 

I, E.F., certify that, on the pf 189 , appeared before me 

A.B. and C.D., each of whom in my presence and in the presence of three 
witnesses, whose names arc signed hereunder, made the declarations required 
by Act , and that the Sambandham between them was registered as a 

marriage under the said Act in my presence. 

(Signed) EP., 

Registrar of Marriages under Act 
for the District of 
(Signed) A.B. 

( „ ) C.D. 

( .. ) M.N. (Guardian. 

if any) 


(Signed) G.H. \ 

( „ ) IJ. V Three witnesses. 

( ) K.L. J 

Dated the day of 189. 


651. Adoption- — ^Adoption is of very rare occurrence in Mala- 
bar and is purely a secular act without any religious 
undertaken to perpetuate a tarwad which has approached the brink 
of extinction. Usually the adoption is made of a girl, for the adop- 
tion of a boy does not serve this purpose as his descendants cannot 
become members of a tarwad for purposes of perpetuating it. But 
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there is no objection to the adoption of a xnale(') nor to the number 
of persons adopted^") or to the age of the adoptee or adoptees. 
But an adoption can never be made to a member or bra:'ch of a 
tarwad but to the tarwad as a whole and though it is made by 
the Karnavan of the tarwad it can be made only alter consulting 
all the members of the tarwad. Where the adoption is made 
only of a member or some of the members of another tanvad, the 
adoptees lose their rights in the tarwad of their birth, but if all the 
members of a tarwad are adopted, the adoptees do not lose the 
properties of that tarwad but continue to hold them as their 
separate properties distinct from the properties of the adoptive 
tarwad. 

652. Partition. — ^Except when all the members of the tarwad 
consent there can be no partition of its properties. If there are 
minors in the tarwad they have to be properly represented by 
other adult members and their interests protected. Otherwise on 
their attaining majority the partition is liable to be reopened. 
When a partition does take place with the concurrent will of all 
the tarwad members, the question of what share is to be alloted to 
a particular branch or individual member of the tarwad can hardly 
arise because unless all the persons agree to the partition which mean 
unless they agree not only to the propei'ty being divided but also 
in what shares it is to be divided, there cannot be a binding parti- 
tion. Partition being opposed to the genius and spirit of the Malabar 
law any arrangement by way of partition is in the nature of a 
family arrangement or Karar and hence is subject to all the legal 
incidents of such a transaction. But it may be safely premised 
that every member of the tarwad being equally interested in the 
property any partition arrangement should not be on the 
stirpital but on the per capita basis. Thus if a tarwad consists 
of a brother and two sisters and the issue of the sisters, and one 
sister has 9 children and the other sister has 14, the property is to 
be divided into 26 shares, one share being alloted to the brother, 
ten shares to the tavazhi of the sister having nine children and 
fifteen shares to the tavazhi of the sister having fourteen 
children. Now under the Madras Marumakkattayam Act of 
1933, which however applies only to persons governed by the 

(*) Subramanyam v. Paratnetwaran, 11 L.R. 664 ; See also Maehingal Seetha v. 
M. 116. Maehingal Keln, 49 L.W. 581 for a dls- 

(v) Moore’s Malabar Law, page S3, S.A. cussion of this question. 

No. 19 of 1874; Kunja v. Aiyappan, 9 (c) Veluthakkal v. Koloppon, 31 M.L. 

Tr. L.R. 100. J. 879=34 I.C. 818=1917 M.W.N. 106. 

{*) Voltoppu V. Pant. 9 M.L.J. 196. (d) (Ibid). Sarayant v. Achuthan. 42 

(o) Ramon Menon v. Ramon Menon, M. 292=51 I.C. 10=36 M.L.J. 529. 

24 M. 73=27 I.A. 231=10 M.L.J. 245= (e) Panga v. Unnlkutti. 24 M. 275. 

4 C.W.N. 310 ; Chanda v. Subbu. 13 M. </) Sreedevl v. Peruvunnt. 40 L.W. 455 
209. =1935 Mad. 71=67 M.LJ. 671=1934 M. 

W.N. 1210. 


(b) VetayuMan v. Rmnagwaml, 7 7^. 
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MarnmnWlfa ttay aTTi Law, it is not necessary that all the members 
of the tarwad should consent for a valid partition; any tavazhi 
represented by the majority of its major members may claim to 
^ aka its share of all the properties of the tarwad and separate from it 
provided that if there is an ancestress common to that tavazhi and 
any other tavazhi of the tarwad her consent is obtained for such 
separation (Section 38 of Mad. Act 22 of 1933) and the share alloted 
to the tavazhi shall bo on the per capita basis (Section 40 of Mad. 
Act 22 of 1933). But conversion of a member of a tarwad to 
another religion entitles him to claim and the other members to 
compel him to take his or her share of the tarwad properties and 
separate from the tarwad (Sec. 39 of Act 22 of 1933).^*’^ 

653. Inheritance. — ^Religious efficacy not being a ground of 
preference in succession among the people governed by the 
Marumakkattayam law, the only test that ought to be applied to 
determine the preferential heir must be the test of propinquity or 
nearness of blood. But group succession being the rule among 
these people, the question arises whether when a person having 
separate property dies, his property should be taken by the tarwad 
of which ho was a member or by the tavazhi to which he belonged. 
Applying the test of propinquity, it is the tavazhi that must succeed 
and not the whole tarwad."*) But the Madras High Court has not 
been quite logical in its conclusions on this question and while 
it holds that the separate property of a female member would go to 
her tavazhi,**) it says that of a male member would be taken 
by the tarwad *j) subject to the exception that if the property of 
the male member has been acquired with the help of the tavazhi 
property, that property would be taken by the tavazhi. ^)') When 
there are several tavazhies, they having separated from one another, 
on the extinction of a tavazhi by the death of its last member, the 
tavazhi from which the extinct tavazhi separated last, succeeds to 
its properties in preference to others, though more nearly connected 
with it by blood.") This is yet another unwarranted exception to 
the rule of propinquity. 


654. Wills. — ^Every person governed by the Marumakkatta- 
yam or the Aliyasantana Law of Inheritance, if of sound mind and 
not a minor, can dispose of his self-acquired or separate property 


la) But see Pathuina v. Raman Nam- 
biar. 44 M. 891-=14 L.W. 257=41 M.L.T. 
243=1921 M.W.N. 594=1921 M. 224 
(F.B.). 

(h) Sakthl V. Sakthi. 24 Tr. I..R. 102 : 
iWoJijappo V. Marudevi, 39 M. 12=30 M. 
LJ. 204---32 I.C. 165. a case* under Aliya- 
^aiitana Law. 

(0 Krishnan v. Damadaran. 38 M. 48= 


17 I.C. 769=24 M.L.J. 240. 

(j) Raman v. Madhavan, 1927 M. 244; 
Covlndan v. Sankaran, 32 M. 351=2 I.C. 
ia3=19 M.L.J. 350. 

(fe) Komu V. Ittialha, 10 M.L.J. 57. 

(1) Copala V. Raghavtt, 21 L.W. 215= 
1925 M. 460 ; Sankunni v. Rama. 1929 M. 
346. 
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by will under the provisions of the Malabar Wills Act, V of 1898. 
Even property which once belonged to a tarwad may become the 
separate property of a person when he or she happens to be the 
last survivor of the tarwad. So also in the case of property belong- 
ing exclu.sively to the tavazhi of a tarwad. the last surviving 
member of that tavazhi can dispose of that pi .)perty by will, even 
though he belongs to a tarwad consisting of othcn- members. 

THE MALABAR WILI.S ACT. 1898. 

Act No. V r,f 1898. 

An Act tu ileclare the te stain it uiry iiowet of persons governed by the 
Mammakkattayaw or the Aliyasantana l.^w of Inheritance and to provide 
rules for the execution, attestahon, revocation and revival of the wills 
of such persons. 

Prcainbir. 

Whereas dovbts have aiiscu regarding the testamentary power of persons 
gorerned bj/ Ktu MnrinudJrffnUnvntu oi the Aliyasiintnna Law of Inheritance; 
and whereas it is expedient to reniore such doubts, and to provide rules 
for the r.veculion, attestation, revocation and tevival of the of such 

persons : it w hereby enacted us follows : — 

PART I. 

PRELIMINARY. 


Short title. 

]. (I) This Act may be called the '‘Malabar Wills Act, 1898. 

Ijocal extent. 

(2) It e.vtends to the whole of the Presidency of Madras; and 
Commencement. 

(3) It shall come into force on .such date as the Local Government by 
notification shall appoint in this behalf. 

Provided that nothing in this Art shall be deemed to affect tlie Hindu 
Wills Act. 1870. 

Interpretation cluase. 

2. In this Act, unless ther. he something repugnant in the subject or 
context , — 

“Minor.” 

(1) “minor’’ means any person who shall not have completed the age 
of eighteen years: 

(2) “will” means any legal declaration of the intentions of the testator 
with respect to his property mbich he desires to be carried into effect after 
his death: 
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"Codldl.” 

(3) “Codicil" means an instrument made in relation to a will and explain- 
ing, altering or adding to ita dispositions. It ia considered as forming an 
additional part of the will. 

PARTH. 

OF WILLS. 

Prcsons to whom this Part shall apply. 

3. This Part shall apply to persons domiciled in the Presidency 
of Madras who are governed by the Marumakkattayam or the Aliyasantana 
Law of Inheritattce. 

Persons capable of inakiiiif wills. 

4. Every person of sound mind and not a minor may by will dispose 
of property which he could legally alienate by gift ‘inter vivos* and shall 
be deemed to have been always competent so to dispose of such property. 

Explanation 1. — Persons who are deaf or dumb or blind are not thereby in- 
capacitated for making a will, if they are able to know what they do by it. 

Explanation II . — One who is ordinarily insane may make a will during 
an interval in which he is of sound mind. 

Explanation III.— No person can make a will while he is in such a state 
of mind whether arising from drunkenness or from illness or from any other 
cause that he does not Unovi what he is doing. 

Will obtained by frauds coercion or importunity. 

5. A will or any part of a wiVL, the making of which has been caused 
by fraud or coercion, or by such importunity as takes away the free agency 
of the testator, is void. 

Will may bo revovked, or altered. 

6. A will is liable to be revoked or altered by the maker of it at any 
time when he is competent to dispose of his property by will. 

7. Nothing contained in section 4 shall — 

(a) affect any right established before the commencement of this Act 
by a final decree of a Court of competent jurisdiction; 

(b) authorize a testator to deprive any person of any right of main- 
tenance of which, but for section 4, he could Ttot deprive them by will’. 

(c) affect any law of intestate succession or authorize any testator to 
create in property any interest which he could not have created prior to 
this Act. 


PAST in. 

OF THE EXECUTION, ATTESTATION, REVOCATION, ALTERATION 
AND REVIVAL OP WHXS. 


Person to whom this Part shall apply. 

8. This Part shall apply to persons governed by the Marumakkattayam 
or Aliyasantana Law of Inheritance, whether they are domiciled in the Pre- 
sidency of Madras or not. 
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Execution of wills and codicils. 

9. All wills and codicils made on or after the date of the commence- 
ment of this Act within the Presidency of Madras, and all such uills and 
codicils made outside the said Presidency so far as relate to immoveable 
property situated within the said Presidency, must be executed according to 
the following rides: 

^ First.— The testator shall sign or shall affix his mark to the will, or rt 
shall be signed by some other person in his presence and by his direction. 

Second.— The signature or mark of the testator, ur the signature of the 
person signing for him, shall be so placed that it shall appear that it was 
intended thereby to give effect to the writing as a will. 

Third.— The will shall be attested by two or more witnesses, each of 
whom must have seen the testator sign m affix his mark to the will, or have 
seen some other person sign the will in the presence and by the direction of 
the testator, or have received from the testator a personal acknowledgment 
of his signature or mark, or of the signature of such ocher person; and each 
of the witnesses must sign the will in the presence of the testator, but it 
shall not be necessary that more than one witness hz present at the same 
time, and no particular form of attestation shall be necessary. 

Incorporation of papers by reference. 

10. If a testator, in a will or codicil duly attested, refers to any other 
document then actually written as expressing any part of his intentions, 
such document shall be considered as forming a part of the will or codicil 
in which it is referred to. 

mtness not ^squalificd by interest or by being executor. 

11. No person, by reason of interest in or of 'its being ar- executor of 
a will, is disqualified as a witness to prove the execution of the will or to 
prove the validity or invalidity thereof. 

Revocation of will or codicil. 

12. No will or codicil, nor any part thereof, shall be revoked other- 
wise than by another will or codicil, or by some writing declaring an in- 
tention to revoke the same and executed in the manner in which a will 
is hereinbefore required to be executed, or by the burning, tearing 
or otherwise destroying the same by the testator, or by some person in his 
presence and by bis direction, with the intention of revoking the same. 

Effect of obliteration, interlineation or alteration in a will. 

13. No obliteration, interlineation or other alteration made in any will 
after the execution thereof shall have any effect, except so far as the words 
or meaning of the will sboll have been thereby rendered illegible or un- 
discemible, unless such alteration shall be executed in like manner 
as hereinbefore is required for the execution of the will', save that the will, 
as so altered, shall be deemed to be duly executed if the signature of the 
Ustator and the subscription of the witnesses be made in the margin or on 
some other port of the will opposite or near to such alteration, or at the 
foot or end of or opposite to a memorandum referring to such alteration, 
and written at the end of some other part of the will. 
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Revival of a will or codicil. 

14. Nc will or codicil, nor any part thereof, which shall be in any 
manner revoked, shall be revived otherwise than by the re-execution thereof, 
or by a codicil executed in manner hereinbefore required, and showing an 
intention to revive the same : and when any will or codicil, which shall be 
partly revoked and afterwards wholly revoked, shall be revived, snch revi- 
val shall not extend to so much thereof as shall have been revoked before 
the revocation of the whole thereof unless an intention to the contrary 
shall be shown by the will or t-odieij. 

Execution and revocation of will or codicil by soldiers or mariners. 

25. No will or codicil made by a soldier employed in an exiiedHion or 
engaged, in actual warfare or by a mariner at sea and no revocation by snch 
person of his will or codicil shall be deemed invalid by reason only of such 
will, codicil or revocation not being made in accordance with the provisions 
of this Part. 

THE MADRAS MARUMUKKATTAYAM ACT, 1933 
ACT NO. XXII OF 1933. 

[Received the assent of the Governor on the 21st March, 1933 and of the 
Governor-General on the 12lh April, 1933) 

An Act to define and amend in certain respects the law relating to marriage, 

guardianship, intestate succession, family management and partition 
applicable to persons governed by the Mnrumakkattayam 
law of inheritance. 

Whereas it is expedient to define and amend in certain respects the law 
relating to marriage, guardianship, intestate succession, family management 
and partition applicable to persons governed by the Marumakkattayam laio 
of inheritance; 

and whereas the previous sanction of the Governor-General has been 
obtained to the passing of this Act; 

It is hereby enacted as follows: — 


CHAPTER 1. 

PRELIMINARY. 

Short title and application. 

1. This Act may be called "The Madras Marumakkattayam Act, 1932. 
(2) It shall apply — 

(a) to all Hindus in the Presidency of Madras who are governed by 
the Marumakkattayam laio of inheritance. 

(b) to all Hindus outside the soid Presidency governed by the said law 
in respect of properties within it; and 

(c) to all Hindu males, whpther governed by the said law or not, who 
have contracted or may contract marital alliance* with Hindu females gov- 
erned by the said law. 
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Repeal of Madras Act IV of 1896. 

2. The Malabar Marrinye Act, 1806, in so far as it is applicable U» Hindus 
iollowing the Mamimakkattayam law uf inherita»u-e, is hereby repealed. 


it. Ill 1/iis Act, unless there is auylhiiiy lepiiumi m die subject or con- 
text — 

(a) ' anandravaii ' means any lueiubci of twnsad otlic; ilum ihe kar- 

iiavan ; 

(h) 'Collector' means the Collector of Malabai or South tianara, as 
the case may be, and includes any Renenne Diiusiou ■! Officer irho 
is authorized by the Collector to perform his Junctions until;' this Act, 

(c) ‘ karn avail ' means the oldest male member of c laru-itd or tavarhi. 
as the case may be, tii ichom the right to muiiayement of its jo operlies 
vests, or, in the absence of a male membei, the oldest femnle member nr 
where by custom or family usage the right to 'Uch manayeinent vests in 
tlie oldest female member, such female member; 

(d) 'major' means a person trho has attained eiyhleen years of aye; 

(e) ' inarinuakkattayain' means the lystem of inheritance in which des- 
cent is traced in the female line but does not include the system of inheri- 
tance /< note It as the Aliyasaniana . 

(f) ' marumakknttayi’ means a person yooerned by the Mariimakkat- 
tayam law of inheritance ; 

(g) ‘minor’ means a person who has not attained eiyhtcen years of 

age , 

(h) 'prescribed' means prescribed by rules made under this Act; 

(i) ‘tarwad’ means the group of persons fo niiiy a joint family with 
community of jiroperty governed by the Manimakkattayam law of inheritance : 

(j) (t) 'tavazhi’ used «i relation to a femnle means the group of per- 
sons consisting of that female, her children and nil her descendants in the 
female line ; and 

(it) ‘tavazhi’ used in relation to a male means ihe laiuizhi of the 
mother of that male. 


CHAPTER U. 

Marriage and ns Dissolution. 

Marriages valid under the Act. 

4. (1) Save as provided in section 5. the conjugal union of a Maru- 
makkattayi female with — 

(i) a male belonging to the same community us snc/i female, or 

(ii) a male, not belonging to such conitiiunily and whether a mani- 
makkattayi or not, shall be deemed for all purposes to be a legal marriage if — 

(a) the parties to the union are not related to each other in such degree 
of consanguinity or affinity that conjugal union between them is prohibited 
by any custom or usage of the community to which they belong or either of 
them belongs; and 

(b) the union — 
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(1) was openly solemnized in accordance with the customary cere- 
monies, if any, prevailing in the community to which the parties belong or 
either of them belongs, before the date on which this Act comes into force 
and is subsisting on such date ; or 

(ii) is so solemnized in accordance with such ceremonies on or after 
the date on which this Act comes into force and, where either or both the 
parties are minors, with the consent of the guardian or guardians of such 
minor or minors; or 

(iiO was registered as a marriage under the Malabar Marriage Act, 
1896, be/ore the date on which this Act comes into force and is subsisting on 
such date. 

(2) A conjugal union between minors or between a minor and a major 
which would otherwise be a valid marriage under sub-section (1) shall not be 
deemed to be invalid merely on the ground that the consent of the guardians 
or guardian of such minors or minor was not obtained to the union. 

(3) Notice of every marriage contracted on or after the date on which 
this Act comes into force shall be given by such person, to such authority, in 
such form and within such time as may be prescribed. Failure to give such 
notice shall be punishable with fine which may extend to fifty rupees but such 
failure shall not invalidate the marriage or affect the legal rights of the parties 
to, or the issue of, such marriage. 

Marriage during continuance of prior marriage void. 

5. (1) During the continuance of a prior marriage which is valid 
under section 4, any marriage contracted by either of the parties thereto on 
or after the date on which this Act comes into force shall he void. 

(2) On or after the said date, any marriage contracted by a male with 
a marumakkattayi female, during the continuance of a prior marriage of such 
male, shall be void, notwithstanding that his personal law permits of polygamy. 

Note : — In the case of a female governed by the Marumakkattayam La'V 
as modified by this Act, any marriage contracted by her with a Hindu male 
during the continuance of a prior marriage of such male is void under this 
section, notwithstanding that his personal law permits of polygamy, and 
such a marriage cannot be held to be valid merely because at the time of 
the marriage the Marumakkattayee female had made a declaration that she 
had renounced her personal law. 1"^) 


IHssolution of marriage, 

6. A marriage valid under section 4 may be dissolved— 

(a) by a registered instrument of dissolution executed by the parties 
thereto; or 

(b) by an order of dissolution as hereinafter provided : 

Provided that if either or both the parties is or are minors, the marriage 
shall not be dissolved until aiter the party has become a major or both the 
parties have become majors, as the cate may be. 

Petition for dissolution. 

7. (1) A husband or wife may present a petition for dissolution 
marriage — 


(m) Venkatanman v. JanoM, 49 L.W. 403. 
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(1) if the place where the marriage was contracted or the respondent 
has a permanent dwelling or actually and voluntarily resides or carries on 
business or personally works for gain, at the time the petition is presented, is 
situated within the local limits of the jurisdiction of the Court of a District 
Munsif, in such Court ; 

(ii) if such place is not situated within the local limits of the jurisdic- 
tion of the Court of any District Munsif. in the Court ,f the Subordinate Judge 
or if there is no such Court, in the Court of the District Judge, with'n the local 
limits of whose jurisdiction such place is situated ; a"d 

(Hi) if such place is situated within the local limits for the time benig 
of the ordinary original cioil jurisdiction of the High Court of Madras, in the 
Madras City CiuU Court. 

(2) The petition shall specify the place where and the date on which 
the marriage was contracted and if the respondent was a minor at the time of 
the marriage, the name and address of the guardian, if any, with whose consent 
the marriage was contracted. 

Service of copy of petition on respondent. 

8. A copy of such petition shall be served at the expense of the petitioner 
on the respondent. 

Order of dissolution. 

if. On the motion of the petitioner made not earlier than six mo7Uhs after 
the service of the copy as aforesaid, if the petition is not ujithdrawn in the 
meantime, the Court shall, on being satisfied after such inquiry as it thinks fit 
that a marriage which is valid under section 4 was contracted between the 
parties, by order in writing declare the marriage dissolved. The dissolution 
shall take effect from the date of such order. 

Application of the Code of Civil Procedure, 1908. to petitions. 

10. The provisions in the Code of Civil Procedure, 1908, shall, so far as 
may be, apply to petitions under this Chapter. 

Bar of suit for restitution of conjugal rights. 

11. No Court shall entertain a suit for restitution of conjugal rights between 
the parties to a marriage valid under section 4. 

Chapter not to apply to marriages at Nambudri women. 

12. Nothing contained in this Chapter shall apply to the marriage of any 
Nambudri woman following the Marumakkattayam law of inheritance. 


CHAPTER in. 

MAmTENAHCE AND GVABDIANSHIP. 

Maintenance of wife and minor children. 

13. (1) The wife and minor children other than married minor daughters 
under the guardianship of their husbands, shall be entitled to be maintained 
by the husband or the father, as the case may be : 

Provided that the wife shall not be entitled to maintenance from the 
htuiband if she refuses to live with him without just cause. 
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{2) Nothing contained in siih-section (1) shall affect the right o/ any 
person to maintenance from his or her tarwad or tavazhi properties. 

(3) In awarding maintenance under sub-section (1) the Court shall 
have line regard to the means ami circumstances of the person against and by 
whom maintenance is claimed and to the reasonable toants of the person 
claiming maintenance. 

Guardianship of minor wife and children. 

14. The husband .n/ioil he the guardian of his minor wife in respect of her 
person and property and, .subject to the provisions of section IS, the father 
shall be the guardian of his minor children other than married minor daughters 
under the guardianship of their husbands, in respect of their person and 
propel ty. 

Provided that such guardianship shall not e.rte»d to the right and interest 
of the wife or children in respect of their tarwad or tavazhi properties : 

Provided further that nothing contained in this .section shall apply to a 
female member of any of the tarwads included in the schedule or her children, 
where such female member resides in her own tarwad house and not with her 
husband. 

(iiiardianship of minor rhiidrrn hy husband derrased or divorced. 

15. The mother .diiill he the guardian of the nerson and pi operty of her 
minor children if their father is dead or the inurrifige of their parents "S 
dissolved. 

Saving of the operation of the Guardians and Wiinis Act. 1890. 

16'. Nothing contained in seetious 14 and IS shall hr deemed to affect the 
operatioiui of the Guardians and Wards Act, 1890. 


CHAPTER IV. 

Intestate Succession. 

Property as to which a person is considered to have died intestate. 

17. A person i.s deemed to die intestate in respect of all property of which 
he has not made a testamentary disposition which is capable of taking effect. 

Illustrations. 

(t) A has left no will. lie has died intestate in respect of the whole 
of his property. 

(ii) A has left a will whereby he has appointed B his executor hut 
the will contains no other provisions. A has died intestate in respect of the 
distribution of his property. 

(iii) A has bequeathed his whole property for an illegal purpose. A 
has died intestate in respect of the distribution of his property. 

fiv) A bequeathed Rs. IfiOO to B and Rs. IftOO to the eldest son of C 
and made no other bequest and died leaving Rs. 2,000. C died before A without 
ever having had a son. A has died intestate in respect of the distribution of 
Rs. IfiOO. 
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Devolution of properly left by inariimakkattayi male intestate. 

18. On the death intestate of a marumakkattayi male, his ■property, which 
is self-acquired or separate, shaU devolve in the order and according to the 
rules contained in sections 19, 20, 21, 22, 23 and 24. 

Where intestate has left mother, widow, children and lir.-al drrrendaut^. 

19. Where the intestate has left surviving him a cUdd or children, or a 
lineal descendant or descendants in the female line through u deceased daughter 
or daughters, or both, and also his mother or a u dow i r widows or both his 
mother and a widow or widows, the whole of the property shall belong to them. 
In the absence of the mother and widow, the whole of the property shall belong 
to the child or children and such lineal dcscend int or descendans ; ctnd in the 
absence of the mother, widow and child, the whole of the property .diall belong 
to such lineal descendant or descendants. 

Rules of distribution in cases falling under section 19. 

20. The distribution of the property awotg the heirs referred to in section 
19 shall be made in accordance iciih the following rules 

(i) The widow or, if there is more than one widow, each of the widow, 
shall be entitled to a share equal to that of a child. 

(ti) The mother shall be entitled to a share equal to that of a child. 

(Hi) Every child (son or daughter) shall be entitled to an equal share • 

Provided that if a daughter has pre-deceased the intestate, the lineal des- 
cendants of such daughter in the female line, shall he entitled to the share 
which such daughter would have taken had .she survived the intestate. 

(iv) Grandchildren by a deceased daughter, shall be entitled in equal 
shares to what their mother would have taken had she survived the intestate : 

Provided that if a granddaughter has pre-deceased the intestate, the lineal 
descendants of such granddaughter in the female line, shall be entitled to the 
share which such granddaughter would have taken had she survived the 
intestate. 

(v) In like manner the property shall go to the surviving lineal des- 
cendants of the intestate in the fe'male line where such descendants are in the 
degree of great-grandchildren or in a more remote degree. 

Explanation I. — The descendants of a daughter, daughter’s daughter or 
other female descendant in the female line, shall not be entitled to any share 
in such property if such daughter, daughter’s daughter or other descendant is 
alive at the time of the death of the intestate. 

Explanation II. — The descendants of a son who has pre-deceased the in- 
testate shall not be entitled to any share in such property. 

Illustrations. 

(1) Z dies intestate leaving two widows A and B. his mother C, a son 
D, a daughter E, a granddaughter F by such daughter, the lineal descendants 
of a deceased daughter G and the lineal descendants of a deceased son T 
A, B, C, D and E each gets one-sixth and the lineal descendants of G get one- 
sixth of the property. The granddaughter F and the lineal descendants of H 
do not get any share. 

(2) Z dies intestate leaving no widow or mother, but leaving A a son, 
B a da'ughter, E and F a grandson and a granddaughter by a deceased daughter 
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C, and a granddaughter G by a deceased daughter D and two great-grand- 
daughters H and J by a deceased daughter of D. A and B will each be entitled 
to one-fo\irth of Z’s property, E and F will each be entitled to one-eighth, 
G will be entitled to one-eighth and H and J each to one-sixteenth. 

(3) Z dies intestate leaving no mother, widow or child, but leaving 
three grandchildren A, B and C by a daughter X who has pre-deceased him 
and two grandchildren D and E by a daughter Y who has also pre-deceased 
him. A, B and C will each be entitled to one-sixth, and D and E will each be 
entitled to one-fourth of Z’s property. 

Rules of distribution where intestate has left no child or lineal descendant but 
only mother or widow or both. 

21. Where the intestate has not left surviving him any child or lineal des- 
cendant in the female line through a deceased daughter but has left his mother 
and a widow or widows, one-half of the property shall devolve on his mother 
and the other half on his widow or widows in equal shares. In the absence of 
a widow, the whole of the property shall belong to the mother. 

Rules of distribution where intestate has left only widow or mother’s tavadii 
or both. 

22. Where the intestate has not left surviving him his mother or any child 
or lineal descendant in the female line through a deceased daughter but has 
left a widow or widows and his mother’s tavazhi, one-half of the property shall 
devolve on his widow or widows and the other half on his mother’s tavazhi. 
In the absence of the mother’s tavazhi. the whole of the property shall belong 
to the widow or widows and in the absence of a widow, the whole of the 
property shall belong to the mother’s tavazhi. 

Rules of distribution where intestate has left only father and maternal grand- 
mother’s tavazhi. 

23. Where the intestate has not left surviving him any of the heirs men- 
tioned in sections 19, 21 and 22 but has left his father and his maternal grand- 
mother’s tavazhi, one-half of the property shall devolve on his father and the 
other half on his materrial grandmother’s tavazhi. In the absence of the 
maternal grandmother’s tavazhi, the whole of the property shall belong to the 
father and in the absence of the father, the whole of the property shall belong 
to the maternal grandmother’s tavazhi. 

Rules of distribution where intestate has not left any of the heirs mentioned 
in sections 19, 21, 22 and 23. 

24. Where the intestate has not left surviving him any of the heirs men- 
tioned in sections 19, 21, 22 and 23, the property shall devolve on the tavazhi 
of his mother’s maternal grandmother or on the tavazhi of a more remote 
female ascendant in the female line, the nearer excluding the more remote. 

Devolution of property left by marmukkattayi female intestate. 

25. On the death intestate of a marumakkattayi female, her property which 
is self-acquired or separate shall devolve in the order and according to the 
rules contained in sections 26, 27, 28 and 29. 

Rules of distribution where intestate has left children and lineal descendants. 

26. Where the intestate has left surviving her, children or lineal descend- 
ants in the female line through deceased daughters, or both, the whole of the 
property shall belong to them, 
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The vrovisiona cf clauaes fiiy, (toj and (v) of section 20 and of Explana- 
tions I and II to that section shall apply to the distribution of the property 
among the children and lineal descendants of the intestate. 

Rules of distribution where intestate has not icfl any child or lineal descendant. 

27. Where the intestate has not left surviving her any child or lineal des- 
cendant in the female line through a deceased dau<-' ler iht- vdiole of the 
property shall devolve on her mother’s tavazhi. 

Rules of distribution where intestate has not left an> of the heirs mentioned 
in sections 26 and 27, but has left husband and maternal grandmother’s 
tavazhi. 

28. Where the intestate has not left stirv'ving her any of the heirs men- 
tioned in sections 26 and 27 but has left her husband ond her nialernal grand- 
mother’s tavazhi, otie-half of the property shall devolve on her husband and 
the other half on her maternal gra'idmother't tavazhi. In the absence of the 
maternal grandmother’s tavazhi, the whole of the property shall belong to the 
husband, and in the absence of the husband, the whole of the nroperly shall 
belong to the maternal grandmother’s tavazhi. 

Rules of distribution where intestate has not left any of the heirs mentioned 
in sections 26, 27 and 28. 

29. Where the intestate has not left surviving her any of the heirs men- 
tioned in sections 26, 27 and 28, the property shall devolve on the tavazhi of her 
mother’s maternal grandmother or on the tavazhi of a more remote female 
ascendant in the female line, the nearer excluding the more remote. 

Devolution ef property left by non-marumakkattayi mate intestate. 

30. (1) On the death intestate of a male not bvim/ a marumakkattayi, 

(1) who— 

(a) has, before the date on which this Act comes into force, contracted 
a marriage with a maruvnakkattayi female which is valid under section 4 ; or 

(b) has contracted on or after such date a marriage with a maru- 
makkattayi female which is valid under that section ; and 

Oy who has left surviving him by such marriage or marriages one or 
more of the following relations, namely : — 
a toidow or widows, 

(b) children, 

(c) lineal descendants in the female line through deceased daughters, 
such relation or relations shall be entitled, if the intestate has also left relations 
who are heirs according to the personal law by which he is governed, to one- 
half of his property which is separate or self-acquired and if the intestate has 
left no such heirs, to the whole of such property : 

Provided that the reasonable funeral expenses of the intestate shall first be 
deducted from such separate or self-acquired property. 

(2) The property devolving on the relations referred to in sub-clauses 
(a), (b) and (c) of clause (iij of subsection (1) shall be distributed among 
them in accordance with the rules contained in douses (i), (Hi), (iv) and (v) 
of section 20 and E.vplanationa I and II to that section. 
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Possession and iiiiiinig<»nrn»iit of property until division is effected. 

31. (1) The senior major male member among the children and other lineal 
descendants through deceased daughters of the intestate or in the abseTice of 
any such male member the widow, or if there ie more than one widowj the 
senior among such widows, shall be entitled to possession and management of 
the property referred to in sections 19, 21, 22 and 26 until division ie effected. 

(2) In the case of the property referred to in section 30, if the intestate 
has left relations who are heirs according to the personal law by which he is 
governed, such heirs shall be entitled to possession and management of the 
property until division is effected. 

(3) The kamavan of the tara^hi mentioned in sections 23, 24, 27, 
2S 29 shall be entitled to possession and management of the property refer- 
red to therein until division is effected. 


CHAPTER V. 

Tarwad and its Managsmcnt. 

Duty of kamavan to keep accounts. 

32. The kamavan shall keep true and correct accounts of the income and 
e.xpenditure of the tarwad. The accounts of each year shall be available 
for inspection at the tarwad house by the major anandravans once in a year 
throughout the month of Kanni following such year and any such anandra- 
vans may take copies of or extracts from stich accounts. 

Alienation of immovable property by kamavan. 

33. (1) Except for consideration and for tarwad necessity or benefit 
and with the written consent of the majority of the major members of the 
tarwad, no kamavan shall sell immovable property of the tarwad or mortgage 
with possession or lease such property for a period exceeding twelve years. 

(2) No mortgage with possession or lease with premium return- 
able wholly or in part, of any such property executed by a kamavan for a 
period not exceeding twelve years, shall be valid unless such mortgage or 
lease is for consideration and for tarwad necessity or benefit 

(3) Nothing contained in this section shall be deemed to restrict the 
power of the kamavan to grant, in the usual course of management, for a 
period not exceeding twelve years, any lease without premium returnable 
wholly or in part, or the renewal of an existing kanom. 

Debt contracted by kamavan when bindinf; on tarwad. 

34. No debt contracted or mortgage without possession executed by a 
kamavan shall bind the tarwad unless the debt is contracted or the mortgage 
is executed, for tarwad necessity. 

35. Every member of a tarwad, whether living in the tarwad house 
or not, shall be entitled to maintenance consistent with the income and the 
circumstances of the tarwad. 

Relinquidiment of kamavan^ip. 


36. Any knmnran may by a registered document give up his rights as 
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Application of chapter to tavazhis. 

37, The provisions of this Chapter shall apply to every touazlii poasessiny 
separate properties as if it were a tarwad. 


CHAPTER VI. 

PARTmOV. 

Right of tavazhi to claim partition. 

38. (1) Any tavazhi represented hy the majority of iit major members 
may claim to take its share of all the properties of the larwud ovi r luhic-u 
it has power of disposal and separate from the tarwcd : 

Provided that no tavazhi shall claim to be divided from the luuvad durinr/ 
the lifetime of an ancestress common to such lavaihi avd to any other tavazhi 
or tavazhis of the tarwad, except with the consent of such ancestress, if she 
is a member of the tarwad. 

(2) The share obtained by the lavazhi shall be takcii by it with 
the incidents of tarwad property. 

Explanation. — For the purposes of this Chapter, a nude me nber oj a 
tarwad or a female member thereof without any living child or descendant 
m the /emnle line, aliall be deemed In be a tavnihi ij he (» she has no living 
female ascendant who is a member of the tarwad. 

Note:— Tliis ccction confers in unmistakable iornis upon a member who 
constitutes a tavazhi a right to demand partition and have his s'iiarc in the 
joint estate convcitcd into a separate estate. Hence a creditor of his is 
entitled to attach that share ('^) and if that member dies after in.stitiiting ,'i 
suit for partition and during its pendency, his legal representatives in whom 
his divided interest vests can continue the suit.(®> 

Partition on change of religion. 

39. Notwithstanding anything contained m section 33, any member of a 
tarwad who has ciMnged his or her religion may claim or be compelled by 
any other member of the tarwad, to take his or her sFiare of all the tarwad 
properties over which it has power of disposal and separate from the tarwad. 

Ascerteinmenl of shares at partitions of tarwads. 

40. (1) In the case referred to in section 38, tavazhi shall be entitled 
to such share of the tarwad properties as would fall to the tavazhi if a divi- 
sion 'per capita’ were mode among aU the members of the tarwad 
then living. 

(2) In the case referred to in section 39, the member who claims or 
is compelled to divide from the tarwad, shall be entitled to such share of the 
tarwad properties as would fall to such member if a division ‘per capita’ 
were made among all the members of the tarwad then living. 

Application of chapter to tavazhis. 

41. The provisions of this Chapter shall apply to every tavazhi posses- 
sing separate properties as if it were a tarwad. 

(n) Subramanyam v. Saraina (1938) 1 (o) Madhavi v. Subramanioin, 49 L.W. 

M.L.J. 710=47 L W. $38=1938 M.W.N. 413; Kunchi v Mlnnkshi, 43 L W. Ill _ 
478=1038 M. 553. 59 M. 693 
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CHAPTER VII. 

iBfPARTlBLE TaBWADS. 

Certain tarwards to be impartible unless registered as partible. 

42. (1) Every tarwad included in the Schedule ahull be an impartible 

tarwad and the provisions of Chapter VI shall not apply to such tarwad 

unless and until it is registered as a partible tarwad. 

(2) Not leas than two-thirds of the minor members of a tarwad referred 

to in sub-section (1), may at any time present petition to the Collector for 

the registration of the tarwad as partible. 

(3) Such petition shall be in such form and contain such particulars as 
may be prescribed. 

(4) If, after giving notice to all the major members of the tarwad and 
making such mquiry as he deems fit, the Collector is satisfied that not less 
than two-thirds of the major members of the tarwad have signed the peti- 
tion wit/i their free consent and desire the registration of the tarwad as par- 
tible, he shall register the tarwad as partible. 

(3) On such registration, the provisions of Chapter VI shall apply to 
such tarwad. 

Registration of tarwards as impattible. 

43. (1) Not leas than two-thirds of the nutjor members of a tarwad 
may, at any time, present a petition to the Collector for the registration of 
the tarwad as impartible. 

(2) Such petition shall be in such form and contain such particulars as 
may be prescribed. 

(3) If, after giving notice to all the major members of the tarwad and 
making such inquiry as he deems fit, the Collector is satisfied that not less 
than two thirds of the major members of the tarwad have signed the petition 
with their free consent and desire the registration of the tarwad as impar- 
tible, he shall register the tarwad as impartible. 

(4) On such registration the provisions of Chapter VI shall not apply 
to such tarwad unless and until the registration is cancelled under 
section 44. 

Note : -The right to demand a partition having been clearly conferred by 
the Act on a person representing a tavazhi, if pending a suit by him for 
partition, the taiwad is registered as impartible by the Collector, the order 
of registration does not render the partition suit incompetent, even though 
the order is made on an application filed prior to the partition suit.(P) So 
also when after attachment in execution of the share of a member consti- 
tuting a tava/hi, the tarwad is registered as impartible, such registration 
cannot defeat the rights under the altadunent. (Q) 

Cancellation of such registration. 

44. (1) Not less than two-thirds of the major members of a tarwad 
registered as impartible under section 43 may at any time present a petition 
to the Collector for the cancellation of such registration. 

(p) Madhavi v. Nagappan, 1938 M.W. N. 330-47 L.W. 786= (1938) 1 M.L.Jl 
N. 1243-48 h.Vr. 868. 715 1938 M. 555. 

*.7) Krishfum v. Narayanav, 1988 M.W. 
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(2) Such petition shall be tu such form and contain mich particulars as 
may be prescribed. 

(3) If, after givintj notice to all the major members of the lai sad and 
making such inquiry as he deems fit, the Collector is satisfied that not less 
than two-thirds of the major members of the tnrwad have signed the peti- 
tion with their free consent and desire the cancellaii''n of the registration, 
he shall cancel such registration. 

Power of Collector to take evidence on oath. eti-. 

45. The Collector shall, for the purposes of this Chapter, have the same 
powers as are vested in a court under the Code of Civil Procedure, 1908. 
when trying a suit, in respect of the follotnng matters, nnm ’j/: — 

(a) enforcing the attendance of any person and examining hi?)! on ootb 
or affirmation ; 

(h) compelling the production of docuii ents; and 

(c) issuing commissions for the examination of witnesses ; any pro- 
ceeding before the Collector under this Chapter shall be deemed to be a 
judicial proceeding. 

Collector's order to be final. 

40. The order of the Collector registering a tarwad as partible under 
section 42 or registering a tarwad as impartible under section 43 or con- 
celling such registration under section 14, shall be final and shall 
not be questioned in any civil court. 

Maintenance of register by Collector. 

47, The Collector shall keep a register of all petitions presented to him 
under sections 42, 43 and 44 and of all orders passed by him m such peti- 
tions and shall, at all reasonable times, allow search to he made in such 
register and shall, on payment of the prescribed fee, give a copy, certified 
under his hand, of any entry therein. 


CHAPTER Vin. 

Miscellaneous. 

Construction of bequests, gifts, etc., to wife or wife and children. 

48. Where a person bequeaths or makes a gift of any property 
to, or purchases any property in the name of, his wife alone or his wife 
and one or more of his children by such wife together, such property shall, 
unless a contrary intention appears from the will or deed of gift or purchase 
or from the conduct of the parties, be taken as tavazhi property by the wife, 
her sons ond daughters by such person and the lineal descendants of such 
daughters in the female line : 

Provided that in the event of partition of the property taking place under 
Chapter VI, the property shall be divided on the 'stirpital’ principle, the 
wife being entitled to o share equal to that of a son or daughter. 

Rules. 

49. (1) The Local Government may make rules consistent with this 
Act to carry into effect the purposes thereof. 
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(2) In particular and without prejudice to the generality of the fore- 
going power, such rules may provide for — 

(a) all tnatters expressly required or allowed by this Act to be pres- 
cribed', and 

(b) the procedure to be followed in respect of applications under Chap- 
ter VII. 

(3) All rides made under this section shall be published in the ‘Fort 
St. George Gazette' and on .meh publiration shall have effect as if enacted 
in this Act. 

Savings. 

50. Nothing contained in this Aid sIuUl— 

(a) be deemed to confer any rights on the parties to or the issue of any 
marriage which is dissolved before this Act comes into force, or 

(b) be deemed to affect any rule of Marumakkattayam law, custom or 
usage, except to the extent expressly laid down in this Act, 

THE SCHEDULE. 

[See the second proviso to section 14 and subsection (1) of section 42.'] 
List of Impartible Tarwaus. 

1. The Zamorin’i- family consisting of- - 

(a) Puthia Kovilakotn situate in Thimvannoor, Calicut taluk, 

(b) Putinhare Kovilakom sittuite in Mankav, Calicut taluk, and 

(c) Kizake Kovilakom situate at Kottakal, Ernad taluk. 

2. The Chirakal Kovilakom near Cannanore. 

3. The Nilambur Kovilakom in Nilambur amsam, Emad taluk. 

4. The Kizhake Kovilakom of the Kattayazn Raja’s family, Kottayam taluk 

5. The Thekhe Kovilakom of the Kottayam Raja’s family, Kottayan. 
taluk. 

G. The Patmhare Kovilakom of Kottayam Raja’s family in Kottayam 
taluk. 

7. Ayancheri Kovilakom in Pzirameri amsam, Kurzimbranad tcdzik. 

H. 'The Edazmlath Kovilakom in Purameri amsam, Kummbranad taluk. 

.9. The Ayiranazhi Kovilakom of the Walluvanad Raja’s family in the 

Walluvanad taluk. 

10. The Kadannaznana Kmnlakom of the Walluvanad Raja’s family in the 
Walluvanad taluk, 

11. The Mankada Kovilakom of the Walluvanad Raja’s family in the 
WaUzivanad taluk. 

12. The Aripura Kozidakom of the Wallvtmnad Raja’s family in the 
Walluvanad tahtk, 

13. The tarwad from which the Kuthiravattath Nair attains stanom, 
situate in Pulapatta amsam, Walluvanad taluk. 

14. The tarwad from which the Punnathur Raja attains stanom, in Kotta- 
padi aznsazn, Ponnani taluk. 

15. The Venganad Kovilakom of the Venganad or of Kollengode Valia 
Nambidi. 

16. The Mayavadi Raja’s family of Kasargod taluk. 

17. The Neleswar Raja’s family of Kasargod taluk. 



CHAPTER XVIII 


THE LAW OF THE JAINS 

655. The Jains and Iheir rclijjion.— j^iving interspersed 
amongst the Hindus in India and little, if at all, distinguishable 
from them in outward appearance anti njanners, is the enter- 
prising community of people known as the Jains, l>oasting of an 
ancient and remarkable religion of their own, which all hough dis- 
tinct from the prevailing Braliman:cal religion of Hindustan, 
namely, the woi'ship of the Triad, Brahma, Vishnu and Siva and 
the minor Hindu deities, appears to belong to the same stock and 
agrees with it in respect of several principal tenets. They both 
resemble in their character of quietism, in iht-ir tenderness of ani- 
mal life and in the belief of repeated transmigrations, of various 
hells for the purification of the wicked and heaven.s for the solace 
of the good. The gi’cat object of both is the ultimate attainment of 
a state of perfect apathy, which to western eyes seems little differ- 
ent from annihilation, by the practice of mortification and of 
abstraction from the cn»'es and attachments of wordly lile. The 
differences from the Hind\i belief are no less striking than the points 
of re.semblance, and the Jains in this respect may be said to hold 
an intermediate place between the followers of Buddha and those 
of the Brahminical religion. The Jains agree with thj Buddhists 
in denying the activity and Providence of God, in believing the 
eternity of matter, in the worship of deified saints, in the scrupulous 
care of animal life, in having no hereditary priesthood, in disclaim- 
ing the divine authority of the Vedas and in having no sacrifices and 
no respect for fire. They agree with the Buddhi.'^ts also in consi- 
dering a state of passive abstraction as supreme felieity and in all 
the doctrines which they hold in common with the Hindus. They 
agree with the Hindus in their caste distinctions, though with the 
Jains they are not as .strict and rigorous as in the case of the Hindus 
proper. Though they reject the scriptmal character of the Vedas, 
they allow them great aulhority on all points not at variance with 
their own religion, their principal objection being to the bloody 
sacrifices which the Vedas enjoin and the loss of animal life which 
burnt offerings are liable, though undesiginfdly, to occasion. They 
admit the whole of the Hindu gods and worship them, though they 
consider them as entirely subordinate to their own saints who are 
therefore the proper objects of adoration. Besides these points 
common to the Brahmins or the Buddhists, they hold some opinions 
peculiar to themselves. The chief objects of their worship are a 
limited number of saints called Urtankaras who have raised them- 
92 
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selves by austerities to a superiority over the Gods. These are 
twenty-four for the present age, but twenty-four also for the past 
and twenty-four for the future. All these Tirtankaras remain alike 
in the usual state of apathetic beatitude and take no share in the gov- 
ernment of the world. 

When a man dies, the Jains burn his corpse and throw the 
ashes into the water and do not perform other obsequies to the 
dead, for, according to them the dead man cannot feel any satisfac- 
tion in ceremonies and the feeding of others. “ Even a lamp no 
longer gives light by pouring more oil into it after its flame is once 
extinguished. Therefore it is vain to make feasts and ceremonies 
lor the dead, and if it be wished to please relations, it is best to do 
so while they are yet living : what a man drinketh, giveth and 
eateth in this world is of adv.'intage to him but he carrieth nothing 
with him at his end ”. 

The Jains appear to have originated in the sixth century be- 
fore the Christian Era, to have become conspicuous in the eighth or 
the ninth century A.D., got to the highest pro.sperity in the 
eleventh, and declined after the twelfth. Their principal seats 
seem to have been in the southern parts of thc‘ Peninsula, and in 
Guzorat and west of Hindustan, Mewar and Manvar being appa- 
rently the cradle of the sect. They ai’e very numerous in Guzerat, 
Rajputana and Canara and are generally an opulent and mercan- 
tile class, many of them being bankers and po.s.sessing a large pro- 
portion of the commercial wealth of India. 

656. Arc the Jains governed by the Hindu Law ? — It is usual 
to talk of Jains as dissenters from Hinduism and to apply to them 
the ordinary Hindu law in the absence of proof of a custom to the 
contrary. The correctness of this judicial attitude is certainly 
questionable in the light of modem research which has shown that 
the Jains are not Hindu di.ssenters but that Jainism had a history 
long anterior to the Smrities and Commentaries which are the re- 
cognised authorities on Hindu law and usage. In fact Maha Veera 
the last of the Jain Tirtankaras was a contemporary of Buddha and 
died about 527 B.C. The Jain religion refers to a number of pre- 
vious Tirtankaras and there can be little doubt that Jainism as a 
distinct religion was flourishing several centuries before Christ. In 
fact Jainism rejects the authority of the Vedas which form the bed- 
rock of Hinduism and denies the efficacy of various ceremonies 
which Hindus consider essential. So far as Jain law is concerned, 
it has its own law books of which Bhadrabahu Samhita is an 
important one. Vardhamana Niti and Ashana Niti by the great 


(a) See fhc dlscuMlon of the origin of das Tejmal v. Rajmal, 10 Bom. H.C.B. 
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Jain teacher Hemachandra deal also with Jain law. No doubt by 
long association with the Hindus who form the bulk of the popula- 
tion, Jainism has assimilated several of the customs and ceremonial 
practices of the Hindus but this is no ground for apply in g the 
Hindu law as developed by Vignaneswara and other commentators, 
several centuries after Jainism was a distinct :md separate re ligi on 
with its own religious ceremonial and legal system, en bloc to Jains 
and throwing on them the onus of showing that they arc bound by 
the law as laid down by Jain law-givers. The proper thing to do 
in considering questions of Jain law i*elating to adoption, succession 
and partition is to sec what the law as expoiindod by the Jain law- 
givers is and to throw the onus on those who assert that in any 
particvilar matter the Jains have adopted Hindu law and custom 
and have not followed the law as laid down by their own law giv- 
ers. But the matter is not res integra. Due largely, if not entirely, 
to the superstitious notion of sacrilige entertained by the priests of 
the Jain shrines, which were normally the repositories of their 
sacred and legal literature, in the matter of releasing their books 
for perusal of the public or diiTusing their knowledge in any other 
way, so as to bo easily available to the litigants, thi> Courts of 
the country were deprived of valuable materials in forming cor- 
rect conclusions regarding the jurisprudential aspect of the customs 
and usages of the Jains, and the apparent similarity of their con- 
duct to that of the generality of the Hindus amongst whom they 
lived and moved and had their being, was quite justifiably under- 
stood by the Courts as pointing to a negation of the existence of a 
distinct and different code of laws governing the lives and conduct 
of the Jain community as a whole. This process of assimilating the 
legal personality of a Jain with that of a Hindu for purposes of 
applying to the former the personal law of the latter was considera- 
bly accelerated by a certain amount of obstinacy on the part of 
those entrusted with the administration of justice in sticking, des- 
pite cogent and convincing indications to the contrary, to doubtful 
precedents enunciating, due to ignorance of the essential founda- 
tions of the Jain law, that even the Jains were governed by the 
Commentaries of the Hindu legists, and the general apathy and 
indifference of the Jain jurists in the matter of making their voice 
heard within the citadels of justice, helped considerably in this 
acceleration. The consequence is that to-day one finds a long catena 
of judicial pronouncements rendered by the various courts in our 
country and by the Judicial Commimity of the Privy Council laying 
down almost uniformly and in unambiguous terms that the Jains 
are but dissenters from Hinduism and that in the absence of proof 
of custom to the contrary, the general incidents of Hindu Law are 

(b) Gateppa v. Eramma, 50 M. 228-51 M.L.J. 757-26 L.W. 408=1927 M. 228. 
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as much applicable to tliem as to those who are indisputably govern- 
ed by those incidents. The result, however, is not altogether un- 
satisfactory. After all the Jains are of the same stock and soil as 
the Hindus, animated by common ideals and influenced by common 
aspirations in matters outside the narrow groove of religion. Their 
social, ethical and cultural backgrounds are virtually the same, 
hallowed by the same simple sublimity and enlivened and illumined 
by kindred philosophies. Even the manners and customs of the 
two peoples do not in many essential matters betray any profound 
difference in outlook or definite dissimilarity in details. As a matter 
of fact it is plainly noticeable that in several of their ceremonial 
observances connected with happy occasions in the family like mar- 
riage, birth etc., many of the practices of the Hindus in all their 
essential details are adopted and followed with the same scrupulous 
care and religiosity as are observable amongst the more orthodox 
sections of the Hindu community. In the case of kindred communities 
sprung from the same stock and living cheek by jowl for centuries on 
the same soil, sharing in the woes and joys of a common country and 
equally interested in its happiness and prosperity, all these are but 
natural and inevitable, and the fact that there has not been so far 
any violent or widespread agitation amongst the Jains against 
the application to them of practically the entire rules of Hindu Law 
is certainly a cogent argument in favour of the view that the Jains 
as a class arc not dissatisfied with the application of Hindu Law to 
them and that the demurrers and objections which wo hoar in the 
courts against such application emanate more from forensic neces- 
sities than from any deep rooted and general sense of dissatisfaction 
prevailing in the community at large. In a country housing the 
powder magazine of communal feuds and religious discords, aggra- 
vated by caste and social banners and accentuated by acute differ- 
ences in the personal laws of tlie inhabitants, the administration of 
a uniform and homogeneous law for the entire population is the 
first device to be thought of and will undoubtedly go a long way 
for avoiding the oft-recurring and unfortunate communal conflicts 
and dissensions, and the British Indian Courts have really done, 
though unwittingly, a valuable service to the country by judicially 
instilling in the minds of the Jains the idea that they are one with 
the Hindus, thus avoiding the addition and perpetuation of another 
isolated social atom in the warring communities of Indian polity. 

(c) Cholay Lai v. Chunnu Lai, G I.A. -51 M.L.J. 757=26 L.W. 408-1927 AT 
15-4 C. 744 (P.C.) : Shea Singh v. Mt. 228 : Bkikabat v. Mani TmI. 32 Bom. L.R. 
Dakho, 1 A 688 ; Rup Chnnd v. Jambn, 1217 -1030 B. 517=-54 B. 780 : Mt. Lado 
32 A. 247 ; Bhagwan v. Bose, 31 C. 4l v. Banarsl, 14 Lah. 95=1932 Lah. 546 ; 
(P.C.) ; Dhanraj v. Sonl Bat. 52 I. A. Sheokuarbai v. Jeorai, 25 C.W.N. 273= 
231-_23 A.L. J. 273= 27 Bom. L.R. 837= 1920 M.W.N. 627=1921 P.C. 77 ; Jahoontt 

30 C.W.N. 601=49 M.L.J. 173=1925 P. v. Anandi. I.L.R. 1938 A. 196=1937 A. 
C 118 . Gateppa v. Rromnw, 50 M. 228 T. T. 1395=1938 A. 62. 
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Sometimes even ignorance is bliss, and the ignorance of the Courts 
in the matter of Jain Law has been in this respect a distinct advant- 
age to the country at large and the Hindu cornniumly in parilcular. 

657. The Jains are governed by the Milakshara School.— The 
Jains diifer from the Brahminieal Hindus in their eond\ict towards 
the dead, repudiating their doctrines relating obsequial cere- 
monies, the performance of the Shradd, and tlv* oITering of r.blations 
for the salvation of the soul of the deceased ; do the Jains helievo 
that a son by birth or adoption confers any spiritual benefit on the 
father. In other words, according to the Jain religion, every man 
is the architect of his own beatitude, ai^d his progress or felicity in 
the world in which he is supposed to be sojourning after his death 
in this, is not dependent on or facilitated by the oblations that may 
be made to him by his sons or relations whom he has left here 
below. In view of this fundamental creed of I he Jains, it is ijut 
natural that the School of Hindu Law that should apply to them 
is what may bo called the secular school of the Mitakshara,'*’' and 
not the Dayabhaga school built and developed essortially on spiri- 
tual considerations. Hence even in Bengal the Law which governs 
the Jains i.s th--- Mitakshara law'f* and not the law which is appli- 
cable there to the generality of the Hindus. In other provinces it is 
the Mitakshara that applies as modified by the rules of the sub- 
school that is prevailing in any particular province.^''' Thus though 
generally a Jain widow cannot make an adoption without the autho- 
rity of the husband express or implied, yet in Bombay a widow can 
adopt oven without her husband’s authority if then* is no prohibi- 
tion from him and in the Madras Presidency she can make the adop- 
tion even in the absence of her husband’s authority, with the consent 
of his sapindas. This principle of the applicability to the Jains of 
the general rules of the Hindu law prevailing in each province is 
subject to the operation of any custom to the conliv.ry which is 
proved as applicable to them in that province. For instance even 
in a province where a Hindu widow cannot adopt without Jier hus- 
band’s authority a custom may be pi-oved by which the widow of 
a Jain can adopt without the husband’s authority. It may be con- 
venient to consider this question under separate heads of adoption, 
inheritance and widow’s estate. 

658. Adoption among Jains,— Tlie Jains difTer, as already said, 
particularly from the Brahminieal Hindus in their conduct towards 

(d) Slieo Singh v. Mt. Dalcho. 1 A. 688 -6 I.C. 272 ; Bachebt v. Makhan Lai, 3 

-5 I. A. 87 ; Dhanraj v. Soni Bai, 52 I A. A 55. 

231-23 A.L.J. 273—27 Bom. L.R. 837^30 <f) Mt Mandil Koer v. Pliool Chand, 

C.W.N. 601 -49 M.L.J. 173=1925 P.C. 2 C.W.N. 151 

llg (g) Catemta v. Eramma, 50 M 228=51 

(e) Sundar Lai v. Boldeo, 14 Lah. 78 -. hl.L.J. 757--26 L.W. 408=1927 M. 228 : 
Rup Chand v. Jambu, 37 I.A. 93=7 A.L. BMkabai v. Manttal, 54 B. 780-32 Born. 
J. 349=14 C.W.N. 545=12 Bom. L.R. 402 L.R. 1217=1930 B. 517. 
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the dead, omitting all the obsequies after the corpse is burnt or 
buried, and as the birth of a son has no effect according to them on 
the future state of the progenitor, the adoption is merely a temporal 
arrangement having no spiritual object. But though the religi- 
ous significance of the adoption is not there, the Jains have so gene- 
rally adopted the Hindu Law that the Hindu rules of adoption are 
applied to them in the absence of proof of some contrary usage. 
Thus it was held in a Madras case that a Jain widow could not make 
a valid adoption in the absence of the htisband’s authority or the 
consent of the sapindas and a custom set up in the case of dispensing 
with the necessity for such authority or consent was held not pro- 
ved. But there are cases in other parts of the country wherein 
it has been held that an adoption can be validly made by the widow 
without the permission of the husband and the consent of his 
heirs and that the adoption can even be of a grown up and mar- 
ried man.<*> It has further been held that the only essential cere- 
mony for the validity of an adoption is the giving and taking of the 
adoptee and that the ceremonies proscribed by the Hindu law need 
not be gone through.^*") In one of those cases it has even been said 
that an unequivocal declaration of adoption followed by the treat- 
ment of a person as an adopted son would be sufficient to constitute 
an adoption valid among the community of Jains with which the 
Court has to dcal.<’‘^ But these rulings which are contrary to the 
general law of the Hindus proceed on the footing of custom proved 
in each case and cannot be held to affect the general law that in the 
absence of proof of any such custom the ordinary law applicable 
to the Hindus must be applied to the Jains also.<‘) On the ground 
of custom an adoption of an orphan^®^ or of a daughter’s son or 


(ft) Shea Singh v. Mt. Dakho, 1 A. 688 
-5 I. A. 87; Dhanraj v. Soni Bai, 52 I. 
A. 231- 23 A.L.J. 273- 27 Bom. L.R. 837 
-30 C.W.N. 601=49 M.L.J. 173=1925 
P.C. 118 ; 

(i) Sficofcuarbai v. JeoraJ, 25 C.W.N. 
273- 1920 M.W.N. 627--1921 P.C. 77. 

(j) Gateppa v. Eramma, 50 M. 228=51 

M. n.J. 757=26 L.W. 408=1927 M. 228; 
Perta Amman i v. Krisfinaitcamf, 16 M. 
182. 

(le) Swndor Lai v. Baldeo, 14 L. 78 
(Afiarwal Jains of Delhi); Shea Singh v. 
m. Dakho. 1 A. 688 5 I.A. 87 (Saraoji 
Agarwiils of Norfh-Western Province) ; 
Lakshmi Chand v. Gatto, 8 A. 319 (Jains 
of Aligarh District) ; UaTiohar Lai 
V. Banarsi. 29 A. 495 (Jains ot Meerut) ; 
Asharfl v. Hup Cfiand. 30 A. 197 (Jains 
of Saharanpur) ; Sheokuarbai v. Jeoraj, 
61 I.C. 481 -25 C.W.N. 273= 1920 M.W. 

N. 621-1921 P.C. 77; Manifc Chond v. 
Jagat Sattani, 17 C. 518 (Oswal Jains) ; 
Harnath v. Mandit. 27 C. 379 (htddlng 


that there is no difference In the custom 
on tlic point among Agarwal. Choruwal. 
Khandwal and Oswal sects of the Jains); 
Kapnrehand v. Narinjan 20 P.R. 1897 
(Jains of Karnal). 

(l) Manohar Lai v. Banarsi, 29 A. 495; 
Sheokvorbal v. Jeoraj, 25 C.W.N. 273= 
1920 M W.N. 627=1921 P.C. 77 ; Dhanraj 
V. Soni Bai. 52 I.A. 231=23 A.L.J. 273 
=27 Bom. L.R. 837 -30 C.W.N. 601=49 
M.L.J. 173=1925 P.C. 118. 

(m) Lafcshmt Chand v. Gatto, 8 A. 319; 
Sheokuarbai v. Jeoraj, 25 C.W.N. 273= 
1920 M.W.N. 627=1921 P.C. 77 ; Dhanraj 

V. Soni Bai, 52 I.A. 231 --23 A.L.J. 273= 
27 Bom. L.R. 837=30 C.W.N. 601=49 
M.L.J. 173=1925 P.C. 118 ; 

(n) Chiman Lai v. Bari Chand, 40 I.A. 
156=40 C. 879=15 Bom. L.R. 646=17 C. 

W. N. 885=1913 M.W.N. 509=19 I.C. 669. 
(r) See foot-note (c) on page 732. 

(o) Parshottam v. Venichand, 45 B. 754 
=1921 B. 147. 
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sister’s son <p) has been hold to bo valid. When there is a valid 
adoption, though according to the custom of the Jain community 
which is contrary to the general Hindu law, the adopted son ^'’cquires 
all the rights of a natural born son and if the adopt’\'e father was 
at the time of his death a member of a coparcenary, the adoptee 
takes his eoparcenary interest, and if a nal- rnl son is horn after 
the adoption, the adoptee gets in competition with that son, his share 
computed according to the rules given in S. 

659. Inheritance amongst the Jains. — It has been held in a 
long series of cases that the Jains are governed by the Hindu Law 
of the Mitakshara school except in so far as 't may be proved to 
have been modified in any particular instance by a well established 
custom.^*'' Hence in the ab.sence of such custom the ordinary Hindu 
law of inheritance according to the Mitak.shara is to be applied to 
the Jains, t") they being treated as belonging to one of the twice- 
born castes, Thus a widow of a coparcener cannot claim to suc- 
ceed to his interest in the coparcenary property, t") nor can she claim 
to be absolutely entitled to the property inherited by her frf)m her 
hu.sband when ho had died childless leaving ancestral property. 
But owing to the proof of custom in some cases it has been held 
therein that in the ca.se of self-acquired property left by n Jain and 
taken by his widow as his heir, she takes an absolute estate. 

The fact that the ancestral property of a Jain wa.s hold by him as 
the last surviving coparcener would not make it the self-acquired 
property so as to make the widow or motlici’ taking that property 
on his death as his heir the absolute owner thereof, f’’' No doubt the 
Jain books like Arhan Niti, Badra Bahii Savihita and Vartanian Niti 
do contain some passages pointing to the absolute ownership of the 
widow in the property inherited by her from her husband, but obvi- 
ously they cannot be acted upon as binding on the Courts in view 
of the fact that the rules enunciated therein are often inconsistent 
with one another and do not seem to be reflecting the belief and 
customs of the Jains in the present day, the most glaring conflict 
between their precept and the present day custom being in the 

(p) Lafeahml Chand v. Catto. 8 A. 319 1920 M.W.N. 627.-61 I C. 481. 

fdau|(hter’s son) ; Sheo Singh v. Mt. (u) Mt. haio v. nanarxi, 14 L. 1 I 1 . 95. 

Dafcho, 1 A. 688-5 I. A. 87 (d.wghter’s (v) Bhikabal v. Mantlal, .’;4 B. 780-.72 

son) : Hassan AH v. Waga Mai, 1 A. S88. Bom. L.R. 1217 -1930 B. 517 ; Nekram 

(q) Sundar Lai v. Baldeo, 14 Lah. 78, Singh v. Srinivia, 1926 A. 586--24 A.L.J. 

Manohar v. Banarai, 29 A. 494. 751 : Panhar v. Shamaher 29 A.L J. 314 ; 

(r) Rufehab v. Chunllal. 16 B. 347. Bochebi v. Mofchan, 3 A. 55. 

(c) See foot-note (c) on page 732. (w) Sheo Singh v. Mt. Dakho, 1 A. 

(s) Sundar Lai v. Baldeo. 14 Lah. 78 ; 688=5 I.A. 87 : Hamath v. Mandil, 27 

Bochebi V. Makhan Lai. 3 A. 55; Mt. C. 379: Shlmbu Nath v. Gayan, 16 A. 

Mandit Koer v. Phool Chand, 2 C.W.N. 379; but see Mt. Mandil v. Phool Chand. 
154 ; Bhifcabai v. Mont Lai, 54 B. 780= 2 C.W.N. 154 and the discussion of this 

32 Bom. L.R. 1217=1930 B. 517. question In Bhifeaboi v. ManUal. 54 B. 

(t) Ambnbai v. Gooind, 23 B. 257 ; 780 . 32 Bom. L.R. 1217=1930 B. 517. 

Sheokmrbai v. JeoraJ. 25 C.W.N. 273= (*) See Bhihabai's ease, supra. 
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matter of preference given in those books to tlie widow over the 
son for succession to a deceased Jain, a precept not at all observed 
by the Jains at the present day.‘*> In view of the apparent incon- 
sistencies in the Jain books and the wide gulf that often exists be- 
tween their precepts and the customs practised by the Jains which 
in many instances conform to those practised by the Hindus, the 
Courts have chosen to administer, not without justification, the 
Hindu law wherever any custom pleaded and proved does not point 
to any contrary conclusion . Thus it was held that a son is entitled 
to succeed to the Stridhana property of his mother and that as 
between a married daughter and an unmarried daughter the latter 
succeeds in preference to her sister to such properly. 

660. Widow’s estate. — Inasmuch as the general Hindu law 
must be held to apply to the Jains in the absence of proof of evi- 
dence to the contrary, the well known rule of the Mitakshara law 
that a woman succeeding to the property of her husband or son 
takes only a limited estate in that property must bo held to apply to 
the Jains also. But judicial decisions have held, based upon the 
custom alleged and proved in each individual case, that in respect 
of the self-acquired properly of the husband 'vhich the widow has 
inherited as his heir, she takes it as an absolute owner, The 
result of the decisions hearing on (he point may be summed up as 
follows : 

The custom of a widow having an absolute title with regard 
10 the anco.stral immovable property held by the husband is not 
held proved in anv of the decisions. In some of the Allahabad 
'•as“s the widow's right to alienate the self-acquired property inherit- 
ed from the husband was hold proved, <’*’1 but a distinction is made 
between immovable property inherited from the hu.sband and the 
ancestral property in his hands. There is a conflict of decisions in 
the Calcutta High Court, and in Hamahh v. Mnndih 27 C. 379 at 
.393 there is an obiter dictum that there is no distinction between 
the self-acquired properly of the husband and the ancestral pro- 
perty held by him. The Bombay High Court has held that a custom 
that a Jain widow is the absolute owner of the immoveable proper- 
ties inherited from the husband has not been proved, much less the 
power of the widow to alienate ancestral property v/hich has become 
the separate property of the husband and inherited by the widow 
as his heir and that the right of the mother to alienate even the self- 
acquired property of her son inherited by her has neither been alleg- 
ed nor held proved in any of the decisions so far rendered. 


(x) See foot-note (x) on page 735. (v>) See foot-note (w) on page 735. 

(V^ Hariram v. Modem. Copal, 33 C.W. (z) JalwonH v. Anandl, I.P.R. 1938 A, 

N. 493=1929 P.C. 77. 196=1938 A. 62. 



CHAPTER XIX 


HINDU WOMEN’S RIGHTS TO PROPERTY ACT, 1337. 

(as ametided up-to-date) 

Short title and extent. 

1. This Act may be called The Hindu Women’s Rights 
to Property Act, 1937. 

(2) It extends to the whole of British India, includ- 
ing British Baluchistan and the Sonthal Parganas but ex- 
cluding Burma. 

Application. 

2. Notwithstanding any j-ule of Hindu Law or custom 
to the contrary, the provisions of S. 3 shall apply where a 
Hindu dies intestate. 

Devolution of property. 

3. (1) When a Hindu governed by the Dayabhag 
school of Hindu Law dies intestate leaving any property, and 
when a Hindu governed bv any other school of Hindu Law 
or by customary law dies intestate leaving separate pro- 
perty, his widow or if there is more than one widow, all his 
widows together shall, subject to the provisions of 
Sub-S. (3), be entitled in respect of property in respect of 
which he dies intestate to the same share as a son. 

Provided that the widow of a predeceased son shall 
inherit in like manner as a son if there is no son surviving 
of such predeceased son, and shall inherit in like manner as 
a son’s son if there is surviving a son or son’s son of such 
predeceased son : 

Provided further that the same provision shall apply 
mutatis mutandis to the widow of a predeceased son of a 
predeceased son. 

(2) When a Hindu govemed by any school of 
Hindu Law other than the Dayabhag school or by customary 
law dies having at the time of his death an interest in a 
Hindu joint family property, his widow shall, subject fo the 
provisions of Sub-S. (3), have in the property the same 
interest as he himself had. 

93 
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(3) Any interest devolving on a Hindu widow 
under the provisions of this section shall be the limited 
interest known as a Hindu woman’s estate, provided how- 
ever that she shall have the sam§ right of claiming partition 
^as a male owner. 

(4) The provisions of this section shall not apply 
to an estate which by a customary or other rule of succession 
or by the terms of the grant applicable thereto descends to a 
single heir or to any property to which the Indian Succession 
Act, 1925, applies. 

Saving. 

4. Nothing in this Act shall apply to the property of 
any Hindu dying intestate before the commencement of this 
Act. 

5. For the purposes of this Act, a person shall be 
deemed to die intestate in respect of all property of which he 
has not made a testamentaiy disposition which is capable of 
taking effect. 

HINDU WOMEN’S RIGHTS TO PROPERTY ACT 

Object of the Act. — Whatever might have been the position of 
Hindu women in the social structure of ancient India, their suc- 
cessors in the pre.sent day arc nurturing a feeling that their condi- 
tion is not very enviable and that their brothers, actuated by their 
own selfish interests, are not as fair to them as they deserve. That 
this feeling is fast gaining ground cannot be gainsaid and is un- 
doubtedly unfortunate. Any difference in the incidents of Hindu 
law in its application to men and women in whosesoever favour it 
may operate, is denounced as a mark of oppressive injustice to 
women, the perpetuation of which is not warranted by the needs of 
the times. The impact of Western civilisation and culture and 
the notion of equality between the sexes which is the key-stono 
of that civilisation have given a peculiar weight and momentum to 
the movement for obliterating the differences in the Hindu law 
incidents between man and woman, and the question is freely ask- 
ed from every press and platform with all the gusto of conviction 
and the force of confidence, why a lady should be treated different- 
ly from a gentleman. To the opponents of this movement who 
honestly feel that their treatment of their sisters leaves nothing to 
be desired either from the point of view of social comfort or legal 
right, the question appears to carry its own condemnation. But 
our sisters are not wanting in chivalrous champions to echo and 
make their voice felt within the legislative chambers, and endeav- 
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ours are being sedulously footed to legislatively knock out all the 
disabilities from which Hindu women are labouring as compared 
with men. The Hindu Widow’s Remarriage Act was prooably the 
earliest of their victories and the Hindu Women’s Rights to Pro- 
perty Act is undoubted the biggest success so far achieved. But 
he is a blind man who does not see that fi I'ther triumphs are in 
store for his sisters at no distant date. The Hindu Divorce Act 
will soon be on the statute book and if tln' insidious influence of 
exotic social literature does not meet with an instinctive check in 
the hearts of our country’s womanhood one can boldly say that the 
days of companionate marriages arc not far off. 

The object of the Hindu Women’s Eights to Property Act, as 
its very name indicates, is to give fresh rights to Hindu Women. 
But like Sir Roger de Coverley our legislators appear to have had 
a softer heart for widows than for women in general .ind the result 
was that the Act contented itself with dealing with widows and 
refrained from improving the legal position of the women as a 
class. Hence the Act can more appropriately be called the Hindu 
Widows’ Eights to Property Act. Tlu; reason for the deviation 
from the more comprehensive object indicated by the name of the 
Act would be clear to any one who goes into the history of the 
enactment. The sponsor of the bill. Dr. Deshmukh, originally pro- 
jected to bring in women other than widows within the ambit of 
the provisions, but he was told that if he would not conflne his 
chivalrous help to widows, he could have no support from the 
conservative section of the legislators who, though they are general- 
ly opposed to all change in their time-hallowed law, still saw that 
prudence and wisdom demanded some compromise when the old 
order was to their chagrine, rapidly changing yielding place to the 
new. 

The effect of the Act as it finally emerged after having run the 
gauntlet of consei'vativc abuse is to enlarge the maintenance right 
of some of the widows to a right to demand a share in the property 
from which maintenance is claimable and to introduce some more 
widows as heirs in the line of succession. Thus a widow of a co- 
parcener is entitled to demand a partition and delivery to her of 
his share without being confined only to a right to maintenance 
and the widow of a predeceased son and the widow of a predeceas- 
ed son of a pi'edeceased son are let in as heirs to the separate 
property of a Hindu in respect of which he has died intestate. 
Apart from the question of the letting in of further heirs, it can 
be said that generally the object of the Act is to place a Hindu 
widow to whatever province .she may belong in the same position 
as that hitherto enjoyed by a widow of a coparcener under the 
Dayabhaga Law. 
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The Act is not ultra vires. — Mr. S. Srinivasa Aiyangar in his 
revised edition of Mayne’s Hindu Law has expressed the view that 
while the Act as it stood pi'ior to its amendment in 1938 would be 
valid, the amendment of that Act in 1938 would be ultra vires the 
Indian Legislature in so far as it might affect agricultural lands in 
the country. He argues as follows: — ^Prior to the inauguration on 
1st April 1937 of Provincial Autonomy under the Government of 
India Act of 1935, the Indian Legislature could validly pass an 
enactment governing succession to property including agricultural 
lands, and the Act prior to its amendment having been passed by 
Uiat legislature during such period was perfectly valid. But at 
the time of the amendment in 1938 fhe Provincial Autonomy had 
been put into operation which took away from the Indian Legisla- 
ture [which under S. 316 of the Government of India Act of 1935 
had only the powers of the Federal Legislature if and when it 
might come into exislencej the power to legi.slate in respect of 
agricultural lands and vested that power in the Provincial Legisla- 
ture and for this position ho refers to item 21 of the Provincial List 
dealing, inter alia, with “transfer, alienation and devolution of agri- 
cultural lands” and item 7 of the Concurrent List dealing with “wills, 
intestacy and succc.ssion, save a.s regards agricultural lands.” From 
this he argues that the amendment of 1938 was ultra vires the 
Indian Legislature in .so far as it affects agricultural lands in any 
province. This argument is attractive and certainly plausible on 
the wording of the .statute. But can this be the proper interpreta- 
tion and effect of the provisions mentioned ? No doubt item 21 of 
the Provincial List says that the Provincial Legislature has the 
power to legislate in respect of the devolution of agricultural lands 
and item 7 of the Concurrent List while providing for succession in 
general excludes succession in respect of agricultural lands from 
the ambit of Federal legislation. But what is the proper opera- 
tion of these inclusive and exclusive provision.s? It certainly could 
not have been the intention of Parliament when it enacted the 
Government of India Act that there should be as many enactments 
relating to devolution of agricultural lands as there are provinces 
in India and that the Federal Legislature should not have power 
to enact a general law of devolution in respect of all properties 
and applicable to all the provinces even though in particular 
instances the scheme of devolution enacted might affect agricultu- 
ral lands. The desirability of one common law of devolution 
governing all Hindus and all their properties whether agricultural 
or otherwise cannot be que.stioned and the only proper construc- 
tion of the provisions above-mentioned would be, not to deny the 
Federal Legislature the power to legislate generally for the devolu- 
tion of all proper! ies but lo leave the power of legislation in res- 
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pect of the devolution of agricultural lands only in the Provincial 
Legislature having regard to the particular or peculiar needs and 
conditions of agriculture in the particular province. I’his would 
be the only reasonable construction allowing as il does the enact- 
ment of a uniform and single legislation for the entire country, at 
the same time permitting to each provincial ^gi.slatiire the liberty 
to provide specially and specifically suflicieiit safesjuards or res- 
trictions which would best subserve the peculiar needs of agri- 
culture in that province. After all, as observed by Lord Atkin 
in the House of Lords case of Gallagher v. Lynn, (1937) A.C. 863, 
“ It is well established that you are to look at the ‘ tvie nature and 
character of the legislation:' Russell v. The Queen, (1882) 7 A.C. 
829 ‘ the pith and substance of the legislation.’ If on the view of 
the statute as a whole, you find the substance of the legislation is 
within the express powers, then it is not invalidated if incidentally 
it affects matters which are outside the authorised field. The 
legislation must not, under the guise of dealing wilh one matter, 
in fact encroach on the forbidden field.” Again au poinled out bj' 
the learned Chief Justice of the Madras High Court, after an 
exhaustive and careful consideration of the entire case-law, in the 
Full Bench case of Nagaratnam v. Seshayya, 49 L.W. 257, relating 
to the validity of the Madras Agriculturists Relief Act, the fact 
that an Act which falls within the express powers, of a particular 
legislature incidentally affects matters within the competence of 
another legislature is not the deciding facto'* and is no ground for 
holding the Act ultra vires. 

Judged by the tests furnished by these cases, can it be said 
that this Act as amended in 1938 offends entry No. 21 of the Pro- 
vincial List? That the Indian Legi.slature has power to legislate 
in respect of devolution of property in general cannot be denied, 
and the Act in question does not purport to provide for the devolu- 
tion of agricultural lands. The fact that incidentally the Act might 
affect matters within the Provincial List would not affect its 
validity, for it is now well settled that the mere fact that an Act of 
the Federal Legislature may in some respects trench upon a Pro- 
vincial subject is not the deciding factor, and that an Act which in 
one aspect and for one purpose falls within the powers of the 
Federal Legislature cannot be said to be beyond the powers of 
that Legislature merely becau‘«e in another aspect and for another 
purpose it falls within the powers of the Provincial Legislature. 

Apart from the above considerations, the amendment of 1938 
is only explanatory of the Act as originally passed and does not add 
an^'thing to its substantive provisions. Prior to the amendment, 
. S. 2 ended with the words “ leaving a widow” after the word 
' “ intestate.” This gave room for a plausible contention tliat the 
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Act would not apply where the propositus was a widower. This 
contention, if accepted, would lead to the anomaly that if a Hindu 
died leaving a widow, his widowed daughter-in-law and his widow- 
ed grand-daughter-in-law would be entitled to succeed as heirs, but 
if he died a widower, they would have no such right. It is extreme- 
ly doubtful, therefore, whether even without this amendment the 
Courts would countenance an urgiunent which led to imputing to 
the Legislature an intention so absurd as this. The amendment 
also introduced some verbal changes in S. 3 and added a new sec- 
tion, S. 5, to elucidate and avoid the obscurities in the original en- 
actment. Hence no practical purpose is served by the ai'gument 
that the amendment of 1938 is to any extent ultra vires. 

Construction of the Act. — It is difficult to introduce more ano- 
malies and uncertainties by a .shorter enactment and this Act is 
a striking illustration of the dangei-s and shortcomings of tinkering 
with an established law by hasty and immature attempts at piece- 
meal legislation which do not lake into coivsideration the repurcus- 
sions thereof on the various branches of the law sought to be 
changed and the consequent difficulties and anomalies to which 
they lead. But piecemeal legislation is the rage «)f the present day 
and it is futile for the lawyer anti the judge to raise their voice 
of protest ugain.st it. But their duty is clear. They cannot legis- 
late of course, but they can by the judicious application of the 
well known principles of construction, mitigate to some extent the 
injustices and incongruities to which a too strict interpretation of 
the provisions of the enactment may lead. In construing the pre- 
sent Act, one should endeavour as far as po.ssiblc to give to its 
provisions such meaning and effect as not to land one into positions 
of absurdity or illogicality, while at the same having an eye on the 
c'bjcct and policy of the Act and on its express teims and phraseo- 
logy. Again the Act should be so interpreted as to effectuate only 
such changes and alterations in the existing law as are imperatively 
demanded by its express provisions or by their necessary intend- 
ment or implication, without trenching on the incidents of the 
Hindu law the alteration whereof is not required for giving effect 
to the object and the express provisions of the enactment. If one 
proceeds to consider and construe the sections of the present Act 
with these two cardinal pi'inciplcs in view, it is not impossible, 
though still by no means easy, to give them a consistency and co- 
herence as between themselves and to blend and harmonise them 
with the age-long and established law of the Hindus. The discus- 
sion and the conclusions given in the following sections are per- 
meated by this line of approach so that only the minimum intensity 
of shock may be registered on the observatory of Hindu sentiment 
and the vague feeling of panic noticeable amongst the more con- 
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servative and orthodox soolmn of Iho Hindus may at least to 
some extent be allayed. 

Scope and operation of the Act.— Tlie Act applies only when 
a Hindu dies intestate either partially or wholly oid does not 
apply where he has di.sposcd off all his properly. But the fact 
that ho has loft a will, will not render the i.t inapplicable if the 
will is to any extent invalid. Besides the Act does no, apply to 
Burma and hence does not govern Hiiui is alroatly domiciled 
there, but if a Hindu residing in British India and whoso personal 
law is governed by this Act hereafter betakes himself to Burma, 
he will be deemed to carry with him hi.s personal law as altered by 
this Act. The same principle will apply to places or countries to 
which the Act cannot apply. Tire provisions of the Act are also 
inapplicable to an estate which by a customary or other rule of 
.succfs.sion or by the terms of the grant applicable thereto descends 
to a single heir or to any property to which the Indian Succession 
Act, 1fl25 applies or to the property of n Hindu dying before the 
commencemi.mt of the Act. The Act came into fo’^ce on 14lh April 
1937, and ’f a Hindu had died on 13th April, 1937 the provisions 
of the Act cannot be invoked but if ho died on or after the 14th 
April, 1937, his relations mentioned as entitled to the benefit of 
the Act can claim the .same. The fact that a Hindu male died prior 
to 14th April 1937 without leaving male issue but leaving a widow 
to succeed him as heir under the law as it then .stood, would not 
render the Act applicable on the death of that widow subsequently 
to that Act .so as to enable her widowed daughter-in-law or widow- 
ed grand-daughter-in-law to succeed to the estate under this Act. 
But if the death of the propositus took place after 13tli April 1937, 
the circumstance that the daughter-in-law became a widow prior 
to that date would not deprive her of her right to succeed under 
the Act. 

The kind of coparcenary that is created by the Act in the case 
cf persons succeeding thereunder as heii-s to the separate property 
of a Hindu is in many respects different from the Mitakshara and 
the Dayabhaga coparcenaries. Under the Mitakshara law, on the 
death of a Hindu leaving separate property, his male descendants 
in the male line upto three generations alone succeed to that pro- 
perty as coparceners with the right of survivorship as between 
them, and neither his widow nor the widow of his predeceased son 
or of his grandson is entitled to claim a .share in that property. No 
doubt if and when a partition takes place between the sons, their 
mother should be given a share equal to that of a son, but so long 
as no such partition takes place she is only entitled to maintenance 
and cannot claim a partition of her share. Even this right to be 
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allotted a share at the time of partition between the son.s was not 
claimable by the mother in the Madras Presidency on the ground 
that the light had been negatived by the usage of the province. 
As regards the widows of .sons, whether they became widows 
prior to or suKsequent to the death of the father-in-law, their 
claim was only to maintenance against the father-in-law’s property 
in the hands of his heirs. Even under the Dayabhaga the widow 
of a predeceased .son could net claim a share in the e.state left by 
Iho father-in-law, and the right of her mother-in-law was only 
confined, in the presence of sons, to a claim for a share if and 
when her sons chose to effect a partition. But under this Act, 
both the widow and the widowed daughter-in-law of a Hindu, 
whether he belonged to the Mitakshara or the Dayabhaga School, 
are allowed to share his inheritance along with the sons with a 
right to call for a partition whenever they like and in the same 
way as the sons. 

The provisions of the Act so far as succession to the separate 
property of a Hindu is concerned may be summarised as follows : — 

(i) His sons, his widows, the widows of his predeceased sons, 
his sons’ sons and sons’ sons’ sons and the widows of predeceased 
sons of predeceased sons, succeed together to that property with this 
qualification that if the parties are governed by the Dayabhaga 
School in the presence of the son hi.s own son cannot claim any 
interest in the property inherited. 

(ii) The share of the widow of a propo.situs is equal to that 
of a son where there is a son or .son’s widow or grandson or 
grandson’s widow or great-grandson. If the propositus has left 
more than one widow of his, then all such widows together will 
take the share of a son. If the propositus has left only his widow 
or widows and none of the other heirs mentioned in the Act, then 
she or they take the whole estate. 

(iii) The share of the widow of a predeceased son is equal 
to that of a son provided that in the case of the existence of more 
than one widow of a predeceased son, all such widows are entitled 
to claim only one such share, and provided further that if there is 
a son of such predecea.sed son all such widows will take together a 
!'.hare which is equal to that of a grandson. 

(iv) Similar provisions apply in the case of the widow or 
widows of a predeceased son of a predeceased son 

(v) Each of the widows abovementioned is entitled to claim 
and sue for partition and delivery to her of her share under the 
Act. 

In the case of a widow of a member of a Mitaks hara coparce- 
paiy she virtually steps into the shoes of her husband and is entitled 
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to claim a separation and delivei'y to her of his share both as against 
his sons and as against his other coparceners, whether they be 
ascendants, descendants or collaterals of her husband. 

Effect of the Act on the law of Devolution under the Dayabhaga. 
— The change introduced by the Act in the lav/ of devolution under 
the Dayabhaga is not very considerable whcii compared with the 
change in the law of devolution obtaining under the Mitakshara. 
Under the Dayabhaga, so far as succession to the property of a 
deceased Hindu is concerned, there is no difference between his 
ancestral and self-acquired property, for in neither d^es the son get 
an interest by birth so as to be able to demand a paj‘'’1ion in res- 
pect of it during the father’s life-time. On the father’s death the 
son succeeded to the ancestral proper tv l^eld bv the father not as 
a co-owner or coparcener with him as undei' the Mitakshara hut as 
his heir. This feature of the Dayabhaga succo.ssion is not departed 
from even under the present Act. The only change is that on the 
death of a Hindu, not only his sons succeed but also his widow and 
the widows of predeceased .sons and the widows of predeceased 
sons of predeceased sons con succeed. Even after the Act, if the 
son has succeeded to his father’s estate either alone or along with 
the other heirs mentioned in the Act, his own son (that is, the 
.son’s .son) does not get an interest in it during his life-time. No 
doubt if the son who has succeeded to his father’s estate dies, 
then that son’s son can claim to succeed to th'' property along with 
the latter’s mother or .stepmother, each taking a half .share. But 
during the life-time of the father neither the son nor the .son’s 
widow has any interest in the property. 

A widow or the widowed daughter-in-law can succeed to the 
property of a Hindu under the Act freed from the restriction impos- 
ed by the Dayabhaga School that she should he ebaste at the time 
the succession opens. On remarriage she forfeits the interest that 
.she has taken, her .share then going to the persons who would be the 
heirs of the person as whose heir she ha.s originally taken the pro- 
perty. The same rule applies if she dies. Thus if on the death of 
a Dayabhaga Hindu, bis widow bis son. the son of a predeceased 
son and the widow of another nredcceased son had succeeded to his 
property, the subsequent death of the widowed daughter-in-law 
would enable the rest of the heirs of her father-in-law to take that 
interest by succession as the property of the father-in-law and not 
bv survivorship as co-parceners under the Mitakshara. If in this 
illustration the son subsequently dies, his share would be taken 
only by his mother as his own heir and not by his co-heirs. 

94 
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The following illustration will clearly bring out the effect of the 
Act on the devolution of property under the Dayabhaga. 

X(d) = W 

! 


A 
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Wi=B(d) 
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C<ci) 

D(d) 
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W = B(d) 
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On the death of X, his property whether ancestral or self ac- 
quired is taken by his widow, his son, A, the widow and son of his 
predeceased son B, the widow and son of his grandson K, the 
widow, son’s widow and grandson of his son E and the grandson of 
his son F. It would be seen that G and H do not take because 
th#'ir ancestor A is alive and during his life-time they cannot take 
any interest in the propei'ty. J does not take because his father I 
is alive. The widow of N does not take because she is the widow 
of a great-grandson and hence is neither an heii under the Daya- 
bhaga or under the Act. B’s widow comes in as an heir because 
.she is the widow of a predeceased son, K’s widow comes in because 
she is the widow of a predeceased son of a predeceased son and O's 
widow also comes in similarly. L, P, and R come in as great-grand- 
sons in view of the fact that in each of their respective lines there 
is no male ancestor to exclude their right as in the case of J and H. 
Now if subsequently A dies, his share is taken by his son G, and his 
grandson H cannot claim any interest therein so long as G is alive. 
If A wore to have no sons, then on his death his interest will de- 
volve on his mother X’s widow as his nearest heir and not on the 
other heirs above-mentioned who have taken, as the rule of sur- 
vivorship is not applicable in the case of a Dayabhaga joint family. 
If O’s widow dies then her share would go to P and not to E’s 
widow because in E’s line the i^are would be half to E’s widow, 
quarter to O’s widow and quarter to P.. If both P and O’s widow 
die and their shares are taken by E’s widow and subsequently E’s 
widow also dies, then that share would go to X’s heirs as ascertained 
under the Act. If at the time of A’s death A had no male issue 
but only a daughter then she would take his share as his heir, and 
this would be so whether there had been previously any partition 
or not. 
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EFFECT OF THE ACT ON DEVOLUTION OF SEPARATE 
PROPERTY UNDER THE MITAKSHARA. 

Introduction of new heirs. — ^Under the law prior to this en- 
actment, the widow of a Hindu was no heir to his property in the 
presence of his sons. This Act not only make® her an heir along 
\vith the sons, but also introduces the widowed aaughter-in-law, and 
the widowed grand-daughter-in-law, as new heirs. Tlii.s is revolu- 
tionary as it has no basis either in the Mitokshava or the Dayabhaga 
system. These widows succeed with the sons and before the 
daughter, the daughter’s son and the parents, and one wonders 
whether this provision really reflects the wishes of a pif ns or even 
an impious Hindu, as it can be safely said that he is more anxious 
to provide for his daughter and his parents than for his daughter-in- 
law and grand-daughter-in-law. 

Widows. — widow is entitled under the Act to the same share 
as a son either in competition with a son or in competition with a 
widowed daughter-in-law or in competition with any other lineal 
male descendant or his widow entitled to succeed under this Act. If 
the propositus has left more than one widow all the widows together 
will be entitled to the same share as that which would come to a 
sole widow. Thus it a Hindu dies leaving separate property and a 
widow and a son, the widow is entitled to share equally with the 
son, i.e., the widow will take one half and the son will take the other 
half. So also if the only relations left by the propositii.s are his 
widow and a widowed daughter-in-law, each of them is entitled to 
take an equal share. The same principle should apply where the 
heirs are the widow, the son and the widowed daughter-in-law and 
each of them should be given an equal share. If Instead of a son, 
a Hindu leaves only a grandson or only a great-grandson and a 
widow, she should be given one share and the grandson or great- 
grandson another equal share. But where the widow is the only 
relation left and there is neither a son nor any of the other rela- 
tions mentioned in the Act as entitled to heirship, then the widow 
takes the whole estate, though only as a qualified owner. 

The following will clearly bring out the position of the widow 
in respect of this matter. 
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This diagram shows that X (propositus) has left on his death 
his widow A, his son B, his widowed daughter-in-law C, his widowed 
grand-daughter-in-law D, his great-grandson E and his great-grand- 
daughter-in-law F. There arc on the whole five lines of relations, 
but in the fifth line there is only a great grand-daughter-in-law, 
namely, F, who is not an heir cither under the Hindu Law or under 
this Act. Hence, leaving her out of account, each of the other 
relations namely. A, B, C, D and E, is entitled to a son’s share, i.e. 
each of them takes one-fifth of X’s properties. If in the above illus- 
trations B has a son, then B and his son will each take half of one- 
fifth or one tenth. So also if C has a son or a step-son then C and 
that son or step-son will each take one half of one-fifth or one- 
tenth as a grandson. Similarly if we assume that D has two sons 
or step-sons, then D and each of her sons or step-sons will take one- 
third of one-fifth or one-fifteenth as a great-grandson. If in the 
above illustration we assume that X has left in addition an illegiti- 
mate son, prior to the Act, that son (X being a Sudra) was entitled 
to get half of what he would take if he were legitimate in the presence 
of a legitimate son, widow, daughter or daughter’s son of his puta- 
tive father and he would take the whole of the property of the 
father if there is none of these relations ; and the existence of the 
widowed daughl».‘r-in-law would not have affected his right in any 
way. But now, since tlie widowed daughter-in-law and the widow- 
ed grand-daughtcr-in-law also come in to share as sons, the quantum 
of the illegitimate son’s .share gets correspondingly reduced and his 
right to take the entire property in the absence of the son, widow, 
daughter, or daughter’s son defeated when there is a widowed 
daughter-in-law or a widowed grand-daughter-in-law. 

Unchastity and re-marriage of the widow. — ^The opening words 
of S. 2, namely, “ notwithstanding any rule of Hindu Law or custom 
to the contrary,” would, on their strict construction, lead to the 
position that the normal rule of Hindu Law which disables an un- 
chaste widow fiom succeeding to her husband’s property can no 
longer be operative, though it is doubtful if the legislature had really 
intended to abrogate that rule. The result is that a wife who had 
strayed away from the path of virtue and had been living away 
from her husband in adulterous intercourse with another can, under 
this Act, claim to come in as her husband’s heir, even though riie 
had wantonly and shamelessly thrown to the winds the solemn vows 
of matrimony and transferred her charms and affections to one who 
had no claim to them in any sacred or. civilized law. Yet this is the 
strict effect of this enactment, an outrage to all ethical sentiments 
and a premium for vice and wickedness on the part of mzirried wo- 
men. Though this may be the position in respect of the immoral 
wife’s right to succeed to her husband’s property, yet if she re- 
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marries, her re-marriage will entail the forfeiture of her right to 
hold on to the husband’s estate and the estate or share whinh she has 
taken therein will in law pass on to persons who at the time of the 
remarriage are entitled to the husband’s property. If the widow (A) 
in the illustration given in the previous section dies or remarries, ' 
then the one-fifth share which she has taken i.i the husband’s estate 
will be taken equally by the remaining four heirs, namelj-, B, C, D 
and E, and this will be so whether hei* marriage or death take.s | 
place either before or after she has obtained a partition and sepa- 
rate possession of her share from them. 

The statutory co-heirs whether coparceners. — ^If the parties are 
governed by the Mitakshara then the co-heirs mentioned in the Act 
as suceeding to the separate property of a Hindu take the property 
together with the right of survivorship inter se and the riglit to 
maintenance and partition. But being a coparcenary which comes 
into existence only on the death of the last male holder the right 
by birth which is an essential incident of a Mitakshara coparcenary 
cannot be postulated in such co-heirs. This statutory coparcenary 
resembles more the coparcenary under the Dayabhaga. In both, a 
coparcener’s right to possession and enjoyment arises only on the 
death of the last male holder. In both, females can be members 
and in both the right of a female coparcener to claim a partition of 
her share exists. Again in both the right of a female coparcener is 
only a limited right passing on her death to the heirs of the last 
male holder as whose heir she has come into the coparcenary. But 
here the resemblance between these coparcenaries ceases. In the 
Dayabhaga coparcenary there is no question of survivor- 
ship as between the coparceners and on the death of one cf 
them his interest descends to his own heirs, whether 
male or female, who also thereupon beconie members of 
the coparcenary. But in the coparcenary under the Act, where the 
parties are governed by the Mitakshara law, the interest of a de- 
ceased coparcener is taken in survivorship right by the other mem- 
bers of the coparcenary whether these be males or females. Besides, 
the Dayabhaga coparcenary never starts with a female member and 
females become coparceners only later on as heirs of male members 
with whom the coparcenary originally commenced. Thus on the 
death of a Hindu under the Dayabhaga his sons become coparceners 
as between themselves, but a widow of a pre-deceased son does not 
succeed with them as a coparcener ; but if one of the sons who has 
succeeded to the father’s property subsequently dies the widow of 
that son becomes a coparcener along with the surviving sons. But 
a coparcenary under the Act can start with a female like the widow 
or widowed daughter-in-law. Again under the Dayabhaga copar- 
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cenary a male Coparcener’s son does not get a right in the property 
of the coparcenary. But under the statutory coparcenary, amongst 
parties governed by the Mitakshara law, in the property taken by a 
son, his son and son’s son get an interest by birth. 

The introduction of this strange coparcenary into the Hindu Law 
by the Act under consideration does not, however, affect those inci- 
dents of an ordinary Hindu La}v coparcenary which are not incon- 
sistent with the provisions of the Act. In places governed by the 
Mitakshara school as already mentioned, in the interest taken by a 
son in the separate property of a deceased father that son’s son and 
grandson get a right by birth; and in cases governed by the Daya- 
bhaga, where a father’s property is inherited by a son, the latter’s 
son does not get an interest by birth in that property. So also the 
existence of the managership in the eldest male member should still 
be postulated with all the privileges and powers of management and 
alienation appertaining to that position and the corollary and con- 
comitant disabilities and obligations of the junior members. But 
if there is no adult member, there is nothing to preclude a female 
member of the family who is competent and willing from taking up 
the reigns of the government of the household with all the incidental 
and necesary rights and duties flowing from the position of manager- 
ship. She can contract debts and alienate the family property for 
the benefit or necessity of the family of which she is the manager 
and the junior members of the family, both males and females, would 
be bound by such debts and alienations. She can sue and be sued 
as representing the entire family and can generally do all acts which 
can be said to be acts of prudent mahagement. 

Widow’s share how to be calculated. — ^The share of the widow 
which is to be equal to the share of the son under the Act is to be 
calculated with reference only to the separate property left undis- 
posed of by the husband. If he has already gifted or devised some 
or most of his properties to his sons and has left only a portion 
thereof undisposed of, then the widow’s share is to be ascertained 
on the footing that the imdisposed of properties are the only pro- 
perties left by the husband and that in those properties the widow 
and the sons must share equally. For instance, if a Hindu having 
Rs. 20,000 and 4 sons had already given away to each of his sons 
Rs. 4000 by gift or will, and left undisposed of only Rs. 4000, the 
widow can share only in the Rs. 4000 as one of five sharers, taking 
for her part Rs. 800 and cannot claim that, since each of the sons 
had already taken Rs. 4000, she ^ould be given the entire amount 
of Rs. 4000 which was left undisposed of by her husband. So also 
the share which is to go to her thus calculated is not to be affected 
or reduced by the circumstance that she had already been given 
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large properties or moneys or jewels by her husband or father-in- 
law. Nor is this share to which the widow is entitled under the 
Act in respect of the undisposed of separate property of ♦he hus- 
band, affected by any partition in respect of the ancestral property 
of the husband effected during or after his life-time and in which 
she has been given, as she is entitled to, a sh .re under the general 
law along with her sons. The distinction between the share to which 
the widow is entitled under this Act in the undisposed of separate 
property of her husband and the share to which she is entitled 
under the general law on a partition between the sons is this, that 
while the former share comes to her as a determim tion and divi 
sion of her statutory right in the property, in the leLier case the 
share is allotted to her in lieu of maintenance with the result that 
in the calculation of her share in the latter case, any income-yield- 
ing property given to her already by her husband or father-in-law 
would be taken into account and her share correspondingly re- 
duced. 

Widow’s adoption and divestment. — The rule of Hindu Law 
that in the case of an adoption by a widow she stands entirely 
divested of the property inherited by her from her husband, sub- 
ject only to a right to maintenance, is modified by the Act, and she 
is entitled to retain a half share in that property, the divestment 
being operative only in respect of the other half to which alone 
the son would be entitled under the Act. Besides, if there is in 
existence a widowed daughter-in-law who along with her mother- 
in-law has taken a half share under tlie Act. an adoption by the 
mother-in-law would entail a divestiture of a portion of the pro- 
perty taken by both the mother-in-law and tlip daughter-in-law 
so as to ensure an equal division of the entire property into three 
shares, one share going to the adopting wudow, another to the 
adopted son and the third to the widowed daughter-in-law, and 
this would be so whether the mother-in-law’s adoption takes place 
before or after a division between the mother-in-law and the 
daughter-in-law. This rule of divestiture of a portion of a widow- 
ed daughter-in-law’s share however applies only if she has taken 
as the heir of her father-in-law under the Act. If, one the other 
hand, on the death of a Hindu his separate property has been 
taken by his widow and his son in equal shares, and subsequently 
on the death of the son leaving his own widow, the latter has suc- 
ceeded to the son’s interest, any adoption thereafter made by the 
mother-in-law cannot divest the daughter-in-law’s interest, or even 
the mother-in-law’s interest, because the adoption itself would be 
invalid under the Hindu Law. But the widowed daughter-in-law, 
if otherwise qualified, is not precluded from makmg a valid adop- 
tion to her husband, whether she has succeeded as her father-in- 



752 


HINDU LAW 


[CHAP. XIX. 


law’s heir under the Act or as her husband’s heir, and in either case, 
her adopted son would divest only her own interest to the extent 
of a half, and cannot touch any interest which has been taken by 
the mother-in-law. This is so because the son adopted by the 
daughter-in-law is in the position of a grandson and can claim a 
share under the Act, only in the share taken by the adopting widow 
as the representative of her husband’s line. 

Widow and illegitimate son of a Sudra. — ^Prior to the Act on 
the death of a Sudra leaving a widow and an illegitimate son, the 
'vidow would receive half the property and the illegitimate son 
the other half. This is on the footing that an illegitimate son is 
entitled to take in the presence of the widow half the share which 
be would take if he were legitimate. But under the Act the widow 
herself .should be treated as a son, and hence the illegitimate son’s 
share is only one fourth. If in addition to the widow and an illegiti- 
mate son there is a widowed daughter-in-law coming in as an heir 
under the Act, since both the widow and the daughter-in-law 
should be treated as sons, the illegitimate son’s share will be half 
of one-third, that is one-sixth. In the same way should be calcu- 
lated the shares of the widow and the illegitimate son where there 
are sons, or where there are grandsons, or grand-daughters-in-law 
representing the lines of deceased sons. Again, before the Act, if 
a Sudra died leaving a widow, an aurasa son and an illegitimate 
son, the latter two succeeded as coparceners and, on the death of 
the aurasa son undivided without male issue, the whole property 
was taken by the illegitimate son as against the widow of the puta- 
tive father and the widow of the aurasa son. But under the Act, 
since the widow also succeeds as a son, the death of the aurasa son 
without male issue does not enable the illegitimate son 
to claim the entire property, but only to share in it 
along with the widow in the proportion of 1 to 3, and if the 
aurasa son has left a widow, she is entitled to step into the position 
of the husband thus defeating the said right of survivorship of the 
widow and the illegitimate son. If in the above case the aurasa 
son has died divided from the mother and the illegitimate Son, then 
the aurasa son’s own heir, just as his daughter, daughter’s son or 
mother, will succeed to his interest in the absence of his own wi- 
dow. 


Widow’s share liable to fluctuation by survivorship. — ^The 
share which a widow takes under the Act is liable to fluctuation 
by the operation of survivorship but such fluctuation can never 
operate to her detriment. On her husband’s death, she takes a 
son’s share, and as his death puts an end to the possibility of any 
increase in the number of sons (barring, of course, the case of a 
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posthumous son) her inlej-esl doeh' not run the risk of being dimi- 
nished by any additions to the membership of the coparcenary. If, 
for instance, a widow has succeeded to her husband’s propeny with 
his son, the fact that subsequently .sons are l)oi n to th.it son cannot 
affect the quantum or share of the interest which she has already 
taken. But if that son .should die without leav a widow or male 
issue and without getting him.stlf divided from the widow, the 
widow is entitled to take by sui vivoi-ship tie sons mterest also. 
But if the .son dies leaving a widow, then his mother cannot claim 
his share, or if he dies after getting himself separated then his 
daughter or daughter’s .son is ontitlcii t*> take it In the .'■ame way,, 
if on the death of a Hindu, his widow and his widowed daughter- 
in-law have inherited his separate property, the death of the 
daughter-in-law undivided from her mother-in-law would 
leave her share to be taken by the mother-in-law even though 
the daughter-in-law has a d.aughter at the time. Tlic' question 
whether the mother-in-law would take the daughter-in-law’s 
interest on the death of the latter divided and leaving a daughter, 
is not easy to answer. The daughlor-in-law no doubt takes the 
.share which her husband would have taken if alive. Does this 
mean that it is the intention of the legislature that the property in 
the hands of the daughter-in-law is taken by her as her luisband’s 
heir and as the husband’s property, or does it mean that that pro- 
perty is taken by the daughter-in-law as the heii- of the father-in- 
law and as his property? The former const ruction has not much 
force in view of the fact t'uat the property de&cendod straight from 
the father-in-law and that the son had never held any interest in 
it. Hence on the death of the daughloi*-in law, though divided and 
leaving a daughter, the properly should be treated as the property 
of the father-in-law, and should be given to his heir and not to the 
heir of the son. In this view the mother-in-law would take that 
property and not the daughter of the daughter-in-law^ 

Widow’s right to partition. — The widow being in the position 
of a coparcener in regard to her right to demand a partition as 
against the others who along with her have taken her husband’s 
property all the rules applicable under the ordinary Hindu Law 
to a male coparcener’s right to claim and obtain a partition of his 
interest are as much applicable to her right also. If .she happens 
to be a minor, and her .stepson or widowed daughter-in-law who 
has succeeded to the property is. by virtue of his or her seniority, 
in management of the property on her behalf as well, then unless 
it is shown that a partition is to her benefit or advantage, a suit 
for partition on her behalf is not sustainable. But the fact that 
there has been a partition of her share does not render it her absn- 
95 
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lute property and hence on her death that share will go to her 
husband's heirs, that is, the very heirs who along with her have in- 
herited together his property. 

Widow’s maintenance. — ^When the widow succeeds to her 
husband's property with his other heirs under the Act, she becomes 
as it were a member of a coparcenary along with them with a right 
to maintenance from the manager of the family. The question 
whether this right which prior to the Act could be enforced by a 
suit against her sons can also be similarly enforced after the Act 
is not an easy one. There is, no doubt, nothing in the Act which 
expressly takes away that right, and the Act having been passed 
only in the interest of the widow, it can plausibly be held that if 
in any particular case, as for instance by reason of her incapacity to 
manage properly due to sickness, stupidity or age, it would be for 
her advantage to claim only maintenance instead of a share under 
the Act, she should be awarded reasonable maintenance in con- 
formity with the well known principles applicable to such a case. 
Bur it is equally plausible to contend that the widow having been 
given a share, she is in the same position as an ordinary coparcener 
who cannot sustain a suit for maintenance, and that if reasonable 
maintenance is refused to her, her only right as in the case of a 
coparcener is to .sue for partition and not for maintenance. If this 
contention prevails, one can safely guess that in the majority of 
cases, the result will be anything but satisfactory and the property 
allotted to the widow’s share will, for various reasons of incompe- 
tence, ignorance and credulity, a freedom from which our women 
cannot yet confidently boast of, soon disappear into the hands of 
scheming interlopers, leaving the widow in the streets. But it is 
hoped that the conservative faith of our women in their male re- 
lations and the instinctive generosity of the latter towards the 
former would prevent any sudi result by providing reasonable 
maintenance or allowing partition to the widows in proper and 
suitable cases. In this connection it should, however, be remem- 
bered, that the maintainability or otherwise of a suit by a widow 
for her maintenance against her co-heirs who have taken her hus- 
band’s separate property does not affect the maintainability of her 
suit for maintenance against her sons grounded on their personal 
liability to maintain her or against the legatees under her husband’s 
will in case her reasonable maintenance cannot come from out of 
her share in his undisposed of separate property under this Act. 
Even where the hu.sband has not disposed of any portion of his 
separate property by gift or will and he was not a member of a 
joint family, the separate property left by him is taken by his 
heirs subject to their obligation to maintain his widow in reasons- 
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ble comfort and in this respect there is no difference between the 
obligation of the son or the widowed daughter-in-law. 

Widowed daughter-in-law.— In introducing a widowed 
daughter-in-law as an heir to her father-in-law, the Legislature 
has no doubt taken a very bold line. Prior to ■ Act, on the death 
of her father-in-law his widowed daughter-in-law who dvring his 
life-time had only a moral right to be niaintoined out of his self- 
acquired property obtained a legal right to maintcnani.e out of that 
property in the hands of his heirs. By obtaining under diis Act 
the more concrete right to a share, her former right rnly to sue for 
maintenance must now be held to havi' been taken away. But 
this right to a share is only in respect of the separate property of 
the father-in-law left undisposed of by aim. The question whether 
when that share is insufficient for her rea.sonaMe maintenance, she 
can proceed to claim the deficiency from the donee-s or legatees of 
the father-in-law to whom he has transferred ihe major portion of 
his separate property, though not altogether free from doubt, ap- 
pears to receive a negative answer from a recent decision of the 
Madras High Court which has considered all the pri'vious cases on 
the point, even though that decision was not one under the Act. 
It, however, appears reasonable to hold that the widowed daughter- 
in-law should not be allowed to claim any thing beyond her statu- 
tory share from any one who has taken her father-in law’s separate 
property either under the Act or under an instrument, testamentary 
or non-testamentary, whether that donee is himself or herself an 
heir under the Act or not. But this does not mean that the 
daughter-in-law’s right to claim her reasonable maintenance out of 
the father-in-law’s ancestral property, if any, is taken away. 


Plurality of widowed daughters-in-law.— If there are more than 
one daughter-in-law who were the wives of the same son, then all 
of them together succeed to a son’s share in the place of their 
husband. If one of them has a son, then in that share the son will 
get a half share and all the widowed daughters-in-law will to- 
gether get the other half share. But in a case where the widowed 
daughters-in-law were the wives of different sons, then the 
daughters-in-law will succeed to the shares respectively of their 
husbands. Let us take the following illustration. 


(E)W = A(W 
I 

P 


X = W (Y) 

I 


(G)W = B(d) (H)W = C(d) = W(I) 

J 


D(d) 
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In this illustration X’s widow Y will be entitled to l/5th 
share, she being treated as a son. A’s widow E and A’s son F will 
together take the one-fifth share which would be allotted to A if 
he were alive, but as between E and F, each will take half of one- 
fifth or one-tenth. In the case of B’s widow G, she is entitled to 
take 1 , 5th share in the place of her husband. C having 
died leaving two widows H and I, and a son J, J will 
be given half of one-fifth or one-tenth and H and I to- 
gether will take 1/lOlh. In D’s line, there is only D’s 
son K who takes D’s 1 '5th share as his representative. In this 
illustration if F died, his 1 10th interest would survive to E mak- 
ing her interest 1 5th and would not survive to the other co- 
heirs. So also if H died her interest would survive only to her 
co-widow I and not to J or other co-heirs. But if G died, 
her l/5th interest would survive to Y and the three lines of A, C 
and D making the respectivo representative or representatives of 
each branch take 1 '4 instead of l/5th of the entire interest of X. 

Immorality and remarriage of daughter-in-law. — ^As in the 
case of the widow, so also in the case of the widowed daughtei‘-in- 
law, her unchastity does not prevent her from succeeding to the 
father-in-law’s property ; nor does her unchastity operate to en- 
tail the forfeiture of the share which she has taken. But if at the 
time the succession opened to her father-in-law she had already re- 
married, then she is not entitled to succeed to him because by her 
remarriage she has ceased to be his daughter-in-law and hence 
cannot claim that relationship for purposes of claiming the succes- 
sion. So also if subsequent to her succeeding to her father-in- 
law she contracts a remarriage, she forfeits the interest which she 
has taken, for, remarriage, unlike mere imchastity, takes her away 
from the family of her husband and brings into operation the 
general Hindu law rule of forfeiture on remarriage by the widow, 
and in this respect that the remarriage has been according to the 
custom of the caste would not make any difference even though 
the provisions as to forfeiture in the Hindu Widows Remeuriage Act 
are not in terms applicable to an estate inherited by a widow from 
a person other than the husband. On such remarriage entailing a 
forfeiture of her estate, that estate would devolve on the heir of 
the father-in-law in her husband’s line so long as there 
is a son’s son or son’s widow in that line and not on 
the heirs of the father-in-law in the other lines of his 
other sons, but if there ns no one in the husband’s 
line who would take under the Act, then that share would devolve 
on the other heirs of the father-in-law under the Act. The rules 
applicable to the devolution of the estate taken by the widowed 
daughter-in-law in case of her remarriage are the same as the 
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rules applicable to the devolution of that estate in case of her 
death. 

Other incidents of the estate taken by the daugliter-in-law.— 
The incidents noted in connection with the estate taken by the 
widow and discussed already are applicable nutatis mutandis to 
the estate taken by the widowed daughter-in-law. 

Postponement of daughter imd daughter’s son.—Prior to the 
Act on the death of a Hindu without male issue and without leaving 
a widow, his daughter, and failing her or after her, her son would 
succeed to the estate. But now by reason of the inti oduction of 
new heirs between the widow and the daughter, namely, the 
daughter-in-law and the grand-daughter-in-law, the right of 
succession of the daughter and the daughter's son is postponed till 
after the death of the daughter-in-law and the grand-daughter-in- 
law. Thus so long as any of the heirs mentioned in the Act is 
alive the estate must go to him or her and till all such heirs die, 
the daughter's chance of succeeding to the property is postponed. 
This, however, does not moan that in every case where all the 
statutory heirs die after inheriting property under the Act the 
daughter can come in. It all depends upon whether the last of 
such heirs was a male or a female. If such heir was a male then 
he becomes a fresh stock of descent and the property will descend 
to his own heirs. Thus where several persons mentioned in the 
Act inherit a Hindu’s separate property and subsequently all of 
them die one by one and the last survivor is the son or the grand- 
son, then on his death his own heirs such as his daughter will 
succeed to that property and not the daughter of the father as 
whose separate property it was inherited by him under the Act. 
But if the last survivor ot the statutory heirs who had taken the 
property happens to be the widowed daughter-in-law of the origi- 
nal owner, then on her death the properly would be taken by that 
owner’s daughter or in her absence her son as his heir under the 
ordinary Hindu law. If at that time there is an illegitimate son 
of the original owner, then that illegitimate son will take half the 
property and the daughter or daughter’s son would take the other 
half. The following illustration would bring out this clearly. 
Supposing A dies leaving a widow B, a son C, a widowed 
daughter-in-law D and a daughter E, On A’s death, B, C, and D 
would be entitled to succeed to A’s property as his heirs under the 
Act and each of them would take an equal share, that is, one third 
of the whole property left by A. If subsequently B and D die, 
then the entire property would be taken by C in full ownership 
and as such on his death that property would be taken by his own 
heirs such as C’s daughter or daughter’s son. if any, and not by S. 
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If on the other hand C and D die leaving B as the last survivor or 
B and C die leaving D as the last survivor, then on the death of 
such last survivor who is a female the property would go to the 
heir of A, namely, his daughter E. 

THE EFFECT OF THE ACT AS REGARDS THE 
COPARCENARY INTEREST OF DECEASED HINDU 

Position of the coparcener’s widow. — On the death of a 
Hindu as a member of a Mitakshara coparcenary, his widow takes 
his interest in the family property subject to the coparcenary inci- 
dents of the right of survivorship, right to claim partition and 
right to maintenance. If the husband has also left a 
son, then the interest to which the widow is entitled 
does not include the interest of that son but is confined only to the 
interest of the husband. This interest of the coparcener’s widow 
is liable to fluctuation by births and deaths in the coparcenary. 
Thus if the husband was one of four brothers constituting a Hindu 
coparcenary and on his death without male issue his widow suc- 
ceeds to his interest in the coparcenary property, any subsequent 
death among the surviving brothers would result in the augmenta- 
tion of her interest as representing her husband’s share. So also 
if the coparcenary consisted also of the father of the brothers, then 
any subsequent addition in the number of the sons to the father-in- 
law would correspondingly reduce her interest in the joint family 
property. But these fluctuations are possible only so long as she 
remains undivided with the other coparceners. If, however, a 
partition has taken place between her and them, either at her in- 
stance or at their instance, the possibility of this fluctuation is put 
an end to and her interest gets defined and fixed from that moment. 
Thereafter, any birth or death among the remaining coparceners 
would affect the quantum of the interest of the individual mem- 
bers remaining joint. If a coparcenary consists of a widow, her 
son and her husband’s brothers, and the widow afterwards gets 
herself alone divided from her son and brothers-in-law, then any 
subsequent death of one of such brothers-in-law would result in 
augmenting her son’s share, but not hers. So also if her son dies, 
then the persons entitled to be benefited are the brothers-in-law 
and not the mother. But if the widow herself dies after division 
from her son and the brothers-in-law the only person entitled to 
her share is the son and not the brothers-in-law. 

Widow’s liability for her huband’s death. — The question of the 
widow’s liability for the husband’s debts in case he has died a mem- 
ber of a coparcenary is beset with doubts and difficulties but 
appears to depend for its determination on the drcumstance 
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whether he died leaving sons or not and whether the debt is a 
simple debt or a mortgage debt. If the debt is a valid mortgage 
debt then his share is taken by his widow burdened with tne debt 
and is therefore liable for its satisfaction. But if the debt is a 
simple debt, then the share which she has taken in the family pro- 
perty is freed from the obligation of paying that debt if the co- 
parcenary as a member of which he died consists of only his col- 
lateral relations, for in that case the ruL' of .survivorship in favour 
of such relations defeats the creditor’s right unless his interest has 
been attached during his life-timo in execution of a di’cree obtain- 
ed in respect of that debt, and the fact that ^he pev.ionality of the 
husband is in a sense continued by the widow i.s no ground for 
holding that the husband’s interest is still liable for his simple debt, 
inasmuch as to so hold would, instead of the Act operating in 
favour of the widow, which obviously is the intention of the Act, 
make it operate to her detriment. Tlie chief idea underlying the 
scheme of the Act is that the right to maintenance which the widow 
of a coparcener had prior to the Act must be converted into a right 
in specific property as a share-holder and if ignoring the fundament- 
al foundation of the enactment one is to hold that her share would 
be liable for the simple debts of the husband, it would very often 
deprive her of her means of maintenance. For instance if a husband 
were to die leaving a widow and a debt of Rs. 4,000 and his share 
in the family properly is worth, say, Rs. 3,000, then prior to the 
Act she would normally be entitled to claim maintenance from the 
husband’s coparceners out of the income of this share, because they 
had taken that share freed from his debts as a result of the opera- 
tion of their right of survivorship. If on the other hand it were 
held that that share should still continue liable for the debts, then 
that share would be swallowed by the debts and nothing would be 
left from which the widow could get her maintenance. Having 
regard to the object and the scheme of the Act, this certainly can- 
not be said to be its proper interpretation. But if the husband has 
left also sons, son’s son’s or son’s son’s sons, then her share must 
be held liable for the simple debts in the same way as her sons’ 
shares would be. The contrary construction would place the 
widow in a more advantageous position than that of the sons, 
for the sons would be liable for the debts under the pious obligation 
but the widow would not be liable, a result which it is difficult to 
hold is the intention of the legislature. It may, however, be asked, 
why should a widow be in a worse position when she has sons 
than when she has no sons ? The answer is, otherwise there would 
be anomalies, and it is one of the fundamental canons of construc- 
tion to interpret a statute fai such a way as to avoid anomalous 
results. Hie construction favoured in the discussion here does not 
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take away the rights of persons which they formerly possessed, and 
where possible secures to the widow the benefit intended by the 
Act. The position that in case the husband died a coparcener 
leaving a widow and no sons the husband’s share in the widow’s 
hands is not liable for the simple debts of the husband in respect 
of which no decrees had been obtained and no attachments effec- 
ted during his life-time, while operating beneficially to the widow 
does not take away any right which the creditors formerly had, 
for, the creditors formerly had none as on the death of the copar- 
cener his interest in the family property became freed from the 
obligation of paying those debts as a consequence of the existence 
of the right of survivorship of the other coparceners. So also the 
latter position of the liability of the widow’s share for those debts 
in the presence of the sons, while not taking away any right of the 
widow which she formerly possessed, leads to a reasonable con- 
struction that the sons should not be placed in a worse position than 
the widow. 

Alienation by widow. — ^The interest which the widow of a 
deceased coparcener takes in the share which she gets under the 
Act is the limited interest of a female heir under the Hindu Law, 
and she can therefore alienate her share only for necessity or bene- 
fit, the words necessity and benefit including spiritual purposes and 
considered in Chap. XIV. Even the fact that a simple creditor of her 
husband has lost his remedy as a result of the operation of survivor- 
ship in favour of the surviving coparceners of her husband would 
not preclude her from alienating her interest for the purpose of 
.satisfying such a debt, for such act of hers is considered by the reli- 
gious law of the Hindus as conceived in the interest of the departed 
soul of the husband and certainly does not stand on a worse footing 
than the barred debt of the husband which the law says a Hindu 
widow can discharge by an alienation of the husband’s estate. Nor 
does the fact that she is not the manager of the joint family of which 
she is a member prevent her from making a valid alienation of her 
interest for the satisfaction of such a debt. In a case where the 
surviving coparceners of her husband include his own sons, then 
necessarily the number of the purposes which would justify her 
alienation would be less by reason of the existence of the sons who 
would be the more proper persons to meet the expenses and perform 
the acts in connection with those purposes, as. for instance, the 
Shradd of the father or the marriage of his daughter etc., and 
though even here the widow would be liable to rateably contribute 
to the sons from her own share, she cannot alienate her interest for 
a purpose which is more the concern of her sons. When she validly 
alienates her intere.st, the alienee is only entitled to her share as 
it stood on the date of the alienation and not to any augmentation 
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which her share would have received subsequently by reason of any 
death in the family, such addition to that share enuring only to the 
benefit of the widow and not to the alienee. When she alienates, 
the alienee is bound by the family debts incmred for the necessity 
of the family by the manager. 

Widow’s share affected by the incident ol survivorship. — ^The 
husband’s share which the widow takes in the coparcenary property 
is liable to fluctuations by birtlis and deaths in the family and is 
not to be taken as fbced as on the death of the husband. If for 
instance her husband was one of the members of a Mitakshara co- 
parcenary consisting of his brothers and his father thcr the subse- 
quent birth of sons to the father would reduce the quantum of her 
share and so also any death among the brothers of the husband 
would enlarge that share. But this liability to fluctuation in the 
quantum of her share is put an end to if she effects a partition of her 
share, and thereafter any birth or death among those remaining 
joint would operate to reduce or enlarge the interest of the indivi- 
duals remaining joint and would not affect the share that has been 
separated from their interests. This would be so even if the co- 
parceners from whom she has divided off happen to be his own sons 
or the collateral relations of her husband or both. For instance if 
a coparcenary consisted of three brothers A, B and C and A’s son 
D and subsequently on A’s death leaving a widow £, the cnparce- 
naiy continueid with B, C, D and £, and E thereafter separated 
from the rest, then any subsequent death among B, C and D would 
not enlarge the one-sixth share which E had already taken away 
but would enure to the benefit of the persons who continued to 
remain joint. In such a case even if E’s own son D died his interest 
would go to augment the interest of B and C and not the share of 
E. But if after separation of £, E dies then the share which she has 
taken would go to her son D and not to the others. The fact that 
at the time of her death she has a daughter or daughter’s son would 
not prevent her son from getting the benefit of her death. But if in 
the above illustration the son D who had remained undivided had 
pre-deceased E unmarried, or married without leaving a widow or 
male issue, and if subsequently the widowed mother of D, namely 
E, gets herself divided from B and C, then on her death, A’s heir 
whether it be his daughter or daughter’s son, would succeed to the 
property in preference to the son’s heir if any, as for instance, the 
son’s daughter or daughter’s son. 

Apostacy of ffie widow. — Under the strict Hindu law the apos- 
tacy of the widow would operate as a forfeiture of her right to suc- 
ceed to the property of another Hindu, because by her conversion 
from Hinduism she has ceased to be a Hindu so as to render that 
96 
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law inapplicable to her. But this rule of Hindu law was abrogated 
by the Caste Disabilities Removal Act and is no longer in force. 
But that Act, while it removed a disability, did not confer any new 
right to the apostate. The question then is whether this Act which 
confers new rights can be so construed as to permit a widow who 
has become an apostate to Hinduism to claim such rights. The 
answer would appear to be in the negative. The Act applies to 
Hindu women, or to be mure accurate, to Hindu widows. If at the 
time the succession opens she has embraced some other faith, it is 
impossible to say she is a Hindu for the purpose of the applicability 
of the Act. To hold that conversion of a widow from Hinduism 
would not operate as a bar to her succession under the Act would 
lead to the position of daughters-in-law and granddaughters-in-law, 
who prior to the opening of the succession had become converts to 
Christianity or Mahomedanism, claiming successfully to succeed to 
the property of a Hindu, a position which is sure to be abhorrent 
to all social and religious sentiments of the Hindus which no rea- 
sonable man would attempt to bring about. Therefore the proper 
construction of the Act would be that an apostate widow or 
daughter-in-law would not be entitled to claim the benefit of this 
Act since she is not a Hindu woman to whom alone the Act is 
applicable. But if at the time of the opening of the succession she 
has reverted to Hinduism from the religion to which she had pre- 
viously gone over and such reconversion has been in conformity with 
the notions of the community to which she belongs and is sancti- 
fied by such religious ceremonies as have been prescribed by that 
community, it would appear that there is nothing to prevent the 
reconverted widow from claiming the benefit of the Act as a Hindu 
widow within the meaning of the Act. 



EPITOME 

SOURCES AND OPERATION OF HINDU LAW 

Sources of Hindu Law. Hindu Law was not promulgated by 
any Sovereign but is based cs.senlially on inimemorial custom. It 
is a body of principles or rules recognised and allowed by the 
Sovereign to govern the subjects, and inasmuch as what a 
Sovereign can altar, but is not altered by him, can be taken to 
have been commanded by him, Hindu Law which has been allowed 
by the rulers of the past to govern the subjects may. in a qualified 
sense, be taken to have been promulgated by the Sovereign within 
the Austin’s definition of law. The Hindu Law as admini!;tcred 
to-day can be traced to one or other of the following sources : 

(1) The Sruti moaning what was heard by the .sages. This 
includes the four Vedas and is practically of no legal value. The 
four Vedas are the Rik, Yajur, Sama and Atharvan. Each of these 
consists of two parts, known as Samhita and Brahmana, the Sam- 
hita being a collection of Mantras or hymns in praise of the Al- 
mighty, and the Brahmana being the theological expositions of the 
Mantras. The intricacy and complexity of the Brahmanas necessi- 
tated their condensation and the Sutras came into existence by 
which the Vedic lore was analysed and digested under proper head- 
ings in the form of aphoristic rules known as Smrities. The Sutras 
fall into three classes known as Srauta Sutras dealing with the 
ritual, Grihya Sutras dealing with domestic ceremonies, and 
Dharma Sutras dealing with law. Of the.se the last alone are use- 
ful as a source of law. 

(2) The Smriti meaning what was remembered. The Smri- 
ties constitute the principal source of Hindu Law The Smrities 
are divided into Primary Smrities and Secondary Smrities, the 
latter being later in date than the former. The primary Smrities, 
are again classified into Sutras and Dharmasastras. Gautama, 
Baudhayana, Apastamba, Vasishla and Vishnu are the chief Sutra 
writers, while Manu, Yagnyavalkya, Narada and Parasara are the 
most noteworthy of the writers of the Dharmasastras. Parasara 
Smriti is supposed to be specially applicable to the present age of 
Kaliyuga. 

(3) Commentaries. The most important of the commentaries 
are : - 

(o) The Mitakshara by Vignaneswara. This is the most 
important commentary on Yagnyavalkya Smriti and 
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is the prevailing authority in Southern India, the 
Mahratta country, the Northern Canara and Ratna- 
giri. 

(b) The Daydbhaya by Jimutavahana. This is the para- 

mount authority in Bengal. 

(c) Mayukha by Nilakanta which is the chief authority in 

the Island of Bombay, Northern Konkan and Guzerat. 

In addition to the above there are many other treatises. Two 
chief treatises on adoption are the Dattaka Chandrika written by 
Kubera and Dattaka Mimamsa written by Nandapandita. These 
are respected throughout India, and in the case of conflict between 
them, the former is preferred in Bengal and South India while the 
latter is preferred in Benares and Mithila. 

(4) Legislation. A portion of the Hindu Law as administer- 
ed nowadays is to be found in the several enactments passed by 
the legislatures of our country, e.g.. Caste Disabilities Removal Act 
of 1850, Hindu Widow’s Remarriage Act of 1856, Native Converts 
Marriage Dissolution Act of 1866, Majority Act of 1875, Hindu 
Disposition of Property Act of 1916, Hindu Inheritance (Removal 
of Disabilities) Act of 1928, Hindu Law of Inheritance (Amend- 
ment) Act of 1929, Child Marriage Restraint Act of 1929, Hindu 
Gains of Learning Act of 1930, Hindu Women’s Rights to Property 
Act of 1937 etc. 

(5) Judicial decisions. The Hindu Law as found in the original 
Sanskrit texts has been in several respects modified or added to by 
the judges administering it by the’ application of the principles of 
equity and good conscience. Instances of such modification are to 
be found in the recognition in some of the provinces of the copar- 
cener’s power to alienate his interest in the joint family property, 
the limiting of the pious duty of the son to pay his father’s debts 
to the actual ancestral assets in his hands and the restricted defini- 
tion given to “ stridhana.” 

(6) Custom. Under Hindu Law clear proof of usage or 
custom will outweigh the written text of the law.f'*^ A custom to be 
recognised must be ancient, certain, continuous and invariable, and 
being in derogation of the general rules of law must be strictly 
proved, A custom which is eiflier immoral or opposed to public 
policy or is forbidden by statute is not valid. Custom is of three 
kinds : (i) local custom, (ii) class custom and (iii) family custom. 
But a family custom unlike that of the locality or class can be dis- 
continued by the concurrent will of the members of the family,. 

(a) Collector of Madura v. Mootto (b) Abdul Huaeln v. BIbi Sma, 45 I.A. 
RamaliuBa, 12 M.I.A. 397. 10=45 C. 450 . 
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Schools of Law. — Strictly speaking there are only two Schools 
of Hindu Law, the Mitakshara and the Dayabhaga, the others like 
the Dravida, the Mithila, the Benares and the Maharashtra Schools 
being really the sub-Schools of the Mitakshara differing from one 
another only in minor matters. The remote sources of law are 
common to all the Schools, but the subsequr nt commentators put 
their own gloss upon the ancient texts with the result thpt several 
Schools with conflicting doctrines cam« iiuo existence owing to 
some of the Provinces accepting the commentary of a particular 
writer while others rejecting it and adopting the explanation of 
another conunentator. Thus, though both the Mitakjhara and the 
Dayabhaga equally admit the authority of Yagnyavalkya, they 
differ fundamentally even on principal matters. In like manner 
there are sub-Schools of the Mitakshara owing to differing glosses 
and commentaries placed thereon by subseouent writers in the 
several Provinces acknowledging the Mitakshara as their authority. 

Difference between the Mitakshara and Dayabhaga Schools. 

The Mitakshara. The Dayabhaga. 

(1) A son gets a right by birth (1) No such right, 
in the ancestral property. 

(2) A son can demand parti- (2) No such right, 
tion against his father. 

(3) A son can restrain un- (3) No such right, 
authorised alienations by 

father, 

(4) No absolute right of aliena- (4) Such right exists, 
tion in a brother of his i^are. 

(5) A joint brother’s share sur- (5) No survivorship, 
vives, on his death without 

male issue, to his other 
brothers. 

(6) A widow of a deceased (€) She can. 
coparcener cannot enforce 

partition. 

(7) Propinquity is the chief test (7) Religious efficacy is 

of heirship. the test. 

Interpretation of texts.— The ancient books mingle religious and 
moral considerations with rules intended for positive laws and great 
caution is necessary in interpreting them. The Mimamsa of Jnimini 

(c) She Is now given that right un«Ier Act 1937, 
the Hindu Women’s RUhts to Property 
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embodies some valuable rules of interpretation and one such rule 
was alleged to have the effect that a text supported by the assign- 
ing of a reason is to be deemed not as mandatory, but only as re- 
commendatory. But there is no such rule in the Mimamsa and the 
rule which was alleged to have the above effect had been misinter- 
preted by Mr. Mandlik, and the alleged rule was characterised by 
their Lordships of the Privy Council as startling in Balusu’s case^^^ 
when they had to interpret Vasishta’s text “Let no man give or 
receive an only son, since he must remain to raise up a progeny 
for the obsequies of ancestors.” Besides, such an interpretation 
is unwarranted, as, in the case of texts which are held inspired, both 
the reason and the rule must have equal authority. It is impossible 
to imagine how an imperative order becomes merely a persuasive 
advice simply because a reason has been appended to the order. 

There is a good deal of conflict and inconsistency in the Srutis 
and Smrifis and between one Sruti or Smriti and another. Yagnya- 
valkya resolves this conflict by attributing to the Sruti an authority 
superior to the Smriti and by assuming different cases or customs 
hir the application of the conflicting precepts. In the event of a 
conflict between the ancient texts and the commentaries the Privy 
Council has I'econtly hold that it is the opinion of the commentators 
that must be preferred. 

Factum Valet. — ^The doctrine of Quod Fieri Non Debuit Pac- 
tum Valet, which means that a thing when done is valid, though it 
ought not to have been done, has been applied by the British Indian 
Courts in the administration of Hindu Law on grounds of justice, 
equity and good conscience. The ’ applicability of this doctrine is 
confined only to the violation of moral precepts and cannot be avail- 
ed of to cure the violation of a mandatory text of the Hindu Law, 
such as the text against the adoption of an orphan. The precept 
against the adoption of an only son or the eldest son has been held 
to be only a moral precept so as to render the adoption valid by the 
application of the doctrine of factum valet. 

Operation of Hindu Law. — ^The term Hindu can safely be ap- 
plied to all those who claim and are regarded as Hindus by the 
.society surrounding them. Hinduism is a mass of fluctuating be- 
liefs and opinions and holds within its ambit men of divergent views 
and traditions who have nothing in common except a vague faith 
in what may be called some of the fundamentals of the Hindu reli- 
gion. Hindu Law applies not only to those persons who were born 
in the Hindu religion and continue to remain within its fold, but 
even to persons who have bjscome converts to Hinduism from other 

(d) Sri Boluau v. Sri BaTunt, 22 M. 398 (e) Attnaram y. Bajlrao, 62 I.A. 139. 

=86 I.A. 113 (P.C.). 
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It aiylics to all Hindus whothor of Ary«, or non- 
Aryan stock, whether orthodox or hoterodox'«>, whether conform- 
ists such as the orthodox Brahmins or dissenters such as the Jains 
the Sikhs, the Brahmos, the Lingayats and the Aryu Samajists’, 
whether legitimate or illegitimate by birth, pm-Med in the case of 
a person illegitimate by birth either both the parents are Hindus, 
or at least the mother is a Hindu and the child brought up as n 
Hindu But a person who is a Hindu by I>i,th cannot, after hLs 
conversion to some other ivligion, claim to be governed by Hindu 
Law unless he has become reconverted to Hinduism, md the deci- 
sion in Abraham v. Abraham<‘^ that a Hindu in spite of ' is conver- 
sion to Christianity can still choose to be governed by Hindu Law 
is of no authority after the passing of the Succession Act of 1865. '/> 
But in the case of some of the Hindu converts to Mahomedanism, 
such as the Khojas, the Suni Boras, Molosair-m Gira.sias, Cutclii 
Memons, Nassapoori Memons and Halai Memons, the rule of Hindu 
Law excluding females from succession, though not in accordance 
with the precepts of the Koran, has been engrafted as a custom on 
the Mahomedan law.^’^) 

Effect of conversion from Hinduism. — A Hindu by becoming a 
convert to Mahomedanism or Cmnstianity is bound by the law ><£ 
the new religion which he has embraced, namely, the Mahomedan 
law or the Succession Act, as the case may be, and cannot claim 
to conform to the Hindu Laws and usages. If at the time of con- 
version he is a member of a Hindu joint family, he becomes at once 
severed as an outcaste from the family and the tie which bound him 
to the family becomes dissolved with the result that the obligations 
consequent upon and connected with that tie also become dissolved 
with it.^*' The forfeiture of civil rights imposed by the ancient texts 
upon a convert from Hinduism was done away with by the Caste 
Disabilities Removal Act of 1850 which saved such rights with the 
result that, on conversion, a member of a Hindu joint family walks 
out of the family as a divided member taking his share in the family 
property. But this Act does not enable a convert to free himself 
from the obligations imposed upon him by the Hindu Law prior to 
his conversion Thus conversion does not put an end to his liabi- 
lity to maintain his aged parents or infant children. Nor docs the 


(/) Kamawati v. Diffbiiai iS 

I. A. 381==43 A. S25 ; Sahadeo v. Knsum 
Kumarl, SO Z.A. 58 ; Uorarji v. AHminia- 
trator-Generol, 52 M. 160. 

( 0 ) Bhagumn t. Bose. 30 I.A. 249=31 C. 

II . 

(b) Myna Boyee v. Ootaram, 8 MJ.A. 
400; 111 fhe matter of Bom Kvmarl. 18 


(i) Abraltam v. Abraham. 9 M.I.A. 195. 

(j) In re Bam Kurmri. 18 C. 264. 

(b) But now after the Cutch Memons 

Act of 1938, Ciitchl Memons are governed 
by Mahomedan Law even as regards suc- 
cession. 
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above Act enlarge the convert’s interest in any property or get rid 
of any condition or restriction to which it was originally subject, e.g., 
a member of a Malabar tarwad was held not entitled to claim parti- 
tion of the tarwad property on the ground of conversion, because 
under the Malabar law no member of the tarwad is entitled to a 
separate share of the tarwad property Besides, the Act operates 
only to benefit the apostate and not his descendants in the new 
faith or his relations in the old^***'. In the case of a husband’s con- 
version from Hinduism he can get his marriage dissolved under the 
Native Converts Marriage Dissolution Act of 1866 and thus termi- 
nate his obligation to maintain his Hindu wife under an order of 
Court. 

Migrating families. — Every Hindu is governed by the law of 
his personal status and carries that law with him wherever he 
goes<"'. The law of the Province wherein he resides prima facie 
governs him, but if it is shown that he came from another Province, 
the presumption is that he is still governed by the law which ob- 
tained in his original Province at the time of his migration But 
where a family migrates to another country and is shown to have 
so acted as to cut itself off from its old environment, a presumption 
that it has adopted the law of the people among whom it has newly 
settled is more readily drawn^P'. 

MARRIAGE AND SONSHIP 

Nature of marriage. — ^Marriage is an essential sacrament with 
the Hindus, regarded as a holy union between a man and a woman 
for begetting a son necessary for spiritual salvation and for per- 
formance of religious rites. It is not a civil contract and neither 
minority nor any disability, physical or mental (barring perhaps 
total lunacy) of either the bride or the bridegroom operates as a bar 
to a valid marriage. There is no objection to having any number 
of wives, but polyandry is prohibited by Hindu Law. 

Capacity to give in marriage. — ^According to the Mitakshara, 
the order of persons authorised to dispose of a girl in marriage is : 
(i) the father, (ii) the paternal imcle, (iii) the brother, (iv) other 
paternal relations of the girl in the order of kinship and (v) the 
mother ; according to the Dayabhaga, the maternal grandfather and 
the maternal uncle come before the mother. This order of guardian- 
ship for the purpose of the marriage of a girl is only directory and 
not mandatory and does not affect the legal rigdits vested in the 

(l) Paru V. Ratnan. 44 M. 8B1 (F.B.) ; C. 433. 

but now after the Madras Marumakkat- (o) Baluant Roo v. Bajl Boo. 48 C. SO 
tayam Act, a partition of Uw tarwad (P.C.). 

property can be enforced. (p) Abdur Rahim v. Balimabal, 43 1. 

(m) Mltar Sen v. Magbid. 57 LA. SIS. A. 35. 

(n) Parbati v. Jagadia, 2B LA. 8S=S9 
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mother as the girl’s legal guardian to select a husband for her and 
give her in marriage to him even in the presence and without the 
concurrence of the preferential guardians menUoned in ‘he above 
order. Hence a marriage wUl not be invalidated merely because the 
girl has been given away by the mother without ‘he eousent ot the 
father.^fl) The doctrine of factum valet applies m such a case to 
cure the want of consent of the preferential guardian. But so long 
as the marriage has not been performed and the matter is still in 
the stage of negotiation and contract, a preferential guardian is en- 
titled to sue to restrain by an injunction the attempt on the part of 
an unauthorised person to give the girl away in marr age. The 
Court has jurisdiction to interfere to prevent a marriage talcing 
place, even when it is contemplated by the proper guardian, if the 
marriage is shown to be prejudicial to the girl’s interests. If the 
marriage has been brought about by forc*^ or fraud, there 
is jurisdiction in the court to declare it void even though it has 
been i)erformed with sastric ceremonies, as there has been really 
a fraud on the policy of religious ceremony. 

Forms of marriage. — Originally eight forms of marriages were 
recognised by the ancients, namely, the Brahma, the Daiva, the 
Arsha, the Prajapatya, the Asura, the Gandharva, the Rakshasa 
and the Pisacha, and of these the first four were the approved forms 
and the last four unapproved. But the forms of marriage other than 
the Brahma and the Asura need not here be considered, as they 
have become obsolete. 

The Brahma and the Asura forms of Marriage. — ^The Brahma 
and the Asvira, which are respectively the most respectable of the 
approved and the least objectionable of the unapproved forms of 
marriage are the only forms now recognised among all classes. The 
presumption ordinarily is that a Hindu marriage is in the Brahma 
form. “ The gift of a daughter, clothed only with a single robe, to 
a man learned in the Veda, whom her father voluntarily invites and 
respectfully receives, is the nuptial called Brahma.” ” When the 
bridegroom, having given as much wealth as he can afford to the 
father and paternal kinsmen and to the damsel herself, takes her 
voluntarily as his bride, that marriage is named Asura.” Though 
the Brahma form, from the description given above of the bride- 
groom as one learned in the Vedas, is strictly speaking inapplicable 
except in the case of Brahmins, it is now practised by all castes, in- 
cluding the Sudra. The chief difference between this form and the 
Asura is that in the former the parents of the bride do not receive 
any consideration for giving the girl in marriage, while the receipt 

(c) Vcnfeataehanmlw v. Ranaaeharyalu, fr) Ankamma 7. Bamcnoppa. (1907). 
14 M. S16. 1 : Venkataeharyviu v. Rotigv- 

charpHlti, 14 H. 316. 



HINDU LAW 


of pecuniary benefit by the bride’s parents is the striking feature of 
the latter. Even the defraying by the bridegroom of the expenses 
of the marriage which the girl’s father is in law bound to meet will 
make the marriage one in the Asura form.^*) But the mere fact 
that the bridegroom gives the bride or her mother a present as a 
token of compliment or defrays the expenses of the marriage volun- 
tarily in accordance with the caste custom and not in pursuance of 
a contract with the bride’s father does not render the marriage 
one in the Asura form. 

Marriage ceremonies. — ^The ritual of every Hindu marriage con- 
sists of three stages : (i) the betrothal, (ii) the recitation of holy 
texts before the Sacred Fire and (iii) the Saptapati. . Of these it is 
the Saptapati or the taking of the Seven Steps by the bridal pair in 
the marriage ceremony that makes the marriage complete and ir- 
revocable, the eai'lier two stages being merely those of preparation 
when the parties can resile from the transaction. Consummation 
is not necessary for a valid marriage and even the above ritual need 
not be gone through in the case of those communities amongst whom 
some other form equally effective to complete a marriage prevails 
by force of custom. 

Capacity to marry. — ^Though neither minority nor any of the 
physical defects barring lunacy^**) operates as a disqualification for 
contracting a valid marriage, Hindu Law prescribes certain rules 
which should be observed for recognising a marriage as valid. The 
rules are : (i) that the bride and the bridegroom should belong to 
the same caste, (ii) they should not belong to the same gotra or 
pravara and (iii) they must not bo within the prohibited degrees 
of relationship. 

(i) Inter-caste marriages. — ^Hindus are divided into four castes, 
(i) Brahma or priestly caste, (ii) Kshatria or warrior caste, (iii) 
Vaisya or commercial caste or (iv) Sudra or serving caste. The 
first rule is that the parties to a marriage must not belong to differ- 
ent castes. This rule does not invalidate a marriage between per- 
sons belonging to different sub-divisions of the same caste 
Even in the case of marriages between persons belonging to different 
main castes, all such marriages are not invalid. Such marriages 
are of two kinds, (i) Anuloma and (ii) Pratiloma. An anuloma 
marriage is one between a man of a higher caste and a woman of a 
lower caste, while a pratiloma marriage is that between a woman 

(a) Kothnathanni v. Somotundaro, 41 years of age and glrla below 14 years at 
M.L. J. 76 ; 5amu Asart v. Anochi age does not make the marriage Inv^d. 
Ammal, 49 553. («) Uouji Ldl v. ChandrabaH, 38 C. 700. 

(t) SivanagaUngam v. Ambaluwma, 47 (io) Inderum v. Bamanaamy, 13 M. 
L.W. 300. lA. 141 ; Gopi Krishna v. Mt. Jaggo, S8 

(«) The Child BAanlage Kesiralnt Act A. 397 (P.C.). 
which penalises marriages oC boys below 18 



EPITOME 


771 


of a higher caste and a man of a lower caste. Prattlomo marriages 
are absolutely void, but anuloma marriages, though rare and not 
quite approved, are not invalid. <*> A convert to Hinduism from 
another religion should be considered as a Sudra for pmposes of as- 
certaining his or her caste <»). An illegitimate person is not pre- 
vented from concluding a valid marriage in li .. caste to which he 
or she is considered as belonging by the members of that caste. 

(ii) Gotra and Pravara. — ^Fvery twice born or person belong- 
ing to the first three castes owns a Rishi or Sage as the founder of 
his family or gotra. Gotrajas are persons who claim to be descended 
in the male line from one of the ancient sages after ' hose name 
the gotra is named, and who is either a descendant of or himself one 
of the eight accredited progenitors of the human race, namely, 
Agastya, Atri, Bnradwaja, Gautama, J^madagni. Ka.shyapa, 
Vasishta and Viswamitra. The throe lineal male ancestors of the 
founders of the gotra are referred to as pravara. The rule is that 
persons of the same gotra or \)ravara cannot contract a valid mar- 
riage between them and such a marriage is wholly void^®'. 

(iii) Prohibited degrees. — The rule relating to prohibited 
degrees is that no two pensons one of whom is related to the other as 
sapinda can validly marry each other. According to the Mitak- 
shara, the sapinda relationship comprises all descendants up to the 
7th degree through male or female links of paternal ancestors upto 
the 7th degree and such descendants upto the 5th degree of maternal 
ancestors upto the 5th degree. 


X 
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M 


In this diagram X represents the 
common ancestor, G the girl and B the 
boy. M stands for a male ancestor and 
F for a female ancestor. In computing 
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the degrees, the person concerned and 
the common ancestor should each be 
counted as one degree. The girl being 
related to the boy through his mother, 
she is not the sapinda of the boy since 
she is descended from a common 
ancestor who is beyond the 5th degree 
counting from B as degree one. But 
being related to G through her father, he is related to G as sapinda, because 
he is one of the descendants within the 7th degree of the common ancestor X 
who is also within the 7th degree from the girl G. In this connection it may 
be interesting to consider the doctrine of frog’s leap under which the sapinda 
relationship springs into existence between two persons between whose parents 
that relationship does not exist. This anomaly which prohibits a valid marriage 


(X) Morarji v. Administrator-Oeneral, 
S2 M. 160. 

(y) Ibid~Muthusa-,„. .. ......... ~ 

M. 342. 


(*) /n the matter of Jtam KumaH, 18 
C. 264 ; gmperor v. Madan Gopal, 34 A. 
589 ; Bai Gulab v. Jivanlal. 46 B. 871. 

(a) Ramaehandra v. Gopat, 32 B. 619. 
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between two persons whose parents, though more dosely related to eadi other, 
could have validly married can be best illustrated by t^ following diagram. 
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It will be seen in ihis diagram that 
M6 (male) and F6 (female) could have 
contracted a vdid marriage between 
themselves because both of them being 
related to eadi other throu^ their 
mothers, neither of them is the Sapinda 
of (he other applying the relevant five 
degrees rule. But M7 and 27 cannot 
marry eadi other because, even thoufdi 
M7 is not the sapinda of F7, F7 is really the sapinda of M7 and hence cannot 
be married to him. 
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Under the Dayabhaga, the rules for ascertaining the sapinda 
relationship are more cumbrous, though they substantially agree 
with the rules of computation according to the Mitakshara. The 
Dayabhaga, however, validates a marriage between persons, thou^ 
within the prohibited degrees, if the girl is removed by three goiras 
from the boy. 


Operation of the Prohibitory rules^ — ^Persons who want to 
marry each other, though belonging to different castes, can now 
effect a valid marriage, whether anuloma or pratiloma, under the 
Special Marriage (Amendment) Act of 1923, though such a 
marriage affects materially the position and rights of the husband 
under the Hindu Law. The prohibitory rule regarding pravara 
and gotra does not apply to the Sudras, as they have no gotra or 
pravara. But the rule relating to sapinda relationship applies to 
all castes. When a marriage has been effected in violation of these 
rules, the girl does not obtain the status of a wife, nor can ^e 
re-marry. But she is entitled to be maintained by the person who 
was the author of her unfortunate position, namely, her supposed 
husband. 


Legal effect of marriage. — Once a marriage becomes complete, 
it becomes indissoluble. The husband becomes the guardian and 
protector of his wife and is entitled to the enjoyment of her person 
and society. He is entitled to succeed to her property if ri\e pre- 
deceases him without issue, and can utilise her Stridhana property 
to relieve himself in circumstances of extreme distress. As re- 
gards the wife, she is entitled to be maintained by her husband 
and given the conjugal privileges which every woman expects 
from her husband. Either spouse can bring a suit for the reslitu- 
(b) aamocSaiHlra v. OopOl, SS B. Stf, 



tion of conjugal rights, but such a suit by the husband can be 
resisted by the wife by proof (1) of habitual cruelty, (2) of loath- 
some disease to the husband, (3) husband’s conversion to another 
religion or (4) outrage to her feelings by the husband keeping a 
concubine in the same house. But defences such as the minority 
of the wife, or the infidelity or the second mar lagc* of the husband 
will not avail the wife to resist the husband’s suit for restit jtion of 
conjugal rights. 


Breach of marriage contract. — contract to marry cannot be 
specifically enforced, nor will any of the parties be .-^strained by 
an injunction from marrying another. But wlie' the con- 
tract is broken, damages are awardable against the guardian to the 
party aggrieved by the breach and a plea that the boy or girl re- 
fuses to marry is no defence to the action. When the contiact 
has been broken on justifiable grounds, as, for instance, discovery 
of the chronic ill-health of the boy, only the actual expenses in- 
curred during the betrothal are recoverable. 


Marriage expenses.— Under the Mitakshara the marriage ex- 
penses of the male members of a joint family and of their daughters 
are borne by the family property so long as the family is joint. 
Even when a son institutes a suit for partition against bis father 
and brothers, his share in the family property cannot escape the 
liability of share in the expenses of the marriage of his .sister who 
was married after the institution of the suit and of those sisters who 
are still to be married. In such a case the share of the plaintiffs 
brother or father will not be liable for (he expenses of the future 
marriage of the plaintiff’s daughter. Again, the rule that provi- 
sion should be made on partition for the expenses of future marri- 
ages in the family does not apply in the case of unmarried male 
members of the family. 


Divorce.— Except when sanctioned by custom<fl or under the 
Native Converts Marriage Dissolution Act of 1866 when one of the 
spouses becomes a convert to Christianity, no divorce is valid as 
between ffindus. Even when sanctioned by custom, the custom 
will not be recognised if it allows the wife to desert her husband 
and many another at her pleasure and without the consent of her 
first husband, 


Marriage of widows.— A Hindu widow who formerly could not, 
except when sanctioned by custom, contract a second marriage, 


(e) In n Ctanput, 1 C. 74. 

(d) Punuhottoffl t. Pnmhottoni, MB. 


4N (P.C.). 

(/) SonfcuroMnpom v. Subboii, 17 M. 


(•) Atbbowa T. diwmta, 6S M. 84 (a) ffaman V. r.<it.lng. 7 B. 140, 

(F.B.) ; XunsIfiigB v. Nmyim, 48 ¥. 
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can now lawfully marry under the Hindu Widows Re-marriage Act 
of 1856, but she forfeits on such marriage any right or interest 
which she may have in her first husband’s properly. 

Customary and statutory forms of marriage. — ^In addition to 
the forms of marriage known to the Sastras, there are certain 
customary marriages in vogue, such as Phoolbibaha, Dang Marri- 
age, Santigrahita Marriage, Sarvaswadhanam Marriage and Sword 
Marriage. The Statutory Marriages are those under the Anand 
Marriage Act of 1909, Malabar Marriage Act of 1896, Hindu 
Widows Re-marriage Act of 1856 and the Special Marriage Amend- 
ment Act of 1923. 

Kinds of sons. — In ancient days when society was very much 
unsettled and the relationship between men and women was very 
loose, all kinds of sons, some of whom were not the sons of the 
father and others not even born to his wife, were recognised for 
the protection of his own house and land of which, in the absence 
of men superior in strength and number, he was often threatened 
with deprivation by his neighbours. But with the settlement of 
tlie society to peace and order, all the sons excepting the aurasa, 
the adopted, and the concubine’s sons have become obsolete. 

Position of an illegitimate son. — ^In the first three castes an 
illegitimate son is only entitled to maintenance and cannot inherit 
to his putative father. But amongst Sudras, if the illegitimate son 
Is born to a permanently and exclusively kept concubine and is not 
the offspring of an incestuous or an adulterous inter- 
course with a married woman,- he gets a heritable capa- 
city in respect of the estate of his Sudra putative father 
if the latter dies divided from his brothers or leaving 
separate property. But if the connection, though adul- 
terous at the beginning, ceased to be such at the time the illegiti- 
mate son was conceived, his heritable capacity is not affected. 
This heritable capacity is confined to the e.state- of his putative 
father and does not enable the illegitimate son to succeed to the 
father’s ancestors or descendants or collaterals. Nor is he en- 
titled to claim his father’s share when the father dies undivided 
from his own brothers or other collaterals.**' The illegitimate son’s 
right to succeed to his putative father is one transmissible to his 
male issue and hence in a competition between a divided brother 
of the father and a son of an illegitimate son, the latter will ex- 
clude the former. **> 


(h) Aylnoaryanandail v. Sivaji, 49 X. M. 1 (P.C.). 

116. (f) RamaHnga v. Pavadat. 25 M. 519. 

(1) Vellaiyappa Chetty v. Satarajm, 55. 
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Extent of his heritable right.— An illegitimate son does not 
get any interest in the father’s property so long as the father is 
alive. But on the death of the father divided from his collaterals 
and leaving neither an aurasa or adopted son, nor a widow, nor a 
daughter or daughter’s son, the illegitimate sor is entitled to suc- 
ceed to the whole estate of the putative father. But if any of these 
exists, he would be entitled to get of what he would have taken 
had he been legitimate. <*=> Where a Sudra father dies leaving 
legitimate and illegitimate sons and they continue undivided, then 
on the death of the legitimate son without male issue, the illegiti- 
mate son would take the whole property by survivorship even ex- 
cluding the legitimate son’s daughter or vddow.”> An illegitimate 
son is also entitled to inherit to his mioher in respect of her Slri- 
dhana property if she has no legitimate issue. 

Succession to illegitimate son. — A putative father can succeed 
to his illegitimate son among the Sudras, but a legitimate son can- 
not inherit to the illegitimate son.<"»> So also the mother or sister 
of an illegitimate son can succeed to him.<"' 

ADOPTION 

What is adoption. — Adoption is the formal afllliation rt.s a son 
of a person, of one who is in fact not his son, and is resorted to to 
satisfy the desire of a sonless Hindu to perpetuate his family name 
and to be saved from the superstitious tonncnt.s of the next world 
by leaving a child in this.<®’ 

Who can adopt. — ^Every sonless Hindu (‘sonless,’ meaning 
without a son, grandson or great-grandson, aurasa or adopted), be 
he a bachelor, a married man or a widower, can make a valid adop- 
tion to himself, provided that at the time of adop- 
tion he has arrived at the age of discretion and can understand the 
nature and effect of his act. But the mere physical existence of a 
son, grandson or great-grandson, is not sufficient to preclude the 
father from making a valid adoption if the son is incapacitated 
from offering spiritual benefit cither by asceticism, apostacy, illegi- 
timacy or any physical or mental defect such as virulent leprosy 
or insanity. Neither pollution nor degradation of the adopter, 
nor the want of consent or pregnancy of his wife operates as a bar 
to his making a valid adoption. 


(Ic) Kamutammal v." Vl«u>anoth<MwomJ. 
48 M. 167 (P.C.). 

(l) Jogendra v. Sityanand, 18 C. 
151 (P.C.). 

(m) Zipru v. Bomtya, 46 B. 424. 

tn) Duttatraya v. mOta Bola, 58 B, 


119. 

(o) yltmtrciidTO v. Sanatan, 12 Pat. 642. 
(p> Nagamma v. Sankarappa. 54 M. 518; 
contra In Bharmappa v. Vj}angouda, 48 
B. 455. 
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Adoption by woman. — ^Except where the KritrinA form of 
adoption is allowed and in the case of Dancing Girls, a woman 
cannot niuke an adoption to herself. But a wife can make an 
adoption to her husband with his consent. If the woman happens 
to be a widow, (1) she cannot in Mithila adopt even with her 
husband’s consent, (2) in Bengal and Benares she can adopt only 
if her husband had assented, (3) in Western India she can adopt 
even without her husband’s consent provided he had not prohi- 
bited it, and (4) in Southern India she can make an adoption either 
with her husband’s consent or with the assent of his sapindas. In 
none of the Provinces can a widow adopt if her husband had prohi- 
bited it either expressly or by necessary implication or if she 
has not attained years of discretion. 

Authority to the widow to adopt. — ^The husband’s authority 
empowering the wife to make an adoption to him need not be given 
in any particular form and may be oral or written, but it must 
have been given at a time when the husband has attained years of 
discretion and is not mentally disqualified. The authority may be 
to make any number of successive adoptions, provided each time 
an adoption is made, the previously adopted son is dead, and may 
be either absolute or conditional. It must be strictly construed 
and if strict compliance with its terms is either impossible or will 
render the adoption invalid, the authority cannot be acted on. 
Ihus an authority to two widows to make two simultaneous adop- 
tions which would be invalid in law,^*) or an authority to adopt 
with the consent of the husband’s father who is dead at the time 
the adoption is sought to be ' made is ineffective to vali- 
date an adoption. But the authority must be construed 
so as to advance the purpose the husband had in view 
in giving the authority so that any authority for adopting a parti- 
cular boy should not be construed as a prohibition against the 
adoption of any other boy unless such prohibition is expressly 
made and clearly intended by the husband. But a widow cannot 
be compelled to act upon the authority unless she chooses to do 
so^*") and when she does so cho<^, the fact that a long time has 
elapsed since the authority was conferred is by itself no groimd 
for invalidating the adoption. But this absolute discretion of 
the widow in the matter of acting or not upon the authority is 

(q) Collector of Madura v. Moottoo («) Todoo ▼. Namdao, 40 C. 1 (P.C.); 

HamaHnoa, 12 MJ.A. 397. Veeraperumol, t. JVaraln Pttlal, 1 N. C. 

(r) SatUraJu v. Venfcatafwami, 40 M. 91; MutaaddiUd v. Ktnidm Lol, 28 A. 

925. 377 (P.C.). 

(») Sitabat V. Bapu. 47 C. 1012 (PXJ.). (w) Mutaaaddt Lol v. Kundon ted. 28 

(t) Surendra Kethav v. DoorgammdaH A. 377 (P.C.). 

Dasaee. 19 C. 613 (P.C.). (x) Pratep Stnfih v. Agurahtu^, 48 B. 

(«) Bojondra ▼. OopM. 10 Fat 187. 778 (P.C.). 
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personal to her and cannot be delegated to another. Nor can 
an authority be given to the widow to be exercised in conjunction 
with another person. But an authority which merely dii ects the 
widow to adopt after consulting or with the consent of another 
person cannot be said to be invalid. 

Authority in the case of co-widows.— Wnerc a man has two 
or more wives he can authorise one or all of them to adopt to 
him. When the power is given to only one of them, she alone can 
adopt, but if it is severally given to all the widows, then the 
senior-most of them gets the prefeiential right to make the adoption 
unless she dies or refuses to adopt or leads an immoi-; 1 life which 
disqualifies her from making an adoption. When a joint power 
is given to two or more widows, they should all act conjointly in 
the matter of adoption, and if one of them dies, the others can- 
not act.<**l 

Adoption by widow in the Bombay Presidency. — Under the 
Bombay School of Hindu Law, a widow has in herself power to 
adopt to her husband subject only to such restrictions if any as may 
have been imposed upon her by her husband. Thus so long as her 
husband has not prohibited an adoption she may adopt in her own 
independent right and without the consent of his kinsmen, whether 
the husband died a joint or a separated member of a Hindu 
family. Even an adoption made by n widow succeeding to the 
last male holder’s estate, not as his widow, but as his gotraja 
Sapinda, is valid. 

Adoption with the consent of sapindas. — In Southern India the 
want of the husband’s consent for the widow making the adoption 
can be supplied by the consent of the nearest sapindas. If the 
father of the husband is alive, then his consent alone would be 
sufficient to validate an adoption. But if he be dead, there should 
be such evidence of the assent of her husband’s nearest kinsmen 
as suffices to show that the adoption is made by the widow in the 
proper and hona fide performance of a religious duty and neither 
capriciously nor from a corrupt motive. In the case of more 
than one nearest heir left by her husband, she must get the con- 
sent of all or a substantial majority of them for making a valid 


(W) BamundoM V. Tarinee, 7 M.I.A. IM. (d) Noro»lmiia v. Parthosorothv. 37 M. 
(z) Amrtto Lai v. Sumomoyee, 27 C. 199. 

996 (P.C.). (e) Bhlmabal v. Gurunath Gouda. 57 

(a) Kajendra v. Copal, 10 Pat. 187 ; Bal B. 157 (P.C.). 

Gauaadhar TUak v. Shrtntvaa. 39 B. 441. (/) Hodhaboi Damodor v. Boiorem, I. 

(b) Bafchmabal v. Radhabai, 5 B.H.C. L.R. :»38 B. 679. 

R. 181 ; Ranjft v. Bljov. 39 C. 582. (9) Collector of Madura v. Moottoo 

(c) Tiruvenffalatn v. Butebayya, 52 M. Ramalinga, 12 MT.A. 397. 
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adoption. It is the duty of the widow to ask for the consent of 
every one of the nearest sapindas even when she knows that the 
consent of some of them will be refused, but it is not necessary 
that she should consult a sapinda who has separated from her 
husband’s family when there are undivided sapindas or who by 
reason of minority or lunacy or absence in a foreign country can- 
not give her his consent. Besides, where a near relative in re- 
fusing to give his consent is actuated by corrupt motives, his dis- 
sent may be disregarded. But a consent procured by fraud or 
corruption is invalid. Besides, the mere circumstance that the 
consent of a substantial majority of the nearest sapindas has been 
obtained will not validate an adoption if the widow has omitted 
to consult any one of the nearest sapindas even if he be inimical- 
ly disposed towards her and would have refused his consent if 
asked. The absence of consent of the nearest sapinda cannot 
be made good by authorisation from distant relatives more remotely 
connected. When there are no sapindas, the widow has in her- 
self no residuary power to adopt, but in the presence of sapin- 
das, near or remote, a daughter’s consent to the adoption is un- 
necessary. An adoption made with the consent of the deceased 
son of the adopting widow is a valid adoption when there is no 
change in the circumstances and tiiers are no grounds for the 
next presumptive reversioner to object to the adoption when 
actually made.<"> 

When there are two widows, an adoption made by the senior 
widow with the sapindas’ consent is quite valid even thou^ the 
junior widow has not assented but the junior widow cannot make 
such an adoption without the consent of the senior widow, 

Husband’s authority and sapindas’ consent. — ^There is an 
essential difference between the husband’s authority and the sapin- 
das’ assent in empowering an adoption. The former is intended to 
be exercised only after the death of the husband and there is no 
obligation upon the widow to make the adoption at once or within 
a reasonable time.<4) But the latter is intended to be used within 
a reasonable time after it is given and cannot be pocketted by the 
widow to be utilised long after it is given, when entirely different 


(b) KrUtnayya t. LMuhmtpalM, 43 
M. 850 (P.C.). 

(i) Veerabatavaraiu t. Bdkuwrya Pra- 
aada Kao. 41 M. 998 (P.C.). 

(J) Venkamma v. SvbnmanUm, 30 M. 
50 (P.C.). 

(fc) Subhamma v. AdUmeorfhappa, 21 
L.W. 85. 

(1) Balaaubramanfa v. Subbawo, 1938 
P.C. 84. 


(m) Vurohart t. SumUramma, 57 M. 
411. 

(n) Annapumamma v. Appayya, 58 M. 
620. 

(o) KaraytauuavA ▼. ManoamTnal. 28 
M. 315. 

(p) Uufhutaml t. Pulaoaratal, 45 V. 
286. 

(«) Kavat Shoo t. Bml Bahadur, 1 


lAick. 408(P.C.). 
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considerations as to the expediency of the adoption may apply, 
Besides, the sapindas’ consent must be with reference to a parti- 
cular hoy referred to their consderation, and, unlike in tiie case 
of the husband’s authority, the consent of the sapindas to the adop- 
tion of any boy at any time will be invalid. 


Determination of the widow’s authority to adopt. — A widow’s 
power to adopt comes to an end where her husband dies leaving a 
son, natural or adopted, and that son dies leaving a natural born 
or adopted son or leaving no son but his own widow.'*) The sam e 
principle will apply to invalidate an adoption madi; in Southern 
India by a widow with sapindas’ consent after her ,on’s death 
leaving his own widow. f“) But if the son who has succeeded his 
father dies leaving no heir other thaii his mother, then an adop- 
tion by her is not invalid.^®) So also an adoption by a widow in- 
heriting immediately to her grandson who had succeeded directly 
to his grandfather would be valid In the case of a Hindu dying 
leaving a son and a widow with power to adopt, the duty of pro- 
viding for the continuance of the line for spiritual purpo.ses which 
was upon the father is laid conditionally upon the mother, and if 
this duty is assumed by the son and passed on by him to his own 
son or widow, the mother’s power is gone. But if the son dies 
himself sonless and unmarried, the duty will still be upon the 
mother and the power in her which wa.s necessarily suspended 
during the son’s lifetime revives. A widow’s power to make the 
adoption must be held to be dead or alive by applying tliis principle 
and not by applying the principle of divestment of the estate vest- 
ed in another. The vesting of tlie property on the death of the last 
holder in some one other than the adopting widow, be he another co- 
parcener of the joint family, or an outsider claiming by reverter or 
by inheritance, cannot be in itself the test of the continuance or 
extinction of the widow’s power of adoption. <*) Nor is a mother’s 
authority extinguished by the mere fact that her son succeeding 
her husband has died after attaining the age of discretion or cere- 
monial competence,^*) or has died a widower leaving only a 
daughter.**) In no case can a widow adopt to her deceased hus- 
band after her remarriage to another. *») 


Who can give in adoption . — A boy can be given in adoption 
only by his natural parents, and as between them, the father’s dis- 


(r) Ammatinee v. Saiyanarayana, 49 M. 
636. 

(«) Brahmayya v. Rattayya, 20 L.W. S03. 
(0 Amarendra v. Sanatan, 12 Pat. 642 
=38 L.W. 1 (P.C.) ; Bhooban Moy«e ▼ 
Bam Kithore, 10 M.I.A. 279. 

(m) Thayammal v. Venkatarama, 10 M. 
20S(P.C.). 


(v) Vellankt v. Venkata, 4 I. A. 1=1 M. 
174. 

( 10 ) Narhar v. Balioant, 48 B. 559. 

(x) Chanbasatm v. Madttoalappa. 1937 
B. 337. 

(») Fakirappa v. Santravoa, 1921 B. 1. 
(F.B.). 
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cretion is absolute and he can give away the boy even against his 
wife’s will. Neither the adoptive parents, nor the brother, nor 
any other relation of the boy can give him in adoption. Even the 
mother cannot give the boy in adoption except when her husband 
is dead or is a lunatic or is permanently absent and has not prohi- 
bited the giving of the boy. But the mere conversion of the parents 
to another religion does not deprive them of this power, though in 
such cases the necessary religious ceremonies have got to be done 
by a Hindu delegate. But the right to give in adoption cannot be 
delegated to another ; nor can it be exercised by the widowed 
mother after she has married another. 

Who can be adopted. — ^Except in the case of Dancing Girls an 
adoption can only be of a boy and not a girl. The boy to be adopt- 
ed must belong to the same caste as the adopter (though they may 
be of different sub-castes) and should not be the son of a woman 
whom the adoptive father could not have married in her maiden 
state. Hence the adoption of the daughter’s son, sister’s son or 
mother’s sister’s son is invalid except when sanction- 
ed by custom. Besides, a boy who is an orphan cannot be adopted 
except where it is approved by custom. But the adoption of an 
only son^*') or of the eldest son or a remote relation or oi^tside the 
gotra is not invalid. Since the boy to be adopted must have the 
capacity to make religious offerings, an adoption of a boy who 
cannot offer them by reason of lunacy, leprosy or illegitimacy cannot 
be valid. As regards the age of the adoptable boy, it can now be 
taken as settled that except in the Bombay Presidency, the limit of 
time after which a boy cannot be adopted is his Upanayanam 
amongst the twice bom or regenerate castes and his marriage 
among the Sudras. Even the performance of the Upanayanam 
does not operate as a bar to an adoption where the adopter and the 
adoptee belong to the same gotra. In the Bombay Presidency, 
however, there can be a valid adoption in any community of a 
married man, even older than the adopter and with children, though 
on adoption the sons born to the adoptee before adoption remain 
in the original family. 

Ceremonies of adoption. — The physical act of giving and taking 
the boy which is the operative and the most essential part of the 
ceremony is absolutely necessary for a valid adoption and cannot be 
dispensed with even in the case of Sudras. Whether the ceremony 
of Datta Homam is necessary or not, the decisions are not uniform, 

( 2 ) Punchappa v. Sanoanbiuav>a. 24 B. (6) SH Balum v. Srt Batiau, 22 M. 
89. See contra In Putlabal v. Mahadu, 398(P.C.). 

33 B. 107. (c) Balffangadhar Tllafc v. ShHnlvu 

(a) Bhofftoan Singh v. BhagwanHngh, Pundit, 30 B. 441(P.C.). 

21 A. 412(P.C.). (d) Balabai v. Mahadu, 48 B. 387. 
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but it may be taken that the Bombay, Calcutta and Madras deci- 
sions take the view that it would be necessary in the throe regene- 
rate castes, while the Allahabad decisions hold that it is noi neces- 
sary. But if the adopter and the adoptee belong to the same golra, 
the Datta Homam is only a matter of unessential ceremonial, as the 
same would be necessary, if at all, only whei the adoption effects 
a change in the boy’s gotra.‘®> It has been recently held by the 
Madras High Court that in the case of an adoi-ition of d.^ughter’s son 
which is valid under the custom of the province, Datta Homam is 
not necessary. Nor is it necessary in the case of Sudras^^'. 
Even where Datta Homam is necessary, it car be performed after 
the physical act of giving and taking and even by delegating some 
other person to perform it.f»' 

Effect of adoption. — ^The theory of adoption involves the prin- 
ciple of a complete severance of tlie child adopted fron) the family 
in which he is bom, both in respect of his paternal and maternal 
lines, and his complete substitution into the adopter’s family as if he 
were bom in it. But the adoption does not obliterate the tie of 
blood, and the disabilities against adoption and marriage in the 
boy’s natural family still continue in spite of the adoption, and in 
cases where adoption of married persons is allowed, sons bom to 
the adopted person prior to adoption still continue in the natural 
family. Besides, the adopted boy takes a lesser interest in the pro- 
perty of his adopter’s family as against his after-born atirasa son. 

Rights and liabilities in the natural family. — On adoption, the 
boy adopted loses all his future rights of inheritance in his natural 
family and vice versa his relations in that family can no longer be 
his heirs. But properties which have already become vested in 
him before adoption as an absolute owner either as the sole surviv- 
ing coparcener or by inheritance or partition in his natural family 
are not forfeited by the adoption. In respect of such property 
which he carries into his adoptive family he would be liable for all 
those obligations incidental to the possession thereof, such as the 
maintenance of dependent members, discharge of binding debts etc. 

Rights in the adoptive family. — ^An adopted son occupies the 
same position, except in respect of a few matters, as the aurasa son, 
and can never claim higher rights than the latter. Thus he cannot 
prevent his adoptive father from disposing of his self-acquired pro- 
perty in any way he likes. Like an aurasa son, he is entitled to 
succeed both lineally and collaterally and ex parte materm 
as well as exparte patema in his new family. But as against an 
(e) See foot-note (c) on p. 780. 381(P.C.). 

(e) 4B L.W. 53 (rtiort notei). (P) Seetharamamma v. Suryananyantt, 

(/) ShoBhinath V. KrtohnefuiMtari. 6 C. 49 M. 969. 
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after-bom auraaa son, he occupies an inferior position and gets % 
of the auraaa son’s share in Madras and Bombay, % of it in 
Benares and % of it in Bengal. This rule, however, applies only in 
the case of the division of the ancestral estate, and not in the case of 
collateral succession wherein the adopted and the auraaa sons suc- 
ceed to equal shares. Besides, among Sudras in Madras and 
Bengal, the adopted son shares equally with the after bom aurasa 
son.^’’) In the case of succession to an impartible estate, the auraaa 
son takes precedence and excludes the adopted son.<'^^ 

Adoption and divesting of estate. — On a valid adoption of a boy 
by a widow, the property either vesting in her, or in her and her 
co-widows as the husband’s heirs or vesting in her as the heir of 
her son, at once becomes divested from her and becomes vested in 
the adopted son. This question of divestment will never arise 
when the adopter is the husband or the widow of a deceased copar- 
cener. But in order to divest a widov/’s estate by her adoption, 
the estate must have vested in her either directly as her husband’s 
heir or directly as her son’s heir and not after it has vested in some 
body else just as the son’s widow or the son’s son who has succeeded 
to the estate after the death of her son. Even when the property 
has not vested in the adopting widow, if by virtue of the adoption, 
the adoptee becomes a nearer relation to the last male-holder than 
the person in whom the property has vested, then the adopted son 
is entitled to divest that person of that property. But the Stri- 
dhana property of the adopting widow does not become divested by 
the adoption. In the case of a coparcenary, the adopted son steps 
into the joint family with all the interest and rights held by his adop- 
tive father. After the Hindu Women’s Rights to Property Act of 
1937, adoption divests only half the estate of the adoptive widow’s 
husband, since under that Act the widow is herself entitled to 
share as a son. 

Widow’s alienation and adoption. — If the widow has made any 
alienation or created any encumbrance in respect of her husband’s 
estate in excess of her powers as a qualified owner, the adopted son 
is entitled to set aside the same and recover possession from the 
alienee immediately after the adoption and without waiting till the 
death of the adopting widow. 

Doctrine of relation back. — ^An adopted son’s ri^t to set aside 
an invalid alienation made by the widow relates back to the death 
of her husband so that all miauthorised alienations effected by the 


(h) Perrazu t. Suhtarayudu, 44 M. 
656(P.C.). 


(i) Amarendra w. Sanatan, 12 Pat 642 
(P.C.) : VtjavzIngH v. ShhtanaH. 69 B. 
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widow after her husband’s death can be set aside by him. But his 
rights in other respects do not relate back to the adoptive father’s 
death. Thus, for instance, where a man empowers his wife imder 
a will to make an adoption and under the same insti ument makes 
certain dispositions of property or where a man gifts away his pro- 
perty to his daughters knowing that the wido.v of his predeceased 
son has been authorised by him to make an adoption,, the son sub- 
sequently adopted either by the widow in the former case or by the 
daughter-in-law in the latter case cannot question the dispositions. 
Again, if the widow validly makes a surrender to her daughters, 
her subsequent adoption cannot enable the adopted .v n to 
back the property surrender'.d. 

Results of an invalid adoption.— Where the adoption is for any 
reason invalid, the adopted son doe.s not acquire any right in the 
new family, nor does he forfeit any of his rights in his natural 
family , (i) 

Ante-adoption agreements. — ^Ante-adoption agreements enter- 
ed into between the natural father of the boy and the adoptive father 
or mother having the effect of curtailing the rights of the adoptive 
boy, though not absolutely void so as not to be ratified and accepted 
by the boy on coming of age, are yet of no validity except in so far 
as such agreements are sanctioned by custom and regulate the right 
of the widow for her life-time against the adopted boy. Where, 
however, such arrangements, though asseiitcd to by the natural 
father, go beyond this and give the widow property absolutely or 
give the property to strangers, or authorise improper alienations of 
the property in which the adopted boy by his adoption acquires a 
right, they are not binding on the adopted son, and he being a 
minor, the principle of approbation and reprobation has no applica- 
tion in his case.<*'> But if the adopted son is of full age and delibe- 
rately agrees to an arrangement under which he is to receive no 
more than half the property of his adoptive father the agreement is 
not invalid and is binding on him.^‘’ 

Proof of adoption.— An adoption requires to be proved in the 
same wajt^as any other fact, there being, however, a heavy onus on 
the person setting it up to prove it. But circumstances may exist 
in any particular case to strengthen or weaken the probability of 
an adoption. For instance, if the alleged adoptive father was 
young, wnd could reasonably have hoped of begetting issue on bis 
wife, the adoption would be rendered very unlikely. If, on the 
other hanrl^ the said father was old and decr epit and was inimically 

0) Vttmumdara v. Smuundara. 43 mwtM Ayyar, SO M. 5M(P.C.). 
gi, 171 (1) Dal Bahadur v. Bljal Bahadur, S2 

(fc) KrMwmttrthi Aytw v. KHthua- A. 1. (P.C.). 
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disposed towards those who would succeed him if he died childless, 
this would be a circumstance that could be urged in favour of the 
adoption having taken place. If it is proved that an adoption is ap- 
parently valid as performed, the onus is upon the person attacking 
its validity to establish how it was defective. 

Estoppel and acquiescence.— Where a person makes an adop- 
tion and treats the adoptee as his or her adopted son, he or she 
would be estopped from questioning the validity of the adoption; 
but the others who are not the representatives of the person adopt- 
ing will not be so estopped from questioning its validity. Mere 
acquiescence by those whose interest it is to deny or impeach the 
adoption will not preclude them from subsequently challenging the 
factum or the validity of the adoption, provided they are not barred 
by the statute of Limitation (see Arts. 118, 119 and 141 of the 
Limitation Act). 

Kinds of Adoptions other than the Dattaka 

Dvyamushyayana : Dvyamushyayana is the name given to a 
person who is given in adoption under an agreement that he should 
be considered to be the son of both the adoptive father and the natu- 
ral father. Such a person inherits in both the natural and adop- 
tive families and on his death his relations in both the families 
can inherit to him. But the children of the dvyamushyayana con- 
tinue as members of the natural family. Where subsequent to a 
dvyamushyayana adoption, a natural son is born to the adopter, 
the share of the dvyamushyayana is % of what a Dattaka son would 
take as against an aurasa son. If, however, a legitimate son is sub- 
sequently born to the natiural father of the dvyamushyayana, the 
latter takes half the share of the former. 

Illatoni adoption. Illatom adoption is a customary adoption of 
a son-in-law by his father-in-law prevalent among the Reddies and 
Kammas in the Madras Presidency. This has no religious signifi- 
cance, being brought about in consideration of the adoptee’s future 
services in the management of the adopter’s property. This kind 
of afiiliation is not prevented by the existence of an aurasa or 
Dattaka son, nor does it prevent the adopter from making a subse- 
quent Dattaka adoption. Though he counts as a son on a partition in 
his father-in-law’s family, he is not a coparcener with his father-in- 
law or his sons, nor does he lose his rights in his natural family ; 
nor do his children become members of the adoptive family. 

Kritrima ad.option. This kind of adoption is also purely secular 
in nature as the illatom and the adoptee’s rights in the natural 


(m) Wooma Datt v. OokocHanani, 3 C.S87. 
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family remain unaffected. Kritrima adoption can be made by 
either m^ or woman and wnen a woman makes this adoption the 
adoptee does not become the son of the adopter’s husband. Any 
person may be adopted, though he be the father or brother of the 
adopter, .and no ceremonies are necessary, t}>.e onlj- requisite being 
the consent of the adoptee if a major or his p.i...-uLs consent, if a 
minor. By this kind of adoption the aduptc'e Ijeionies the .son of 
the adopter, but he is not entitled to claim right of succession 
to any person other than the adopter in the new family 


THE MITAKSIIARA JOINT FAMILY 

Constitution of a Hindu joint famil\. -A joint Hindu family 
consists of male members do.sceiuJcd li-ieally from a common male 
ancestor together with their motl.ors, wives and unmarried daugh- 
ters. What is known as a MilakshaTa coparcenary is a narrower 
body than the joint family and con.sists of only those persons who 
have taken by birth an interest in the property of the holder for 
the time being. The former coininonces with a common .ancestor 
and includes a holder of joint property and only those males in his 
male line who are not removed from him by more than three 
degrees. Thus, while a son, grandson or e great-grandson of tlv' 
holder of ancestral property is his coparcener, his great-great- 
grandson is not a coparcener v/ith him. boeau.se he is removed more 
than three degrees from the holder. Only males can be the copar- 
ceners. Though a common ancestor is iii cr ssary for the com- 
mencement of a coparcenary, it may continue without him consist- 
ing of collaterals and their descendants some of them being removed 
more than three degrees from the deceased common ancestor. 
This coparcenary is a creature of law and cannot bo created by act 
of parties save in so far that bv adoption a stranger may be affiliated 
as a member thereof. But a coparcenary may exist within another 
bi gg er coparcenary. Thus if a coparcenary consists of father and 
sons by several wives, the sons of one wife hold the property ob- 
tained by them by inheritance fi-om their maternal grandfather 
with the incident of survivorship without any rights therein to the 
father or his sons by his other wives. After the Hindu Women’s 
Rights to Property Act of IC‘37, a coparcenary can consist of 
widows of deceased coparceners. 

Incidents of a Mitakshara coparcenary.— While the family re- 
mains undivided, no individual coparcener can predicate of the 
joint property that he has a certain definite share either in the cor- 
pus or in the income thereof. There is a community of intere.st and 
unity of possession between all the members and on the death of 
any of them the others take his interest also by survivorship. Till 
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a partition takes place, a coparcener’s interest remains fluctuating, 
enlarged by deaths and diminished by births within the coparce- 
nary limits. Every coparcener, whether son, grandson or great- 
grandson, obtains an interest by birth in the coparcenary property 
so as to be able to control and restrain improper dealings with the 
joint property by another coparcener. He is entitled to reside and 
be maintained in the family house along with his wife and children 
and enjoys certain powers cf alienation with a right to enforce 
partition of his share in the joint property. 

Difference between Mitakshara coparcenary and joint tenancy. 
— Mitakshara coparcenary and what is known as joint tenancy 
resemble each other in that (i) there is a right of survivorship in 
both, (ii) in both each member is entitled to joint possession over 
the whole of the joint property and (iii) the acts of one member 
enure to the benefit of others in both cases. But there are equally 
striking differences between them : (1) a Mitakshara coparcenary 
is a creature of law and comes into existence by birth or descent 
while a joint tenancy is created by a deed or will and not by des- 
cent from another ; (2) a Mitakshara coparcenary consists of only 
relations, while a joint tenancy may consist of strangers ; (3) a 
coparcener’s power of alienation of his share is restricted while that 
of a joint tenant is absolute though he too cannot transfer it by will ; 
(4) a coparcener’s interest is fluctuating by births and deaths in 
the family while the interest of a joint tenant is fixed ; and (5) on 
the death of the last surviving coparcener, the whole property 
passes only to his heirs, while on the death of the last surviving 
joint tenant, the properly descends* in equal shares to the heirs of 
all the joint tenants. 

Kinds of property owned by coparceners. — ^Property owned by 
a coparcener may be separate property or coparcenary property. 
Separate property of a coparcener is held by him free of all claims 
from the rest of his coparceners and comprises : (1) property in- 
herited by him from persons other than the three immediate pater- 
nal ancestors, namely, father, father’s father and father’s father’s 
father ; (2) nuptial gifts out of the joint family fund and marriage 
gifts and other friendly offerings made by others ; (3) property ac- 
quired by him unaided by the joint family estate together with the 
income and purchases from the income of such acquisition ; (4) 
gains of science ; (5) property obtained on partition with his other 
coparceners ; and (6) property held by him as the sole surviving co- 
parcener. Coparcenary property means and includes: (1) pro- 
perty obtained by gift or succession from any of the three imme- 
diate paternal ancestors (known as ancestral property); (2) ac- 
quisitions made by the coparceners with the help of ancestral pro- 
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perty ; (3) joint acquisitions of the coparceners even without such 
help provided there was no proof of intention not to treat it aj joint 
toily property ; and (4) separate property of coparceners thrown 
into the common stock. Property inherited by the sons of a 
daughter from their maternal grandfather is ■■ ■ coparcenary pro- 
perly. <"> 

Gains of science.— The texts of Hindu Leu which lay down the 
divisibility among the co-heirs of the gains of science which has 
been imparted at the family expense contemplate the special branch 
of 'science which is the immediate scur( e of the gains of the copar- 
cener and not any elementary education which is the necessary 
stepping stone to the acquisition of all ‘•tuence. Thus earnings of a 
coparcener due to special cducaMon given him at the cost of joint 
family will become joint family property. But gains made by a 
coparcener who has received only an ordinary education at the 
family expense suitable to his position as a member of the joint 
family or gains of a coparcener which are the result rot of the edu- 
cation received at the expense of the joint family, but of the pecu- 
liar skill, mental abilities and individual effort in applying and 
improving such education can never become the property of the 
joint family. The whole question has now been set at ros:t by the. 
Hindu Gains of Learning Act (XXX of 1930) which by S. 3, which, 
however, is not retrospective, declares that “ Notwithstanding any 
custom, rule or interpretation of the Hindu I^aw, no gains of learn- 
ing shall be held not to be the exclusive and separate property of 
the acquirer merely by reason of (a) learning having been, in whole 
or in part, imparted to him by any member, living or deceased, of 
his family, or with the aid of the joint funds of his family or with 
the aid of the funds of any member thereof or (b) himself or his 
family having, while he was acquiring his learning, been maintained 
or supported, wholly or in part, by the joint funds of the family, or 
by the funds of any member thereof.” 


Obstructed and unobstructed heritage. — Heritage is of two 
sorts: unobstructed (Apratibandha) or obstructed (Sapratiban- 
dha) . Where ownership accrues to a person by virtue of his rela- 
tionship to another who has been holding the property and ever 
during the lifetime of the latter, the heritage is known as unobs- 
tructed : such is the ancestral property in the hands of the father, 
father’s father or father’s father’s father. But where the life of the 
owner is an impediment to the accrual of the right to the successor, 
it is known as obstructed heritage, for example, property devolving 
upon brothers, parents, uncles etc. 


(n) MvHummad Bwain v. Babu KUhva 
Bandan, I.L.S. 1937 A. 655. 

(o) GoXwl Chatid v. Bukam Chand, 48 


I.A. 152=2 L^. 40. 

(p) Metharam v. Rmoaehand, 45 lA. 
41=45 C. 666. 
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Joint family property and joint ancestral family property. — 

The essential difference between joint family property and joint 
ancestral family property is that the latter necessarily connotes 
descent and predicates a nucleus while the former does not. 
Though the incidents of both the properties are the same, the 
former can be property acquired by the present members of the 
joint family by their joint labour, while the latter must necessarily 
have been obtained by descent. 

Ancestral Property. — The term “ancestral property” is a 
technical one meaning only property inherited from father, father’s 
father or father’s father’s father. In that property, the inheritor’s 
son, son’s son and son’s son’s son get an interest by birth and can in- 
terdict improper alienations. Property inherited from the maternal 
grandfather by his daughter’s sons is not taken by them as ances- 
tral property with the incident of right by birth accruing to their 
(*wn sons.^*^^ There is a difference of opinion among the High 
Courts whether properly received from the father by gift or will is 
ancestral in the son’s hands so as to enable the latter’s sons to 
claim an interest in it as ancestral property. But if ancestral pro- 
perty is allotted to a coparcener’s share in a partition, that co- 
parcener’s sons, whether bom before or after partition, can claim 
an interest in it as ancestral property. 

Presumptions as regards joint family and separate property. — 
The joint family is the normal condition of Hindu society and every 
such family is ordinarily joint not only in estate, but in food and 
worship. But there is no presumption that because a family is 
joint, it possesses any joint property. The presumption that pro- 
perty in the possession of an individual coparcener is joint family 
property arises only if it is shown that there was a nucleus of joint 
family property from which it might be fairly said to have grown, 
and where such nucleus is admitted or proved, the onus of proving 
separate acquisition is upon the coparcener alleging it. But if the 
property is admitted to have been originally self-acquired but it is 
alleged that it was afterwards thrown into the common stock, the 
onus of proving such mingling is upon the persons asserting it, and 
this onus is not discharged unless a clear intention to waive sepa- 
rate rights is established. 

Manager and his powers. — So long as the members of the 
family remain undivided, the senior-most male member of the 
family is entitled to manage the family properties on behalf of all 
the members except when he is incapacitated by age, illness or other 
sufficient cause. The managership of the joint family property 


(q) Muhammad Husain v. Babu Ktihva, Nandan, l.L.R. 1937 A. 



EPITOME 


to a person by birth and is not the re,uU oi tw 
the coparceners. Though he is coiisent of 

^rty for such purjK»os and. In his napaoity a- rnp.es,.ntaUvo „f to 
famdy give receipts, compromise or discharge daims, .,.ake a refer- 
ent to arbitration, acknoivledr.c debts and do all acts necissary 
and incidental to the proper managemoni of the famil- estate. But 
he cannot revive a time-barrod debt itt,,- cau he st.irt ' now busi- 
ness so as to bind the other .noi.ibers w.thout their consent But 
he can sue and be sued on b‘half of family. In the abst nee of 
proof of direct misappropriation or IraudulmiL and improper con- 
version of the joint family money to his own personal use, he is lia- 
ble to account at the time of pjirtilion between him and’tho other 
members, only for what ho actually received and not for what he 
ought to or might have receivid if the estate had been more pro- 
fitably managed. <’■' 


DEBTS AND ALIENATIONS 

Sources of liability to pay debts.— A debt which a pei\son may 
be under a liability to discharge may be a debt contracted by him- 
self or by another. The liability to pay the debts copiracted by 
another may ari.se out of (1) a legal duty as when the debt is con- 
tracted by an agent, (2) a moral duty as when a person has suc- 
ceeded to the property of the person who contracted the debt or 
(3) a religious duty as in the case of a Hindu .son to pay the debts 
of his father and thus save him from sin. 

Coparcener’s debts. — Every coparcener is bound to pay his 
debts out of his separate property. Besides, his undivided interest 
in the joint family properly is liable to be proceeded against by his 
simple creditor if he has attached that interest in execution of a 
decree during the coparcener’s lifetime. 

Alienation by coparcener. — It i.s now settled that in the pro- 
vinces of Madras, Bombay, Borar and the Central Provinces, one of 
several coparceners may, without the assent of the others, sell, 
mortgage or otherwise alienate his share for valuable consideration. 
But under the Mitakshara as administered in Bengal, United Pro- 
vinces, the Punjab and Behar and Orissa, a coparcener cannot with- 
out the consent of his other coparceners mortgage or soli his un- 
divided share on his own account. In none of the Provinces can a 

(r) Perrazu v. Subbarayudu. 44 M. 65«(P.C.). 
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Mitakshara coparcener dispose o£ his undivided interest by gift or 
will. 

Manager’s power to incur debts and alienate jennt family pro- 
perty. — A manager of a joint family, in addition to his powers 
as an ordinary coparcener, enjoys certain privileges by virtue of 
his position as the manager of the joint family. He can contract 
debts so as to be binding upon the undivided interest of all the 
other coparceners either for family necessity or for family benefit. 
In the same way, he is also entitled to alienate the whole joint 
family interests including those of the other coparceners for such 
family benefit or necessity. An alienation by the manager by way 
of mortgage or sale of joint family property will be good as against 
the other coparceners either when all of them had consented to 
the transaction, or the alienee is able to show that it was supported 
by legal necessity or benefit of the family or that he made bona 
fide and reasonable enquiries which showed him that such neces- 
sity existed even though no such necessity did in fact exist If 
the alienee does so enquire and acts honestly, the real existence of 
the alleged necessity is not a condition precedent to the validity of 
the alienation, and the alienee is not bound to see to the applica-' 
tion of the consideration for purposes of any such necessity or 
benefit. If the transaction itself was justified by necessity, the mere 
fact that a part of the consideration Is not substantiated by legal 
necessity would not necessarily nullify the alienation. Legal 
necessity justifying an alienation by the manager of the family 
property may be of various kinds and may be religious or secular; 
marriage and obsequial ceremonies in the family, the education and 
maintenance of the various members of the household, payment of 
binding debts and Government revenue, judicial proceedings for 
recovering the family estate or defending a member of the family 
in a prosecution and a hundred other similar things may fall under 
the category of such legal necessities. But in all cases where the 
validity of an alienation by the manager is impeached by the other 
members of the family, the burden of establishing its validity on 
any of the grounds above mentioned is on the alienee. 

Father’s debts and alienations and son’s pious obligation. — 
Every son, son’s son or son’s son’s son is under a pious duty to dis- 
charge the debts with interest of the father, father’s father or 
father’s father’s father, provided the debts are not tainted by illega- 
lity or immorality and the sons etc., have joint famil y assets in their 
hands. The liability of the sons etc., is not a personal liability but 

(•) Hwiooman Persad's cue, 6 M.I.A. 51 A. 430 (P.C.) ; Krishna Das v. Kafhu 
Rom, 49 A. 149 (P.C.). 

(t) Ram Sundar Lai v. Laehtni NamHi, 
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f ***** T *°T^ at a time the father and the" n were U^ 
tog^er and not after, the Uabflity of the aon conttnuea ev7n S 
separation. But the son alone cannoi ',e suod during the 
facers hfe-time. AuiyanaHartfca is the term employed to denote a 
debt which IS illegal or immoral The mero circ umstance that the 


debt is imprudent or unreasonable 


_ imprcpt''* or indicates a lapse 

from right conduct or is incurred in trade or speculation does not 
render a father’s debt avyavahanka. In order to render a debt 
avyavaharika there must he an element either of iin norality or 
illegality. Even in respect o' father’s alienations, the sons are under 
a distinct disadvantage, for a father enioys certain powers of aliena- 
tion in addition to those which he may nave as an ordinary coparce- 
ner or manager of the family. Thii.s he can make within reasonable 
limits gifts of ance.stral property either for pious purposes or 
through affection. Besides a father can alienate joint family pro- 
perty by way of sale or mortgage, so as to be binding oven upon his 
son's interest, to discharge his antecedent (previously incurred) 
debts which are neither illegal nor immoral, though such debts 
were incurred only for his own personal benefit and not for the 
benefit or necessity of the family. But such an antecedent debt for 
which the alienation is made, must be antecedent both in fact and 
in time to the alienation and should not be a part of the transaction 
impeached,^'*' though the debt may bo a simple debt or a mortgage 
debt. Where a question arises whether tlie father’s debt or aliena- 
tion is binding upon the sons, the onus of proving that the trans- 
action was illegal or immoral is upon the sons. Mero proof of the 
general immoral life of the father without establishing a direct 
connection between his immorality and his debt does not discharge 
this onus ; in other words the evidence should be such that the 
Court could reasonably infer that the debt must have been incurred 
for an immoral purpose. 


PARTinON 

What is partition. — Under the Mitakshara, partition does not 
mean simply division of property into specific shares. It covers 
both division of title and division of property. An unequivocal 
manifestation by a member of a joint family by his words or con- 
duct of a fixed and determined intention to become separate from 
the other members is sufficient to effect the separation of his title 
and the severance of his interest, although division of possession. 

(u) Brtj Narain v. Mangla Prasad, 46 (») Shyam Naratn v. Sura} Ifarain. 37 

A. 95, P.W. 277 (P.C.). 
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or partition by metes and bounds, does not take place and the 
members continue joint in food and dwelling^®'. For a severance 
in status (i) there must be an unmistakable manifestation of in- 
tention to become divided, (ii) no division by metes and bounds is 
necessary, (iii) existence of property is not essential, (iv) reasons 
for the severance are immaterial, (v) the existence of minors in the 
family is no bar and (vi) the intention to separate must bo commu- 
nicated to the other members. 

Partition how effected. — Partition between the members of a 
joint family may be effected (i) by the father dividing the property 
equally amongst his sons during his life-time, (ii) by a coparcener 
unambiguously expressing his intention to become divided from 
the other coparceners, (iii) by the coparceners making a submission 
to arbitrators for effecting a division, (iv) by the institution of a 
suit for partition by a coparcener (if the suit is not subsequently 
withdrawn), (v) by agreement of partition between the coparce- 
ners and (vi) by conversion of a coparcener to another religion. 
In the case of a minor coparcener, if a suit is instituted on his behalf 
for partition, if it ends in a decree, it has the effect of creating 
a division of status from the date of the plaint, but a mere filing of 
the plaint does not by itself effect his severance fi’om the joint 
family. • Jtr 

Agreement not to partition. — ^There is a conflict of decisions 
on the question whether an agreement not to partition is binding 
upon the parties thereto but that it is not binding upon their 
heirs and successors seems to be clear. 

Form of partition. — A partition need not be in writing, but if it 
is in writing, it requires registration for proof of its terms, though 
when the writing is unregistered, it is admissible to prove the divi- 
sion in status. 

Subject-matter of partition. — ^The property to be partitioned is 
only the coparcenary property and does not include cither the sepa- 
rate property of the individual members or coparcenary property 
which by its nature is indivisible, such as family idol, right to well 
or way, or an impartible estate. In the case of the dwelling house 
and other properties, movable or immovable, which are not con- 
veniently partitionable, the proper method is to assign them to the 
shares of particular members and give compensation to the others. 


( 10 ) CItJo Bai V. Sadathiv, 43 C. 1031 (y) Venkataraman v. Bramanna, 4 M, 

(PC.). H.C. 34S. 

(X) Ramallnffa v. Virupafcoha, 7 B. 538 : (z) See Arumugha v. Ranganatkam, 57 

See contra Rupsinffh v. Bhubuti. 42 A. M. 405 and Kumar v. Srtmati Tan- 
30 and KrUhendra v. Oebendra, 12 C.W. bala, 63 C. 209. 

N. 793. 
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In as«.taining th* assets available for division, adequate jnevision 
should be made for payment of debts binding on the family for 
meetmg the expenses of necessary religious ceremonies and i^in- 
tenance of disqualiHed heirs, and for the marriage expenses of un- 
married sisters. 


Rules as to accounting— All that a coparcener is entitled to 
ask at the time of partition from the managci is an account of the 
assets as they exist at the date of the severance in status. In the 
absence of fraud, dishonesty, misappropriation or gross reckless 
waste, the manager cannot he called upon to defend th * propriety 
of his past transactions or tlie manner in which he has disposed of 
the income in the past'*’^ No coparcener is entitled to credit being 
allowed to him on the ground that the amount spent upon him and 
his branch was smaller than what had been spent upon another 
member’s branch. But when a coparcener has been delibeiately 
excluded from joint possession and enjoyment of the family pro- 
perty or where partition wa.«! improperly refused he is entitled to 
claim mesne profits from those who excluded him. 

Persons entitled to demand and share on partition. — ^Every co- 
parcener is entitled to demand a partition and obtain a share therein 
provided he is not disqualified. In Bombay, however, an exception 
is recognised that a son is not entitled to demand a partition with- 
out his father’s consent so long as the father is joint with his own 
ancestors or collateral relations. Besides coparceners, a mother, 
grandmother and great-grandmother, though they are not entitled 
to demand partition, are still entitled to share on a partition except 
in Southern India, where this practice of allotting shares to females 
is no longer in vogue. Now under the Hindu Women’s Rights to 
Property Act of 3937, the widow of a deceased coparcener is also 
entitled to demand a partition of his share. 

Division per stirpes and per capita. — ^Where a division takes 
place in a joint family consisting of sons, grandsons and great- 
grandsons, each branch takes per stirpes as regards the other 
branches, but the members of each branch take per capita as re- 
gards one another. If a joint family consists of a father X, his 
three sons A, B and C and A’s three sons D, E and F, and if a parti- 
tion takps place as between all these members, X will take %, A’s 
branch will takp another %, and B and C will each take % of the 
property. But in the % share allotted to A’s branch consisting of 
A and his sons D, E and F, each of these will take % of y4 M« 
as against the other members of that branch. 


(a) Parrazu v. Subbantyadu, 44 M. 6S8(P.C.). 
100 
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Shares of sons, father and grandfather. — ^When a partition 
♦alcpa place between a son, his father and his grandfather, the 
grandfather is entitled to %, the father ^4 and the son % of the 
joint assets. 

Adopted son. — In a partition between a father and his adopted 
son, each takes %. But if there is also an after-bom aurasa son, 
then the father will rank as an aurasa son for purposes of compu- 
tation of shares and the adopted son will get y 4 , % % of the 

share of the father or the aurasa son according to the School to 
which he belongs as already mentioned when dealing with adop- 
tion. 

niegitimate son. — ^The illegitimate son of a Hindu belonging to 
any of the regenerate castes is not entitled to a share in the pro- 
perty. Even in the Sudra caste he is not entitled to demand a parti- 
tion during his father’s life-time, or even after that if the father 
had died undivided from his collaterals leaving no separate pro- 
perty<**^ But if the father dies divided from his collaterals and 
leaving a legitimate and an illegitimate son, the latter is entitled to 
get % of what he would get if he were legitimate. This would be 
so even if the father had died leaving a widow, daughter or 
daughter’s son. 

After-born son. — son born after partition might have been 
conceived either before or after partition. If he was conceived after 
partition he is not entitled to reopen the partition if a share had 
been allotted to his father in a partition between the father and the 
other sons, though he will be entitled to reopen it if no share had 
been assigned to the father. But if the son was conceived even 
before partition, he is entitled to get his share by reopening 
the partition, if no provision has already been made for his share. 

Minor coparceners. — partition can be claimed on behalf of 
minors if the continuance of joint status is prejudicial to their in- 
terests. In a suit for partition on behalf of a minor, no decree for 
partition should be passed unless the Court finds that it will be for 
the minor’s benefit. But minority of a coparcener is no impediment 
to a valid partition taking place in the family, though if such parti- 
tion is prejudicial to his interests, he is entitled to set it aside so 
as to have those interests secured. If a suit for partition on behalf 
of a minor is instituted, the fact that he dies during its pendency 
does not make the suit abate, and the suit can be continued by his 
legal representatives and a decree obtained therein if it is shown 
that the suit at the time of its institution was one for his benefit. 


(b) Vcllalyappa Chatty v. Katarajan, 55 M. 1. 
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Disqualified coparceners.— Under the Hindu Law a person 
suffering from a disabiUly which disentitles him to inherit cannot 
claim a share on partition. But this disability is purely personal 
to him and does not attach to his male descendants. A gain if the 
defect be removed subsequent to partition, he entitled to reopen 
the partition and have a share allotted to him. But now by the 
Hindu Inheritance Removal of Disabilities Ad of 1928, which, 
however, is not retrospective, and does noi apply to persons govern- 
ed by the Dayabhaga School, it is only a person who has been a 
congenital lunatic or idiot that is disqualified from inheriting or 
claiming a share on partition. Such disqualified copar ■;eners are, 
however, entitled to a provision for maintenance both for them- 
selves and their wives and children. 

Female sharers.— The wife fhe mother the grandmother and 
the great-grandmother, including siepmother or step-giandmother, 
are also entitled to share on partition. Tlie wife or mother is en- 
titled to receive a share equal to that of her son, and so also is a 
grandmother entitled to the share equal to that of her grandson 
if no .son be alive at the time of the partilion. In ascertaining the 
share any income-yielding property already given to the female 
sharer either by the husband or father-in-law must be taken into 
account. Now under the Hindu Womens Rights to Property Act 
of 1937, every coparcener’s widow is entitled to demand and get a 
partition of her husband’s share as against the surviving co- 
parceners. 

Purchasers from coparceners . — A person claiming under a valid 
sale of a coparcener’s undivided interest is entitled to claim a 
partition of that .share as against the other coparceners. His 
remedy is to have that share ascertained in a suit for general parti- 
tion in which the whole joint family properties are included. In 
a suit of this nature, the Court in making the partition would en- 
deavour to give effect to the alienation and allot the very property 
alienated to the purchaser, if the same can be done without in- 
justice to others. The alienee’s share on partition is to be deter- 
mined with reference to the alienating coparcener’s share on the 
date of the alienation, but that share has to be worked out only 
by taking the properties actually existing at the time of the parti- 
tion. 

Partial partition.— Partition may be general or partial. A 
general partition is that which is brought about in respect of the 
entire joint family property by all the members getting themselves 
separated from one another. A partial partition is that which 
takes place either in respect of only a portion of the joint family 

(c) tluthvkvmara v. Sivanaraytma, M M. 534. 
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property or in respect of only some of the joint owners. A 
partition is presumed to be in respect of all the joint family pro- 
perties, but there is no presumption that a partition is in respect 
of each member as against every other member of the coparce- 
nary. 

Successive Partitions. — ^Where only some of the members of a 
joint family separate, leaving the rest joint, the ordinary rule is 
that a subsequent partition should be made rebus sic stantibus, 
as at the date of the partition, which according to the Madras 
High Court means “as at the date of the original partition 
while the Bombay High Court takes it to mean “ as at the date of 
the subsequent partition.” Thus where there are two or more 
branches of a joint family and one member of one branch separates 
leaving the rest joint, according to the Madras view, the share al- 
ready taken by him should be deducted from the share due to his 
branch at a subsequent partition, while according to the Bombay 
view that share has to be entirely ignored and the subsequent 
partition is to be effected as if it is in itself an entirely new and 
complete partition. 

Reopening partition. — ^Partition once made cannot ordinarily 
be reopened. But if the allotment of shares has been vitiated 
by fraud or mistake, as when a property not belonging to the 
family has been allotted to a coparcener’s share, or if it is prejudi- 
cial to a minor or absent coparcener, the partition can be reopen- 
ed. In addition, there is the right of an after-bom son and dis- 
qualified coparceners to reopen a partition as already mentioned. 

Effect of Partition. — On a separation in status, the members 
hold the property as tenants-in-common and not as joint tenants. 
Subsequent births and deaths in the family do not effect any 
fluctuation in the quantum of shares taken by the divided coparce- 
ners. The .special privileges of the manager and the father can 
no longer be exercised by them in respect of those members of the 
family who have become separate from them. 

Re-union. — The members of a joint family who have separated 
may agree to again re-unite so as to form a joint family. 
The effect of reunion is to cancel the partition and remit the parties 
to their original status of jointness. <*> Such re-unions being rare, 
there is a presumption, though rebuttable, against their having 
taken place. Mere jointness in residence, food and worship, does 
not necessarily connote re-union in the same way as a separation in 

(d) RamoUnva v. Naravons. 1928 PJC. M. 1. 

20=45 M. 488. (g) Prajfeandos t. lehtharam, 89 B. 

(c) BalkrUhna v. Kamkrithna, 58 AH. 734. 

300 P.C. (h) Palanl AmnuA v. Muthuvetikata- 

(1) Naraymia Sah v. Sankar Sah, 53 thala, 48 M. 264 (P.C.). 
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these respects is not conclusive proof of partition. A re-union in 
estate properly so called can only take place between persons who 
were parties to the original partition, and that too only with the 
father, a brother or a paternal uncle. Since a ve-union involves 
an intention to become once again joint in es^iie and interest, no 
agreement to re-unite can be made by or on oehalf of minors. ‘i' 
But fathers by their re-union can carry their undivided minor 
sons into the re-united family. 

Partition and re-union— Presumptions.— A Mitakshars family 
is presumed in law to be a joint fam >v until it is pv ivcd that its 
members have become separated. Hut iincc a partition proved to 
have taken place, the presu-nplion is 0* a it was a partition of all 
the joint family properties. Mere .scfi .aUon in food and worship 
does not show separation in status. For a fr-jp.l division in status 
there must have been an unambigi'ous indication of inicntion to 
become divided in status. Put actual division «)l property is not 
necessary for a severance in iatorcst. Where one coparcener is 
shown to have separated from the ve.st, thin’o is no presumption 
either that the latter havt* also become separate from one another 
or that they continue joint. Where a coparcener who has sons 
separates from his brothers or ancestors, there is no presumption 
that he has separated also from his sons. Law always presumes 
against re-union on the ground that it veoy I'areh' takes place, and 
hence a re-union requires to be strictly proved. 

JOINT FAMILY AND PARTITION UNDER THE DAYABHAGA 


Dayabhaga Family — Constitution of.- -Under the Dayabhaga 
there can be no coparcenary between a father and his sons. The 
son does not get any interest by birth in the ancestral properly in 
the hands of the father and hence cannot claim partition against 
him. The father is the absolute owner of the property with ab- 
solute powers of gift and sale unfettered by any right in the son 
to restrain his unauthorised alienations. Unlike under the Mitak- 
shara where the coparcenary springs up on the birth of a son, the 
Dayabhaga coparcenary comes into existence only on the death of 
the father. Tlie Dayabhaga coparceners are in the position of 
tenants-in-common, and cn the death of any one of them without 
leaving a son, his rights do not go to the other coparcener.®, 
but his own heirs, such as his widow, daughter, mother etc., who 
then become coparceners with the rest. Thus, unlike the Mitak- 
shara coparcenary, the Dayabhaga coparcenary may consist of 
both males and females. Inasmuch as each coparcener takes a 


fl) Sam Ifarain v. Pan Kuer, 14 Pat. (P.C.). 

268 (P.C.). <*=> 

(J) Bolabux V. SiOthmabat. 30 C. 725 -1928 M. 1064 


OokiddoMS. 55 M.L.J. 132 
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defined share in the Dayabhaga coparcenary, his powers of alie- 
nation in respect of his share are absolute and unfettered and he 
can call for partition at any time he likes. Under the Hindu Wo- 
men’s Rights to Property Act, on the death of a Hindu intestate, 
his widow, the widow of his predeceased son and the widow of a 
predeceased sou of his predeceased son sticcced to his property 
together as co-heirs along with his sons or even in the absence 
of his sons and can themselves call for partition. 

Partition under the Dayabhaga. — A partition in a Dayabhaga 
joint family can only mean a division of the common property by 
metes and bounds among the coi>arceners who may be cither males 
or females as already mentioned. Besides, a mother or daughter 
of a male coparcener succeeding on his death to his share, is en- 
li'.lcd to call for partition. On a partition between sons the mother 
is entitled to a share equal to that of a soii. But neither a mother 
who has an only son, nor a sunless stepmother is entitled to share 
on partition. But under the Hindu Women’s Rights to Property 
Act this rule is abrogated and all the widows of a deceased Hindu 
are together entitled to a share which is equal to that of a son. 

MINORITY AND GUARDIANSHIP 

Age of majority. — ^Under the Majority Act of 1875 which applies 
also to Hindus, in the case cf every minor of whose person or 
property a guardian has been appointed by any Court of justice 
and of every minor under the jurisdiction of any Court of Wards, 
minority terminates on the completion of the 21 st year, and in all 
other cases on the completion of the I8th year. But in respect of 
matters of marriage, divoi’co and adoption, to which the Act does 
not apply, the age of competence is to be ascertained according to 
Hindu Law, which is the completion of 15 years according to the 
Bengal School and the completion of 16 years according to the 
other Schools. 

Kinds of guardians. — Guardians are of four kinds: (1) natu- 
ral guardians ; (2) testamentary guardians ; (3) Court guardians 
and (4) de facto guardians. 

(1) Natural guardian. A natural guardian is one who, by 
virtue of his or her relationship to a child, has a claim to be its 
guardian. Such a guardian under the Hindu Law is either the 
father or the mother, and nobody else is entitled as a matter of 
natural right to be a minor’s guardian. As between the father and 
mother, as a vestige of patria potestas, the father’s right to have 
the custody of the person and property of his legitimate children 
prevails over that of the mother, and his right is so paramount 
that neither his loss of caste or religion, nor his remarriage, will 
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to iteeU be sufficient to dislodge it. He can e .„,.,an bv 

his wiU even to the exclusion of the moth, ,-, ihou-, , he cau,Jt 
appoint a totamentary guardian in respesi .,f the' joim fantoy 
property. But in the case of illegitimate ciuUiit.u. ii,t. rij-hi ol 
their mother to be their giiiudian prevail.^ ovi si • ,j1 ’ 

tlve father. 


ol 

pll'.-l- 


In Besant v. Narayuiiah. 38 M 807 (P.C.) n as hAn by the 
Privy Couneil that the father’s guardianship is in t;.. ,:alur - of a 
sacred trust, so as to predude him flurin ■ his life-lime ' s- h ii 
lute another bs the guardian in his si ,,„d ,hai i[ ,h, ' 
acUng in his discretior,. entra.K the ..inindi and edueation oi hi^ 
children to pother the a, , .horny that ..,us ..lonlers is a revocaWe 
authority ; but il that aulhority b.ei hee.r aelod en in sueh a eiey 
as to make its revocalien undesiiablc to the ehUdrens intereste 
then the court will inter Cere to prevent its revocation. 


(2) Testamentary guardian. — i'lo one can appoint a testamen- 
tary guardian in respect oi a minor s person or properly except his 
father, and even the mother of the minor cannot claim this right. 

(3) Court guardian . — In making orders appointing grardians 
the most paramount consideration for a judge ought to be, what 
order under the circumstances of the case would be best for secur- 
ing the welfare and happiness of the minors. No relation barring 
the parents is entitled as of right to be appointed ihe guardian of a 
minor. Even in the case of parents, there mtny be circumstances 
like the conversion of the minor or the conversion of the parents, 
which, taken with other circumstances, may make it necessary 
that the minor should be placed in the custody of some other per- 
son. Ordinarily the husband is entitled to be the guardian of 
his minor wife and the adoptive parent is to be preferred to a 
natural parent. 


(4) De facto guardian. — de facto guardian is one who is not 
a legal guardian in the sense that he is either a natural, testa- 
mentary or Court guardian, but who, being interested in the minor, 
takes charge of the management of the minor’s property. 


Powers of guardians. — A natural guardian can do all acts 
which are reasonable and necessary for the protection of the 
minor’s property. He can transfer any portion of the minors 
property by mortgage or sale in case of necessity or for the benefit 
of the minor’s estate.^** But he can in no case bind a minor by 
any personal covenant, and no decree can be passed against the 
estate of the minor on such covenant except when there is a liabili- 
ty on the estate by reason of a benefit or neces.sity including an 


(I) Hunooman Pertaud v. MvMwmat Babooee, 6 M.I.A. 3B3. 
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obligation under his personal law. He cannot revive a time-barred 
debt, nor is he authorised to embark the minor’s property in 
speculative transactions in order to liquidate his debts. Even a 
de facto guardian has the same powers as the natural guardian ; 
but in the case of a Court guardian or testamentary guardian, he 
is to act within the terms of the order of appointment and the 
provisions of the Guardians and Wards Act if he is a Court 
guardian, and the conditions of the will if he happens to be the 
testamentary' guardian. 

Remedies and limitation. — ^Where a guardian is deprived of 
the custody of the minor he may apply under S. 491 of the Crimi- 
nal Procedure Code or under S. 25 of the Guardians and Wards 
Act for getting back such custody. If the guardian acts in excess 
of his powers and alienates the minor’s property, the minor can 
have the transfer set aside by instituting a suit within three years 
from the date of his attaining majoi-ily under Art. 44, Limitation 
Act. 


MAINTENANCE 

Persons entitled to claim imiintcnancc. — ^The persons who are 
entitled to claim maintenance fall under two classes, (1) those 
whose claim to maintenance arises by virtue solely of the relation- 
ship with, and irrespective of the possession of property by, the 
person against whom the claim is to be exercised and (2) those 
whose claim is dependent upon the possession of property by such 
person. Every Hindu, irre.spective of his possessing any property, 
is personally bound to maintain (1) his aged parents, (2) his wife, 
(3) his minor .sons, whether legitimate or illegitimate and (4) his 
unmarried daughters, but he is under no such liability in respect 
of his grand-parents, his concubine or grandchildren. In addition 
to this personal liability, a Hindu is liable to maintain out of the 
property in his hands all those persons whom a deceased person 
from whom he has inherited that property was either under a 
legal or a moral duty to maintain. Thus a father-in-law is only 
under a moral and not a legal obligation to maintain his destitute 
and widowed daughtcr-in-law out of his self-acquired property, 
but if he dies and his property is inherited by his surviving sons, 
they would be under a legal obligation to maintain her out of that 
property. (”*> Besides, the manager of a joint family is bound to 
maintain out of the joint family assets all its members, both malo 
and female, and the widows and children of deceased coparce- 
ners. In case a coparcener is excluded from inheritance by reason 

(m) Rajottl Kavta *. Sajani Sundari, Women's Rights to Property Act, 1937, 
61 C. 221 (P.C.) ; Now under the Hindu she is also entitled to a diare. 
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of a diaabiUty he is suffering from, the property which he nnW 
have ^ted but for that disabiUty la liable £>,,• too maiatenanco 
of both himself and his family. 


Mabd^ee of yrife._A wife la entitled to b. aanntained by 
her husband irrespective of his possessing anv ortm-.l- ow. t 
she Uvea away from the husband for M V T 

instance, to ^elty or contagious too..ae, and alter bhTekth Z 
peraon who takes to mlertst, either by atuviw.ahip 
oopa^^r or by mheriUnce tw his heiv is hound to ma mofe to 
provided she remaitw unmarried and ehaste, in the aa.ne .egree of 
cohort and with the same r.vasonable luxury of life which she 
had m her husband’s life-timo.'»* TS.t, widow of a coparcener 
does not forfeit her right to maintenance out of the joint family 
assets simply because she refuses to live with her husband’s co- 
parceners, unless she does so for improper or immoral purposes. 
Under the Hindu Women’s Rights to Property Act of 1937 the 
widow of a coparcener is entitled to the share of the husband, and 
hence cannot enforce her right to maintenance, if the surviv ing 
coparceners insist on her walking out with her husband’s share 
in the family property. 


Maintenance of concubine. — A concubine has no right to bo 
maintained by her paramour, however long might have been the 
concubinage, but after his death, she acquires a right to he main- 
tained out of his estate provided (1) she had b(-cn exclusively kept 
by him till his death, (2) had throughout remained faithful to him, 
though she did not reside in his family house and (3) has no 
husband living, 


Maintenance liable to variation. — ^The rate of maintenance is 
liable to be increased or decreased in accordance with the means 
of the family, whether it is fixed by agreement of parties or by 
the decree of Court. But if the widow has been allotted a sufficient 
amount for her maintenance once and for all, she is precluded 
from claiming any further amounts even if she has dissipated the 
amount allotted to her. 


Right of residence and maintenance. — ^The widow or the un- 
married daughter of a deceased coparcener has a right of residence 
in hia family dwelling house and this right cannot be defeated by 
thy surviving coparceners selling the house to another with notice 
of that right. Even if the house is transferred to one without 
notice of her right, the transferee cannot eject her without provid- 
ing her with some other suitable place of residence. But neither- 


in) aimidnhwart v. HomMhwor, 8 V. 
840~!i0 I.A* 18S* 

(o) Bai r. Bai MonpMbai. » 


604. 

/. Chandrabai. 48 B. 209. 
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the wife nor the daughter is entitled to have her right of residence 
in the family dwelling house maintained against one who has pur- 
chased it either under a private sale from the husband or father, 
or in execution of a decree against him or against his estate. Nor 
is she entitled to claim this right where the father or the manager 
of the family sells away the house for a purpose which is binding 
upon the husband or father. In tlie same way a transfer of pro- 
perty for a debt incurred by the husband or father or by his father 
or by the manager of his family for purposes binding upon the 
family prevails over her right to maintenance, if her claim has not 
been already made a charge on tlie property. But this right 
to maintenance cannot be defeated by a gift or devise of the entire 
property by the person liable to maintain. m 

GIFTS AND WILLS 

Gifts and wills defined. — Gift is the transfer of certain existing 
property made voluntarily and without consideration, by one person 
called the donor to another called the donee and accepted by or on 
behalf of the donee. WiU means the legal declaration of a testa- 
tor’s intention with respect to his property v/hich he desires to be 
carried into effect after his death. A gift takes effect immediately, 
while a will takes effect only after the testator’s death. A gift 
is irrevocable, while a will can bo revoked at any time before the 
testator dies. A donatio mortis causa or a gift made in contem- 
plation of death is also valid under Hindu Law. 

Form of gift and will. — ^For the purpose of making a gift of 
immovable property, the transfer must be effected by a registered 
instrument, signed by or on behalf of the donor, and attested by 
at least two witnesses. A gift of movable property may be effected 
either by a registered instrument signed as aforesaid or by delivery. 
As regards wills, all Hindu wills and codicils executed before 
1-1-1927 may be oral or in writing and if in writing does not require 
registration or attestation. But all Hindu wills and codicils made 
after 1-9-1870 in or relating to immovable property situate within 
the Province of Bengal or within the local limits of the ordinary 
original civil jurisdiction of the High Courts of Madras and Bom- 
bay, and all Hindu wills and codicils executed on or after 1-1-1927 
should be in writing and attested by at least two witnesses. 

Capacity to make a gift or will. — ^Every person of sound mind 
and not a minor under the Indian Majority Act can dispose of his 
absolute property by way of gift or will. Thus a coparcener imder 
the Mitakshara cannot dispose of his undivided interest in the 

(q) See S. 39 of the Transfer of Riv- persons, 
perty Act as regards transfers by other 
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It Tr ‘He rct“ ” 

But a Mitakshara father can make a gift of immovable 
property to bis daughter or for pious purp(3ses within reasonable 
limits. So also can a widow who ha.s iMhm-.,a he- husband’s 
property. 


Who can take under a gift or will.— A or bequest ran be 

made to any person, though he be a minor, or one ’ncapable of 
inheriting by reason of some personal disqualificalion. Under the 
Hindu Law, gifts and bequests t«i n<'i‘-ons unborn a' > absolutely 
void. But by the passing frf certain recent enactnienvs, they are 
declared valid if they do not offend the' rule of perpetuities laid 
down in S. 14 of the Transfer of Prop, rly Act and S. 114 of the 
Succession Act. Where a gift is made to two or rnoii* persons 
some of whom are capable of taking and the others not. those who 
are capable shall take the whole as tenants-in-common. 


Persona dcsignafa. — The question whether a gift or bequest to 
a particular person described as satisfying a particular description, 
such as an adopted or an aurasa .son, is valid or not when it is 
found that ho does not satisfy the description, is to he answered 
with reference to the intention of the donor or testator in making 
the gift to him. If the intention is that the donee should take only 
if he satisfies the description, the gift cannot take effect. But when 
the gift is made to a person absolutely .is a -persona designata, the 
addition of the description being merely a matter for identification, 
the donee takes the property oven though ho docs not satisfy the 
description given. 

Creation of estates unknomi to Hindu Law. — All estates of 
inheritance created by gift or will, which are unknown or repug- 
nant to Hindu Law, are void and one of such estates is what is 
known to English law as an estate tail. Thus the creation of an 
order of succession which excludes the ordinary legal heirs is in- 
valid and inoperative. 

Construction of gift or will.— In all cases the primary duty of 
a Court is to ascertain from the language used by the donor what 
were his intentions . “ The Court is entitled to pul itself into the 

testator’s arm-chair ” and must take into consideration the 
surrounding circumstances and the racial and religious influences 
operating on the mind of the testator in making the disposition. 

In the case of a will of a Hindu in favour of a female relation it is 
possible by the use of words of sufficient amplitude such as malik, 

(r) Tagore v. TagoieTCA. Supp. Vol. 47. It) Tagore v. Tagore. T.A. ^pp. 

(•) Venkata Svrya v. Co«rt of Warda. fu) ttakomed Shumsool v. Shewvkram. 

28 M. 383 (P.C.). 
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etc., to convey to her in the terms of the gift the fullest rights of 
ownership including the power to alienate and it is not necessary 
to pass an absolute estate to a woman that the power of alienation 
should have been expressly conferred upon her.<®) When an abso- 
lute estate has been conferred on the donee by an earlier clause in 
the instrument a subsequent clause having the effect of restricting 
that interest is to be rejected as repugnant and ignored. 

Proof of will. — ^The burden of proving a will is upon the per- 
son who propounds the will and such proof relates to two things, 
(i) that the will was executed by the person by whom it purports 
to have been executed, and (ii) that he had executed it with a 
.sound disposing mind. 

Revocation and alteration of wills. — ^All Hindu wills required 
by law to be in writing and attested as already mentioned can be 
revoked or altered only in accordance with the provisions of Ss. 70 
and 71 of the Succession Act of 1925 ; all other wills can be revoked 
either orally or by writing, the only requisite being some act show- 
ing an animo revocandU*'^ 

PRINCIPLES OF INHERITANCE 

Foundation of the rules of inheritance. — ^The text of Manu 
Sons take the property, to the nearest sapinda the inheritance 
next belongs ” is the foundation of the rules of inheritance amongst 
the Hindus. Jimutavahana, the author of the Dayabhaga, con- 
siders sapinda relationship to mean ** community in the offerings 
of funeral oblations”, while Vignaneswara, the author of the 
Mitakshara, takes it to mean “community of blood”. The word 
“ sapinda ” derived from two words, “ Sah ” meaning “ with ” and 
“ pinda ” meaning “ a ball or body ”, is interpreted by Jimutava- 
hana as “ connected by the funeral cake or ball ” and by Vignanes- 
wara as “ connected by the particles of the same body ”. Owing to 
this difference in the interpretation of the word, propinquity or 
community of blood is the test of preference under the Mi taksh ara, 
while spiritual benefit conferrable upon the deceased is the guiding 
test in succession under the Dayabhaga. 

Exclusion from inheritance. — ^Disqualifications under Hindu 
Law which disable a person from inheriting to another may be 
(1) physical, (2) mental, (3) moral, (4) religious or (5) equitable. 
Congenital blindness, congenital deafness, congenital dumbness or 
want of any limb or organ which is congenital, or deformity and 

(») Ramachanira ▼. Ramaehandn, 4Z 14Z (P.crT 
M. 283 ; Shallq Ram v. Chaninjit, 11 (z) CheUklni v. Appo, 20 M. 207 

Lah. 845 (P.C.). alHmed In 25 M. 878 (P.C.). 

(w) Saraju Bala v. Jpotlrmoyee, 59 C, 
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unfitness for social intercourse arising from disease such as leprosy, 
would be such a disqualification. So also a person who is a lunatic 
or idiot is not entitled to succeed to another. All these disquali- 
fications do not, after the Hindu Inheritance (Removal of Disabili- 
ties) Act of 1928, operate as disqualifications under the Mitnkshara, 
except congenital lunacy and idiocy. Uncliastity di.squalifies a 
woman from inheriting to a male under the Dayabhaga but under 
the Mitakshara this disqualification operates only in tbe case of the 
widow. So also illegitimacy of the clai.mant, except among 
Sudras, operates as a bar to inheritance. The rcligiou.s disquali- 
fication imposed by the Hindu Law on an apostate ha.-? tiow been 
done away with by the CasU' DLsabiliiit>.s Removal Act of 1850. In 
addition to the above disqualification.. Courts of law have laid 
down that on grounds of justice and equity no one should 
be allowed to succeed to the estate of the person whom he ha.s 
murdered. All these disqualifications are, however, purely per- 
sonal and do not affect the next heir even though he happens to 
claim through the disqualified heir. 

Ascctici.sm. — ^Thc adoption of asceticism oijorates as civil 
death of the ascetic, provided it takes the form of an absolute 
abandonment of all secular property and final withdrawal from 
earthly affairs. Such renunciation opens the succession to his 
property to his heirs. It has been held, however, that asceticism 
which would operate as civil death is not open to the Sudi’as.^*) 

Vesting and divesting. — The right of .succe.ssion to an estate 
of a deceased owner vests immediately on his death on his then 
nearest heir and cannot be held in abeyance except when a nearer 
heir is in the womb. Once the estate has thus vested on the 
nearest heir, it cannot be divested by the subsequent birth of a 
nearer heir unless the latter was in the mother’s womb at the 
time the succe.ssion opened. The only exception to this rule is 
that an estate vested in another as heir of the la.st male holder 
becomes divested by an adoption introducing a nearer heir.f®> 

Fresh stock of descent. — Inheritance is always to be traced to 
the last full owner who becomes a fresh stock of descent. Such 
owner may be a male or a female. But except in the case of Stri- 
dhana and in certain cases of descent in the Bombay Presidency, 
property obtained by a female by inheritance whether to a male 
or to a female is held by her as a qualified owner so that she can- 
not become a fresh stock of descent in respect of that property. 

■ (V) Now under (he Hindu Women’s (r) Krtshnaji v. Hanmareddl, 58 B. 
Hldhta to Property Act 1937. the un- 530. „ ^ 

dhastlty of the widow to no bar to her (el Amafenrfra v. Smatan. 12 Pat. 642 
riaim to Inherit. (P.C.) , 
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Modes of devolution — Survivorship and inheritance. — There 
are two modes of devolution recognised by the Hindu Law, suc- 
cession by survivorship and succession by inheritance. Both the 
modes are operative under the Mitakshara law of joint family while 
only the latter mode is recognised in respect of a Dayabhaga joint 
family. But in the case of widows or daughters jointly inheriting 
to a male, they take the property with rights of survivorship both 
under the Dayabhaga and the Mitakshara. 

Joint-tenancy and tcnancy-in-common. — ^The general rule is 
that in case of obstructed inheritance two or more persons succeed- 
ing to an estate take the property as tenants-in-common and not as 
joint tenants and that the doctrine of survivorship is limited in its 
application to unobstructed succession. To this, the exceptions are 
these : co-widows in all schools, co-daughters except in the Bombay 
Presidency, sons of the same daughter living jointly except under 
the Dayabhaga, and coparceners under the Mitakshara succeeding 
to the self-acquired property of their paternal ancestor, father, 
father’s father or father’s father’s father. 

Principle of representation. — ^When a paternal ance.stor dies, 
his son, his grandson who is the son of a predeceased son, and his 
great-grandson whose father and grandfather arc both dead, suc- 
ceed as coparceners, the grandson representing his father and the 
great-grandson representing his grandfather. This rule of repre- 
sentation docs not apply to any other case of succession in Hindu 
Law. 


Heirs under the Mitakshara. — ^The law of inheritance applies 
only to a person’s absolute property. Under the Mitakshara, pro- 
pinquity and not capacity to offer religious benefit to the propositus 
is the tc.st of heirship, though the doctrine of religious benefit may 
be resorted to, to resolve doubtful questions of propinquity. The 
heirs under the Mitakshara are classified under three heads : 
(1) Sapindas, (2) Sanianodakas and (3) Bandhus. Sapindas are 
the six agnatic relations in the male line whether ascending or des- 
cending, the wives of the six paternal ancestors in the male line, 
the six male descendants in the collateral line of each of the six 
paternal ancestors, and the widow, daughter and daughter’s son of 
the propositus, in all 57 in number. The Samanodakas of a person 
are his agnatic male relations in the ascending or descending line 
from the 7th to 13th degree, the male descendants in the male line 
upto the 13th degree of each of those ascendants and the male 
descendants in the male collateral line from 7th to 13th degree of 
the agnatic descendants upto the 6th degree, in all 147 in num- 


(b> Vedaehaltt v. Subramania, 44 M. 759, 
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ber.<®) A bandhu is a sapinda (ascertained according to the rules 
with reference to marriage) related to the propositus through one 
or more female links either directly or through a common ancestor 
paternal or maternal. A bandhu is thus a cognate relation and 
comes in the order of succession only after the technical sanindas 
and samanodakas. 

ORDER OF SUCCESSION AMONt. SAFJNDAS 

Heirs 1 to 3. — Son, grandson and great-grandson of a deceased 
ancestor inherit to him jointly taking the estate as a sir gle heritage. 
Where a father was joint at ihe time m' his death with ■ome only 
of his sons, these lake the f.ither's propj'i-ly whether ancestral or 
self-acquired to the exclusion of the divided sons.^‘'> 

Heir 4. Widow. — On the failure of the -^on, son's sen or son’s 
son's son, the widow, if not uncha.sti, succeeds to the estate taking 
only a limited interest therein. <*’* On her death, the person en- 
titled to succeed to the estate is the then nearest heir of hor hus- 
band and not her nearest heir. If a widow who has succeeded to 
her husband’s estate, subsetiuently remarries, she forfeits that 
estate even when she has married according to the cust«>m of the 
caste, but her mere unchastity does not entail such foi’feilure.*'^’ 

Heir 5- Daughter. — ^After the widon* comes the daughter, 
also taking only a limited estate. When there are more daughters 
than one, unmarried daughters take to the- exclusion of married 
ones, and if all of them are married, the daughters unprovided for 
exclude those who arc rich. But an illegitimate daughter is not 
entitled to inherit even among Sudras. 

Heir 6- Daughter’s son. — ^After the daughter or daughters 
comes the daughter’s son who takes the property absolutely. When 
there are two or more sons of daughters they take the property as 
tenants-in-common except that th<^c who are sons of the same 
daughter and living as members of a joint family take the property 
with rights of survivorship inter se. The right of a daughter’s son 
does not arise so long as any daughter is alive. 

Heir 7. Mother. — ^Like the widow, she takes only a limited 
estate. TTie term “ mother ” includes “ adoptive mother ” but not 

(c) Atmaram v. Bajirao, 62 I.A. 139= uncliaite succeeds to her husband’s pro- 

1935 P.C. 57. perty along with his sons and is entitled 

(d) Naraslniham v. Naraalmham, 55 M. to share as a son. 

577 ; Fakirappa v. Yellappa, 22 B. 101. (/) Santala v. Badestaarl. SO C. 727 ; 

But contra in Badri 17ath v. Hardeo. 5 See contra in Manpaf v. Bharto, 49 A. 203. 
Luck. 649. (0) t/toniram v. Kerp Kolltani, 5 C. 770 

(e) Under the Hindu Women's Bights (P.C). 
to Property Act. 1937, a widow though 
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a “ step-mother Under the Mayukha the father comes in before 
the mother. Neither her imchastity nor her remarriage prevents 
her from inheriting to her son. 

Heir 8. Fatiier. 

Heir 9. Brother. — Where there are two or more brothers, 
they take as tenants-in-common, full brothers excluding half 
brothers and undivided full brothers excluding divided full 
brothers. Under the Mayukha brothers of the half blood come in 
only with the father’s father. 

Heir 10. Brother’s son. — ^Tho rule of preference of the full 
blood over half blood applies also to brothers’ sons and in the case 
of all other relations in the same degree. 

Heir 11 etc. Brother’s son’s son, etc. — ^There is no clear indica- 
tion in the Sanskrit texts as to who is to succeed in the absence of 
the brother’s son. But the recent decision of the Privy Council in 
Buddha Singh v. Laltu Singh^^^ preferred Dr. Sarvadhikari’s view 
to that of the Madras High Court in Chinnasami v. KunjuU) 
and held that the brother’s son in the texts included a brother’s 
grandson also. According to this view, before ascending to the 
collateral line of the next remoter ancestor for purposes of ascer- 
taining the heir, the three descendants of the nearer ancestor must 
be let in. Accordingly, the order of heirs, as given by Dr. Sarvadhi- 
kari are : (12) Father’s mother, (13) Father’s father, (14) Father’s 
father’s son, (15) Father’s father’s son’s son, (16) Father’s father’s 
son’s son’s son, (17) Father’s father’s.mother, (18) Father’s father’s 
father, (19) Father’s father’s father’s son, (20) Father’s father’s 
father’s son’s son, (21) Father’s father’s father’s son’s son’s son, (22) 
Son’s son’s son’s son, (23) Son’s son’s son’s son’s son, (24) Son’s son’s 
son’s son’s son’s son, (25 to 27) Father’s S* to S®, (28 to 30) Father’s 
father’s S® to S®, (31 to 33) Father’s father’s father’s S® to S®, (34 to 
37) F® and F®’s S^ to S®, (38 to 41) F® and F®’s S^ to S®, (42 to 45) 
F« and F®’s S^ to S®, (46 to 48) F®’s S® to S®, (49 to 51) FS’s S® to 
S®, (52 to 54) F®’s S® to S®. 

Statutory heirs. — ^The Hindu Law of Inheritance (Amendment) 
Act (II of 1929) introduced four more persons in the order of suc- 
cession among sapindas, these being the son’s daughter, daughter’s 
dau^ter, sister and sister’s son. These heirs in the order here given 
are entitled to rank in the order of succession next after the father’s 
father and before a father’s brother. 'There is a conflict of judicial 
opinion on the question whether the term “ sister ” includes a half- 
sister. 

(h) CartuMa v. LaUUu, 198S PXi. i«. 

(i) 37 A. 604=43 IJt 306. 


(J) 35 M. 152. 
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In addition to the above, the Hindu Women’s Rights to Pro- 
perty Act of 1937, has introduced two more heirs namely, the ’’ddow 
of a predeceased son and the widow of a predeceased son of a pre- 
deceased son, and under that Act, these two widows succeed along 
with the sons and widows of the propositus. 

Order of succession among Samanodakas.— Among Samano- 
dakas, succession is governed by the mles that a remoli v line is ex- 
cluded by a nearer lino and a remoter kinsman in a pai-tii.ular line 
is excluded by a nearer kinsman in that line. 

Bandhus. — A bandhu, meaning ‘ one bound”, is a sapinda re- 
lated to the propositus through one cr more female links either 
directly or through a common ance.stor, paternal or maternal. ITiis 
sapinda relationship should be traced according to the rules given for 
ascertaining that relationship for purposes of mariiuge, and in order 
to entitle a man to succeed to another as a heritable bandhu, there 
must be a mutiiaiily of sapindaship between them.''^' These ban- 
dhus fall into three groups, (1) Atma bandhus, (ii) Pitni bandhus 
and (iii) Malru bandhus. Atma Bandhva are cognate descendants 
of the father’s father or mothers father. Pitru Bandhus are such 
descendants of the father’s father's father or father’s mother's father 
and Matrn Bandhus are similar descendants of the mother’s father’s 
father and of the mother’s mother’s father, in other words, 
otma bandhus arc cognate relations of the propositus in f 1 > his own 
line, (2) his father’s line, (3) the line of his father’s father and (4) 
the line of his mother’s father. All (he other bandhus are either pitru 
bandhus or matru bandhus acet rding as they are related through 
the father or the mother of the propositus. In ascertaining the 
order of succession among the bandhus, the following rules have 
got to be applied. 

(i) Atma bandhus succeed before pitru bandhus, and pitru 
bandhus succeed before matru bandhus^^K 

(ii) Among bandhus of the same class, propinquity or near- 
ness of blood is tlie test of preference. Propinquity is to be deter- 
mined by the proximity of the claimants’ lines, and hence a claim- 
ant in a nearer line excludes one in a remoter line. 

(iii) "Wheie the degree of blood relationship furnishes no cer- 
tain guide, the test to be applied is the test of spiritual benefit as 
explained under the Dayabhaga rules of inheritance. But the spiri- 
tual test is inapplicable where the test of propinquity does not fail 
to guide, 


(fe) Adit Naraln v. Mahabir Prasad. 4R 
I.A. 86 -1921 P.C. S3. 


(1) Balasubramania v. Subbayva, 1988 
P.C. 34. 
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(iv) Among bandhus equally propinquitous, the half blood 
is excluded by the whole blood. 

(v) Among bandhus equal in degree, a bandhu descended 
through a female is excluded by one descended through a male. 

(vi) All other considerations being equal, a claimant be- 
tween whom and the stem there intervene a less number of female 
links is to be preferred to one who is separated from the stem by a 
larger number of female links. 

(vii) A male bandhu excludes a female bandhu. 

Principles of succession in the Bombay School. — In the Bom- 
bay Presidency, by reason of the term “sapinda” in Manu’s text 
being construed as ‘sapinda, male or female,” a number of females 
have been let in as heirs either as gotraja sapindas, widows of such 
sapindas, or bandhus. The female gotraja sapindas arc the females 
born in the gotra or family, and these are Iho daughter, the sister, 
father’s sister, son’s daughter and daughter’s daughter. These take 
the property absolutely and when two or more daughters, sisters 
etc., inherit together, they take as tenauts-in-common and not as 
joint tenants with rights of survivorship inter st\ The loidows of 
gotraja sapindas are the widows of the sapindas and samanodakas of 
the deceased, such as (1) son’s widow, (2) brother’s widow, (3) 
mother, (4) step-mother etc. These are the females who are re- 
lated to the family of the propositus by marriage. A widow of a 
gotraja sapinda can succeed only (i) if she has not re-married, (ii) 
after the sister and (iii) only if there is no qualihed male gotraja 
sapinda within 7 degrees from the common ancestor in the line to 
which her husband belonged. When these conditions are satisfied 
she will succeed in the place occupied by her husband, that is, she 
will succeed only if there is no widow of a nearer gotraja sapinda, 
either in the same line or in a nearer line. The nature of the estate 
that a widow of a gotraja sapinda takes depends upon whether she 
inherits to a male or to a female ; if she inherits to a male she takes 
a limited estate, but if to a female, an absolute estate. The female 
bandhus are the daughters of descendants, ascendants and collaterals 
upto the 5th degree and the test to be applied in ascertaining their 
order of succession is the test of nearness of blood. (See the Table 
on p. 482) . 

Principles of succession under the Dayabhaga.— There are three 
classes of heirs under the Day abhaga: (l)sapindas, (2) sakxdyas and 
(3) samanodakas. This classification is based upon the gignifif«nTir»o 
of certain offerings to the ancestors at the ceremony called the Par- 
vana Shradh. This is the Shradh performed during each conjunction 
of the Sun and the Moon when certain oblations are presented to 
the deceased ancestors in the shape of pindas, pinda lepas n-nd XJdaka 
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(water) Kndoe are the entire balls of food addressed to the father, 
father s father, and father’s father’s father, their respective wives, 
ma the mother’s father, mother’s father’s father and motheB:l 
father s father’s father. Pinda leaps are the remnants of those balls 
or pindas, which are offered to the paternal ant*.- -tors from the 4th 
to the 6th degree (F^ to F®). Udaka or water is then offered to the 
agnatic ascendants from the 7th to the 13th degree, that is. seven 
ancestors above the remotest ancc.stor to whom pinda Icpa is offered. 
The sapinda relationship arises out of the capaei+y to benefit by the 
offering of the pinda, the sahvlya relationship out of the capacity to 
benefit by the offering of the pivxla and the samano 'aka rela- 
tionship out of the rapacity to benefit by e fieri ng the udaka. Any- 
one of these relationships may arls** in ime of three ways, (i) by 
offer, (ii) by acceptance and (iii) by participation. A Hindu is 
.said to participate in the honefif of ib’ations tendered 1o those an- 
cestors to whom ho himself !s bound to offer them Thus he who 
is bound to offer pinda to the docf'.i.?od, he to whom the deceased 
was bound to offer pinda duriiv* Ins lifetime and he who is bound 
to offer pinda to one to who)i» the deceased himself is bound to offer 
it if alive, are all sapindas of the deceasid. In the same way the 
.sakulya relationship and the samanoclaka relaMonship arise. Among 
these three groups of relations, the <»apindas exclude the s.ikulyas 
and the sakulyas (ixclude the samanodakas The following rules 
dotonnine precedence among the saninda.s: (see fable on page 489) . 

(i) Those who offer to the propositus oi to his paiernal an- 
cestors, and such paternal ancestors, exclude his maternal ancestors 
and those who offer only to the maternal ancestors. 

(ii) An ancestor takes before his de.scendants in the colla- 
teral line. 

(iii) Those who offer paternal offerings or first maternal offer- 
ings to the propositus exclude those who offer them to ancestors. 

(iv) Those who make paternal offerings and first maternal 
offerings to a nearer ancestor exclude those who make them to a 
remoter ancestor. 

(v) Those who make paternal offerings exclude those who 
make maternal offerings. 

(vi) Those who make 2nd and 3rd maternal offerings to the 
propositus exclude thos? who make them to ancestors. 

(vii) Those who make such 2nd and 3rd maternal offerings 
to a nearer ancestor exclude those who make them to a remoter 
ancestor. 

(viii) Those who make nearer paternal offerings to the same 
ancestor exclude those who make remoter paternal offerings. 
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Note.— (a) Paternal offering here means an offering made to a paternal 
ancestor of the offerer, and, in the same way, a maternal offering means an 
offering made to a maternal ancestor of the offerer. 

(b) Fh'st maternal offering means an offering made to offerer’s 
first maternal ancestor. So also in the case of a paternal offering. Nearer 
offering, paternal or maternal, means an offering made by one who is nearer 
the ancestor to whom the offering is made. 

Female heirs under the different schools.— The texts expressly 
mention the following females as heirs to a male, namely, widow, 
daughter, mother, father’s mother and father’s father’s mother. All 
these come under the class of sapindas and are recognised as heirs 
in air the schools. In addition to these, the widowed daughter-in- 
law and the widowed grand-daughter-in-law are brought in as 
heirs under all the schools by the Hindu Women’s Rights to Pro- 
perty Act of 1937, and the sister, son’s daughter and daughter’s 
daughter are brought in among the sapindas as statutory heirs in 
Provinces governed by the Mitaksbara School as a result of the 
Hindu Law of Inheritance (Amendment) Act of 1929. Besides 
these, the Madras School recognises as heritable female bandhus 
the brother’s daughter, sister’s daughter and father’s sister, and the 
Bombay School brings in a large number of females as fieirs under 
the designation of female gotraja sapindas and widows of gotraja 
sapindas as already seen. 

Non-rclations as heirs. — In the absence of relations above men- 
tioned, the preceptor, the pupil and the fellow student in respeet of 
religious instruction, inherit in the order in which they are here 
mentioned^"*’, and where none of these exists, the propci'ty escheats 
to the Crown 


STRroHANA 

What is Stridhana. — Stridhana is property in the hands of a 
woman over which she has absolute powers of disposition. Such 
property may be : 

(i) property gifted to a woman in her maiden state or at the 
time of her marriage or during her widowhood. Property gifted to 
a woman during coverture is also her Stridhana except that under 
the Dayabhaga and the Mithila Schools, property given by a stranger 
during coverture is subject to her husband’s dominion and becomes 
her absolute property only after his death ; 

(ii) the self-acquisition of a woman except that under the 
Dayabhaga such acquisition made during coverture becomes her 
absolute property only after her husband’s death ; 

(m) SambaMvam v. Secretary of StaU, Venkata, 8 M.l.A. 500 ; Gridharl Lai v. 

44 M. 704. Bengal Government, 12 M.I.A. 448. 

(n) Collector of Maeulfpatam v. Cavalg 
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(iii) property purchased by a woman with her Stridhana or 
its income ; 

(iv) property inherited by a woman in the Bombay Presi- 
dency as a gotraja mpinda from a male or as an Iicir to ihe Stridhana 
property of another female ; 

(v) property acquired by a woman by adverse possession ; 

(vi) maintenance awarded to a w. mai. ■ 

(viii) properly allotted 1.. mother or father s mesthor on a 
partition by way of absolute Iranslev l«i her ; and 

(viii) properly acquired by a woman as Uk' g .ns of her 
prostitution or undei' a eompi t'jvine h'-r properiy absolutely. 

Notc.—Except as menlioned in ci. (iv) " pi pcrly inhoiiu-ci bv .1 if-malo 
is taken by her only as a qiialifwsi owner, v-hrlht 1 llu- inhevil 'oce i*. in a 
male<P) or to a fomnle.'*?' al:.o „ shs •- .llo'icd to .1 mothci c- Iho ralher's 
mother on partition, unless it ^.^s been pansferred (« In i by wav of ab-«lulc 
gift as Stridhana. is taken b> h.T ui>lv .»i a limited •iwr.er. 


Powers over Stridhuiia.— A maiden and n widow, provitled they 
are not minors, have absolute i>owers of d. 'position ovin* their stri- 
dhana property, and can dispose <if it by gift or will. But the rights 
of a married woman during covei’lure v«uy according as the Stri- 
dhana property i.s saivdayika (gifts from jclations) or not. Stmda- 
yika includes yauiaka (gifts received at the time of the marriage) 
as well as its negative, aynutaka. In n\sp(‘et of sandayika she is the 
absolute owner, though in times of oxlrernt' distress, ^.s in famine, 
illness or iinpi-isoninont, or for the performance of indispensable 
duty, the hu.sband can take and utilise it for his personal purposes^*'. 
But in the case of nonsaudaytlta property, the husband’s consent is 
a condition precedent to her power of disposal and he is entitled 
to use it for his own purposes even in the absence of any compelling 
necessity. But after his death, her power of disposition becomes un- 
fettered, Even during the life-time of the husband, the wife does 
not cease to be its owner, though the husband has the right above 
referred to, and if she dies during the husband’s life-time, the 
property Ls taken by her Stridhana heirs and not by the heirs of 
her husband. 


Succession to Stridhana. — ^The principles regulating the devolu- 
tion of Stridhana property are different from those applicable to the 
case of succession to the property of males. The religious element 


(o) Bhau V. Raghunaih, 30 B. 220 ; 
Balwant Rao v. Bajl Rao. 4R C. 30 (P.C ). 

(p) BhagwanAeen v. Myna Baec, il 
M.I.A. 487. 

(q) 5heo Shankar v. DeM Sahai, 25 A. 
468 (P.C.) 

(r) Debt Mongol Pnuad v. Mahadoo 


Pnisorf. .14 A. 234 (P.C.-); Hemangtni v. 
KedflriiiHh, 16 C. 758 (P.C.). 

(s) Nammohrar v. Thnvnriimwfll, 50 M. 
941. 

fO Bhott V. Raghunath, 30 B. 229. 

(u) Salemma v. Liitchmana. 21 M. 100. 
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is not a factor that enters into the question of preference among 
the claimants, the only ground of preference being propinquity. 
Female issue is preferred to male issue and co-heirs take 
as tenanls-in-commun and not as joint tenants. Heirs like 
daughters’ daughters, dau;*hi« rs’ sons and soi\s’ sons take par stirpes. 
The order of succession to Stridhaua varies according to the School 
to which its o'tvner belong.-’., her status at the time of acquisition and 
the source from which it came and no general rules can be laid down 
for determining priority between two rival claimants. The Mitak- 
shara divides Stridhana properly into (i) maiden’s property, (ii) 
sulka and (iii) other stridhana. The order of succession to 
maiden’s properly is (1) uterine brother, (2) mother, (3) father, 
(4) father’s sapindas in order of propinquity and (5) mother’s 
kinsmen in order of propinquity. Snlka differently defined as the 
present to induce the brid*' to go with her hasband or as the 
amount paid as equivalent of the price of household utensils, 
ornaments etc., passes fii*st to uterine brothtu’s. then to the mother, 
then to the father and then to the father’s heirs. The order of 
succo.ssion to other Stridhana is as follows : (1) unmarried 
daughters, (2) married daughters unprovided {or,f»> (3) married 
dnughter.s provided for, (4) daughter’s daughters, (.’5) daughter’s 
son.s, (0) sons, (7) son’s sons, (8) h\ishand. (9) husband’s 
sapindas, (10) bkvjd lolalions like mother, father, and 
their kinsmen fll) the Cr*own. Tf the marriage of the 
deceased woman is in the unapi>r<»ved form, the order of succes- 
sion after .son’s Sf)ns i.s mothc-r, fallicr, fatluVs heirs, the Crown. 
The order of succo.ssion in other Schools is so confusing that this 
is not the proper place for its elaborate enumeration. 


Gains of Prostitution. — ^Prostitution may be practised either by 
married women or by women who belong to a class or community 
like the Dancing Girl community, in w’hicb it is practised as an 
nchara or cu.stomary rule. In the case of a family woman lapsing 
into prostitution, the gains of her prostitution and other Stridhana 
would pass according to the nonnal order of succession applicable 
if she were chaste and her legitimate son will exclude her illegiti- 
mate daughters, and her hiusband will exclude her illegitimate 
son.f*l But in the case of Dancing Girls amongst whom prostitu- 
tion is practised as a sort of hulachara or rule of life, there is no 
distinction between legitimate and illegitimate issue. The wo- 
men among them being the chief earning members, they take the 


Wooma Daee v. GohnoUmand, 3 C. 
537 (P.C.). 

<v>) Kesserbai v. HuvraJ, .30 B. 431 P.C. 
<r) Ganpiit v. Seeretan/ of Stni^, 45 B. 

no6. 

(u) Rajv V. Ammatii, 20 M. 358 ; Gocitid 


V. SaviM. 43 B. 173. 

(z) ntralnl v. Tripura. 40 C. 650 ; Mee- 
nakshi V. Munlandl, 38 87. 1114 ; Narayan 
V. tojwian, 51 B. 784. 

(a) See Viswanatha v. Doralmnnt, 43 
M. 94J. 
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t)roperty inherited by them absolutely, and daughters, whether 
natural or adopted, exclude sons. Recently, even thoug.. there 
WM no proof of specific instances of tiie usage asserted the Madras 
High Court gave effect to the consciousn.*ss of the Dancing Girl 
community in favour of such usage amud.- t.s wuich a sister’s 
daughter who leniuins unmariicd to contiuuv* the profession of 
prostitution is allowed to succeed in pn fci. -lei' lo ihi- si ter who 
has married and left ll.e prolessjou to eau the li. of a family 
woman. 


WOMAN’S liSi^ IK 

What is woman's cslaic. the lei.-. ' 'Vi>man’s estme ” is used 
in the sense of a limited estate '.oven a ii e.ia'. .is (l.stinguishod 
from her Stridhana p.opuly <>; whidi i,iUs an nbsoJuh; in- 
terest. Property in whieh a v.ei.tu o-she., a 'miiiec. mterest is 
either property inhciiiod bj . '••...nan or [..-opcri^ .illotcd to litr in 
a partition in her husbaiuls lan'Uy. To the ruU' that properly 
inherited bj a woman eiilic. .'.(.m a male or a female is taken by 
her as a qualified owncj iIk le art< Ivm; exceptions r. rogiuscd in 
the Bombay School, namel>, (i) piop.'.»y iuberilcd 1 a a .voman 
bom ill the goim of the deceased, or the daugiiler of mu h woinuii 
and (ii) property inherited by a it.rna;e irom a female. Barring 
these two exceptions, every woman It* ■.’•hicliever School .'•ho be- 
longs takes on inheritance only a limited cslal".'''* The 
distinctive feature of a woman's osU.le is that at her death it 
reverts to the heirs of the last full owner kuovvn nwcusioners. 
She is absolutely cnlilled to llr fullest benelil of hi'r life-interest 
and is accountable to none in respect of ils inctime. Her estate is 
not a life-estate, for, under certain defined contingencies, slie can 
alienate the property absolutely. Of .such limited. e.stales taken 
by women, the estate of the widow is the typical and most impor- 
tant one and hence is alone considered in the following pages. 

Widow’s powers of enjoyment.— -With the limits imposed 
upon her by law, a widow has ihe most absolute powers of enjoy- 
ment of her estate. She is accouatable to none in respect of ils 
income. As a corollary to her absolute powers of enjoymenl, sh'> 
is entitled to get possession of her whole estate and if she happens 
to be one of several co-widows and they cannot got on together 
amicably, she is entitled to a partilion of the joint estate for pur- 
poses of separate enjoyment. Sh»' is not bound to economise or 
save from the income or pay oul of it the debts of the husband. 
She has absolute powers over iiccuniulation.s of income accruing 
after her husband’s death and .such accumulations do not form part 

(b) Collects 0 / Mcuulipatam v. Cavaly Vetika la mnumnyamma. 25 M. 678 (P.C.). 
Venkata, 8 M.I.A. 529: Vetifcoyomma v. 
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of the husband’s estate so as to be descendible to his heirs after her 
death unless she indicates her intention to treat them as forming 
accretions to her husband’s estate. In addition to her absolute 
powers over the income of the estate, she has also got the power to 
sell or mortgage or give away her life-interest to whomsoever she 
likes, and if the income of Uic estate is insullicient for her main- 
tenance, she is even entitled to alienate the corpus so as to pass 
to an alienee an absolute interest in the property alienated. 

Her powers of management. — ^Being the owner of the estate 
vested in her by inheritance, she is entitled to manage it as any 
prudent owner of property, her pt>w'ei‘s being similar to those of 
the manager of an infant’s estate as defined in Hunoonian Persaud’s 
case. If her acts of management do not constitute a waste of the 
corpus or a danger to the reversion, she cannot be restrained 
thereform. As she fully repre:;enls the o.state for the lime being, 
she is entitled to enter into transactions for the proper management 
of the e.stale and can incur debts for the necessary purposes, and 
the fact that the debts arc simple debts is no ground for holding 
that if the widow dies before a decivc b obtained in respect of such 
debts, the debts are not binding on the reversioners. A com- 
promise or family arrangement entered into by her which is pru- 
dent and reasonable under the eireumstancos and in the interest 
of her estate will be bbuling uix)n the revei’sion.'®* She can sue 
to recover possession of the estate or a part thereof from tres- 
passers, defend suits against the estate, incur debts in its manage- 
ment and do everything as the representative of the estate which 
any prudent owner would do. Any ’decree passed against her as 
representing the estate is bindi)ig upon the reversioners if the suit 
was fought out according to law and was not collusive or fraudu- 
lent. 


Her powers of alienation. — ^Though a widow can alienate her 
own life interest in the property irrespective of any question of 
necessity justifying the alienation, her powers of disposal over the 
corpus are limited. She can on no account dispose of her hus- 
band’s estate by will and she can dispose of the properly inter 
vivos only for legal necessity or benefit. Such necessity or bene- 
fit may be either religious or secular. The actual obsequies of 
the husband and the periodical performances of the obsequial rites 
prescribed in the Hindu religious law, the marriage of his 


(c) Ayiawaryanandnji v. Sivaji, 49 M. 
116 ; Soorjeemoney Dossee v. Denobundoo, 
9 M.T.A. 123 ; Saudamani v. AdminUtra- 
tor-General o/ Bengal, 20 C. 433 (P.C.): 
Akkanna v- Venkayya, 25 M. 351 ; Jsri 
Dut V. Hanshutti, 10 C. 324 (P.C.). 

(d) Dhondo Yeihtoant v. MUhrOal, 60 
B. 311. 


(e) Ramsumran Prasad v. Shyam Ku* 
marl. 1 Pat. 741 (P.C.): Mata Prasad v. 
Nageshar, 47 A. 883 (P.C.). 

(t) Rajlakshtni v. Bholavath, 1938 P.C 
254. 

(g) Collector of MasuHpatam v. Cavaly 
Venkata, 8 M.I.A. 529. 
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payment ol husband's debts though haired, and any 
Other indispensable act or duty which cannot be neglected without 
suming come under the category of spiritual necessiiy justifying 
the aUenation of even the whole of the corpus. Under the cate- 
gory of temporal or secular necessity come ait ars of Government 
revenue, reasonable expenses of necessary litigation in preserving 
the estete or defending her title, expense? ol maintenance of both 
the widow and other dependent members whom her liusband was 
bound to maintain, marriage expenses of the girls in the deceased’s 
family such as his sister or son’s da«ight-ir preservation ol property 
and necessary repairs thereto and the cost of legal proceedings in 
respect of the effective vesting of the estate in her, such as the cost 
of obtaining probate, letters of administ' ation or succession certifi- 
cate. An alienation of the corpus by the widow may nlsn be justi- 


fied on the ground of benefit to the estate. Here again the benefit 
may be spiritual or temporal. Spiritual benefit as distinguished 
from spiritual necessity justifie:> an alienation of only a reasonably 
small portion of her husband’s estate. If the property sold or 
gifted tor pei'forming acts conducive to the spiritual benefit of the 
deceased bears a small proportion to the estate inherited and the 
occasion of the disposition or expenditure reasonable and proper 
according to the common notions of the Hindus, the alienation is 
justifiable and cannot be impeached by the reversioners. Dedi- 
cation of a small portion of the husband’s estate for the daily offer- 
ing of food to the presiding deity at Puri or raising money upon 
a small portion of the property for excavating a tank for a temple 
founded by her husband, or a sale of a small portion of the estate 
for the thread and marriage expenses of her daughter’s son will 
all be justifiable on the ground of spiritual benefit. So also per- 
formance of the shradh of the husband’s relations which he himself 
was under a duty to perform, pilgrimage to Gaya to perform the 
husband’s Shi'adh or pilgrimage to Sethuband but not to Benares, 
gift to the priest at Gaya etc., come under the category of spiritual 
benefit. But a widow is not entitled to alienate her husband’s 
property for pious or religious purposes for her own spiritual 
welfare unless they are purposes conferring spiritual benefit on 
the husband also. An alienation is justifiable on the ground of 
secular benefit only if it is one for the benefit of the estate and 
such as a prudent owner would have made with the knowledge 
available to him at the time of the transaction. 


Alienation and co-widows.— Where two widows succeed as 
co-heiresses to their husband’s estate, one of them cannot alienate 
the property without the consent of th e other even though the 

(h) Sardar Sinah v. KunJ Beharl, 44 A. 563 (P.C.). 
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alienation is for the necessity of the estate. They are entitled to 
obtain a partition of separate portions of the property and deal as 
each pleases with her own life-interest, but she cannot alienate 
any part of the corpus of the estate by gift or will so as to prejudice 
the rights of the survivor or a future reversioner. If they act to- 
gether, they can burden the reversion with any debts contracted 
owing to legal necessity, but one of them acting without the 
authority of the other cannot prejudice the latter’s right of survi- 
vorship by charging or selling any part of the estate and the mere 
fact that there has been enmity between the co-widows is no justi- 
Acation for the alienating widow omitting to ask the co-widow’s 
consent for the alienation. Hut in cases where the concurrence 
of the co-widow has been asked for to an alienation for a necessary 
purpose and unreasonably refused, an alienation by the other co- 
widow would be binding in the whole estate. 

Widow’s alienation and onus of proof. — An alienee from the 
widow is in the same position as an alienee from the manager for 
an infant heir as defined in liunooman Persaud's case. In order 
to get his alienation upheld, the alienee must establish either that 
the alienation was in fact justified by necessity or benefit of the 
estate or that he made bona fide enquiries which made him believe 
that such necessity existed for the alienation even though such 
necessity was subsequently not shown to have existed in fact at 
the time of the alienation, Where the presumptive reversioners 
consent to an alienation either of the whole or a part of the estate 
by a limited owner, in the absence of evidence to the contrary, their 
consent is prima facie evidence or presumptive evidence of the 
existence of circumstances which would be sufficient to constitute 
necesisity and which would be sufficient to bind the reversioner. 
Hus presumption of necessity arising out of the consent of the re- 
versioners is, however, only a rebuttable presumption and ordin- 
arily to get the benefit of this presumption, the consent of the whole 
body of reversioners constituting the next reversion should be ob- 
tained, though there may be cases in which special circumstances 
may render the strict enforcement of this rule impossible. 
Again, in the case of ancient alienations, recitals as to necessity con- 
tained in the deeds of alienations consistent with the probabilities 
and circumstances of the case would be sufficient to support the 
deed of alienation where evidence of actual necessity was not and 
could not be forthcoming. Even where a deed of alienation by a 
widow does not contain recitals as to necessity, if the validity of 

' (i) Gauri Ifafh Kakaji v. Ht. Gat/a (k) Kangaiami Goundan v. Wachiaiqiia, 
Knar. 55 lA. 399=28 L.W. 378. 42 M. 523 (P.C.). 

(J) Hanuvumiha v. Subbayya, 1936 P.C. (I) Banga Chandra v. Jagatklthon, 44 
283. C. 186 (P.C.). 
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the alienation comes in question a long time after the alienation so 
that it is impossible to ascertain what were the circumstances in 
which it was made, presumptions are permissible to lUl in the de- 
tails which have been obliterated by time and it would be open to 
the Court to assume that the alienation was ’ .de for necessity so 
as to be binding upon the reversioners. Wliero the presumptive 
reversioner has given his con.sont to an jilienc Mon, ho is precluded 
from questioning it.s validity i.' on the death of the widow he 
happens to be the actual reversioner. 


Rights and remedies of reversioners. —A reversions .v heir, al- 
though having only a conti >f:t nt intero.st or spe* successionis, is 
entitled to see that the estate is kept ^ree from waste or danger 
during its enjoyment by the widow. He Is entitled to institute a 
suit even during the life-time of th» widow for a declaration that 
an alienation made by her not binding on the reversion. He 
can also institute a .suit to restrain the widow from committing 
waste. But such a suit should ordinarily be filed by the next pre- 
sumptive ro’ ersioi>er, but if he refuses to institute the suit or has 
precluded himself by hi.s own act or conduct from suing, or has 
colluded with the widow or concurred in the act alleged to be 
wrongful, the reversioner next to him would be entitled to .sue.<®> 
But no suit lies for a declaration during ♦he widow’s lifetime that 
a will executed by her is invalid or that the plaintiff is tbf> nearest 
reversioner, fp) The reversioners are also entitled to have a re- 
ceiver appointed in respect of the estate if the widow’s manage- 
ment show.s reckle.ss waste. Wliere a suit is brought by the pre- 
sumptive reversioner against the widow and the alienee from her 
for a declaration that the alienation i.s not binding upon the rever- 
sion, the suit is one in a representative capacity and on behalf of 
all the reversioners, and hence a decree passed in that suit which 
is not vitiated by any fraud or collusion between the parties thereto 
will have the effect of res jvdieata between the alienee or his re- 
presentatives on the one hand and the whole body of reversioners 
on the other, These are the rights and remedies of the rever- 
sioners during the widow’s life-time. But when a widow dies, 
the nearest reversioners who succeed to the estate are entitled tc 
recover possession of the properties from all those in possession 
thereof under alienations not binding on them. This right to bring 
a suit for possession after the widow’s life-time is not taken away 


(m) Kumanuaml v. ITarayaiwsami. 16 
I,.W. 166; Venkataredm v. Rant Saheba, 
43 M. 541 (P.C.). 

(n) Itamaleotayya v. Vlraraghawayya, 
52 M. 556 (F.B.). 

(o) Rant An«md Kimwar v. Court of 
Ward$. 6 C. 764 (P.C.): Lak$hmi Ammat 


V. AwfnthftTnitm t I.Ij.R. 1937 M. 948. 

fp) /(Pifllri Ammat v. ttarayaruumamt, 
39 M. KW (PC.). 

fq) Mata Projod v. Nageihar. 47 A. 883 
(P.C.): Venkatanamyana v. Subbammal, 
38 M. 406 (P.C.). 
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by the reversioners’ failure to bring a declaratory suit during the 
widow’s life-time to declare the alienations invalid, and in a 
single suit for possession all the alienees from the widow may be 
impleaded and relief obtained against all of them.<*) 

Alienee’s equities.— It Is not always necessary, to uphold a 
widow’s alienation, that it should have been justified by necessity 
or benefit, spiritual or secular. If the alienee establishes bona fde 
enquiry and honest belief as to existence of necessity or benefit, 
then he is entitled to have his alienation upheld against the rever- 
sioners. Besides, if the alienation itself is justified by legal neces- 
sity and the alienee acts in good faith and the consideration is fair 
and proper, the mere fact that a part of the consideration which 
cannot be regarded as inconsiderable has not been proved to have 
been applied for neces.sary purposes cannot invalidate the aliena- 
tion. Even where the alienation is set aside, the alienee is 
entitled to a charge upon the estate for all amounts advanced by 
him to the widow for purposes for which she would be entitled to 
alienate the property. Besides, the alienee would also be entitled 
to compensation for any improvements effected by him on the estate 
bona fide believing that his ownership would not be disturbed. 


Surrender. — A Hindu widow can renounce the estate in favour 
of the nearest reversioners, and by a voluntary act efface herself 
from the succession as effectively as if she had then died. This 
voluntary self-effacement is called a surrender. The essentials of 
a valid surrender are: (i) it must be in favour of the whole body 
of the nearest reversioners and not' in favour of only some of 
them,(”) (ii) it must not be partial and must be in respect of the 
entirety of the estate of which she stands possessed at the time,^'*^ 
(iii) it must be bona fde and not a device to divide the estate with 
the reversioners, though a reasonable provision for the widow’s 
maintenance even by way of absolute transfer of a small portion of 
the property would not render the surrender otherwise than bona 
fide-^"' A surrender in favour of remoter reversioners with the 
consent of the nearest reversioners is to be considered as a double 
surrender and held valid. <*> A surrender otherwise valid cannot 
be attacked on the ground that it was prompted not by proper 
motives. A surrender deprives the widow of only her husband’s 


(r) Beiov Gopal v. KrbhtM, S4 C. SSg 
fP.C.). 

(s) DarbaH v. Coblnd, 46 A. 822. 

(t) SuToJ Bhan v. Sat Chain, 105 I.C. 
257 (P.C.) following KrUhna Dm v. 
Nafhu Rom. 4S A. 149 tP-C.). 

(u) Rangamml v. Baehiapiia, 42 M. 523 
tPC.): Radharani y BrfRcbnrani. 1938 
P C. 27. 


(«) BTan Singh v. Noiolofebafi, 5 Pat. 
290 (P.C.). 

(to) Surethvmr v. Ufaheohranl, 48 C. 
100 (P.C.); Bhaewat v. Dhanufedhart, 47 
C. 466 (P.C.). 

(*) NobokUhore v. Bart Bath, 10 C. 
1102 (r.B.); Pandurang y. Mwar, 40 
Bom. I..R. 1270. 



EPITOME 


821 

estate and not her Stridhana property or her right to be mairtained 
out of the husband’s estate. Nor does the surrender enable the 
next reversioners to recover during the widow’s life-iime proper- 
ties improperly alienated by the widow, (w' 

^marriage and divestment of estate.— A Hindu widow who 
has inherited her husband’s estate must Jii- held to forfeit that 
estate on her remarriage, though the remarriage is after her con- 
version to another religion*^) or under the custom of the caste 
allowing remarriage a.s the expressi.'u “ any widow ” in S. 2 of 
the Hindu Widows Remarriage Act plainly means in the context 
any woman who wa.s a Hindu when she was widowed and who re- 
marries whether under or outside the A . 1 . But the mere fact that 
the widow has become unchaste subsequent ti' her having inherited 
her husband’s property does not divest her of that property. 


RELIGIOUS AND CHARITABLE ENDOWMENTS 


Definition of endowment. — Elndowmenl is dedication of pro- 
perty for purposes of religion or charity having both the subject and 
object certain and capable of ascertainment. A charitable endow- 
ment is the outcome of benevolence, e.g. an endowment for a hos- 
pital, an endownnent for the advancement of education, an endow- 
ment for building tanks or wells etc. A religious endowment is the 
outcome of piety, e.g. endowment for the performance of Lakshmi 
Puja, building temples or mutts etc. An endowment becomes 
effective from the moment of dedication and becomes unalterable 
or irrevocable thereafter except that in the case of a dedication to 
a family idol, the endowment may be altered by the consensus of 
the whole family. To constitute a valid endowment what is given 
and to whom it is given must not be left vague and uncertain. 
Hence a gift to “ Dharam”, which means “law, virtue, legal or 
moral duty is invalid, since the object of the gift is too vague for 
giving effect to the gift.<®> So also gifts for purposes of popular 
usefulness or benefit, for charitable and religious purposes, for 
“ just and proper acts for my benefit,’’ are all void for vagueness 
and uncertainty. 


Who f an endow. — ^Every Hindu who is of .sound mind and a 
major can create a valid endowment in respect of the whole or part 
of his or her absolute property. Besides, a karta of the joint family 


(V) SuBdoTorivo V. Vijttnomi, 45 M. 933 : 
iMchml Chand v. Laehho, 49 A. 334 ; 
Jtfca Bala v. Bai Jivi, 1938 B. 37 : contra 
In Bam v. KouMalya. 1935 C. 688. 

(s) Boshwnath v. Lafeihmtbal. M B. 
417; Vltta V. Chatakonda, 41 M. 1078; 
Matunolnl v. Bam Button. 19 C. 389 ; 
contra In AMnl Arl* v. Wrma, 35 A. 488. 


(a) Santala v. Badaswari, SO C. 727; 
Murugayi v. Viramakali, 1 M. 226 ; Mt. 
Suraj V. Atar, 1 Pat. 706 : contra In Bhola 
V. Mt. Kauailla, 55 A. 24. 

(b) Itfonfram Kolila v. Kerri Kolitanl, 
5 C. 776 (P.C.). 

(c) BvnehoTdaa v. Portwttbai, 23 B. 725 
(P.C.). 
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and a widow having a limited estate, can dedicate a reasonably 
small portion of the estate for religious purposes. 

Temples and mutts.— The temples and mutts which are by far 
the most important religious foundations in India are supplement- 
ary in the Hindu ecclesiastical system in furthering spiritual wel- 
fare, the former by affording opportunities for prayer and worship, 
the latter by facilitating spiritual instruction and the acquisition of 
religious knowledge. In the temple the presiding element is the 
deity, or idol, a juridical pci*son, the management of whose pro- 
perty vests in a person known as shebail or manager ; in a mutt, 
the whole assets of the institution are vested in the vmhant in trust 
for the mutt, the mahant being the spiritual preceptor presiding 
over the mutt and superintending its affairs, both spiritual and 
temporal. 

Powers of a mahant or a slicbait. — It is competent to a shehait 
of a temple or a niaJiaiif of a mutt to incur debts and borrow money 
and even alienate the property of the institution for the proper ox- 
pen.ses of keeping up the religious worship, repairing the debutter 
property, defending hostile litigation etc., and in these respects his 
authority is analogous to that of the manager of an infant’s 
estate f**) as defined in Huvomnaii Perrand’s case. Any alienation 
of the immovable properly of the institution by a shebait or mahant 
which is not justified by laenefit to the institution or its necessity 
is avoidable by his successor in office within 12 years from the date 
when the alienor ceased to hold the office by death or removal, 
and a permanent lease stands on the same footing as an absolute 
alienation. But an alienation, though not so justified, cannot be 
avoided by the alienor himself and is good so long as he is in 
office. Where an alienation is questioned, the burden of proving 
benefit or necessity in justification of the alienation is on the alienee 
in the same way as it is in the case of an alienation by the manager 
of an infant’s estate.^**' Thr> property being the property of the 
institution, its income cannot bo diverted for the personal purposes 
of the manager, and if ho .«=pends any money out of his private 
pocket, he is entitled to claim to liavr> it reimbursed. He is not 
debarred from making self-acquisitions, and there is no presump- 
tion that property in the posseasion of a mahant or shehait belongs 
to the mutt or the temple. 


(d) Doorganath v. Ram Chunder, 2 C. 
341 (P.C.); Abhlram v. Shyama Charan, 
36 C. 1003 : Prosunna Kumart, v. Golah 
Chand, 2 I.A. 145. 

(e) Ram Charan v. Kawangi, 12 Pat. 
251 (P.C.): Ponnambala v. Periana. 59 M. 


809 (P.C.). 

(t) Vfdya Vanitht v. Baltuaml Aiyar, 
44 M. 031 (P.C.) : Ponnambala v. Periana. 
59 M. 809 (P.C.). 

(0) Stvaprakaaa v. Moniefcam. 1933 M. 
181, 
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Alienation of office.— The rule of necessity justifying an aliena- 
tion extends oiUy to an alienation of the temporaUties of the idol or 
the mutt and does not apply to an alienation of the office of the 
makant or shebait whijh is res extra comnierdum, and hence a 
sale of such office either in execution of a decre. ,• privately for the 
pecuniary advantage «L‘ the irustee, though sanctioned by custom 
and made coupled with an obiigatiou to .no., ./o the property in 
conformity with tht; existing lrus% is void and gives title to the 
purchaser. But no objection ex.-ts to a transfer of the olficc to 
a person in the line of ..^ncee.'.sion "eo . .eiation, gift oi but 

if the gift or will i.< in favour o'* a stiar .;er or a remoter x elation in 
preference to ncarci I’clalioir _ ilic iransrer is void and cannot be 
upheld unless it is sanctioned b> custom is to the ber.efit of the 
institution. 


Removal of shebaifs aivl (Vlaliants.— A shebait oi a temple is 
liable to be removed trom his office if he is guilty of fraud or dis- 
honesty in resp::ci »>!’ the funds or property of the irstitution as 
when he misappropriates the itmple funds or sots up a title to its 
property husvile to that of lixu institution. But mere mistake or 
error of judgment cannot operate as a ground for his removal. In 
the case of a mahani, he i.s incompetent to continue in office if he 
does anything incun.-)i stent and irreconcilable with his position as 
the spiritual head ol the mutt, as when he marries, takes to drink or 
leads a life of immorality and shame. But mere lunaev of the 
mdhant is no grouxul for his removal, though during the time the 
lunacy lasts, a subslitutc from amongst those qualified to succeed 
him in the office may be appointed to function in his stead. Where 
a temple trustee or a inufutal is removable by the majority vole 
amo ng a body of persons entitled to appoint or remove him, the 
removal must be after due observance of the rules of natural 
justice and for a cause which is sufficient to justify removal, and 
the removal should be decided upon with reference to the votes of 
qualified voters given at a meeting duly summoned and conducted. 


Devolution of the office of Mahant. — In the absence of any rule 
of succession laid down by the founder of the institution, the law 
relating to the devolution of ihe office is to be found in the custom 
or usage of the particular mutt. Mutts may be mouroosi, ininchaiti 
or hakimi. In Ihe first the office is hereditar3^ devolving on a 
mahanfs death on his chief disciple. In the second the office is 
elective, the successor to a presiding mahant being elected by an 
assembly of mahants. In the third the appointment of the niahant 
is vested in the ruling power or the founder of the institution. 


(b) Jhtiah Vurmah v. Raui Vurtnob, 1 
M. 235 (P.C.); Chunuuambanaa v. Vein 


PanctaraiH, 23 M. 271 (P.C.). 

(1) ntancfiaram v. Praiwhanfcor, 6 B. 298. 
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Where a mahant has the power to appoint his successor, as he often 
has in the case of a mouroosi mutt, he cannot delegate or transfer 
that power to another, and must exercise it bona fide in the interests 
of the mutt, and not in fui-therance of his own interests, (i) by nomi- 
nating one who is competent to hold the office according to the 
usage of the institution. In the absence of a custom to the con- 
trary, a nomination of a successor is not invalid merely because it 
is made by a will. 

Devolution of the office of shebait. — Shebaitship is presumed to 
be vested in the founder or his heirs, in default of evidence that he 
has disposed of it otherwise or there is some usage or course of 
dealing showing a different mode of devolution, The founder 
of a Hindu debutter is competent to lay down rules to govern the 
succession to the office of shehait, but he cannot create a line of 
succession unknown to Hindu Law,^'> nor can he alter the line of 
succession once laid down by him unless there is a reservation to 
that effect in the trust deed itself. Where the line of succession 
prescribed in the deed of endowment fails, the shebaitship reverts 
to the founder or his heirs, whether they be males or females, 
though when they happen to be females, they have to perform the 
spiritual functions by appointing male deputies. 

Diversion of endowment. — ^The property of a public religious 
endowment can never be converted into secular property by the 
shebait or the members of the founder’s family, but in the case 
of a private endowment, as in the case of a dedication to the family 
idol, the consent of all the members ,of the family interested can 
convert the debutter property into secular property. Where the 
original object of a public endowment caimot be carried out in the 
maimer and form intended by the donor or where the literal exe- 
cution of the trust is or afterwards becomes inexpedient or imprac- 
ticable, the Court will execute the trust cy pres, that is, apply the 
funds to other objects of a similar character, (p) But in the case of 
an endowment to an idol, the religious purpose does not come to an 
end with the mutilation or destruction of the image, and the endow- 
ment can be perpetuated and continued by installing and con- 
secrating a new image to be worshipped as intended by the original 
founder. 


(j) Nataraja Thambiran r. KaOamm 
PiUai, 44 M. 283 (PJC.). 

(fc) Cotamt Srt Glrdharji v. Roman- 
lain, 17 C. 3 (P.C.); SethuramaavoamUiT 
V. Meruswamiar, 41 M. 296 (P.C.) 

(l) Ganeah Chandra v. Lai Bahary, 63 
I.A. 448=1936 P.C. 818. 

(m) tfanoroma v. Dhirendranoth, 34 
C.W.H. lom. 


(n) Kontoar Doorganath v. Bam- 
ehunder, 2 C. 341 (PjC.). 

(o) Chandl Charon v, Dulal Chandra, 
54 C. 30-But lee Surendra Xrlahna v. 
BhttbanMhwarf, 60 C. 64. 

(p) Mayor of Lyons v. Adooeatt* 
General of Bengal, 26 W.R. 1. 

(q) Bejoychand v. ChaUarjos, 41 C. 87. 
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impartible estates 

Creatim and nature of an impartilile estate.— An impartible 
estate might have been created by a grant of the Sovereign or by 
custom or by a family arrangement followed up Sr practice for many 
generations. The impartibility of an estate does not make ii neces- 
sarily the separate property of the holder. No doubt even where an 
impartible estate is the property of a joint family, cusl-.m has dep- 
rived the members other than the holder of the estate of their 
right 

(i) to claim a partition of the e-state, 

(ii) to restrain unauth.irised alienations by tho holder and 

(iii) to claim maintenance. 

But the right of survivoishiji is not inconsistent v/ith the custom of 
impartibility and the birthright of tJie senior member to take by 
sun»ivor.ship still remains, But an impartible estate may also be 
the separate property of the holder. Where an impartible zamin- 
dari has been acquired by him or his branch a.s a self-acquisition, 
the other undivided members of his family take no interest in it 
and it descends as the separate property of the acouiror. Besides, 
a joint family impartible estate may become ibe separate property 
of the holder by all the other members renouncing their claims to 
it.i'l But in order to establish that a family governed by the 
Mitakshara in which there is an ancestral impartible estate has 
ceased to he joint with reference to that estate, it is necessary to 
prove by strong and cogent evidence an intention, express or impli- 
ed, on the part of the junior members to renounce their right of 
succession to that estate. Neither the fact that the junior mem- 
bers have been separate in food and worship for a considerable 
period of time nor the fact that they have exercised their right of 
partition over their partible property can divcbt them of their right 
of succession to the impartible estate. But where the holder of 
an ancestral impartible estate, in the exercise of his absolute powers 
of alienation gives that estate absolutely to one of his sons to the 
exclusion of the others, that son takes it as his separate pro- 
perty as against his brothers, .so that on his death without male 
issue, his widow is entitled to succeed to that estate to the exclusion 
of bis undivided brothers. 

Incidents of an impartible estate.— (1) In the absence of a cus- 
tom to the contrary, an impartible estate is alienable by will as well 
as by transfer inter (2) Except the sons of the present 

'^(T) Baljnoth V. TeJ BoH, 43 A. 828 Xaeftter, 1938 M. 721 afflrmed by Privy 
Council In 49 L.W. 621. 

(f) Konamtiwl v. Jadaya OowMler, 51 («) Sbib Prami v- Honl Pravog, 50 C. 

1C. m. 1399 (Pr.). 

W Dloffalum Pommol v. SubbotakAmi 

1M 
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or the previous holder of an ancestral estate, a junior member of 
the family cannot claim maintenance in the absence of a custom in 
his favour. (3) Immovable properties in the nature of improve- 
ments on the estate form part of tiie estate and descend with it to 
the person entitled to the main estate. (4) Where the self- 
acquisitions of the holder consist of both movable and immovable 
properties, his power to make them accretions to the estate is con- 
fined only to his immovable properties and does not extend to the 
movable or the income of the estate.^*) (5) The estate descends to 
a single heir, primogeniture being the rule of succession. Primo- 
geniture may be general or Uneal. In the case of the former, a re- 
lation who is nearer in degree though in a junior line is to be pre- 
ferred to one in a senior line who will be the preferential heir 
under the rule of lineal primogeniture. In other words, degree 
prevails in general primogeniture, while line prevails in the lineal 
primogeniture. But ordinarily an impartible estate is governed by 
the lineal primogeniture and not the general primogeniture. 
Among sons of the deceased holder, the senior-most in age, though 
the son of the junior wife, excludes the others though they are bom 
to the senior wives of the last holders. But a younger son of 
the wife taken from a superior class excludes a senior son of an 
inferior wife**'' and an aurasa son. though junior in age, excludes 
the adopted or the illegitimate son.**' 

Position of females. — If an impartible estate is the family pro- 
perty of a joint undivided family, the person entitled to succeed will 
be designated by survivorship and no female can succeed so long 
as there is a male member of the joint family qualified to take. But 
if the estate is held by one who is the sole surviving coparcener or 
it is his separate property, though he himself is a member of a joint 
family, on his death without male issue, the estate passes to his 
widow, daughter or daughter’s son as in the case of the ordinary 
separate property of a coparcener.*”' If a separated holder of an 
impartible estate dies leaving a widow and an illegitimate son, the 
former excludes the latter in the matter of succession. An im- 
partible estate governed by the Dayabhaga law, though ancestral, 
partakes of the nature of the separate estate of its holder under the 


(t-a) Kama Kao v. Rajah of Ptttopur, 
41 M. 778 (P.C.). Thla case has been ex- 
plained by a recent Madraa eaae where 
It Is held that every Junior member at 
the family Including an Illegitimate son 
of such member Is entitled to maintenance; 
Maharajah of VenkatagM v. Rajeawara, 
49 L.W. 717. 

tv) Shib Pratad .Singh v. Rani Prayag, 
59 C. 1399 (P.C.). 


(ie) JDebi Bakah Slnph v. Chandnhan. 
32 A. 599 (P.C.). 

(X) Ramalafcshmi v. Sioonatha, LA. 
Sup. 1. 

(v) Ramaaioami v. SundaroXbiposieami, 
17 M. 422. 

(z) Jogendra v. Kitganund, 18 C. 151 
(P.C.). 

(a) Katama Ratehtar v. Raja of Shfpa- 
gunga. 9 M.I.A. 839. 
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of the «me degree of rotation- 
Ship, the full blood will exclude the half blood. («>) 


THE LAW OP THE MALABAR TARWAD 

Constitution of a Malabar Tarwad.— Malauar, poputaily asso- 
ciated with magic and mysteries, differs in its law of joint family 
and succession from the rest of India, having a code of morals com- 
parable to that of companionate marriage in the Western World. 
Marumakkaltayam and the Aliyasantana are the iwo kindred 
systems of inheritance obtaining there ui which descen' is traced 
in the female line, both the words meaning inheritance to the 
sister’s son. Another peculiar inslituti<fii common to these systems 
is that of the tarwad which consists of a group of persons descend- 
ed in the female line from a conunon ancestress. 

The essential features of a tarwad are ; (i) impartibilily of 
the joint estate except by the conjoint will of all its constituent 
members (iil non-recognition of marriage as a legal institution, 
(iii) descent being traced through females, (iv) the management 
being vested in the senior-most member, the others having only the 
right to maintenance and (v) exclusion from membership of the 
issue of the male members of the tarwad. Tlius in the case of a 
woman belonging to a tarwad, all her daughters and sons and all 
the descendants, whether male or female, of such daughters in the 
female line will belong to that tarwad, but vhc descendants, whe- 
ther male or female, whether in the male or in the female line, of her 
sons cannot claim to be members of the tarwad. A tarwad may 
consist of several tavazhis. A tavazhi means the group of persons 
consisting of a female, hear children and all her descendants in the 
female line.<*’> Thus some of the female members of a tarwad may 
each have a tavazhi of her own. Thus when a tarwad consists of a 
brother and his sisters, one of the sisteis with her children and all 
her descendants in the female line constitute a tavazhi as distinct 
from the tavazhi of another sister consisting of herself, her children 
and all her descendants in the female line. Thus in one sense a 
tarwad is a larger tavazhi, because even a tarwad consists of mem- 
bers who trace their descent through the female line from a com- 
mon ancestress. 

Like the Hindu coparcenary the tarwad or the tavazhi is a 
creature of law and cannot be ci'eated by act of parties. There 
cannot be a tavazhi consisting of a woman and only some of her 
children, and such a corporate unit being unknown to Hindu Law, 
it is not open to a person to create such a corporate unit. Even 

(e) Moithiyan v. .PuthiyapHrava, 28 
LW. 491 at 493. 


(b) irMlfctno V. Beerchunder. 12 M. 
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marriage does not transplant a woman from the tarwad of her 
mother to the tarwad of her hiisband and the only means by which 
strangers ran be made members of a tarwad is by adoption which 
nnn be resorted to only when the tarwad is threatened with extinc- 
tion and the consent of all its members is obtained. 

In the following sections only the incidents of the Marummak- 
kattayam system are considered, the Aliyasantana system differing 
from it only in some very minor particulars, these being : 

(i) While under the Marumakkattayam law, the eldest male 
is the Kamavan or manager of the tarwad, under the Aliyasantana 
law, the eldest member of the tarwad, whether male or female, is 
entitled to be the manager ; 

(ii) While under the former system, the separate property 
of a male member is on his death taken by his tarwad, under the 
latter system it goes to his nearest heir ; 

(iii) While under the former system, the females generally 
reside in their own tarwads, in the latter they usually reside in the 
tarwads of their husbands, and 

(iv) While inter-caste marriages in the former system are 
common and not disapproved, such marriages in the latter system 
are viewed with an amoimt of disapprobation and censure as being 
mere illicit relationships, though not involving degradation or ex- 
communication. 

Management of the tarwad. — The management of a tarwad vests 
in the eldest male member of the tarwad except that the eldest 
female member may be such manager when there is a custom to 
that effect or there is no male member of the tarwad. Such a 
manager, when a male is known as the Karnavan, and when a 
female as a Karnavathi. A Karnavan, who is in the position of the 
manager of a Mltakshara joint family, may administer the estate for 
the benefit of the family according to his own discretion, and is 
the representative of the tarwad in all transactions affecting it. His 
position is fiduciary in respect of the junior members, who are 
known as Anandravans, and ho has no larger right of ownership 
than any such member. He can incur debts and alienate tarwad 
properties so as to be binding upon the whole tarwad for purposes 
of its necessity or benefit and the position of the alienee from him is 
the same as that of an alienee from the manager of a Mitakshara 
joint family. The rights of junior members are confined to main- 
tenance, to preventing the Karnavan from wasting or improperly 
alienating the tarwad property, to suing for his removal for incom- 

(d) ThathamangakUh v. Krtahna. 39 Menon, 34 M. 73. 

L.W. 370 ; Vasudevan v. Secretary of (e) Govindan v. Sankaran, 32 M. 351. 

State. 11 M. 157 ; Ramon Menon v. Raman (f) Antamma v. Kaveri, 7 M. 575. 
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twtence or ^ or fraudulent management and to succeed to the 
Karnava^p by virtue of seniority on the death or removal of the 
previous Kamavan. 

It is a matter of frequent occurrence in M^^abar that members 
of a tarA^d agree by means of Karars to have the rights of the 
existmg ^mavan restricted in certain particulars either by com- 
pellmg him to associate some other junior members with him in 
the management of the tarwad property or by putting other restric- 
tions on his power. 


Maintenance. — ^As an incident ot a junior member's proprietary 
right in the property of the tarwad, ih'^n^ is in him or her the right 
to be maintained out of the tarwad income. This right cannot be 
denied by the Kamavan either on the ground of that member’s 
misbehaviour or on the ground of liis possession of separate pro- 
perty. 

Though the general rule is that a junior member is not entitled 
to separate maintenance, the mle is subject to exceptions. Thus 
a junior member of the tarwad living away from the tarwad house 
for a good and proper cause is entitled to claim separate mainte- 
nance out of the tarwad estate ; but the onus of proving such cause 
is on that member. The female members of a tarwad living away 
from the tarwad house with their husbands employed elsewhere 
are entitled to claim such separate maintenance for themselves and 
their children living with them, since their living away is one for 
proper cause. So also a junior member leaving the tarwad house 
to live elsewhere to practise a profession foi which he has qualified 
himself should be taken to live outside the tarwad for a proper 
cause and it does not matter whether such member practises his 
profession in a place near the tarwad or far away from it. In 
addition to the above grounds which would sustain a claim for 
separate maintenance, there may be other grounds which, on social 
or economic reasons, may be considered proper. 

Marriage. — Independently of any legislative enactment the law 
of Malabar does not recognise marriage as a legal institution, the 
relation b eing in truth not marriage, but a state of concubinage into 
which the woman enters of her own free choice and is at liberty 
to change when and as often as she pleases. The forms of such 
iiTii^nc usually called sambandhams vary according to the custom 
of the locality or community, but owing to the general feeling 
against polyandry of which these are the modem survivals and 
considering the expediency of enabling persons foUowing the 
Marumakkattayam or Aliyasantan a law of inheritance to contract 

(h) Peru V. Ayyappan. 2 M. 282. 


(0) Tesan v. Raghavan, 4 M. ITl. 
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marriages which shall be recognised by Courts of law as legal 
marriages and to provide for the issue of such marriages the Mala- 
bar Marriage Act (Madras Act IV of 1896) was passed allowing 
registration of marriages, but so far as the people following the 
Mariunakkattayam law arc concerned, the said Act has been super- 
seded by the provisions of the Madras Marumakkattayam Act, 1933. 

Adoption. — ^Adoption is of rare occurrence in Malabar and is 
purely a secular act without any religious significance undertaken 
to perpetuate a tarwad which has approached the brink of extinction. 
Usually the adoption is made of a girl, for, the adoption of a boy 
does not subserve that purpose as his descendants cannot become 
members of a tarwad for purposes of perpetuating it. But there is 
no objection to tha adoption of a male<‘> or to the number of per- 
sons adopted or to the age of the adopter or adoptees. But an 
adoption can never be made to a member or branch of a tarwad but 
to the tai'wad as a whole, and though it is made by the Karnavan 
of the tarwad it can be made only after consulting all the members 
of the tarwad. Where the adoption is made only of a member 
or some of the members of another tarwad, the adoptees lose their 
rights in the tarwad of their birth, but if all the members of a 
tarwad are adopted, the adopte(*s do not lose the properties of that 
tarwad but continue to hold them as their separate properties 
distinct from the propcrtie.s of the adoptive tarwad. <»*»> 

Partition. — ^Except when all the members of the tarwad con- 
sent there can be no partition of its properties. If there are 
minors in the tarwad they have to be properly represented by other 
adult members and their interests protected. Otherwise on their 
attaining majority the partition is liable to be reopened. When 
a partition does take plpce with the concurrent wiU of aU the 
tarwad members, <1” the arrangement is not on the aUrpital but on 
the per capita basis. Now under the Madras Marumakkattayam 
Act of 1933, which, however, applies only to persons governed by 
Marummakkattayam law, it is not necessary that all the members 
of the tarwad should consent for a valid partition. Any tavazhi 
represented by the majority of its major members may claim to 
take its share of all the properties of the tarwad provided that if 
there is an ancestress common to that tavazhi and any other 
tavazhi of the tarwad her consent is obtained for such separation. 

(!) Subramanyam v. Paramemoaran, 11 (m) Velayudhan v. Rairuuwami, 7 

M. 116. Tr.L.R. 66. 

(j) Motne’a Malabar Law. P. 33 SA. (n) Veluthafcfcal v. Kolappan, 31 M.LJ. 

No. 19 of 1874; Runja v. Aiyappm, 9 878. 

Tr.L.R. 100. (o) Ibid. Narayani v. AehiUhan. 42 M. 

(k) Valiappa v. Pant, 9 M.L.J. 106. 292. 

(l) Ramon v. Ramon. 24 M. 73=10 (p) Ronen v. IRmUnittf, 24 M. 275. 

M.L.J. 245 ; Chandu v. Snbbn. 13 M. 209. 
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bheritance. — ^Religious efficacy not being a ground of prefer- 
ence in succession among the people governed by the Marumak- 
kattayam law, the only test that ought to be applied to determine 
the preferential heir must be fhe test of propinquity or nearness 
of blood. But group succession being the rule i :iong these people, 
the question arises whether when a person having separate pi operty 
dies, his property should be taken by ti«e u.-wad of which he 
was a member or by the tavazhi to which he belonged. Applying 
the test of propinquity, it is the tavazhi that must succeed and not 
the whole tarwad. But while the separate property of a female 
member would be taken by her tava7.hi“i> that of a male member 
would be taken by the tarwad* ' > subject to the exception that if 
the property of the male member has Ije m acquired with the help 
of the tavazhi property, that property would he lakcn only by the 
tavazhi***. When there are several tavazhis, they having separated 
from one another, on the extinction of a tavazhi by the death of its 
last member, the tavazhi from which the extinct tavazhi separated 
last succeeds to its properties in preference to others, though more 
nearly comiected with it by blood***. fFor changes effected in the 
Marumakkattayam law, see the recent Marumakkatayam Act of 
1933 printed elsewhere at the end of the chapter on The Law of 
the Malabar Tarwad-l 


(q) KrUinan v. Domodaron, 38 M. «. 

(r) Jtanum v. ttadhavan, 1887 M. 844; 
QovMfaHi ▼. Sttnfcaron, 32 M. 351. 


(«) Komu V. /(ttatfta, 10 M.L.J. 57. 

(t) Gopola V. Raghavan, 21 L.W. 215= 
1925 M. 460. 
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Equities 321 to 324 

Validity by consent of other co- 
parceners 267, 399 

Father 

Additional powers of aliena- 
tion 304 

Adiudication of son <icpiives 
him of his power !<• sell 
son’s interest 309 

Mtov-'jorn son 264, 265, 323 

Alicpj'ion when binding on the 
sons 

Benefit cf tlie family 305, 309 
Necessity of the family 305, 309 
Personal debts antecedent 
and not avyavaharika 306 
to 308 

Antecedent debts 306 to 308 

Antecedent in fact and in 
time 306 to 308 

Secured debts 306 

Time-barred debts 307 

Attachment of son’s interest rk- 
prives father of his power to 
sell son’s interests 309 

Avyavaharika debt though 
antecedent does not ju^ttfy 
alienation of the son’s Interest 309 
Definition of avyavaharika 

302 to 304 

Instances of avyavaharika 
debts 303 

Onus of proof on avyava- 
harika on the son 310 

Conversion of father or son de- 
prives father’s power 309 

GiR by father, when valid 305, 400 
Illegal or immoral debts cannot 
support alienation 309 

Immorality and burden of 
proof 310 

Invalid alienations by father 309 
Effect of 309 

Extent of validity 309 

Limitation 313 

New business by father 326 

Partition puts an end to fathers 
power 297 

Pious obligation 295 to 302 

Power over self-acquired pro- 
perty 304, 400 

Proof and onus as to Illegality 
of debt 310 

Rights of father’s creditors 
against son’s interest 316 to 321 
Self-acquired property of ^ 
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Alienation (Contd.) Fiua 

Setting adide alienations 321 to 324 
Son’s remedies under Civil 
Procedure Code 321 

Son’s ri^t to set aide, when 
arises 323 

Time-barred debt justifying 
alienation 307 

Who can alienate for ancestor’s 
debts 308 

Will by father invalid regarding 
family property 305, 400 

Guardian 

Alienee from guardian when 
protected 189 to 192 

Benefit or necessary justifies 
aiienation 189 

Burden of proof of necessity on 
alienee 189 

Court guardian’s powers 193 to 196 
De facto guardian’s powers 

196 to 198 

Legal necessity or benefit alone 
justifies alienation 189 

Instances of legal necessity 190 
Limitation for setting aside 
guardian’s alienation 198 

Natural guardian’s imwers 189 
Testamentary guardian’s powers 192 
Kamavan of a Malabar tarwad 
Powers prior to Madras Act 
22 of 1933 699 

Powers subsequent to. .do.. 724 
Mahant 

Alienation of the office void 615 
Benefit or necesaty justi- 
fying alienation of the 


mutt property 604 to 609 
Burden of proof 609 

Distinction between tempo- 
ralities and office 615 

Limitation for setting aside 677 
Necessity or benefit 604 to 609 
Permanent lease 607 

Setting aside alienations 677 


Successor’s ri^t to set aside 

677 to 679 

Manager 

Benefit or necesnty of the 
estate 276, 288, 290 

Btuden of proof of necessity 277, 
292 

Consent of coparceners 277 

Consideration partially applied 
for necessity 293 

Equities on setting aside 
alienation 321 

Extent oif validity 321 

Gift by manager 276 

Legal necessity 288 

Definition 288 

Distinction between, and 
benefit 288 

Instances 288 


Alienation (Contd.) Pack 

Onus of proof 292 

Management of business 279 

Presumptions 292 

Recitals as proof of necessity 

568 to 571 

Setting aside alienation 321 

Religious office. Alienation void 615 

Shebait 600 to 609 

Widow 538 

Alienation justified on the 
principle of surrender 572, S75 
Alienee’s equities 584 to 586 

Ancient alienations 569 

Benefit 

Spiritual 542 

Temporal 551 

Burden of proof 557 

Compromise 528 

Consideration only partly ap- 
plied for necessity 585 

Co-widows and their powers 
of alienation 551 to 556 

Declaratory relief 580 

Estoppel 558 

Excessive alienations 571 

Family arrangement 529 

Gift 556, 576 

Husband’s debts 542 

v , Leases 556 

Limitation for suits 586 

Necessity 540 

Spiritual 541 to 542 

Instances 542 

Temporal 546 

Instances 548 to 551 
Onus of proof 557 

Partial justification 585 

Persons entitled to sue 579 

Preservation of property 550 

Receiver 582 

Recitals in deeds of alienation 568 
Reliefs to reversioners 
Declaration 580 

Injunction 581 

Possession 583 

Receiver 582 

Remoter reversioners, when 
can sue S79 

Res judicata 5M 

Reversioners and their il^ts 579 
Reversioner’s consent 558 

Setting aside allena^ns 584 

Alienee’s equities 584 to 586 

Limitation 586 

Suits by reversioners for 
Declaration 580 

Injunction 581 

Possession 588 

Receiver 582 

Will by widow 556 

AUyosantena 681 to 688 

Ancestral trade 278 to 284, 326 
Definitioi} 826 



Subject index 


towtol .tra de (Cowl.) 
otetuMrtton between, and new 
busily 326 

Extension of, not new business 284 
Incidents of 279 

Liabilities in reqpect of 282 
Managership for 279 

Partnership with strangers 283 
Powers of the manager 281 to 284 
Ancestral Property 

See under Jo int family 
Antecedent debts 
See under ^bts 
Apostacy 
See convermon 

Applicability of Hindu Inw 20 to 36 
Aborigines 21 

Aryan Hindus 20 

Converts 23 to 30 

Converts from Hinduism 24 to 30 
Converts to— do 23 

Effect of conversion 27 

Conversion to Christianity *•4 
Conversion to Mahomedanism 25 
Dancing girls 23 

Dissenters 22 

Brahmos 22 

Jains 22 

lingayats 22 

Sikhs 22 

Migrating families 30 to 36 

Unorthodox Hindus 21 

Appointed daughter 76, 448 

Appointment 

Power of 405 

Arbitration 

Manager’s power to submit to 

191, 278 

Partition by 343 

Arsha 

Marriage in Arsha form 40 

Ascetic - 

Adoption by 92 

Adoption by person whose son 
is an ascetic 89 

Asceticism and succession 436, 438 

Asura 

Form of marriage 40, 41, 42 
IMfference between, and 
Brahma form 42 

Presumption as to forms of 
marriage 44 

Attachment See Debts 
Anrasa son or legitimate son 
Competition with adopted ^ 

Competition with dvyamushya- 
yana 1-76 

C^petition with illegitimate 
son 80 to 84 

Award 

Partition effected by 343 

Adoption hy, valid 92 

Bandlin See liil|eiltance 


P 

Benami 

Transactions 332 u> 

Presumption 332 

Validity 
ESxceptions 

Benefit Sec AlSi'iuitionh, Debts 
Betrothal 
Effect of 

Mairiagc in violation of 
Blindness 
Bar to adoption 
Exclusion from partition 
Exclusion from succession 
Idauileaancc 

Brahma 4fl 

Approved form of marriage 
Definition of 

Disu iction between, and Asura 
form 

Presumption -'n favour of 
Prevalence among all castes 
Brahma Samajists 
Governed by Hindu Law 
Brother Sec also inheritance 
Adoption of 

Cannot be given in adoption 
Inheritance from, not ancestral 
property 

Succession to Stridhana see 
Stridhana 

Whole blood excludes half 
blood 441, 

Brother’s son 

Exclusion of half blood by 
whole Ucud 

Inapplicability of the rule of 
representation 439, 

Per capita succession 
Text relating to, includes 
brother’s grandson but not 
brother’s great-grandson for 
succession 

Whether entitled to be adopted 
in preference to a remoter 
relation 

Burden of proof 
^cumulations by widow 517 to 
^option 170 to 

Alienation by 

Father 310 to 

Guardian 
Manager 

Shebait 431 to 

Widow 557 to 

Benami transfers 
Benefit justifying alienation— 

See Alienation 

Custom ^ 

Illegality of father's debts 310 
ImpartiUe estate— See Imparti- 
ble estate 

Marriage and its forms— See 
Mwriage 
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Burden of Proof (Contd.) Page 
Necessity justifying aliena- 
tion— See Alienation 
Partition^-See Partition 


Will-See WUl 
Caste 

Adoptee to belong to the 
adopter’s caste 139 

Inter-caste maniages 50 

Loss of caste if entails forfei- 
ture of dvil ri^ts 27 to 30 
Caste Disabilities Removal Act 28 
Charitable and Religious Trusts 
Act 630 

Charity 

Charitable endowments 591 

Cy pres doctrine 595 • 

Gift to charity when void 592 


Guardian 
Manager 
Widow 
Concubine 
Maintenance, her only right 205 

No right against paramour 205 

Ri^t against paramour’s estate 
titer his death 206 

Ri^t when enforceable 206 


98 to 102 
429 to 433 


Audmrity to adopt 
Devise to a woman 
Gift 428 

Gift or devise to sons 245 to 247 
Persona designata 167, 168, 401 
Wills 427, 428 

Conversion 

Conversion to alien faith 24 to 30 
Conversion to Hinduism 23 

Effect of conversion on civil 
rights 27 

Effect of conversion on 

guardianship 183, 187 

Effect of conversion on 

marriage 67 

Effect of conversion on 

right to give in ademtion 137 
Retention of the old law, whe- 
ther permissible 25 to 30 

Ri^ of survivors ^, i f affected 25 


Effect of conversion to Christi- 
anity 24, 27 

Marriage with a Christian con- 
verted to Hinduism 58 

Commentaries 4 

Authority of 4, 9 

Duty of a judge in relying on 9 
Enumeration of, and their 
authors 5 

Gave rise to the different 
schools 7 

Source of Hindu Law 4 

What sdiools are governed by 
which commentaries 5 


190 

277 

528 to 534 


Pant 

Co-parceners— See jrint family 
Oebti^ Alienations and parti- 
tion 
Costs 

Costs of necessary litigation 
justifying manager's or 
wi^^s alienation 289, 549 

Costs of defence of family 
members 289 

Court’s duty in administering 
Hindu Law 17 

Co-widows— See widow 
Crown 

Right of Succession 480, 491, 510 
/Rights and liabilities as ultima 
/ haeres , , ^ 480 

^Custom ^ /H ll to IIL 

^ Cessation of custom "" 16 

Court’s duty 17 

Distinction between usage and 
custom 17 

Essentials of 14 

Evidence of 15 

Immoral custom 18 

Invalid custom 18 

Kinds of custom 16 

Nature of custom 14 

Onus of proof 17 

9(&ource of Hindu Law 3, 14 

Applicability of Hindu Law 26 

Cy pres doctrine 595 

Oaiva— See Marriage 
Oamdupat 

Applicability 331 

Extent 332 

Dancing girb 

Adoption 19, 179 

Adoption for prostitution 19 

Applicability of Hindu Law 23 
Succession 510 

Datta Homum 

Nature of 146 

Whether necessary for valid 

146 


Dattaka Chandrika 
Dattaha Mimamsa 
Daughter 
Gift to 
Heirship of 
Limited estate 
Bombay 


in 

^ 447 


Marriage esq^enses 
Nature of hw estat 
Preference among 
■ t of 


Survivorship 
^ property of 
proporty of 




447 

mte-su 
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Daughter (Contd.) Paob 

Undwstity, if a ground of 
excluaioii 447 

Illegitimate dau^ter 209, 448 
Daugfater-in-law 

Moral duty to maintain 221 

Bipening of, into legal duty 221 

Heirship of 737 

Daughter’s daughter 
Heirship as bandhu 479 

Statutory heirship 479 

Stridhana heir 502 to 509 

Dauiditer’s sons 

Adoption of 110 

Heirship to grandfather’s estate 448 
Heirship to grandmother’s 
stridhana 502 to ’<09 

Per capita succession 449 

Succession as full owners 449 

Tenancy-in-common 449 

When take as joint tenants 449 

Dayabhaga 

Authorship •> 

Comparison with tho Mitak- 
shara 7 

Doctrine of spiritual benefit 

434, 483 to 491 
Dayakiama Sangnha 6, 8 

Dayat^a 0, 8 


Ground of exclusion from 
inheritance 435 

Debts under the Dayabhaga 335 
Debts under Mitakshara See also 


Acknowledgment of debts by 
Guardian 190, 197 

Manager 278 

Widow 523 

Coparcener’s debts 
Inscdvency of coparcener 327 

T.lnMlit y of his Separate pro- 
perty 286 

Liability of his undivided in- 
terest 286 

Necessity for decree and at- 
tPf4iTnpmt during his life- 
time 286 

Secured debts 286 

Donor’s debts 

Liability of donee ^ 

Extent of Ability 285 

Father’s debts 

Antecedent debts 906 

Avyavaharika debts 302 to 305 
Definition STO 


Son’s non-liabUity in res- 
pectof 304 

, Debts not attracting pious 


Duty son to pay debts nei- 
flier ille^ nor hnmoral ^ 
ftrtSrtrf 296 to 300 


Debts (Contd.) Piun 

Nature of 296 to 297 

Inability for father’s pre- 
partition debts 297 

Limitation 313 

Onus of proof 310 

Effect of fa ■■or':, insolvency 

327 to 329 

Pious obligation of son grand- 
son ai‘d nat-grandson 296 

Piepaitition debts :ind son’s 
liability 297 

Riglits of execution purchaser 319 
Sale in execution, wh>.t passes 319 
S.)iis liability ror father’- pre- 
partition debts 297 

Son’s rc-modies under the Civil 
Pi. ecdure Code 321 

Son, ;t^hcthor ran be adjudi- 
cated for fsither’s debts 329 

Suictyship debts 301 

Tone-barred debts 307 

Vyavaharika debts 302 

1^0 can alienate for father’s 
debts 308 

Guardian’s debts See also 
Minor 

Creditor’s right against 
minor’s estate 190, 191 

Debts to be justified by neces- 
sity for binding on the 
minor’s estate 190, 191 

Instances of necessity 190 

Husband’s debts 

Widow’s liability to pay 541 

Religious duty to pay even 
barred debts of hus- 
band 541 

Liability of heirs 285 

Liability of successor in im- 
partible estate 685 

Mahan^s debts 602 

Maintenance has no priority 
over debts 226 

Manager’s debts in joint family 

273, 287 

Business debts 279, 326 

Conditions necessary for 
binding other members 273 

Benefit ^ 

Instances 290 

Necessity ^ 

Instances ^ 

Creditor when protected 273 

Distinction between benefit 
and necesdty 2M 

Insolvency of manager 
Onus of proof of necessity 292 
Personal liability of other 
' members 274 

Promissory npte by manager 215 
Liability of ofiier mem- 
bers on 27^ 278 

Relinquishment of debts by 

278 
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Debts (Contd.) Page 

Minor’s debts 181, 189 to 192 
Partition sihculd provide for 
family debts 351 

Shebait’s debts 602 

Son’s liability for pre-partition 
debts of father 297 

Widow’s debts whether bind- 
ing on the reversioners 526 

Wife’s debts, whether binding 
on the husband 331 

Declaratory Suits 

By reversioners 580 

Debutter property— See Religi- 


Definition 
Decree— See Debts 
Binding nature of decree 


against 


Co-parcener 

286 

Father 

312, 316 

Mahant 

602, 603 

Manager 

278 

Minor 

192 

Shebait 

602, 603 

Widow 

524, 526 

Cumpromise decree 

against 

widow 

524 

Maintenance decree, 

whether 

a charge 

225 


Dharam 

Gift to Dharam void 592 

Dharma Sastras 

Writers of 4 

IMgests 

Authority and authors of 8 

Disqualifications 
See aslo Adoption, Inheritance, 
Maintenance, Marriage, Par- 
tition 

Ri^t of sons of disqualified 
heir 362 

Validity of devise to disquali- 
fied heir 401 

Dissolution of Marriage M 

Divorce Act 68 

Divorce not permitted by 
Hindu Law 66 

Native Converts’ Marriage Dis- 
solution Act 65 

Validity of customary divorce 18, 66 
Divesting of estate 
Ad<^ion 156 to 163, 438 

Asceticism 436, 438, 441 


Divesting of estate (Contd.) Fsim 
Posthumous heir 437 

Re-marriage of widow 514 

IMvorce— See Dissolution ot Mar- 
riage 

Donatio mortis causa 465 


Ground of exclusion from in- 
heritance 435 

Dwyamushyayana 175 

Eldest son 

Adoption of, whether valid 142 

Jyestabhaga 358 

Equities— See Alienation, Parti- 


480, 491, 510 
Estoppel 172 

Acquiescence does not amount 
to 173 

Adoption and estoppel 172 

Estoppel against reversioners 

558 to 560 

No estoppel about a matter of 
opinion 173 


435 


Personal decree against widow 
whether binding on the rever- 
sioner 524 

Reversioners and res judicata 524 
De facto guardian 196 

Degradation 

No bar to adoption 94 

No bar to guardianship 183 

No bar to succession 436 

Succession to degraded woman 510 


From inheritance 
Grounds for exclusion 
Equitable 
Murder 
Mental 
Idiocy 
Lunacy 
Moral 

Unchastity 
Phirsical 


436 

435 


436 

436 


Deafness 4 

Disease 4 

Dumbness 4 

Want of a limb or 


Religious 436 

Apostacy 436 

Asceticism 436, 438 
Social 436 

Illegitimacy 436 

Loss of caste 436 

Prom Partition 

Disqualified coparceners 

354, 362 

Reopening of partition on 
removal of disability 

362, 364, 387 

Ground of exclusion only per- 
sonal 362, 437 

Hostility 437 

Statutory modification of the 
grounds of exclusion 435, 436 

Factum valet 10. 11 

Apidlcability in Hindu Law 

to adoption 12, 147 

to marriage 12,39,60 

Cures only breadi of moral 
" U 
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Factum Valet (Contd.) Pam 

Does not validate violation of 
legal prohibitions 11 

Family arrangement 529, 530 

By widow 529, 530 

Family business 279 to 234 

Debts 281 

Extension 284 

Manager^p 279 

Minors liability 233 

New business 283, 320 

Partnership with strangers 283 

Widow’s right to continue 520 

Family usage 17 

Fathec^Scc Adoption, Aliena- 
tion, Dcb^ Gift, Inheritance, 
Joint family. Minor, Partition, 
Females 

Female heirs 479, 512 

Gift or devise to — Sec Gift, Will 
Limited estate 512 

Stridhana — See Stridliana 
Succession to^-Sce Stridluna 
When succeed as full owners 

481, 512 

Fraud 

Consent foi adoption by fraud 111 
Marriage by 40 

Reopening partition 380 

Gains of Science 252 

Gandharva Marriage 42 

Obsolete 42 

Gift under the Dayabhaga 334 

Gift under the Mitakshara 
Absolute estate, gift to females, 
whether confers 429 to 433 

Accumulations 404 

Appointment, power of 405 

Capacity to make a gift 399 

Capacity to be the donee 401 

Completion of gift 398 

Condition repugnant to estate 
created 407 

Condition subsequent 406 

Conditional gift 406 

Construction 428 

Contingent and vested interest 440 
Coparcener’s gilt 399 

Creation of estates unknown to 
Hindu Law 407 

Cy pres doctrine 595 

Death-bed gift 403 

Definition of gift 396 

Dharam not a valid object of 
gift 592 

Donatio mortis causa 403 

Effect on maintenance claim 226 
Estate taken by females under 
gift 429 to 433 

Estate unknown to Hindu Law 407 
Exceptions to the rule a^unst 
gift to unborn persons 403 

Father’s gift ^ 

Father's gift to daughter 400 

106 


Gift (Contd,) Pam 

Form of gift 397 

Formalities ,^97, 393 

Gift of income 405 

Gift to a class 402 

Gift to charity 591 

Gift to daut’’ ler 305, 400 

Gift to females 429 to 433 

Nature of the interest taken 

429 to 433 

Gift t:j s«.'n& 245 

Gift to two or more persons 402 

Gift to unboiu person 402 

Illegal conditions 407 

Immoral conditions 407 

Joint-tenancy 402 

Life-interest can be reserved 405 
M.'iTitcnance not affected 226 

Mii.jr’s gift 399 

Nature of the interest when 
sons take under father's gift 245 
Persona designata 167, 401 

Power of appointment 405 

Power of father 400 

Reservation of life-interest 405 

Revocation of gift 423 

Right of females over their 
Stridhana 399, 499 

Rule against gift to unborn 
persons 402, 403 

Exceptions to the rule 403 

Statutory modification 403 

Rule of peipetuilies 403 

Exception 404 

Stridhana property 499 

Subject-miitter of gift 400 

Ancestral property of the sole 
surviving coparcener 400 

Coparcenary interest cannot 
be gifted 266, 399 

Impartible estate can be gifted 683 
Religious ofiice, whether can 
^ gifted 616 

Separate property can be 
gifted 400 

Stridhana property 401, 499 
Tagore case 480 to 422 

Tenants-in-enmmon 402 

Trust W9 

Vested and contingent interest 440 
Widow’s gift 556 

Gotra and pravara 52 

Gotraja sapindas 443 

Female gotraja sapindas 48i 

Guardianship— ^e Minor 
Half-blood 

Postponement to full blood in 
succession 441, 450, 451 

Reunion and half-brothers 391, 480 
Halhcd’s code 8 

Heirs See also Inheritance 
Disqualified heira— See Exclus i o n 
Fen^ heirs 479, 612 
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Heirs (Contd.) Fags 

liinUted estate of 512 

Exception to 512 

Liability to maintain all those 
whom the late proprietor 
was legally or morally bound 
to zn&iiii&AXi 221 

Liabiliiy to pay the debts of 
the late propiietor 285 

When take as joini-tenants 4o5 
When take as tenanis-m-com- 
mon 439 


Ulegitimate son (Contd.) Paok 

Rights of 77 to 84 

Inheritance 77 to 83 

Collateral succession 81 

Extent of the right 80 

Impartible estate 82 

Inheritance to mother 81 

Right when claimable 77, 79 
Maintenance 77 

Nature of the ri^l 80 

Partition 83 

Right when claimable 83 

Succession to illegitimate son 82 


Dehnition 

20 

Impartible estate 


Hindu Law 


Accretion 

685 

Applicability — See Applicability 


Alienation 

683 

Nature of 

1 

Ancestral impartible estate 

680 

Sources of— See Sources 


Burden of proof of impartia- 


Hindu Religion 


lity 

681 

Converts trom 

24 

Cannot be created by contract 680 

Conversion to 

23 

Coparcenary in 

680 

Dissenters from 

22 

Creation of by 


Nature of 

20 

Custom 

680 

Husband 


Family arrangement 

680 

Adoption against wife’s wish 

95 

Grant by Crown 

680 

Authority to wile to adopt 9/ to 102 

Gift of 

683 

Bequest to wife 429 to 433 

Incidents 683 to 685 


Guardianship of minor wife 186 
liability lor wile’s debts 331 

Mamtenance of wife 203 to 205 
Power over wile’s Stridhana 61, 500 
Restitution of conjugal rights 61 
Rights against wile 61 

Succession to wile’s Stridhana 

61, 504 

Idiot 

Disqualified for inheritance 435 
Marriage with idiot 49 

Not entitled to share on parti- 
tion 362 

Only entitled to maintenance 362 


Dedication to 
Destruction of 
Facilities for worship 
Fees for Darshan 
Gift to non-existing idol 
Juristic entity 
Mutilation 

Partition in respect of 
Removal and replacement 
idol 

Right to offerings 
Worship by turns 
niatom adoption 
Adoption of son-in-law 
Commencement of the x 
tionship 
Incidents 

niegitimate daughter 
Right against father for m 


592 
596 
349, 616 
617 
592 
596 
596 
349 
of 

601 
616 
349, 617 


Liability for debts of prior 
holder 685 

Maintenance 684 

Partition 680, 682, 686 

Primogeniture 687 

Lineal and ordinary 687 

Presumption 688 

Primogeniture among sons 688 
Rights of Junior members 680, 684, 
687 

Succession under the Daya- 
bhaga 690 

Succession under the Mitak- 
shara 687 

Competition among sons 688 
Illegitimate sons 82, 689 

Position of females 689 

Primogeniture 687 

Succession by survivorship 

680, 687 

Whole blood and half blood 689 
When ancestral impartible 
estate ceases to be joint 686 
When separate property of the 
holder 682 

Whether can be joint family 


Succession to mother 
niegitimate son 
Position of 


176 

property 


680 

176 

176 

Will 

Impotency 


683 

Exclusion from inheritance 

93 

177 

No bar to adoption 


93 

209 

501 

No bar to marriage 
Inheritance 


48 

General Principles 
Alteration of the 

rules 

of 

77 

inheritance 


438 

Asceticism 

436, 438, 441 
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Inheritance (Contd.) Pact 


Creation of estate unknown 
to Hindu Law 407 

Difference between rules of 
succession to males and 
females 440 

Divesting of estate 437 

Exclusion from inheritance 
See Exclusion 

Female heirs 479, 512 

Take only limited estate 
except in Bombay 512 

Foundation of the rules of 
inheritance 434 

Fresh stock of descent 43^ 

Heritable property 442 

Joint tenanejr 439 

Limited estate of female 
heirs 512 

Exceptions in Bombay 512 

Modes of devolution 438 

Princinle of representation 439 

Propinquity 434 

Sees succession^ 440 

Statutory heirs 4R0 

T<- nancy-in-common 439 

Theory of spirit benefit 483 

Vesting never in abeyance 437 

Exception 437 

Whole blcod and half-blood 441 

Inheritance to property of males 
Dayabhaga 

Classes of heirs 483 

Definition of sapinda 484 

Determination of the order 
of succession 4SS 

Rules for 488 

Sakulyas 484, 491 

Samanodakas 484, 4'Jl 

Sapindas 484, 488 

Female heirs 49U 

Non-relations as heirs 491 

Reunion and heirship 491 

Theoiy of Spiritiul tenefit 484 
Objections to 484 

Ultimate heirs 491 

Mayukha 

Order of succession 483 

Mitakshaxa 

In Bombay Presidency 
Determination of heirs 481 

Female bandhus 481 

Female Gotraja sapindas 481 

Order of Succession 4::2 

Widows of Gotraja sapindas 481 

In other provinces 
Ascertainment of heirs 442 

Bandhus 442, 489 

Classes of bandhus 489 

Atma bandhus 469 

Ittetru bandhus 469 

Pithru bandhus 469 

Definition of Bandhu 469 

Determination of herit- 
able bandhus 470 


Mitakshara (Contd.) Page 

Rules for 473 

Female bandhus 479 

Rules for d'‘term’’ning 
order of Succession 
ame"{» hnridhus 479 to 479 
•et -(ions 477 to 479 
SarnTnodalcas 499 

Definition 488 

Determination of the 
order of succession 468 
Sapindas 

Definition 442, 443 

Older oi Succession 

444 to 467 

Hoii-', among non-relations 479 
F'luoieration 

Crown 480 

Fellow-student 480 

Pr> ccotor 479 480 

Pupil 479, 480 

Order of preference 480 

Order of ho'rs 

Son, grandson and great-prand- 
son 444 

Adopted son 153 

Il'< gitimale sou 445 

Rules of representation 439 

Ron bought 445 

Son of Aniiloma maiilage 444 

Stimital suceession 439 

Undivided son excludes di- 
vided son 444 

Widow 

Limited estate 445 

Priviord she is ch.iste 445 

Survivorship between co- 
widows 446 

Unchasiity condoned by 

husband 446 

Vested estate cannot be di- 
vested by unchasiity 445 

Daughters 446 

Cliastity not necessary 436, 447 
Exception under the 

Dayabhagn 436, 447 

Dancing girls 448 

Illegitimate daughter 448 

Limited estate 446 

Exception in Bombay 447 

Preference among daughters 

446, 447 

Exclusion of disqualified 
daughter 447 

Married daughter ex- 
cluded by unmarried 448 

Unchaste daughter ex- 
cluded by chaste 446 

Well-to-do daughter ex- 
cluded by indigent 446 

Daughtei-’s sons 448 

Absolute estate 449 

Joint-tenancy 449 

Per Capita Succession 440 
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Order of heirs (Contd.) 

Exception in the case 
impartible estate 
Ri^t, when arises 
Tenancy-in-common 
Mother 

Adoptive mother, included 
Limited estate 
Position under Mayukha 
Re-marriage, no bar 
Step-mother, if included 
Un^astity, no bar 
Father 


Putative father included 


brother 

Illegitimate brothers 
Inapplicability of the rule o 
representation 

Inheritance between Illegiti- 
mate brothers 
Position of half brothers 
under the Mayukha 451 

Re-union and half-brothers 451 
Undivided brother excludes 
divided brother 431 

Brother’s son 451 

Full-blood excludes half 
blood 451 

Per capita and not stirpital 
succession 451 

Rule of representation, inap- 


Page 

Inheritance to Stridhana (Contd.) Page 

if 

Maiden’s property 

502 

449 

Sulka 

502, 508 

449 

Yautaka 

508 

449 

Mayukha 

Maiden’s property 

506 

449 

502 

450 

Non-technical Stridhana 507 

449 

Technical Stridhana 

506 

450 

Anwadheyaka 

507 

450 

Bhartridatta 

507 

450 

Sulka 

502, 506 

450 

Technical stridhana other 

450 

than those specifically 

450 

mentioned 

507 

450 

Yautaka 

506 

450 

Mitakshara 


450 

Maiden’s property 

502 

450 

If 

Nonsulka 

502 

Sulka 

502 

450 

Mithila School 


450 

Maiden’s property 

502 

)f 

Stridhana other than 

Sulka 

451 

and Yautaka 

506 


Sulka 

505 

450 

Yautaka 

506 


451 

451 

454 


469 to 479 
479 
479 
479 
4S0 


plicable 

Brother’s son’s son 
Other sapinda heirs 
Statutory heirs 
Samanodakas 
Bandhus 
Preceptor 
Pupil 

Fellow-student 
Crown 

Order of heirs on re-union 
Inheritance to Stridhana 
General Principles 500 

Absence of religious element 500 

Female issue preferred to 
male issue 501 

Illegitimacy is not a bar 501 

Limited estate to female heirs 501 

Exception in Bombay 501 

Preference to legitimacy 501 

Rule of representation, in- 
applicable 501 

Stirpital succession 501 

Tenancy-in-common 501 

Undiastity, no bar 500 

Order of Succession 
Dayabhaga 

Anwadheyaka 509 

Ayautaka 509 


ProFts of Prostitution 510 

Preference of legitimate issue 
and ordinary stridhana 
heirs 510 

Rule in respect of Dancing 
girls 510 

Iniianity 

Exclusion from inheritance See 
Exclusion 

Marriage with insane person 
Insolvency 

Coparcener’s insolvency 327 

Father’s insolvency 327 

Effect on son’s interests 327 

Powers of Official Receiver 327 
Joint possession with the 
sons 329 

Power to sell son^ Interests 

328 

Determination of the 
power by Attachment 
of sons’ interest 323 

Conversion of son 328 

Partition by son 328 

Power not determined by 
father’s death 328 

Right of realisation after 
partition by sons 328 

Manager’s insolvency 328 

Effect on the interests of 
other coparceners 328 

Official receivers power of 
management 329 

Minor 

Cannot be adjudicated 330 

His interest, how affected by 
adjudication of the family 


Son, when can be adjudicated 
for father^s debts 
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Insolvency (Contd.) Page 

Trading family firm 331 

Effect of adjudication on 
minor’s interest 331 


Legal necessity as to rate of in> 
terest 2 

Onus on creditor 2 

Rule of damdupat 3 

Applicability 3 

Extent 3 

Reason of the rulr. S 

Interpretation See also construc- 
tion 

Ancient texts, 

Caution necessru-y 
Conflict among 
Court’s duty 

Jaimini’s rules of interpreta- 
tion 

Mimamsa of Jaimini 
Authority to adopt 
Liberal inierpretatioii for ad- 
vntraing the purpose of the 
authority 1 

Will 

English -ules of interpreta- 
tion. inapplicable ^ 

Intention of the testator to be 
considered / 

Surrounding circumstances if 
relevant * 

Jagannadha Tarka-Panchanana 
Author of VivaAi Bangarnava 
Jaimini’s Mimamsa 
Jains 

Widow’s interest 1 

Nature of their religion 1 

Adontlon 

Absence of religious signifi- 
cance to sonship 
Age of the adoptee 
Merely a temporal arrange- 
ment 

Widow can adopt even with- 
out husband’s authority 
Applicability of Hindu Law 

to 

Jimutavahana 
Author of the Dayabbaga 
Joint family 
Account 

Manager’s liability to account 
to 273, 351 to 

Acniiisition 

Self-acquisition 248 to 

Alienation — See Alienation 
Ancestral business 279 to 284, 
Ancestral property 
Ancestral business 279 to 
Inheritance from maternal 
ancestor 

Inheritance from three pater- 
nal ancestors 

Acquisitions with the aid of 
aneesl^ assets 


Joint family (Contd.) Pace 

Blending of separate witli joint 
family property 244 

Business of Joint family 279 to 284 
Constitution of Joiii<' family 230 

Affili.ntion by adoption 230 

Contract ■ .nnot create Joint 
family 230 

Creature of law 230 

Exclusion of daughter.s and 
si ;eis I'om share in pro- 
perty 230 

Larger than Loparcer.nry 231 

Membership in Jomt family 230 

f osscssinn of proy<;rty not 
essential 230 

Re,* lit of birth 230 

C.- -'nrcenaTy 

C*nstItution 231 

Coparcenary within a copar- 
cenary 2.33 

Creature of law and not of 
contract 234 

Difference between Mitak- 
.shara and Davabhaga co- 
parcenary 334 

Diff-'i'ent from a cornoration 234 
Diff-'rent from English copar- 
cenary 234 

Different from Joint tenancy 234 
Exclusion of femalc.s under 
the Mitakshara 231 

Incidents of Mitakshara Copar- 
cenai-y 233, 2*^0 

Fight bv birth 2fi0 

Right of Kurvivorpbln 260 

Ri"ht to Partition 281 

Right to question improper 
acts 263 

Membership 231 

Exclusion of females 231 

Fluctuations in 233 

TJmit of three degrees 
Property of Coparcenary 
Ancestral property 
Gift from paternal ancestor 
Tnheritanee from maternal 
grandfather 239 

Property acquired with an- 
cestral assets 242 

Property joiullv acquired 
without the help of ances- 
tral assets 243 

Senarate properly thrown In- 
to common stock 244 

Unobstructed heritage 236 

Debts— See Debts 
Difference between joint pro- 
perty, joint family property 
and joint family ancestral 
property MS 

Enjoyment of property Z81 

Evolution of joint family 229 

Formation of coparcenary under 
die Dayabbaga 334 


231 

237 


245 
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Joint famfly (Contd.) Pact 

'Formation of co-parcenary 
under the Mitakshara 231 
Formation of joint family 230 
Gains of science 252 

Gift from paternal ancestor & 
others 245 

Government Grant 247 

Hindu Gains of Learning Act 254 
Impartible estates— See Impar- 
tible estate 243 

Insolvency in joint family — 

Sec Insolvency 

Joint family business 279 to 284 
Maintenance 209, 262 

Management of joint family 
Manager 268 

Gift by manager 276 

Liability to account to 
others 271. 351 

Liability to maintain others 209 
Management of family busi- 
ness 279 

Power over income 270 

Power to acknowledge debts 278 
Power to alienate 276, 288 to 295 
Power to compromise 277 

Power to incur debts 273 
Power to refer to arbitra- 
tion 278 

Power to represent joint 
family 277 

Power to start new busi- 
ness 283 

Promissory note by mana- 
ger 275 

Bevival of barred debt 278 

Ri^t to control other mem- 
bers 269 

Bight to manage religious 
endowment 618 

Right to possession and 
management 279 

Right to remuneration 269 

Representation in suits 277 

Res judicata 278 

Obstructed heritage 236 

Partition— See Partition 
Partnership 283 

Possession 261 

Presumptions 2a6 

Presumpbons as to property Xoi 
to HoH 

Presumptions as to status of 
union lUi to isoit, Sat-L to 395 
Recovery of property lost to 
the lamiiy 250 

Renunciation of rights by co- 
parcener 267 

Representation in joint family 277 
Ri^ts of coparceners 260 

Right by birth 260 

Ri^t of alienation 265 

Right of enjoyment 261 


Joint family (Contd.) Page 

Right of maintenance for self 
and family 262 

Right of self-acquisition 267 

Right of survivorship 260 

Right to account 271, 351 

Right to partition 261 

Right to question manager’s 
improper acts 263, 264 

Self-acquisition 248 

Presumptions 256 to 260 

Separate property 248 

Acquisition by gift or devise 
from persons other than 
paternal ancestors 249 

Acquisition without detri- 
ment to joint family assets 7^’*. 

. 252 

Gains of Science 

Government grant 247 

Obstructed heritage 249 

Property obtained on partition 255 
Property of sole surviving 
coparcener 255 

Recovery of property lost to 
the family 250 

Self-acquisitions of father 256 

Son’s right against father 
Maintenance of sons 206 

Partition against father 335 

Right of son by birth com- 
mences in the womb 323, 360 

Right to impeach alienations 323 

Self-acquisitions of father 256 

Trading family 279 

Unobstructed heritage 238 

Joint property 

Dislinqtion between, and joint 
family property and jomt 
family ancestral property 235 

Joint tenancy 

Bequest or gift to sons jointly 245 
Joint acquisition of coparceners 243 
Mitak^ra coparcenary differs 


from, 234 

Points of difference 234 

Unknown to Hindu Law 402 

Exception in coparcenary 402 

When sons of dau^ters take as 
joint tenants 239, 449 

Judicial decisions 
Modiheabon of Hindu Law 13 

Instances 14 

Source of Hindu Law 13 

Supersession of the commen- 
taries 14 

Kanina 

One of the kinds of sons re- 
cognised in ancient days 76 

Kannikhadbana 

One of the stages in Hindu 
marriage 43 

Kamavan— See Malabar Tarwad 
Position of 693 

Powers of 693 to 700 
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Xamavan (Contd.) Pagb 

Kemoval of 701 

Renunciation of kamavan> 

694 

Ri^ts of Anandravans against 

694, 695 

Karta 

Manager of the joint family 268 

Khojas 

Applicability of Hindu Law 26 

King~See Crown 

Kritrima 177 

A kind of adoption 177 

Any relation of any age muy 
be adopted 178 

Consent of the adoptee nccos* 
saiy 178 

No ceremonies are necossai-y 178 

Parties should belong to the 
same caste 178 

Prevalence in Mithila and 
Mala^ 177 

Purely secular in nature 178 

Results of the adoption 178 

Succession only to the adopter 178 

Woman can adopt to herself 178 

Kshatrias 

One of the twice-bom castes 51 

Represent the warrior com- 
munity 51 

Kshetraja 

One of the subsidiary sons re- 
cognised in ancient days 76 

Leases 

Court guardian’s power 19o 

Permanent lease by shebait €07 

Avoidance of 608, 678 

Limitation for 678 

Permanent lease by widow 556 

Widow’s power to grant leases 558 

Legal necessity-^e also Aliena- 
tion 

Rate of interest and legal news- 
sity 292, 557 

Leprosy 

Court’s interference to prevent 
marriage on the ground of 40, 50 
Ground of exduaon from in- 
heritance and partition 362, 435 
Statutory removal of, in 
Mitakmara Provinces 364, 435 
If a bar to adoption 93 

If a bar to marriage 90 

Not a disqualification for being 
the donee 401 

Proper ground for avoidmg 
marriage contract _ 50, 63 

Proper ground for resisting 
suit for restitution of conju- 
gal ri^ts 62, 203 

Proper ground for 
maintenance to wife 62, ^ 
Bf,>p An{n g partition on reraoval,^ 


Absence of, in India 31 

Life estate or Limited estate— 

See widow 

Bequest or gift to female 429 to 433 
Presump^ 'ii 428 to 433 

Female hciis lake only a life- 
estate 495, 512 

Exceptitn in the Bombay 
Picsidcucy 493, 512 

Nature ot 513 

Reservation of lifc-iniL-re si in 
gitted property 405 

To bo measu/cd by usr and not 
by duration 513 

Whether series of life-estates, 
-valid 4U3, 408 

Wk tow's estate, typietj of Ufe- 
estate 513 

r .imitation oer also Acknowledgment 
Adoption and declaratory relief 174 
Adverse possession See Adverse 
possession 

Enforcement of pious obligation 313 

Maintennncc suits 228 

Minor's suit to set aside 
giMidian’s alienation 198 

Reversioner's declaratory suit 586 

Reversioner s suit for possession 586 

Suit to recover dobuttcr pro- 
perty 677 

Time-barred debts 
As antecedent debts of father 307 
As justiiymg deblor’t widow 
alienating husb'pd’s pro- 
perty 541 

Lost property 

Extra share to recovering co- 
parceners 250 

Father’s absolute right when 
he recovers 250 

Right to extra share when 
claimable by recovering co- 
parcener 250 

Lunacy 

Adoption by lunatic 92 

Adoption by lunatic’s wife _ 92 

Ground of exclusion from in- 
heritance and partition 382, 435 
Marriage with lunatic, if valid 49 

Wife of lunatic, if can adopt 92 

Wife of lunatic, if can give her 
boy in adoption 137 

Mahant Sec also Alienation, Debts, 

Decree against ^ 

Devolution of the office 612 

Execution of decree against 8W 

Election of 613 

Nomination by 

Position of , , »»» 

Comparision with the poa- 
tion of a Dhamaakarta « 
temple 606 
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Mahant (Contd.) Pagz 

Powers 590 

Alienation of the office 615 

Power over income 600 

Right of alenation 604 

Permanent lease 607 

Right to incur debts 603 

R^ht to offerings 616 

Ri^t to reimbursement 601 

Self-acquisition 600 

Presumption 601 

Wm 610 

Qualifications for Mahantship 610 
Removal 610, 611 

Procedure 611 

Maintenance 

Amount of maintenance 213 to 219 
Alteration 219 

Considerations in determining 

213 to 219 

Arrears of maintenance 216 

Rate of arrears 227 

Concubine 205 

Conversion of moral duty into 
legal duty 220 

Defeating the right to 226 

Disqualified heir’s right to be 
maintained 210 

History of the right 201 

Impartible estates— See Im- 

partible estate 
Legal duty to maintain 
Personal liability to maintain 202 


Aged parents 202 

Grandparents not entitled 203 
Step-mother not entitled 203 
Infant children 206 

Daughters 208' 

Rle^timate daughters if 
entitled 209 

Married daughters not 
entitled 208 

Unmarried daughters alone 
entitled 208 

Sons 206, to 208 

Adopted son 207 

Aurasa 206 

Grandsons not entitled 202, 209 
Illegitimate son 77, 207 

Virtuous wife 203 to 205 

Chastity necessary 203 

Concubine not entitled 205 

Quantum of maintenance 204, 
S^rate maintenance 20^ 205 
Property liability to maintain 
Coparcener’s liability 209 

Devisee’s liability 226 

Donee’s liability 226 

Heir’s liability 221 

Manager’s liability 209 

Umitation 2K 

Us pendens 227 

Maintenance when defeated 226 
Nature of the ri^t 225 


Maintenance (Contd.) Pack 

Persons entitled to be main- 
tained 

Aged parents 
Concubine 
Coparceners 
Daughters 
Illegitimate 
Legitimate 
Married 
Unmarried 
Daughter-in-law 
Disqualified coparceners 


Grandchildren 202, 

Grandparents 

Sons 206 to 

Adopted sons 
Aurasa sons 

Illegitimate sons 77, 

Step-mother 

Widow 210 to 


Amount of maintenance 

to 

Arrears of maintenance 
Forfeiture of right 211, 
Remarriage of widow 
Separate maintenance 
Unchastity of the widow 
Variation of the rate 
Wire 203 to 

Duty to live with the hus- 
band 

Forfeiture of right 
Personal right 
Quantum of maintenance 
i^parate maintenance when 
claimable 204, 

Right of residence 
Unmarried daughter’s 
Widow’s 
Wife’s 

WiU, if can defeat right 
Malabar tarwad 
Acquisition and prestimptions 
Adoption 

Age of the adoptee 
Nature of 

Number of adoptions per- 
missible 

Rights of the adoptee 
Sex of the adopts 
When valid 

Who is to make the adoption 
Alienation 
Benefit 

Consent of Anandravans 
Necessity 

Aliyasantana system 
Difference between, and 
Miarumakkattayam sys- 
tem 

Alteration of maintenance ar- 
rangement 
Anandravans 
Right to account 
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Malabar tarwad (Contd.) Page 
Ri^la of 685 

Arrangement for maintenance 688 
Constitution of 691 

Debts 689 

Features 691 

Inheritance 712 

Statutory provisions 720 

Karar 694 

Kamavan 693 

Acquisitions 698 

Position of 693 

Powers of 

Alienation 699 

Immovable property 700 

Movable pionevty 701 

Borrowing 699 

Management of tarwad 693, 700 
Renunciation 694 

Representation 693, 700 

Removal of 701 

Renunciation 694 

Representation in buits 693, <01 
Restraint against, by llarars 694 
Suits and decrees against 693 
Maintenance 695 

Alteration 693 

Mcnchclavu 696 

Separate maintenance 697 

Managonent 693 

Marriage 703 

Malabar Marriage Act 703 

Nature of 703 

Provision in Marumakkatta- 
yam Act, 1933 717 

Marumakkattayam system 691 

Difference between and Ali- 
yasantana system 692 

Madras Marumakkattayam 
Act, 1933 716 

Partition 7U 

Per capita division 711 

When claimable 711 

Preservation of property 701 

Ri^ts of anandravans 701 

Presumptions 698 

Tarwad 691 

Creature of law and not of 
contract 691 

Tavazhi 691, 692 

Constitution and creation 691, 692 
Will 712 

Malabar Wills Act 713 

Marriage 

Agreement against 64 

Anand marriage ^ 

Anuloma marriage 50 

Asura form 40, 42 

Betrothal ^ 

Brahma form 40, 41 

Breadi of contract 63 

Brokerage 64 

Ca^city to marry-See Validity M 

Ceremoi^s g 

Betrothal « 

107 


Marriage (Contd.) Pacb 

Consummation 
Customary 
Kannikadhanam 
Saptapadi 
Child marringe 
Child Mari .ge Restrauit Act 
Completion of marriage 
Consummation 

Conti..ct marriage, bieach 
Converts 

(Court’s interference 
Customary forms 
Debts 
Dissolution 

Native Converts Marriage 
Dissolution Act 
Div^'ico 

Customary sanction 
Invalid custom 
Prohibition in Hindu Law 
Divorce Act 
Effect of Marriage 
Effect of prohibited marriage 
Expenses of marriage 
Liability of Joint family 
Liability on partition 
Factum valet 

Forbidden affinities 53 to 

Foice invalidates 
Forms of Marriage 
Customary form*’ 

Dang marriage 
Kudga or Katar marriage 
Phoolbibaha 
Santigrahita 
Scirvasvadhanain 
Sastraic forms 40 to 

Approved 
Arsha 


Brahma 

40, 

Daiva 


Prajapatya 


Unapprov^ 

40, 


Asura 40, 

Gandharva 

Pisacha' 


Rakshasa 

Distinction between Asura 
and Brahma forms 
Statutory forms 
Anand marriage 
Malabar marriage 69, 'i 

Special marriage 72, 

Widow marriage 
Fraud invalidates 
Gotra 

Guardian^p for marriage 38 to 
Guardianship of wife 
Hindu Widow's Remarriage Act 
Identity of caste 50, 

Illegitimacy 
interference by Court 
Invalidity brought by force or 
fraud 
LegUlmaor 
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Maintenance of wife 61, 203 to 20S 

Malabar marriage 69, 703 

Malabar Marriage Act 703 

Marriage between a Hindu and 
a non-Hmetu 59 

Mixed marriage 50 

Natui-c ot mai-riage 37 

Polyandiy 37 

Polygamy 37 

Pravara 52 

Presumptions 44 

as to forms 44 

as to legality 44 

Prohibited degrees 53 to 57 

Operation ol the rules as to 56 
Under the Dayabhaga 55 

Under the Mitakshara S3 

Usage affecting the rules as to 5/ 
Religious disqualification 50 

Restitution ol conjugal ri^ts 61 
Defences in suit lor 62, 63 

Restraint of Marriage 64 

Results of marriage 61 

Guardianship of wife 61 

Husband's rights 61 

Mamtenance of wife 61 

Rights against wife 61 

Sapmda relationship for marriage 53 
to 57 

Special Marriage Act 73 

Statutory Marriages 69 

'Validity of marriage 45 

Anuloma 50 

Converts 58 

Cotra 52 

Identity of caste 50 

of Gotra 52 

of Pravara 52 

Illegitimacy 50 

Impotency 49 

Lunacy 49 

Minority 45 

Child Marriage Restraint Act 45 
Physical defects 49 

Pratiloma 50 

Pravara 52 

Prohibited degrees S3 

Operation ol S3, 56 

Under the Dayabhaga 55 

Under the Mitukshara 53 

Usage affecting rules as to 57 

Widow marriage 68 

Hindu Widow's Remarriage 
Act 69 

Who can give in marriage 38 

Widow marriage 68 

Marumakkattayam— see Mala- 

bu Tarwad 

Marumakkattayam Act 716 

Maternal grandfather 
Inheritance from, if ancestral 
property 239 

Matni bandhu— See Inheritance 


Paob 

Authority 5 

Authorship 5 

Mesne Profits 

Co-parcener’s right 273, 353 

Purchaser’s right 324 

Reversioner’s right 586 

Migrating family 30 

Minor 

Adoption by 91, 102 

Age of discretion 181 

Age of majority 181 

Capacity to adopt 91, 103 

Capacity to be guardian 196 

Contracts by 181 to 183 

Conversion of the minor 187 

Court guardians 193 

Appointment 193 

Considerations in 195 

Priority of claims 188 

Fiduciary relationship 195 

Guardian of person 196 

Guardians of property 196 

Powers of 193, 196 

Custody of the minor 187 

Debts 181, 189 

Decrees 192 

De jure guardians 196 

De facto guardians 196 

Definition of 196 

Powers of 197 

Father’s right as guardian 183 

Fiduciary relationship of 
guardians 195 

Gift 399 

Guardianship as to property 196 

Guardianship of adopted son 185 

Guardianship of converted son 187 
Guardianship of Illegitimate 
son 185 

Guardian^p of person 196 

Guardianship of Wife 186 

Husband’s ri^t 186 

Liability of minor 181, 189 to 192 
Limitation for setting aside 
guardian’s transfers 198 

Maintenance— See Maintenance 
Manager’s ri^t 186 

Mesne profits 198 

Mother’s rig^t as guardian 185 

Natural guardian 183 

Adoptive parents 185 

Father 183 

Extent of his ri^t 184 

Nature of his right 184 

Patria potestas 183 

Guardianship of adopted son 185 
Guardianship of illegitimate 
children 185 

Husband 186 

Manager’s ri^t in joint 
family 186 

Mother 185 

Limits of her powers 185 
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Mayukha— See Inheritance 
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Powers 186, 193 

Bights 186. 193 

Power of Court as to guar- 
dianship 188 

Powers of guardians 189 to 193 
Priority of claims to guardian- 
ship 188 

Promissory note by guardian 190 
Remedy of guardian for re- 
covering custody of minor 199 
Wigh t of strangers to be 
appointed guardians 183 

Setting aside sale 193 

Testamentary guardians 192 

Partition— Sw Partition 361 

Powers of 192 

Who can appoint 184, i92 
Ward of Court 180 

Will by minor— See Will 399 

Mitakshara School 7 

Difference between, and Bengal 
School 

Co-parcenary 7- 3.14 

Inheritance 7t 43;* 

Partition 7, 39o 

Son’s right? 7 

Stridhana 499 to 509 

Sub-schools of 5 to 7 

Benares ^ * 

Dravida «. 1 

Maharashtra 7 

Mithila 5, 7 

Treatises of authority in 5, o 
Mithila School 

One of the sub-schools of the 
Mitakslrara 5, 7 

** Adoptive mother 96, 104, 153 
Guardianship of children 185 
Maintenance ^ ^ 

Partition and mother’s share 
Right of ^ving daughter in 
marriage « 

Right of, to inherit to daugter ^ 

Ri^t of, to ^490 

Share on partition, whether 
stridhana 

Succession to mother 502 to 509 
Unchaslity of, no bar to m- 
herilance 

Who is the adoptive 
ease the adoptive fatter tes 
several wives 96, 104, 1«3 

Movables ^ 

Kamavan’s power over 
Widow's power over 
Matt See also Mahant and BcU- 
gious Endowment ^ 

^toiy of the Mutt ^ 


Mutt (Contd.) Page 

Management of the Mutt 
Alienation 604 

Debts 603 

Decrees 603 

Limitation for suits 603 

Succession to Mahantship 612, 613 
Election of M.-ihnnt 613 

Olistnictcd hciitagc See— Joint 
Family 236 

Offerings 

Right of th,' Mahant 616 

Ri^t of the idol and Archaka 616 
Orphan 

Adc Mion of, invalid 141 

V.jlui:iy of customavy ar’option 

of 141 

Partition under the Dayabhaga 395 
Partiti*,M under the Mitakshara 
Absciit eopai cener 361 

Accounts 351 

Adopted son 358 

Adverse p<)sseKS>ion 354 

After-born son _ 360 

Agreement against partition 348 

Agreement for partition 348 

Arbitration 

Burden of proof 391 

Cesser of eommensulity 3M, 394 
Communication of ifiteiilion 

343. 394 

Compensation for equali&jtion 
of shai-es 350 

Conveisir'n effecting pariition 347 

Co-sharer’s right to account 351 

Covenant agiiinst ^ 

Dcchiration of inicntion 341 

Dcdnc'ions on divi'-ions 350 

Definition of parti lion MS 

Disqualified coparcener 362 

Division in statu = distinct from 
division of property 338 

Either may exist without the 
other ^ 

Effect of partition 340 

Equities on partition ^ 

Evidence of partition 
Evolution of the right 
Existence of property not 
necessary 

Father’s right to partition sons 340 
Female sharers 

Allotment of share obsolete in 
Madras ^ 

Form of partition agreement 3« 
nicgitimate son ^ 

Impartible estate 350, 680,.^ 

Individual volition 
Indivisible property and com- 
I pensation ^ 

Interpretation of decree 3 m 

I Jyeshtabhaga ^ 

Malabar tawad 711, 7ZD 

Manager’s liabffity to accou^ 351 
I Marriage expenses in future 85, 
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Partition (Contd.) Page 

Mesne profits 353, 371 

Minor coparcener’s suit 345, 361 
Mortgagee from a coparcener 371 
Modes of division 357, 358 

Mother 366 

Ouster and adverse possession 
bars ri^t 354 

Partial partition 381 

Suit for, when maintainable 374 
Presumptions regarding pro- 
perties and parties 381, 392 
Partition Act 381 

Partition how brought about 
Agreement 348 

Arbitration 343 

Conversion 347 

Decree 344 

Division by father 340 

Institution of suit for parti- 
tion 344 

Unilateral declaration 341 

Partition in Malabar tarwad 711, 725 
Partition suit 

By minor, can be continued 
after his death 345 

By minor when to be decreed 

345, 361 

Frame of a partition suit 373 
Parties to a partition suit 373 
All co^ceners 374 

All maintenance holders 374 
All sharers and alienees 
from coparceners of un- 
divided interest 374 

Suit for partial partition when 
maintainable 374 

Patnibhaga 357 

Per Capita division 356 

Persons entitled to claim parti- 
tion 

Coparceners can claim 354 

Disqualified coparceners can- 
not claim 362 

Females cannot 354 

Minor cc^arceners 345, 361 

Purchaser at yndivlded inte- 
rest can claim 371, 374 

Son, when cannot claim 355 

Position of members after se- 
verance 340 

Pre-partition debts of father 

297, 350 

Presumptions and proof 391 

Prohibition against partition 348 
Proof and presumptions 391 

Provisions and deductions in 
partition 350 

Purchaser's diaie on partition 

371 to 373 


386 


Partition (Contd.) Paoe 

Sale of coparcenary interest, if 
effects a division 342 

Sharers and ^ares 354 

Absent coparcener 361 

Adopted son 358 

After-bom son 360 

Coparceners 354 

Disqualified co-parceners 362 

Removal of disability 362 

Right of their issue to 
share 362 

Female sharers 365 

Deductions from shares 366 

Grandmother 368 

Limited interest of female 


diarers 

496 

Mother 

366 

Step-mother 

367 

Wife 

366 

Illegitimate son 

359 

Infant coparceners 

361 

Jyeshtabhaga 

358 

limited interest of 

a female 

diarer 

496 

Minor co-parcener 

361 

Patnibhaga 

357 

Per stirpes and per capita 356 

Purchaser 

371 to 373 

Putrabhaga 

357 


Rule of representation 355, 439 
Share of a female sharer to be 
determined only with refer- 
ence to husband’s property 367 
Share of purchaser of undivid- 
ed coparcenary interest how 
determined 371 to 373 

Shanes of son, father and 
grandfather 358 

Stirpital and per capita divi- 
sion 356 

Son, grandson and great-grand 
son 355 

Stirpital division 356 

Subject-matter of partition 349 
Compensation and equalisa- 
tion 350 

Provisions and deductions 350 
Rules as to accounting 351 

Successive partitions and 
modes of division 382 

Suit effecting partition 343 

Unilateral dedaration 341 

Unmarried dau^ter’s ri^t to 


Reopening partition 
Rule of representation 
Rules as to accounting 


expenses 208, 231, 351 

Wife 366 

Will by father effecting parti- 
tion 340 

Reunion 

Definition 388 

Effect of reunion 390 

Evidence of reunion 888 

Father's right to cany his un- 
divided son in reunion 890 
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Fcortttion (Cotiid.) Pmsk 

Minor cannot reunite 390 

Presumption against 388 

Reunion under the Dayabhaga 491 
Succession after reunion 3M, 480 
Who can reunite 389 

Who cannot reunite 389 

Pertnerdiip 

Trading family partnership 279 
Debts 281, 282 

Extension 284 

Incidents 279 

Management 279 

Minor’s liability 283 

Stranger partner 283 

Whether new business bmding 
upon the family 283, 326 

Parvana Shndh 483 

Faunarbhava 

One of the subsidiary sons 76 

Peipetuities 

Rules as to 403 

Exceptions 404, 393 

Persona designate 
Bequest or gift to 167, 401 

Determination of 167. 401 

Test of vidi^tv of gift to 167, 401 
Pinda 

What is 434, 484 

Pinda-lepa 

What is 484 

Fitrubandhus — See Inheritance 
Polyandry 

Not permitted in Hindu Law 37 

Powers 

Law of powers, if applicable m 
India 406 

Power of appointment, if valid 405 
Pravaia 

Meaning of 52 

Prohibition of marriage in the 
same pravara 53 

Preceptor^uccession 479 

Presumptions 

Accumulations of widow’s in- 
come 516 to 521 

Acquisitions in Malabar tarwad 698 
Adoption and its validity and 
factum 170 to 172 

Ancient alienation and justi- 
flabiUty 293, 569, 606 

Benami-transactions 332 to 334 

Custom ^ 

Debutter property and shebait’s 
aortiilfliriinnfl oOO 

Caft to females 429 to 433 

Gift to sons 245 to 247, «2 

hnmorality of father’s debt 310 

RnpartlbUty of estate Ml 

Joint family property 256 to 260 

Legal necessity— See Alienations 

Le^timaey 

Marriage and its forms 44 

Migrating family 30 to 36 


Presumptions (Contd.) Pace 

Nucleus of ancestral property 

256 to 230 

Partition 391 to 395 

Primogeniture, general or lineal 688 
Reunion 388 

Reversioner’s cor. .-nt and legal 
necessity 553 to 560 

Self-acquisition by coparcener 

236 to 260 

Testamentaiy caracity 424, 425 
Pnmogeniture 

General 687 

Lineal 688 

Presumption 688 

Primogeniture among son- 688 
Promissory note 

By ma-.iger 190, 275 

Propinqiiil / 

Principle of heirship under die 
Mitakshara 434, 442 

Prostitution 

Gains of, heirship to Sll) 

Invalidity of adoption for 19, 179 
Pupil 

Right of succession _ 479. 491 

Purchaser See- Alienation, Parti- 
tion 

Equities on setting aside aliena- 
tion 293. 321. 323 

Right to joint pos.session wth 
other coparceners 325 

Right to mesne profits 325, 371 
Right to partition 317, 373 

Right to residence on aliena- 
tion of ancestral house 222 

Right to value of improvements 584 
Putreshti yag 

Absence of, if invalidates 
adoption 147 

Putrika Putra 

One of the subsidiary sons 76 
Rakshasa 

A foi-m of marriage 49 

Ratification 

Adoption and ratification 118 

Ante-adoption agreements and 
ratification 1®® 

Reversioners’ ratification of an 
alienation by limited owner 

558 to 560 

Recitals 

Absence of recitals of necessity 
in ancient documents 569 

Evidentiary value of such re- 
citals in ancient documents 

568, 569 

EvldentUry value of such re- 
cital in recent documents 588 

Recitals can at best only be evi- 
dence of representation 668 

Religious Endowment 

Accumulations ^ 

Acquisitions and presumptions 600 
Alienations— See Alienatimi 604 
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Religious endowment (Contd.) Pack 
Alienations good for alienor’s 
life 608 

Alienation of office 615 

Ancient alienations 600 

Appointment of successor 613 

Benefit 607 

Burden of proof 609 

Competency to endow 597 

Complete and partial dedication 590 
Conversion into secular pro- 
perty 602 

Co-trustees— Suits between 611 

Creation of endowments 593 

Cy pres doctrine 595 

Debts 603 

Debutter property 599 

Decree against endowments 603 

Dedication how made 593 

Dedication to idol not in exist- 
ence 592 

Definition of endowment 588 

Destruction of image 598 

Devolution of Mahant’s office 612 

Devolution of Shebait’s office 614 

Dharmakarta 609 

Distinction between, and 

charitable endowments 591 

Distinction between temple and 
mutt 597 

Election of Mabant 613 

Endowment’s debts 602 

Evidence of endowment 593, 594 

Execution of decree against 

trust 603 

Fees for darsban 617 

Form of endowment 593 

Future endowment 593 

General and special trustees 611 

Idol, a juristic entity 596 - 

Illusory endowment 589 

Income and its disposal 600 

Instances of religious endow- 
ment 591 

Invalid endowment 592 

Irrevocability of endowment 595 

Legal necessity 605 

Mahant 599 

Mahant and Dharmakarta 609 

Management by turns 617 

Mutts 597, 593 

Nomination of successor by 
will 613, 615 

Offerings— ri^ts to 616 

Operation of endowment 593 

Partial endowment 590 

Partition in respect of 613 

Passes for Darsban 617 

Permanent lease 607 

Perpetuities 593 

Position of Mahant 599 

Position of Shebait 508 

Powers of alienation 604 

Prescribing for trusteeship 612 

Public and private endowment 588 

Reimbursement 600 


Religious endowment (Contd.) Paoe 

Removal of idol 601 

Removal of Mahant 610 

Removal of Shebait 610 

Removal of trustees by votes 611 
Renovation of the temple 601 

Replacement of idol 601 

Res Judicata against successor 604 
Right to offering 616 

Self-acquisition 600 

Shebait 598 

Shebait’s position compared to 
that of widow 609 

Snecial and general trustees 611 
Statutory remedies 618 to 678 

Subject-matter of endowment 597 

Succession to office of Mahant 612 
Suit between co-trustees 611 

Suits and limitation 677, 678 

Temples 597, 604 

Trust not necessary for endow- 
ment 594 

Trusteeship by prescription 612 

Valid endowments 591 

Worshipper’s rights 616 

Religious olRcc 

Whether alienable 615 

Religious efficacy 
Test of heirship under Daya- 
bhaga 434, 483 

Remarriage 

Not allowed tu woman during 
husband’s lifetime 38 

Open to woman under valid 
custom 33 

Validity of remarriage of 
widows 68 to 78 

Widow’s remarriage 68 to 78 

Forfeiture of rights in 
former husband’s pro- 
perty 68, 514 

Remarriage if affects her 
power to give her son 
in adoption 138 

Remarriage if affects her 
ri^t to be the guar- 
dian of her diildren 185 
Right of succession to 
^u^ter or son, not 
affected 69 

Renunciation 

Of right by adopted son 155 

Of ri^t by coparcener 267 

Of the world 436, 438, 441 

Surrender by widow— See Sur- 
render 
Residence 

Alienation, if affeefs ri^t of 
residence 213, 222 

Dau^ter’s right of residence 222 
Widow’s ri^t of residence 213, 222 
Wife’s ri^t of residence 213, 222 
Restitution of conjugal ri^ts 61 
Defences to suit by husband 62 
Defences to suit by wife 62 

Invalid defences 63 
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Evidence of reunion 3dd 

Fathers right to carry the son 
in reunion 390 

Presumption 388, 394 

Results ot reunion 390 

Reunion on behedf of a minor 390 
Succession on reunion 390, 480, 491 
Texts on reunion 389 

Who can reunite and who 
cannot 389 

Reversioners See— Widow 
Revocation 

Authority to adopt 114, 119 

Gift 396, 422 

Wm 422 


76 


Subsidiary son 
Sakolyas 
Samanodakas 


442, 468, 4 3 

703 

Sapindas— See Inheritance, Mar- 
riage 

Gotraja sapindas 443 

Sapindaship for inheritance 

Under Dayabhaga 483, 484 

Under Mayukha 481 

Under Mitakshaia 443 

Sapindaship for maii'iage S3 to 56 

Whole and half-blood 44l, 450, 451, 
480 

Sapratibandha daya 236 

Saptapati 43 

Saudayika 499 

Schools of law 

Commentaries and schools of 


Dayabhaga 5 

Mitakshara 4 

Benares ® 

Madras f 

Maharashtra ^ 

Mithila S 

Origin of the schools 

of law and migrating 
family 30 

Self-acquired property See— 
Joint family 

Shebait See Alienation, debts 
Religious Endowment 

Silrlw 

Applicability of Hindu Law 22 

Sister 

Heirship in Bombay 
Heirship in Madras 468, 479 

USaintennnce right 221, 230 

Reunion and sister’s right 391, 480 
Right to share in ancient <^s 

Succession to sister’s Stridl^ 

EHstet’s son 

Adoption of 13^ 146» 144 


Sister’s son (Contd.) Page 

His posiLiuu in the order oi 
succession h36 

Smritics 

ContUcts among 4 

Interpretation 9 

Primary smiitic", 4 

Secondary smrities 4 

Value as source ul law 4 

Son— Sec Adopt >ni, Alienation, 
Debts RleKitiniatc son. Inherit- 
ance, Partition 
Sources of Hindu Law 
Commi'iitaries 4 

Curt mr 14 to 18 

Digest.'! 8 

Judicial decision 13 

Legisla.Ion 12 

Smrities 4 

SruU 3 

Spes diccessionis 

Different from conlmgent estate 440 

Invalidity of transfer 515 

Junior member’s right in im- 
partible estate if 681 

Rights of reversioners 515 

SniU 

Value as source of law 3 

Step-mother 

No right to give in adoption 136 

Right to maintenance ugainct 
step-son 202 

Right to share on partition 367 

R.ght to succeed to step-son 450 

Stridhami — See also Inheritance 
Acquisition of Stridhana pro- 

Sources of acquisition 493 

Accumulations of in- 
come as lindted owner 

516 to 521 

Adverse possession 496, 537 

Ante-marriage gilts 493 

Compromise 497, 498, 530 
Gains of prostitution 510 

Income of limited female 
owner 498, 516 to 521 
Inheritance 495 

Maintenance claim 49u 

Partition 490 

Post-marriage gifts 4J4 

Purchase out of income 49t> 

Self-acquisition 494 

Sulka 497 

Wedding gifts 494 

Adverse possession 49b, Sdl 

Adyavedanica ^ 

Anwadheyaka ^ 

Ayantaka 499, M9 

Bhartridatta 

Classification of Stridhana 

Anwadheyaka w 

Ayaulaka 


Saudayika 
Sulka 


497 
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Stridhana (Contd.) Page 

Tedinical and non- 
technical stridhana 506 

Yautaka 506 

Definition of Stridhana 493 

Gains of prostitution 510 

Gifts Subsequent to Marriage 494 
Gifts to Maiden 493 

Husband”s powers over stri- 
dhana 500 

Inheritance — See Inheritance 
Origin of stridhana 492 

Ornaments 498 

Presumption regarding pro- 
perty in woman’s possession 499 
Principles of succession 500 

Powers over Stridhana 499 

Purchase 495 

Saudayika 499 

Self-acquisition 494 

Sources of Acquisition 493 

Stridhana not divested by 
adoption 157 

Succession 501 to 510 

Sulka 487 

Ultima haeres 510 

Wedding gifts 494 

Yautaka 506, 508 

Succession— Sec Inheritance 
Sulka 

Definition 497 

Inheritance to 502, 505, 506, 508 
Sunni Borahs 

Applicability of Hindu Law 26 

Suretyship 

Patter’s debts in respect of 301, 302 
Kinds of Suretyship 301, 302 
Son’s liability for father’s 
suretyship debts 301, 302 

Surrender 

Alienation justified on the 
principle of surrender 575 

Alienation whether affected by 
subsequent surrender 573, 577 
Consideration for surrender 576 
Definition of 572 

Double surrender 573 

Effect of 572 

Essentials for validity 573 

Not to be in ignorance of 
the surrenderer’s rights 575 
To be bona fide and not 
a device to divide the 


estate 574 

To be of the totality of 
estate 573 

To be to the nearest heirs 573 
Validity not affected by 
provision for maintenance 574 
Form of surrender 572 

Gift to reversioners 576 

Maintenance ri^t not affected 576 
Minority of the widow 572 

Motives of the surrenderer, im- 
material S78 


Surrender (Contd.) PaiB 

Prior alienations, if afiEect ' 

validity ' 877 

Results of the surrender 572 

Rule of double surrender 573 

Stridhana not affected 573 

Surrender if invalidates subse- 
quent adoption 578 

Surrender to a remoter heir 573 

Validity of subsequent adoption 578 

Validity of surrender, if affect- 
ed by prior invalid aliena- 
tions 577 

Widow’s position after sur- 
render 576 

Survivorship 

Between coparceners 260 

Between daughters 447 

Exceptions in Bombay 447, 481 

Between daughter’s sons 448 

Between widows 446, 551 

Impartible estate and survivor- 
ship 681, 687 

Renunciation of ri^t by 
junio.' members 681, 686 

Not recognised in Dayabhaga 
Joint family 334 

Ri^t of survivorddp, when 
defeated 

Alienation 261 

Attachment 261 

Conversion 261 

Insolvency 260 

Marriage under Special 
Marriage Amendment 
Act 261 

Partition 340 

Renunciation 267 

Rule oi Mitakshara joint family 260 
Survivorship between legiti- 
mate and illegitimate sons 

Swayam dattaka 

Subsidiary son 76 

Tagore Case 408 to 422 

Temple— See Beligioas Endow- 
ment 

Tcnancy-in-conunon 
Co-heirs in the case of ob- 
structed inheritance 439 

Daughters in Bombay 481 

Father’s bequest or gift to sons 245 

Gift to two or more persona 402 

Inheritance by dau^teFs sons 448 

Position of coparceners after 


division in status 340 

Stridhana heirs 501 

Testamentary guardian 182 

Capacity to appoint 192 

Father’s power to appoint' 192 

Mother cannot appoint 183 

MotheFs wiah as to guardian- 
sh^ to be oonsidezed US 

Powers of US 
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tst 


Teatamentary guardian (ContdOPAGE 
. Whether can be appointed for 
joint femily property 184, 192 


1 cannot be appointed 


192 


Validity of gift to 403 

Unch^lty 

Widow's right to maintenance 
affected by 211 

Wife’s right to maintenance if 
affected by 205 

Inheritance . 436, SOI 

Unobstructed heritage 236 

Upanayana 

Bar to adoption 144 

Usage 

Difference between, and custom 1" 


Author of the Mitahshara 4 

Vyavahara Mayukha 
Authorship and authority 5 

Waste 

Reversioner’s remedies against 
waste by limited heir 581 

What amounts to 582 

Widow not entitled to waste 
the corpus 523. 579, 581, 582 
Whole-blood and half-blood 
Exclusion of half blood by 
whole blood in succession 

441, 450, 451, 480 

Wdow 

Accretions 521 

Accumulations of income 517 to 521 
Adverse possession against 
widow 535 

Adverse possession oy widow 

496, 536 

Alienation, by. when to be up- 
held 571, 575, 577 

Ancient alienations by 569 

Burdten of proof of necessity 557 
Compromise by 528 

Consent of reversioners to 
widows alienation 558 

Costs of legal pxocee^Ungs 548 

Debts 526 

Declaratory relief in respect of 
widow’s alienation 579, 580 

Decree against 'widow 524 

Definition of widow’s or woman’s 
estate 512, 513 

Dicharge of husband’s debts 547 

Divestment of widow’s estate 514 

By adoption 156, 514 

By remarriage 514 

Not by undiastity 515 

Effect ot reversioner’s consent 
to widow’s alienation 558 

Family arrangements 529 

Enjoyment of me estate 516 

Female heirs having Umlted 
estate 512 

ExeepUona in Bombay 512 

Gift hy M^w 9W, 576 


Widow (Contd.) Paob 

Income belongs to widow 516 

Injunction against widow 581 

Jomt female holders and alie- 
nation 551 

Leases by widow 556 

Legal necessity 540 to 550 

Maintenance ex^imses 549 

Management ot the estate 523 

Marriage expanses of depend- 
dent leiuaies 550 

Nature ot widow’s or Wr Oman’s 
estate 513 

Onus of proof of necessity 557 

Powei of enjoyment 516 

Power over the corpus i ■ the 
estate 538 

Power over the income of the 
estalr 516 

Pieservation of property 550 

Proof of necessity 557 

Pui poses ot legal necessicy or 
benefit 548 to 551 

Receivership in reject of the 
estate 582 

Recitals as to necessity in 
deeds of alienation 568 

Remoter reversioner’s right of 
suit 579 

Repairs to property 550 

Representation of the estate 524 
Res judicata against reversio- 


Restraint against waste 
Revel sioners 

Reversioners' r-onsent to i 
nation 

Reversioner’s ri^ts and re 
dies 

Reversioner’s suits 
res judicata 
Suit for declaration 
Suit for injunction 
Suit for possession 
Suit for receivership 
Suits and limitation 
When can remoter re 


515 
' 558 
579 


579.580 

579.581 
583 


Rildit to income 
Secular benefit 
Secular necessity 
Setting aside alienations 
alienee’s equities 
Spiritual ben^t 
Spiritual necesaty 
Suits and limitation 
Surrendei^-See Surrender 

Surrender and prior alienn- 
tions 

Surrender and subsequent ad- 
option 

Unsecured debts of widow 526 
VoidabiliW of widow’s exces- 


579 

516 

551 

546 

and 

540, ^ 
541 
586 
572 to 
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Widmr (Contd ) Pabb 

Waste by widow 579 581 

Wbat constitute* waste 581 

Widow’s position after 8ur> 
render 57G 

Widows powers 513 

WiU by widow 556 

Suit for declaration in 
respect of 581 

Widower 

Validity of adoption by 92 

Whether his adopted son can 
succeed to the property of 


his deceased wifes father 153 

Wife See— Adoption Debts In- 
heritance Maintenance Mar 
nage Partition 
Wiil 

Accumulations 404 

Alteration of will 422 

Bequest of mcome 405 

Bequest to a class 402 

Bequest to females if passes 
absolute estate 301 

Bequest to two or more 
persons 402 

Bluest to unborn persons 403 

Capacity to make a will 399 

Capaoty to take under a will 401 
^nditional devise 406 

Condition repugnant to the 
estate 407 

Condition subsequent 406 

Construction of will 427 

Coparcener s will 399 

Creation of estates unknown to 
Hmdu Law 407 


Will (Contd) 
oy pres doofxme 
Oefimtion of will 
Devise to females 
Disqualified persons capacity 
to take under a will 
Fathers will 
Form of will 
Histoiy of Wills 
Illegal conditinns 
Immoral conditions 
Minors will 

Nomination of succeaaor m 
Mahants will 

Nommation of successor m 
Shebaits will 
Partition by fathers will 
Perpetuities 
Persona designata 


Proof of oral will 
Proof of testamentary capacity 
Proof of written will 
Repugnant ooiuhtions 
Rcvocdtion of will 
Revocation by subsequent will 
Rule of perpetuities 
Subject matter of disposition 
Ta^re case 
Testamentary capacity 
Unborn persona— gift to— 

Who can take under a will 


Womans estate — See widow 
lajnavalkya i, I 

Yautaka 488 506 508 
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